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PREFACE. 


A  work  like  the  present  one  requires  no  elaborate  preface. 
Buffiee  it  to  sfiy,  that  both  the  Bench  and  the  Bar  having 
to  deal  with  the  Civil  Law  of  the  land,  have  long  felt  the  want 
of  such  a  complete,  comprehensive,  consclidated,  and  universal 
Digest  of  Indian  Civil  Law,  containing  the  recently  decided  and 
therefore  not  over  ruled  cafes  of  the  si  voral  High  Courts  of  ]5ri- 
tish  India,  quite  separate  from  and  not  intermixed  with  the  Cri- 
minal Case  Law. 

None  of  the  Digests  now  extant  meets  this  want.  Almosb 
all  of  them,  end  with  the  year  1900,  and  Uure  is  thereafter  no 
single  consolidated  Digest  of  all-India-Civil-Law.  It  is  not  so 
much  with  a  view  of  a  pecuniary  gain  hut  rather  to  suftply 
the  badly  felt  want  referred  to  above  that  this  work  has  been 
undertaken. 

Gentlemen  might  find  some  short  comings  in  this  work 
which  are  naturally  met  with  in  the  first  edition  of  a  big  book 
like  the  present  one,  and  it  is  therefore  hoped  that  they  would 
kindly  excuse  them  on  that  account. 

The  book  is  divided  into  two  volumes.  It  is  very  well 
arranged  into  headings  and  subTieadinga  for  easy  and  readv  re- 
ference. It  contains  the  case  Law  trom  January  19C1  upto 
December  1908.  But  the  Oudh  Rulings  have  been  taken  from 
1898  and  the  Lower  Burma  Rulings  for  1000  also,  have  been 
inserted. 

1  shall  feel  myself  highly  repaid  if  this  work  proves  use- 
ful to  those  lor  whoip  it  is  intended. 


DHANI  RAM  Khannak,  BA.,  LLR, 
^^'"«*"N.  Vakil  High  Court  U.  P.  cfc 

The  loLh  July,  1910  i>Uadcr  Chief  Court  Punjuh. 
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ABADI  (Village  Site). 

(a)  Alienations  by  non  proprietors 
in  village  Abadi. 

See  Nos.  1  lo  4, 

1  Custom—  Alienation — Right  of  non  pro- 
priilcrs  to  transfer  hotises  —  Mauxa  Situan, 
Karnal  DistHct. 

Bild,  that  by  the  custom  of  the  village  of 
SiwiD,  Karnal  District,  a  non  proprietor  (who 
was  a  dyer  in  this  case)  could  tranafor  bis 
house  built  upon  land  originally  belonging  to 
tbe  proprietary  body  and  occupied  by  his 
family  lor  several  generations  (in  this  case 
proved  to  be  at  least  three)  notwithstanding 
that  the  village  Woj  b.ulArz  prepared  long 
after  bis  family's  advent  provided  to  the  con- 
trary. The  Karnal  Distt  Gazetteer  described 
Siwan  as  a  tovf  n  v?ith  5000  population  with  no 
munioipality  and  taxes.  So  non  proprietors 
were  not  on  tbe  looting  of  those  liviog  in  vil- 
lage!. BADBl  u.  UDHO.  161PLR  1903 
°=7S  P  B  .  1903' 

2  Landlord  and  Tevant-Abadi-Site-Aliena- 
lion  by  tenant-Custom-\NR}ib\i\-&iz  Entriesln. 

Apart  Irom  any  custom  recorded  in  the 
Wajib  til  An  which  forbids  a  tenant  to  sell 
tbe  site  of  bis  bouse,  a  tenant  has  not,  under 
the  ordinary  law,  and  in  the  absence  of  a  cus- 
tom giving  to  a  tenant  a  transferable  right  in 
the  land  held  by  him,  any  right  to  convey  the 
land  under  his  bouse.  iJHAJAN  LAL  v.  MU- 
HAMMAD ABDUS  SAMAD  KHAN.  AWN 
1806  P  90  87  A  666 

See  Landlord  and   Tenant   col   1499  P  11. 

3  Lanlord  and  Tenant- Abadi-Sale  of  build- 
ing site  In  abadi  by  tenant-Custom-'WB.iih-ul- 
Atz.  Entries  iii-Ftincipal  and  agent-Aiicuies- 
cence  on  lk'>  part  of  agent-Building. 

Tbe  plaintiS  was  the  receiver  of  tbe  estate 
of  a  minor  Zamindar  situated  in  tbe  district 
of  Eulandsbahr.  He  lived  in  Calcutta  and  ap- 
poiited  a  Karinda  to  look  after  and  manage 
the  property  of  tbe  minor. 

lu  1391   two  of  the  tenauta  of  a  village  in 


Ab%di  (Village  Sito)    Continued. 


the  Zamindari  sold  their  house  io  the  abadi, 
and  the  purchaser,  who  wag  a  bmia  of  tha 
same  village,  took  possession  of  the  house. 
During  189-1  189S,  be  spent  a  large  sum  o£ 
m^ney  and  built  a  mason ary  house  on  tbe  sita 
purchased  by  bim.  While  tliebuildihg  was  be- 
ing erected  the  plaintiff's  Kirinda  did  not  ob- 
jdOt  to  the  building. 

Entries  ia  the  ]Vajibal  arz  ol  the  la'it  Set- 
tlement of  the  vallage  were  as  follows-"  With- 
out our  consent  no  body  can  settle  in  any 
place  possessed  by  us,  i  e,  the  zamiudaca  *'  and 
again,  "  A  rayot  occupying  any  house  ca'iu  it 
be  turned  out  of  it  by  any  body  so  long  ag  ha 
lives  ia  it,  but  be  ia  not  empowered  to  alienata 
the  site.  He  can  remove  and  sell  materials  ot 
tbe  building  constructed  by  him.  " 

In  1902  tbe  plaintiff  brought  the  presaafc 
suit  against  tbe  defendant  (purchaser!,  and 
prayed  to  be  put  in  possession  ot  tbe  maaoary 
house,  and  in  the  alternative  be  asked  that 
the  defendant  might  be  ordered  to  remove 
the  materials  of  the  house  within  a  time  to 
be  fixed  by  the  Court. 

Held,  per  Aikman.  J.— That  the  suit  must 
be  dismissed,  for  the  plaintiff  was  bound  by 
tbe  aoquiasoence  of  his Karinda.  L  R,  1  E  and 
I  A..  1^9  and  20  All,  24S,  aud  A  W  N  1881.  H 
114    referred  to. 

Per  Knox  acting,  C  J ,— contra —ThB.t  (1) 
the  tenants  bad  no  right  to  sell  anything  ex- 
cept the  materials  of  their  bouse  (2)  that  it 
wa«  not  shown  that  the  land-bolder  knew  of, 
or  acquiescsd  in  the  building  erected  by  tha 
defendant  and  (3)  that  the  Karinda  had  no 
authority  to  do  any  act  signifying  such  ao- 
quiescence  on  his  principal's  behalf.  KAJ 
NAHIAN  MITTAR  u.  BUDH    9EM.     lALJ 

673= A  W  N  1904  P  240=27  A  338 

4  Landlord  and  ttnant  — Custom  Tenant's 
right  in  house  in  Abadi— Wajib-alarz— Co«- 
strzictioncf. 

Held,  that  in  the  N  W  P  ft  general  cus- 
tom is  well  established  to  the  efieot  that  a 
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Abadi  (Village  Site)-ConCiimed. 

pereon  agrioultariet  or  agricultural  tenant, 
who  is  allowed  by  the  zamindar  to  build  a 
bouse  for  bia  oocupatioa  in  the  abadi  obtains, 
if  there  is  no  special  contract  to  the  ooutiary, 
a  mere  right  to  use  that  bouse  for  himself  and 
bis  family  so  long  as  he  maintains  the  bouse, 
that  is,  prevents  it  from  falling  down,  and  so 
long  as  he  does  not  abandon  the  house  by 
leaving  the  village.  As  sucb  occupier  of  a 
house  in  the  abadi  occupying  under  the  zi- 
mindar  he  has,  unless  he  baa  obtained  by 
special  grant  from  tbe  zamindar  an  interest 
which  he  can  sell,  no  interest  which  he  oaa 
sell  by  private  sale  or  which  can  be  sold  in 
execution  of  a  decree  against  him  except  his 
interest  in  the  timber  roofing  and  wood  work 
of  the  house. 

Held,  also  that  the  following  clause  in 
the  Wajib-ul-are  of  the  village  did  not  em- 
power the  tenant  tomortgage  without  tbe 
zsmindar's  consent  the  house  in  abadi  occu- 
pied by  him  ; — 

"  Regarding  oonstruotion  of  a  new  house. 
For  tbe  construction  of  a  new  house  a  teoaut 
in  every  way  depends  upon  the  zamindar's 
consent.  Ko  particular  fee  is  fixed.  Only 
that  which  may  be  agreed  on  between  the 
parties  is  given  and  taken.  In  case  of  a  te- 
Daat  leaving  his  bouse,  the  zamindar  of  the 
thok  in  which  the  house  is  situated  will  be 
considered  its  owner  ;  and  the  teuat,  on  his 
teturn,  will  not  be  entitled  to  get  it  back.  If 
any  tenant  wishes  to  sell  his  house,  tbe  ze- 
mindar will  be  entitled  to  one  fourth  of  the 
Bale  price  received.  A  tenant  can  with  the  za,- 
mindar's  permission  take  earth  from  a  new 
place  ;  he  is  not  competent  to  do  so  without 
his  consent."  MUHAMMAD  RAFPl  v.  TEL- 
BU  SINGH.    AWN  1902  P  140 

(b)  Non  proprietor's  right  to  erect 
bailding  in  Abadi. 

(See  Nos.  5  8.) 
5     Landlord   and    Tenant-khtt^i-RlgUls  of 
Unanls  in   the  village   abadi— Sitit  to   remove 
building  erected  by  tenant  without  ^permission 
of  zamindars. 

A  dwelling  house  in  a  village  abadi  was 
let  to  a  tenant.  There  was  a  shed  in  the  yard 
of  the  house.  A  number  of  Muhammadana 
with  the  consent  of  the  tenant  used  to  say  their 
prayers  there.  Tbe  tenants  erected  upon  tbe 
Bite  of  the  shed  a  permanent  building  as  a 
mosque.  The  landlords  prayed  for  tbe  demo- 
lition of  the  building. 

It  was  provided  in  the  Wajib  ul-art  that 
no  cultivator  could  build  a  house  outside  the 
compound   of  his  house. 

Held,  that  the  suit  must  be  decreed  for 
tbe  tenant  was  not  entitled  to  erect  a  per- 
manent mosque.  BASA  MAL  v.  GHAY  iS 
UD  DIN.  2  A  L  J  27  =  A  W  »  1904  P  276 
=27  A  356 

Q    Landlord  and  Tenant-House  occupied  by 

tenant  of  agricultural    lajid  for  miie   than  IS 

years  — Adverse  possession.      House   in    Abadi. 

Held,    that  the  tenant's   possession   of  the 

bouse  in  suit,  situated  in  village   ab^di,  built 


Abadi  (Village  Site) -Continued, 

!  by  him  about  fourteen  years  prior  to  the  suit 
and  occupied  by  him  since,  could  not  ba    con- 

I  sidered  as  adverse  to  the  landlord  and  the 
latter  was  entitled  to  claim  rent  for  its  use 
or  to  require  its  demolitioa.  (1  A  L  J  479  dis- 
tinguished. JAIKISHUN  SING  V.  MOTI 
CHAND.  3  A  LJ  627  =  WN,  AM,  1906 
p.  258 

7  Custom —kh&ii— Menial's  right  to  build 
mosque. 

Held,  that  when  a  hamin  gets  laud  from 
the  proprietary  body,  the  implied  understand- 
ing in  tbe  absence  of  a  contract  to  the  ooa- 
trary  is,  that  it  is  to  be  used  for  purposes  of  re- 
sidence and  for  plying  his  trade.  If  the  kamin 
devotes  it  to  any  other  purpose  the  proprietors 
have  a  right  to  object.  It  is  not  competent 
to  the  kimin  to  build  a  mosque  or  a  temple 
on  it  or  anything  that  Oitensibly  prejudices 
the  right  of  reversion  of  tba  owners  when 
tbe  kamin  leaves  the  village.  In  this  case  th* 
Wajib  lUarz  stated  that  previously  no  kamin 
could  alieaate  his  house  or  site  but  lately  soma 
attaohments  and  transfers  took  place  without 
objection. 

Held,  that  this  stated  facts  and  did  not 
abrogate  the  custom.  KALU  v.  WASAWA 
SINGH.     19  P  R  \904. 

8  Landlord  and  Tenant-Suit  for  possession 
of  room  in  Skb&di- Appurtenant  —  Adverse  posset- 
sion. 

The  plaintiff,  landlord,  brought  a  suit 
against  the  defendants,  his  tenants,  to  recover 
possession  of  a  room  iu  the  abidi  of  tbe  village. 
It  was  found  that  tbe  defendants  had  been  ia 
possession  of  the  room  iu  question  for  a  period 
of  30  years.  Their  tenancy  was  admittedly  a 
subsisting   agricultural   tenancy. 

Held,  that  either  the  tenants  were  entitled 
to  the  room  as  appurtenant  to  their  holding, 
or,  it  it  was  not  appurtenant  to  the  holding 
they  had  acquired  it  by  adverse  possession- 
On  either  view  the  plaintiff's  suit  could  not 
be  maintained.  NAZtB  HASAN  «.  SHIBBA 
AW  N  J904,  p  163  =  27  A  81. 

(a)  Abadi  land  ia  the  city  of  Lucb- 
now. 

Lord  Canning's  Proclamation  of  1868  — 
Confiscation  of  land  in  O^ii/t-Abadi  land  in 
the  city  of  Litck'iow  obtained  by  NjsuI  under 
a  Settlement  decree,  renunciation  of  right  of 
Qovernment,  as  to — Financial  Commissioner's 
letter  of  August  7th  ii'tiS 

Tbe  plaintiff  claimed  title  through  one  3 
who  was  recorded  at  the  first  reguUc  settle- 
ment in  the  hhasra  oi-the  abadi  of  village  Kha- 
lispur  known  as  Moballa  Hkbanganj  in  the 
city  of  Liuckncw,  as  the  owner  and  occupant 
of  a  bouse  which  than  siojJ  on  the  plot  ia 
suit.     His  case  was  thatafcer  the  general  con- 

!  fisoation  of  1853  the  Government  abandoned 
its  rights  thereunder  thr.jughout  the  city  of 
Luokuow  inoludiug  Hasnugauj.  He  relied  up- 

'  on  a  Rubkar  or  duokjt  of  tuo  Fiuaooial  Oom- 
missiouor  of  Aagnst  7tb  ISC'J  to  the  effect  that 
land  occupied  by,  or  appucteaaat  to,  a  housg 
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Abadi  (Village  Site) -Continuid. 

in  the  city  of  Luoknow  should  not  ba  record- 
ed as  Natnl  property,  but  be  cotibiJerod  to  ba 
the  property  of  the  owner  of  the  liouso.  The 
defence  was  that  Kbalispur  was  not  pirt  of  tho 
city  of  Lucknow  and  the  abadi  land  thereof 
had  been  decreed  by  the  Sottlemoiit  Court  in 
1867  to  the  fjuoknow  Municipality  ropresont 
ing  the  Nazal  Dopartmerit  against  certain 
claimants.  The  abadi  portion  of  tho  village 
was  entered  in  the  khewat  as  "  patti  Nuzal 
Sarkar."  The  Settlement  Officer  acting  on 
Financial  Commissioner's  docket  of  august 
7th  1868  made  extensive  olterationa  in  the  re- 
cords of  the  city,  but  Khalispur  or  Hasan 
ganj  vffta  not  included  in  the  survey  of  the 
city  proper  and  no  alteration  was  made  in  the 
records  relating  to  it  in  consequence  of  the 
said  docket.  The  luajlb  ul  arz  prepared  in 
1870  reaffirmed  the  right  of  the  Nazal  Depart- 
ment to  Khalispur  under  the  settlement 
decree  of  1867. 

Held,  that  the  Financial  Commissioner's 
docket  of  August  7th  1808  could  not  ba  treat- 
ed as  a  renunciation  of  tho  rights  of  Govern- 
ment in  the  abadi  of  Khalispur  and  that  tha 
plaiatiff  had  no  title  to  tho  plot  in  suit.  THE 
BEC/iBTARY  OP  STATE  FOK  INDIA  IN 
COUNCIL  V.  BABU  TARNI  PRiSANNO 
ROY.    90CP249 

{See  cols  H09  and  1500  P  H.) 

ABANDONMENT 

See  separate  sub  lieadings  below  (a)  to  (j) 
and  C'i/s  1500  P  II  and  1503  P  11. 

(a)  By  absentees. 

The  failier  and  unole  of  the  plaintiff  were 
shown  as  absentee  owners  in  1851,  at  which 
Settlement  it  was  recorded  that  if  absentees 
returned  they  could  re  claim  thoir  land.  This 
entry  was  not  repeated  at  tho  last  Sattlemanl 
of  1885,  but  the  names  of  the  plaintiff  and  his 
unole  continued  to  be  shown  up  to  the  date 
of  the  suit.  Tbe  plaintiff  claimed  to  take  his 
own  share  in  the  land  as  well  as  his  un 
cle's.  The  persons  holding  land  of  the 
absentees  in  a  sale  deed  executed  in  IS'JO 
agreed  with  the  vendee  that  if  the  absentees 
returned  and  claimed  their  shares  they  would 
make  up  the  deficiency  by  giving  other  land 
out  of  their  own  share, 

The  defendants  pleaded  that  the  plaintiff's 
claim  was  barred  by  adverse  possession  of  tho 
defendants  and  the  abandonment  by  the  plain* 
tiff  and  his  predecessors. 

Held,  that  there  was  no  abandonment  on 
the  part  of  the  plaintiff  or  his  predecessors  ot 
adverse  possession  on  the  part  of  tho  defend 
ants-/'  iJ,  lis  of  ISSO,  18  of  1S3S,  8i  of  ISSS. 
1S6  of  ISSS,  in,  of  lSS3,10i  of  1SS9.  118  uf 
1893',  100' f  1892, 121  of  18S1,  30  of  1901.  referiea 

to.    TABA  V  KAL  \.  146,  P  L  R  1903 

2     Abaiidonmsnt  of  land  —Absenlee-SuU  for 
possession — Adverse  possession. 

H'ld,  tliat  in  tha  absence  ot  a  motive  for 
or  evidence  of  intention  of  abandonment  or 
of  adverse  possession  for  the  statutory  period, 
tbe  suit  is  not  barred  by  arts  112  or  HI  Limi- 


Ah  a.adonm.'int— Continued. 

talion  Act.  Here  failure  to  cultivate  uncultur- 
able  laid  does  not  cinstituti  abmdonmmt 
{P  11  109  of  1332,  16  O  313  P  G,  105  P  II 
laOl  referred   to)    SH\HB\L    SH\H   v     (i\. 

NK-iU  DAS.  PR  53  Of  190r=39  PLR 
1907. 

3  Ab  mdoiiiiient-Abientee-Aduerse  possession. 
U'.'ld,  that  each    abandonment   case  is  to 

ba  decided  on  its  own  set  of  faots.  Tha  pre- 
sumption, arising  from  long  continued  ab- 
8onc3  and  tho  omission  to  taks  stepa  to  kaap 
alive  a  oiica  existing  right,  that  the  absentee 
has  relinqaishad  all  claims  to  bis  land,  is  not 
afljoted  by  a  promise  on  the  pirt  of  the  par- 
son in  possession  of  tho  land  to  restore  it  oa 
tha  return  of  the  absentee  to  the  village. 

Plaintiff's  residanca  in  tha  village  and  yet 
delaying  his  cluim  points  still  mare  strongly 
to  abandoomaut.  In  this  case  his  father  left 
the  viUaga  Ambota  before  Una  settlemant  of 
1869  and  lived  and  died  in  Kiparthala  state. 
In  that  settlemant  defendants  states  to  res- 
tore the  land  to  this  absaatee  or  his  off  ship- 
ing  on  their  return  after  calculation  of  !o33 
and  profit.  Plaintiff  sued  than  in  1809  when 
he  was  40  years  of  age.  Entry  not  repeat  ic  79 
aettlemant.  P  R  IS  of  18S6,  S4  of  ISSS,  118  of 
1889,  62  of  1890,  85  of  lSi2,  lit  of  1SS3  referr. 
edto.  JUDHA  u.  DHANI  RAM.  30  P  L  R 
1901 

(b)  Of  Claim    or  Portion  thereof. 

See  Ctuii  Proadure  Co.le    U  II  R  2.S  H. 

(c)  By  females  in  8aooes8iono£f act 
on  reversioners. 

4  Abandonment' Effect  of  giving  up  of  pos- 
S'ss!0«  by  succes'ilve  fcmiles  on  reoersioneis. 
Limilalion  Act  arts.  131,  Hi,  adverse  poss'ssion. 

Tue  Itvnd  in  dispute  belonged  ti  one  Ilahi 
Bikhsh,  on  whose  death,  his  widow,  Musst, 
Bigam,  suocodad  him.  In  1879  she,  being  un- 
able to  pay  the  revenue,  left  the  villlage  and 
■went  away  to  her  parents.  The  revenue  was 
then  in  arrears  far  three  harvests,  and  tha 
land  was  lying  uncultivated.  Tha  plaiotiSj 
were  asked  by  tha  Tahsildar  to  take  up  tha 
laud  and  to  pay  tha  revenue  due  which  had 
been  realized  from  tha  lambardar  wha  was 
also  a  distant  relation.  They  declined,  say- 
ing that  they  would  take  steps  to  assert  their 
rights  when  the  widow  died.  Tha  lambvrdar 
was  put  in  possession  of  the  laud  on  his  agree- 
i'lg  to  give  it  up  after  cutting  the  atuMding 
crop  whenever  Musst.  Begam  repaid  him  the 
arrearsof  revenue  recovered  from  him  Mnsst. 
Begam  was  entered  in  the  revenue  p;ipers 
as  absent  and  the  lambardar  in  possession. 
Shortly  after  Musst.  Begam  died  without 
making  any  effort  to  regain  the  land  In  Jan- 
uary 188G,  the  laod  was  mutated  in  tha  nama 
of  Musst  Bburi,  the  mother  of  her  husband, 
also  as  an  absentee,  the  lambardar  bein^  re- 
corded in  possession  as  before.  Musst.  Bhari 
died  about  ten  y^ars  before  the  suit  filed  by 
the  plaintiff  in  which  thoy  claimed  posses- 
sion from  the  heirs  of  tbe  lambardar  on  pay- 
ment of  the  losses  that  may  have  beau  paid 
by  him  on  account  of  the  land. 
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Abandonment- C  o»!i!««f<i 

The  defendant  set  up  limitfttation  and 
also  abandonment  of  their  rights  by  the  plain- 
tiffa  when,  ou  Mus3t.  Begam's  absconding,  the 
land  waa  ofiered  to  them  by  the  Heveuue 
offioor. 

Held,  that  abandonment,  either  by  Mu  st. 
Begam  or  by  the  plaintifTs,  was  not  establish- 
ed. The  word  abandonment  means,  if  any- 
thing, a  conscious  renunciation  of  rights  of 
ownership.  Musst.  Begom  left  the  village  ou 
account  of  poverty  and  inability  to  pay  reve- 
nue. Her  going  to  her  parents  at  a  time  of 
distress  did  not  indicate  any  intention  to 
give  up  her  life  interest  in  her  land  and  she 
did  no  other  act)  which  in  the  least  showed 
any  such  intention.  The  natural  presump 
tion  from  the  known  facts  probably  waa  that 
she  meant  to  resume  her  land  when  better 
times  oame.  The  plainliiYs  were  mere  rever- 
sioner?. In  1879,  their  title  to  possession  had 
not  accrued  and  this  they  did  not  abandon, 
but  ou  the  contrery  expressly  reserved  it  in 
their  statement.  A  man  cannot  bo  held  to 
abandon  what  he  does  not  possess.  The  plain- 
tiffs' right  to  possession  accrued  only  ten  years 
before  suit  on  Mussammat  Bhari's  death  and 
there  could  ba  no  abandonment  before  that 
time.  Abandonment  would  be  insufficient  to 
bar  the  claim  before  expiry  of  twelve  years-Sj 
Ptinjab  Record  1S92  (F  B) 

Plaintiffs  could  have  estopped  themselves 
from  tuing  by  promising  not  to  eus  when  the 
right  oame  into  existence,  but  this  was  not 
what  they  said,  but  the  reverse.  Plaintiffs  who 
did  not  derive  their  tiglu  from,  or  through, 
Musst.  Bhari,  were  not  bound  by  any  inten- 
tion she  may  have  had-  which  was  not  pro- 
ved—cf  giving  up  her  rights  which  only 
amouotod  to  a  life  interest. 

f/eld,  also  that  artiolo  141  of  the  second 
schedule  of  Limitation  Act  was  applioable 
to  the  oasQ  and  the  plaintifi's  suil  was  not 
barred. 

Article  142  would  have  applied  if  the  ori- 
ginil  holder  of  the  land  in  1879  had  been  a 
male.  When  there  are  suooessive  female  heirs 
with  limited  rights  entitled  to  succeed  befoie 
the  male  reversioners,  limitation  does  not 
begin  to  return  until  the  death  of  the  last 
female  heir  —  S3,  Cal  460. 

No  question  of  adverse  possession  arose 
in  this  case,  as  it  appeared  that  the  lambar- 
dar's  possession  was  at  its  inception  not  as 
owner  on  his  own  behalf,  and  was  not  then  or 
at  any  time  subsequently  adverse  to  Musst. 
Bhari.  1?  Cal  137,  23  P  R  IS90  P  C,  19  All 
357,  SO  All  42,  22  Cal  4i5,  9  Cal  934,  14  All  ItG, 
9  W  R  505,  21  Cal  8,  20  Mad  493,  23  Bom  725, 
79  P  R  1898,  21  Bom  (146,  74  P  R  1895,  11  P  R 
J899  refer, cd  to.  BAZKHAN  v.  SULTAN  MA- 
LIK. PR  43  Of  1901. 
(d)    Of  Inherltancs. 

AbandoDiuent  of  inheritance. 

5  Adverse  posesssion  —  Oims  probandi-Claim 
for  a  share  in  Jindivided  ancestral  property — 
Mutation  in  faxiour  of  plaintiffs. 

The  plaintiffs  sued  for  possession  of  one 
third  of  the  lands  in  dispute  as  their  share  in 
the  joint  ancestral  property  inherittd  by  them 


Abandonment—  ContinwA. 

from  their  deceased  father  and  brother. 

The  defendants  pleaded  adverse  posses- 
sion and  that  the  deceased  had  abandoned 
their  rights  in  the  property  in  dispute.  The 
abandonment  by  the  deceasd  father  and 
brother  of  the  plaintiffs  pleaded  by  the 
defendant  was  not  established. 

On  the  death  of  the  father  the  lands  wera 
mutated  in  the  names  of  the  plaiotiftj  and 
ibeir  deceased  brother  who  died  subsequently. 
It  was  not  till  1891  that  mutations  adverse 
to  the  plaintiffs  took  place, 

Held,  that  the  onus  of  proving  adverse 
possession  lay  on  the  defendants  and  they  had 
tailed  to  prove  it  for  the  period  prior  to  1891, 
Punjab  Record  61  of  1S70,  lis  of  1SS9  116  of 
1900,  followed,  SAIIIB  DADKHAN  v   AKBAR 

KHAN.    92PLai902. 

6  Of  inheritance— The  daughter  of  a  JIo- 
hammaden  of  Beluchi  tribe  who  are  governed 
by  general  Mohammadan  Law  relying  on  the 
generosity  of  the  other  party  executed  a  d«ed 
of  abandonment  in  his  favour. 

Held,  the  deed  was  without  oonsideratioa 
and  void.  The  burden  of  proving  a  custom 
excluding  daughters  from  inheritance  lay  on 
the  other  party.  23  A  20  followed.  ISM  iIL 
KHAN  V.  UVITIAZ  UN  NISA.     4    A  L  J  792. 

See  Mohaminadan  Latu    Succession. 

(e)  Of  issue  by  Pleader- 

7  Vakil  — Scope  of  his  autliority  -  His  pouiir 
to  abmdon  issue -LivHtatio}i—Gaun's  power 
to  raise  an  issue  as  to— Hindu  Laio  — Partition, 
—Suit  for— Joint  Hindu  family  —  Manager 
bound  to  account  for  family  jewels  admittedly 
belonging  to  the  family  — Partial  partition. 

Held,  that  a  Vakil's  general  powers  in 
the  conduct  of  a  suit  include  the  abandon- 
ment of  an  issue,  which,  in  his  discretion,  ba 
thinks  it  inadvisable  to  press. 

When  no  question  of  limitation  was  rais- 
ed by  the  pleadings,  or  arose  upon  the  evi- 
dence, held,  that  it  was  not  obligatory  on  tha 
Court  to  direct  an  issue. 

When  in  a  suit  tor  partition  among  tha 
members  of  a  jjint  Hindu  family,  the  defen- 
daut  who  was  a  manager  of  the  family  ad- 
mitted the  existence  of  family  jewels  as  j  )int 
family  property,  and  oouid  nut  charga  tha 
plaiutiS  with  posstssion  of  them,  held,  that 
the  defendant  as  manager  oi  the  family  was 
primarily  responsible,  and  was  bound  to 
account   for  them. 

The  plaintiff  fb  a  suit  for  partition  did 
not  consider  some  property  in  his  possession 
liable  to  partition,  but  at  an  early  itage  of  tha 
case  expressed  her  willingness  to  bring  it  intg 
the  hotchpot.  It  was  contended  by  the  defen- 
dant that  the  plaintiff's  failure  to  disclose  at 
the  outset  his  possession  of  this  property  con- 
verted the  suit  into  one  for  partial  partition 
only. 

Held,  that  the  cotention  was  not  good, 
and  the  suit  was  not  liable  to  be  dismissed  on 
that  ground.  (RAJA)  B0>IMADEVARA  VEN- 
KATA  NARASIMHA  NAIDU  v.  (RAJA)  BOM- 
MADEVARA    BHASHYA    KARLU    NAIDU. 

6  W  N,  Cal,  461  (PC) 
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=  29  I.  A.  76  =  25  M.  367.  P.  C 

(f)  Abandonment  by  minor. 

8,     Punjab  Tenancy   Act  lSti7,  Section  3S — 
Abandonment  by  minor, 

Wliou  during  tho  minority  of  an  occu- 
pancy tenant  his  liolding  comes  without  con- 
sidoratiou  into  the  hands  o£  his  landlords,  it 
must  bo  presumed  in  the  absence  of  any 
satisfactory  evidence  to  the  contrary  that  in 
such  cases  the  landlords  stand  in  a  quasi 
fiduciary  position  towards  the  tenant  and 
are  bound  to  restore  his  holding  to  his  pos- 
session when  he  comes  of  age.  LAKHA  v. 
THAKAR    DIAL.    P.  R.  2   Of  1901,  (Bev.) 

(g)  Abandonment  by  niortgrasee. 

9.  A  mortgagee  can  abandon  a  portion 
of  his  mortgaged  property  and  charge  the 
remaining  property  for  his  wholo  mortgage 
debt. 

See  T.  P.  A.  S.  85. 
SlIEO  TAHAL  OJHA  i\  SHEW  DAN  BAI. 
A.  W.  N.  1005  p.  244  =  2  A.  L.  J.  630^ 
28  A.  174  (F.  B  ). 

10.  Mortgagee's  right  to  abandon  a  por- 
tion of  his  mortgaged  property. 

A  mortgagee  can  abandon  a  portion  of  his 
mortgaged  property  and  sue  for  his  mortgaged 
debt  charging  the  remaining  mortgaged  pro- 
perty. The  Court  cannot  compel  him  to 
distribute  liability  among  mortgaged  proper- 
ties nor  can  compel  marshalling  so  as  to  pre- 
iudiue  the  mortgagee.  See  T.  P.  A.  Section  85. 
KBISUNA  AYYAR  v.  MUTHU  KUMABA- 
saw'miya  PILLAI.    29  M.  217. 

But  see   to   the  contrary,  10  0.  W.  N.  551 
and  10  C.  W.  N.  862. 
(h)    Abandonment  of  Partnership. 

See  Accounts  Partnership  28  G  53  P.  C.  =  5 
C.  W.  N.  114.  MOUNG  THA  HUYIN  i).  MAH 
THEIN  MYAH. 

(i)    Of  survey  number,  abandon- 
ment. 

11.  See  C.  P.  Tenancy  Act,  Section  35 
and  C.  P.  Revenue  Act  Section  67  A.  and  67  (1) 
16  C.  P.  L.  R.  38. 

(j)    Abandonment,  by  Tenants. 

12.  See  No.  8  supra  (Abandonment  by 
minor). 

13.  Landlord  and  tenant — Occupancy 
rights — Alluvion  and  diluvion— Abandonment. 

Held,  that  the  general  rule  in  the  Punjab 
is  th^it  an  occupancy  tenant  docs  not  lose  his 
right  by  reason  of  the  land  of  his  holding 
being  submerged  ;  a  custom  to  the  contrary 
may  be  proved,  but  such  a  custom  is  plainly 
inequitable,  and  very  strict  proof  of  it  should 
be  required  before  it  is  acted  upon.  Held, 
that  a  custom  contrary  to  the  general  rule 
was  not  found  to  exist  in  respect  of  lands  in 
Alvvalpur  village  in  the  Hushiarpur  District 
but  it  was  proved  that  the  tenants  had 
abandoned  their  occupancy  rights  by  failing 
to  cultivate  the  tenancy  without  sufficient 
cause  for  more  than  one  year.     P.  li.,  10  of 


Aha/adoiixaeiit— (Continued). 

1S83  ;  122  of  18V0  ;  59  of  1877,  90  and  127  of 
1879  and  152  of  1888,  followed.  ROSHAN  v. 
POHU  P.  L.  a.,  5i  of  1901=8  P.  R.,  1901 

(Rev.) 

14.  Abandonment  or  relinquishment  of 
part  of  a  holding  by  a  tenant  without  notice 
to  the  landlord  renders  him  liable  to  pay 
rent. 

See  N.  W.  P.  Rent  Act  No.  IS  of  1581  Sec- 
tion  31.  _ 

WARTS  KHAN  v.  DAULAT  KHAN.  W. 
N.  A.  1902,  p.  201-25,  A.  77. 

15.  Abandonment  by  Tenant— Inleniion 
—See  Bengal  Tenancy  Act  8  of  1685  Section  67. 
7.  C.  L.  J.  77. 

16.  Abandonment  by  Tenant — Landlord 
and  Tenant- -Occupancy  Tenancy. 

A  landlord  seeking  to  eject  a  trespas- 
ser is  not  bound  to  show  that  the  interests  of 
the  late  tenant  have  ceased  to  exist  unluss 
the  question  of  abandonment  arises  out  of 
the  pleadings.  HIBA  LAL  JIISRA  v.  AOLA 
KUNBI.    if.  C.  P.  L.  R.  14. 

17.  Abandonment  by  Tenant — Dispute  be- 
twee7i  rival  tenants  as  to  possession— Attach- 
ment by  Magistrate  under  Section  litj.  Crimi- 
nal Procedure  Code  — Suit  by  landlord  for  pos- 
session and  recovery  of  amount  realized  by 
Magistrate. 

There  was  a  dispute  between  certain  ten- 
ants as  to  who  were  entitled  to  cultivate 
certain  iauds,  and  the  lands  were  attached  by 
a  Magistrate  under  Section  146  of  the  Crimi- 
nal Procedure  Code.  The  Magisti;ate  let  out 
the  lands  to  certain  outsiders  and  collocted 
rents.  The  rival  tL-'-'.nts  ceased  to  pay  rents 
to  the  landlord  who  sued  for  recovery  of  pos- 
session of  the  land  and  the  amount  realized 
by  the  Collector  and  alleged  that  the  touanta 
had  abandoned  their  holdings. 

Held,  that  the  suit  must  be  dismissed. 
That  the  dispute  V/ng  with  regard  to  the 
right  of  the  riva:  i.nants  to  cultivate  the 
laud  in  suit,  the  subject  of  the  suit  was  the 
right  of  the  contending  parties  to  possess  and 
cultivate  the  lands  as  their  holdings.  That 
the  effect  of  the  attachment  was  that  the 
Magistrate  took  possession  on  behalf  of  such 
of  the  tenants  as  might  eventually  establish 
their  right  to  possession,  and  the  amount 
realized  by  the  Magistrate  was  held  by  him 
on  behalf  of  the  tenants  who  might  establish 
their  right  to  possession  and  not  the  landlord. 
That  it  could  not  be  said  that  the  teiianta 
had  abandoned  their  holdings.  BENI  PRA- 
SAD KOERI  V.  SHAHZAD  OJHA.  32.  C 
850. 

18.  Transfer  of  non-transferable  holding 
— Ejectment — Abandonment — Sale. 

Ghose,  C.  J — Whore  a  tenant  of  a  non- 
transferable holding  sold  his  holding — 

Held,  that  in  the  suit  by  the  landlord  for 
recovery  of  possession  .from  the  transferee, 
that  if  the  transaction  of  sale  was  not   meant 
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to  be  an  operative    one,  the  title  to    the   pro- 
perty  still  continued  with  the  tenant. 

That  the  true  question  was,  whether  there 
was  an  absolute  abandonment  of  the  hold- 
ing by  the  tenant  such  as  would  entitle  the 
landlord  to  treat  the  purchaser  as  a  trespas- 
ser. If  the  defendant  was  holding  possession 
on  behalf  of  the  tenant,  ho  could  nut  be 
evicted,  MATHUR  MUNDAL  v.  GANGA 
CHABAN  GOPE  GHOSE.  10  C.  W.  N.  1033. 

ABATEMENT. 

1  of  appeal  No.  1  to  9 

2  of  arbitration 

3  of  claim 

i  of  execution  proceedings 
6  of  nuisance 

6  of  partnership 

7  of  rent 

8  of  suit 

(1)  Of  appeal. 

1.  On  the  death  of  one  of  several  defend- 
ant Appellants  pending  appeal,  his  represen- 
tative was  not  brought  on  record  and  the 
decree  of  the  Lower  Court  proceeded  on 
common    grounds. 

Held,  that  the  appeal  abated  only  as 
regarded  the  deceased  and  the  right  to  appeal 
survived  to  the  remaining  appellants  and 
the  whole  appeal  was  not  liable  to  be  dis- 
missed 22  A  222  dissented  from,  16  A  211  ;  22 
B  710  referred  to.  BAM  SEWAK  i'.  LAMBER 
PANDE.  A.  W.  N.  1902  P.  171  =  25  A  27. 
(See  C.  P.  C.  Section  361  to  363,  5i4  and  582). 

2.  Appeal — Civil  Procedure  Code  (Act  XIV 
of  1882),  Section  368— Death  of  one  of  the  de- 
fendants— Heirs  of  the  deceased  defendant — 
Joint  and  several  liability  of  defendants — Ben- 
gal Tenancy  Act  ( YIII  of  1885),  Section  12— 
Transfer — Rent —  Valid  transfer. 

Where  the  liability  of  the  defendants  is 
joint  and  several,  and  in  appeal,  on  the 
death  of  one  of  the  defendants,  his  legal  re- 
presentatives are  not  substituted  in  his  place, 
the  appeal  abates  only  so  far  as  the  deceased 
defendant  is  concerned.  22,  All,  430,  dis- 
tinguished. 

Where  a  transfer  of  a  tenure  is  only 
colourable  and  benami,  such  a  transfer  cannot 
discharge  the  transferer  from  liability  to  pay 
rent,  even  if  the  tenure  was  transferable  and 
the  transfer  was  made  by  a  registered  kabala. 
16  Cal,  642;  19  Cal.,  17,  dislinguished.  JOY 
GOBIND  LAHA  v.  MONMOTHA  NATH 
BANEBJI.     33  C  580. 

3.  Some  of  Plaintiffs  respondents,  who 
were  appellants  in  second  appeal,  died  pend- 
ing the  second  appeal,  and  their  legal  repre- 
sentatives  were   not   brought   on  file. 

Held,    that   the     right     to    prosecute   the 
appeal   survived  to  the  surviving    appellants 
and     the    appeal     did    not    abate.      ALLA 
BAKHSH  V  MADHO  RAM.    23  A.  22. 
(See  C.  P.  C.  Section  368,  582). 

4-  The  death  of  defendant  appellant 
against  a  decree  lor  damages  for  malicious 


Abatement—  (Continued). 
prosecution  passed  against  him  does  not 
abate  the  appeal  and  his  legal  representative 
can  prosecute  it  (26  B  597  referred  to) 
PARMAN  CHETTY  v.  SUNDRA  RAJ  NAICK. 
26  M.  499. 

(See  C.  P.  C.  Section  361). 

5.  The  representative  of  a  deceased  re- 
spondent selected  for  the  service  of  a  notice 
under  Section  30  C.  P.  C.  was  not  brought  on 
record. 

Held,  the  appeal  abated.  BAGI  RAM  v. 
RAMA.    160  p.  L.  R.  1901. 

(See  C.  P.  a.  Sectimi  368). 

6.  A  reversioner  who  had  sued  to  set 
aside  an  alienation  by  a  widow,  and  on  his 
suit  being  dismissed  had  filed  an  appeal,  died 
pending    the   appeal. 

Held,  that  his  this  right  was  personal  one 
and  his  appeal  abated  on  his  death  and  that 
his  legal  representative  could  not  prosecute 
the  appeal.  SOKYAHANI  JUGLE  RAO 
SAHIB  V.  BHAWNI  BOZI  SAHIB.  27  M. 
588. 

(See  C.  P.  C.  Section  361). 

7.  A  Mubamadan  appellant  having  died 
pending  appeal,  his  sons  alone  applied  to  be 
substituted  for  him  and  their  sisters  (who 
also  were  heirs  under  the  Muhamadan  Law) 
were   not  brought  on  record. 

Held,  that  it  was   the  duty  of  the'  sons  to 

bring  their  sisters  also  on   the  file   and  having 

failed  to  do  so  their  appeal  abated.     H.^IDliR 

HUSAIN  V.  ABDUL   AHAD.    5  A.  L.  J.  62. 

(See  C.  P.  C.  Section  362). 

8.  The  death  of  a  proforma  defendant 
Appellant  when  the  other  defendants 
could  have  maintained  their  appeal  in- 
dependently of  him  does  not  abate  their 
appeal.  ASHAQ  HUSAIN  v.  ASHGARI 
BEGUM.  4  A.  I..  J.  809 -W.N.  A.  1908 
P.  21. 

9.  Where  several  plaintiffs,  joint  pro- 
prietors of  a  joiut  residu.iry  estate  with  no 
ascertained  shares  of  each  of  them  therein, 
had  obtained  a  decree  in  their  favour  setting 
aside  its  sale  and  pending  appeal  by  the  other 
party  two  of  those  respondents  died  and  their 
legal  representatives  were  not  brought  on 
record:  Held  that  the  appeal  abated  in  tolo  as 
the  decree  setting  aside  the  sale  of  entire 
i  >int  estate  with  unascertained  shares  of  the 
respondents  could  not  be  set  aside  in  tho 
absence  from  file  of  the  names  of  some  of  the 
joint  proprietors  with  unascertained  shares. 
The  ruling  33  C.  580,  which  was  decided  on  the 
ground  that  tho  liability  .of  the  Defendant 
Respondents  was  pint  and  several  and  that 
the  Appellants'  riyht  did  survive  against  the 
surviving  Respondents  alone,  was  distinguish- 
ed. DH.^RANJIT  NABAYANSINGH  and 
others  V.  CHANDESHWAR  PROSAD  NARA- 
YANSINGH.  new.  N.  504. 

(Revision)    Sec  also  6  C.  L.  J.   313   same 
case  in  appeal. 
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For  other  case  of  abatcme.yit  of  appeal    see 
C.  P.  C  (Act  U  of  ItiHa)  Sections  361  to  368  and 


2.  Of  arbitration. 

Where  after  the  parties  to  a  suit  had  re- 
ferred their  iiartition  case  to  arbitration,  and 
the  submission  was  sanctioned  by  the  Court, 
and  one  of  the  parties  died  :  Held  that  in 
order  to  see  whether  the  parties  are  bound 
by  the  submission  or  not  the  Court  has  to 
decide  whether  the  right  referred  to  arbitra- 
tion is  of  a  merely  jiersonal  nature,  or  sur- 
vives to  the  legal  repi-eseutative  of  the  deceas- 
ed, and  where  it  is  of  the  litter  description, 
the  procojdiugsmust,  under  section  361  C.P.C., 
be  held  not  to  abate:  Held  that  in  this  case 
as  the  PlaintiS  had  sued  for  partition,  and 
referred  the  matter  to  arbitration,  the  right 
survived  to  his  heir  and  the  parties  were  bouud 
by  the  contract  of  arbitration  which  could 
not  be  revoked  at  the  mere  will  of  a  party. 
C.  P.  G.  Sections  361,  365,  367  and  523.  VEN- 
KATA  S.VrYANARAYANA  v.  VENK.\TA 
lUNGAYYA.     13  IVI  li  J  311=  27M  312. 

3.  Of  Execution  Proceedings. 

Applicat  ton  for  execution  by  twooutof  three  ex- 
ecutors—Abatement— Revii-al — Sufficient  cause 
— C.P.C.  Seciions  3ti.j  and  371 —Limitation 
Act  Section  5  (a)  and  17. 

A  decree  holder,  having  applied  for  ex- 
ecution, died  leaving  a  will  appointing  three 
executors.  After  the  grant  of  probate  two  of 
the  executors  applied  for  realization  of  de- 
cree by  proceedings  in  execution.  The  judge- 
ment debtor  objected  on  the  grounds:  (1) 
that  the  executors  having  omitted  to  put  in 
a  specific  application  to  revive  execution 
applied  for,  by  the  decree  holder,  the  pro- 
ceedings should  be  considered  as  having  abat- 
ed, (2)  that  two  out  of  the  three  executors 
could  not  make  the  application  and  (3)  that 
the  present  application,  made  after  more 
than  three  years  after  the  decree  holders  own 
application  was  time  barred:  Held,  though 
the  executors  could  apply  under  §.  365  C.  P. 
C.  to  have  their  names  brought  on  record 
and  need  not  have  waited  till  the  grant  of 
probate  yet  they  had  sufficient  cause  under 
§.  371  preventing  them  from  continuing  the 
execution  proceedings  started  by  the  decree 
holder  himself,  as  they  could  have  thought 
that  the  probate  might  be  refused  to  them 
and  that  under  peculiar  circumstances  of 
the  case  §.  372  (a)  C.  P.  C.  and  §.  5  (a)  Limita- 
tion Act  extended  the  time  for  putting  in  the 
application  in  the  ease  and  that  the  objection 
that  only  two  out  of  three  executors  could 
not  apply  for  execution  was  not  sound.  It 
is  not  the  probate  but  the  will  from  which 
the  executors  derive  their  title  and  the  pro- 
bate only  authenticates  the  will  which  gives 
them  such  a  title  (P.  R.  9  of  1901  and  16.  C. 
457  followed  in  treating  the  execution  pro- 
ceedings as  a  suit,  and  8.  B.  211  followed  in 
thinking  that  the  probate  only  authenticates 
the  will  fi-om  which  executors  derive  their 
title.)     PRICE  t'.  GOKAL    NATH.   03  P.  R. 


Abatement — Continued. 
1903. 

4.  Of  Nuisance. 

Whore  the  plaintiff's  foundation  of  build- 
ing and  wall  were  penetrated  by  the  roots  of 
trees : 

Held  mandatory  injunction  co.uld  be 
granted  under  Section  55  Specific  Relief  Act, 
to  remove  not  merely  the  roots  but  the  trees 
themselves,  but  if  the  nuisance  and  damage 
are  due  solely  to  the  overhanging  of  branches 
of  trees,  a  mandatory  injunc.i)n  for  their 
removal  would  be  sufficient  (seo  Specific  Re- 
lief Act  Section  65).  LAKSHMI  NARAIN  i'. 
TARA  PROSUNNO  BANNER-JI.  8  C  'W. 
N    1904  P   710. 

5.  Of  Partnership. 

See  partnership  3  1>.  L.  R.  i!27  =  2.i  B.  606. 

6.    Of  Rent. 

1.  Land  Acquisition  Act  (No  1  of  lS9i.) — 
Acquisition  of  portion  of  a  Patni — Division 
of  compensation. 

A  Patnidar  is  entitled  to  compensation 
and  abatement  of  rent  proportionately,  ou 
the  acquisition  by  Government  of  a  part  of 
his  holding  (pitni)— (2S  C.  146  followed) 
BHOBANI  NATH  CHUCKERBUTTY  v. 
L.VNDACQUIsrriON  I.)EPUTYC01  LKGTOR 
OP  BOGRA  (7  C.  W.  N.  1903  P  1^0.) 

2.  Mere  acceptance  of  a  reduced  rent  for 
some  years  can  not  operate  as  a  binding 
contract  between  the  parties,  without  proof 
of  the  agreement  which  granted  the  reduc- 
tion. Section  92  Evidence  Act  is  a  bar  to  tho 
admission  of  a  contemporaneous  oral  agree- 
ment, to  prove  that  the  tenants'  rent  was  less 
than  that  mentioned  in  the  registered  Kabu- 
Hat  which  was  executed  by  his  father. 

RADHA  RAWAN  CHOWDHRY'  v. 

BHOWANI   PROSAD. 
6  C.  W.  N.  (1904)  P.  60. 

3.  Whether  abatement  or  adjust- 
ment of  rent.— 

A  suit  for  adjjstmeut  of  rent,  alleging 
that  the  sum  suited  in  the  lease  is  only 
nominal,  but  really  a  lesser  sum  is  due,  i3 
not  a  suit  for  abatement  of  rent  and  caa 
lie  in  a  Civil  Court.  But  a  suit  by  a 
Patnidar  for  a  declaration  that  he  is  en- 
titled to  an  annual  abatement  of  rent,  and 
for  a  rotund  of  excess  rents  he  had  been 
compelled  to  pay  for  some  years,  is  a  suit 
for  abatement  of  rent  within  the  meaning 
of  §.  23  .Act  X  of  18.58  (Bengal  Tenancy  Act)  and 
is  cognizable  bv"  a  Revenue  Court  (.See  Section 
23  .\ct  X  of  1859)  ASUTOSH  ROY  v.  HARI 
NARAIN  SINGH   DEO  3  C  L.  J.  143. 

4.  A  tenant  holding  under  a  permanent 
mukarriri  lease,  is  uot  entitled  to  any 
abatement  of  rent  regarding  the  land  taken 
awav  by  diluvion  (Bengal  Tenancy  ,4ct  8 
of  1S85  §§.  52,  178,  and  173).  NANDLAUL 
MITICHERTT  r.  KYMCDDIN  SARDAR  0 
C.  W.  N.  (1905)  P.  886. 
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Abatement— CoMiiducfZ. 

5.  A  custom  allowing  abatement  or  re- 
mission of  rent  on  diluvion  cannot  be  plead- 
ed by  a  tenant  in  a  suit  for  rent,  unless 
he  has  obtained  under  §.  19  N.  W.  I?.  Rent 
Act  (12  of  1881)  an  order  for  abatement  of 
his  rent.  (A.  W.  N.  1893  P.  29  distinguished) 
see  §.  93  (a)  N.  W.  P.  Rent  Act  12  of  1881. 
BENI  PERSHAD  KUARI  v.  DUKKHI  RAI. 
A.  W.  N.  1901  P.  69  =  23  A.  270. 

7,    Abatement  of  Suit. 

See  Civil  procedure  Code  (li  of  1882)  S 
361  to  371,  582  and  588  and  Limitation  Act 
Art.  175. 

Absconder. 

1.  Sale  of  property  of  an  Absco7ider  by  Cri- 
minal Court — Illegality — Jurisdiction  of  Civil 
Court — Suit  to  set  aside  sale. 

When  the  property  of  an  absconder  is  sold 
by  a  Criminal  Court  without  the  proclama- 
tion of  sale  being  duly  published  the  sale  is 
liable  to  be  sot  aside  by  a  civil  court  on  a 
suit  filed  by  the  absconder.  MIA  JAN  v. 
ABDUL  A.  W.  N.  1905  P  102^27  A  572. 

2,  Absco7ider's  property  sold  under  illegal 
warrant.  Cr.  P.  C.  §  S8  d  89,  Civil  Courts 
jurisdiction — Cause  of  action. 

Where  plaintifi's  property  was  sold  by 
a  Magistrate  believing  that  he  had  absconded 
to  evade  the  trial,  and  the  time  and  place  at 
which  the  plaintiff  was  required  to  attend 
were  not  specified  in  the  sale  proclamation: — 

Held  thi!  plaintifi's  suit  to  set  aside  the 
sale  was  maintainable  in  a  civil  court. 
ABDUL  V.  KAZAM  BEGAM  W.  N.  A.  1904 
P.  159. 

ABSENCE. 

1.  Of  appellant  on  the  first  or  any  ad- 
journed hearing.  See  Civil  rrocedure  Code 
(li  of  1882)  §  556. 

2.  Of  defendant  on  first  hearing.  See 
C.  P.  C.  §.  100. 

3.  Of  parties  to  a  suit  on  first  hearing. 
See  C.  P.  C.  §.  98. 

4.  Of  parties  or  any  of  them  on  any  ad- 
jouruod  hearing.    See  C.  P.  C.  §.  157. 

5.  Of  plaintiS  on  first  hearing.  See  C.P, 
C.  §.  102. 

6.  Of  respondent  on  the  f.rrt  or  any   ad- 
journed hearing.     See  C.  P.  C.  §.  556. 
Absence  of  reasonable  and  proba- 
ble cause. 

Sec  suit  for  damages  for  malicious  prosecu- 
tion. 
Absentees. 

See    abandonment,    adverse   possession    it 
Limitation  act  (1877)  articles  142  d  14i. 
Absentee  Co-sbarer. 

See  abandonment  146  P.  L.  R.  1003. 


ABSOLUTE  DECREE. 

(1.)  See  T.  P.  A.  §  67  Foreclosure  decree 
C.  P.  C.  1882  S.  331  RAM  CHANDER  BANIA 
V.  BALKRISHNA  GANPAT  RAO  17  C.»P. 
li  R.  62. 

2    Absolute  decree. 

Order  Absolute  for  foreclosure  of  the 
mortgage  property — Plea  of  payment  of  the 
mortgage  debt.  T.P.A.  §  87  and  C.P.C.  §.  257 
See  T.P.A.  §.  67.  SITA  RAM  AMRIT  BRAH- 
MIN V.    DHARMU    16  C.  P.  L.  K.  111. 

Absolute  estate. 

1.  Hestrictions  upon  alienation  invalid — See 
Hindu  Law  Will.  CHIMAN  RAO  SADA  SHIV 
V.  RAMBHAUGHAMAJEE.  4  B.  Ii.  R. 
508, 

2.  Do.    See  T.  P.  A.  Sectimi  10. 
Bameshwar    Prosad    Singh    v.  Lachhmi 

Prasad  Singh    8  C.  W.  N.  38=31.  C.  111. 

3.  Condition  in  restraint  of  alienation  of. 
See  T.P.A.  §.  10  Mortgage. 

FAIYAZ  HUSAIN  KHAN  v.  NIL- 
KANTH  and  another  4  O.  C  163 

Absolute  occupancy  holding— Pent- 
First  Charge— Landlord — Sale  of  a  huiding  in 
execution  of  a  money  decree — Purchaser 

The  rent  of  the  holding  of  an  abso- 
lute occupancy  tenant  is  a  first  charge  on 
that  holding,  but  if  the  landlord  wishes  to 
enforce  that  charge  he  must  bring  a  suit  for 
sale  and  must  join  all  interested  parties.  If, 
on  the  other  hand,  he  is  content  to  take  a 
money  decree  for  arrears  of  rent,  he  may 
proceed  against  any  property  belonging  to 
his  judgement  debtor:  but  if  the  holding  be 
sola  in  execution  of  a  money  decree,  the  pur- 
chaser will  take  the  property  subject  to  any 
charges  which  other  persons  may  have  upon 
it  (17C.  30,  and  IIG.  P.L.R.  95  followed)  The 
holder  of  a  charge  under  the  Tenancy  ."icthaa 
no  rights  superior  to  those  of  the  holder  oi  a, 
charge  under  the  Transfer  of  Property  Act. 
An  incumbrancer  bringing* proijerty  to  sale 
in  execution  of  a  money  decree,  without  giv- 
ing intending  iJurchasers  notice  of  his  incum- 
brance may  be  stopped  from  subsequently 
enforcing  the  lien  of  which  he  has  given  no 
notice  (10  C  G09,  12  B  678,  15  M  303  &  21  A. 
309  followed).  The  same  principal  would 
apply  in  the  case  of  a  sale  held  in  contraven- 
tion of  §.  99  T.P.  A .  14  M.  74,  22  B.  624  and 
12  C.P.L.R.  2G  followed.  BHAGW.^NDAS 
SITARAM  V.  TARACHAND  AGARWAL 
14  C.  P.  L.  R.  17. 

1.  Absolute  occupancy  tenant — co-shar- 
er proprietor — Purchasing  the  holding  in  ex- 
ecution of  decree. 

If  a  co-sharer  proprietor  purchases  in  the 
execution  of  a  money  decree  the  holding  of 
an  absolute  occupancy  tenant  he  himself  be- 
comes an  absolute  occupancy  tenant  in  re- 
spect thereof,  and  the  right  of  tenancy  is 
not  merged  in  his  superior  right  of  pro- 
prietorship 21  C  869  and  24  C  143  which 
are  rulings  under  §.  22  of  the  Bengal  Tenancy 
Act   of    1885   (which   clearly  lays   down    "  If 
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Absolute  Occupancy  Holding:   (Con.) 

a  joint  proprietor  purchi.-;o^  occupancy 
rights,  such  rights  shall  ce  1,0a  to  exist"  wore 
not  followed,  as  the  C.  P.  Tciancy  Act  is  si- 
lent on  the  subject.  JAIR\.\I  v.  BALAJI 
M  >NSABAM  14  C-  P-  L-  R.  9- 

2.     Transfer  by  an   absolute   occupancy   ten- 
ant. 

A  transfer  effected  boforo  the  expiry  oi  the 
period  referred  to  in  §.  41  (2)  0.  P.  T.  A.  after 
the  notice  of  transfer  to  Ian  llord,  is  voidable 
at  the  instance  of  the  landlord  1  G.  P.  L.  H. 
53  and  1.  G.  P.  L.  R.  132  followed.  Mt. 
TULS.\  V.  Mt.  DASODA   15  C-  P-  L-  R-  173- 

3.  Landlord's  right  to  redeem  a  mortgage 
by  absolute  occupancy  tenant  pr.-,-emntion — 
T.  P.  A.  §.  91  (a)  G.  P.  C.  §.  54i  joinder  of 
parties. 

A  landlord  has  no  such  interest  as  would 
entitle  him  to  redeem  a  inortgago  of  his  hold- 
ing by  an  absolute  occupancy  tenant.  The 
ruling  3.  C.  P.  L.  R.  154,  which  held  th:it  a 
Maliju3ar  had  an  interest  in  the  property 
and  could  sue  for  redemption,  was  held  to  be 
purely  obiter  dictom.  If  a  landlord  has  an 
interest  in  the  property  i.  e.  absolute  oc- 
cupancy holding  within  the  meaning  of  §.  91 
(a)  T.  P.  A.  then  ho  must  under  §.  8-5.  T.  P.  A. 
be  joined  as  a  p.xrty  to  every  suit  relating  to 
the  mortgage  and  could  re-open  a  foreclosure. 
But  this  is  never  done,  and  if  allowed  would 
envolvo  great  hardship  13.  L.  J.  Ch  :  337,  15. 
0.  P.  L.  R.  89,  57  L.  J.  Gh.  10S5,  39  L.  J. 
Ch:  3f2,35.  L.  J.  Gh:  847 discussed,  and  4.  B. 
1.39   referred  to.     G.\NPAT  v.    BHANai     15 

C-  P-  L.  175- 

4.  His  right  to  make  a  loill—C  P  T  A  I  il 
The  burden  of   proof   lies   in    every  case 

upon  the  l>arty  who  I'olies  on  a  will  and  he 
has  to  satisfy  the  Court  that  the  instrument 
is  the  last  will  of  a  free  and  capable  testator. 
An  absolute  occupancy  tenant  is  not  em- 
powered to  bequeathe  any  right  in  his  holding. 
40.  R.  R.  123  and  13.  G.  P.  L.  B.  1.59  were 
followed  as  to  burden  of  proof.  In  11.  C.  P. 
L.  R.  167  an  occupancy  tenant  had  made  a 
will  which  he  was  held  to  be  competent  to 
make.  But  an  absolute  occupancy  tenant 
stands  on  a  different  footing  from  an  occu- 
pancy tenant  and  therefore,  that  ruling  does 
not  apply  to  this  case.  Mt.  AN.\NDI  BAI  v. 
HARLAt,    BRAH.MAN    15  C- P- L-  R.  1- 

Abuse  of  Process. 

1.  The  High  Court  has  power  to  direct  a 
subordinate  court  not  to  examine  a  woman 
in  Court  but  by  a  commission.  See  C.  P.  G. 
{18S2)  §.  i.59  and  386.  VEEHABADRAN 
CHETTYv.  NATARAJA  DESIKAR    M.L.J. 

1904,  P  329=28.  M  28 

3.     Abuse  of  process  of  Gourt — Fraud. 
Where  a   decree    holder    obtained   leave    of 
court  to   purchase  the  property  for  the    full 


Abuse  of  process.  (Gontlnuei) 
decretal  amount,  and  it  was  purchased  for  him 
benami  at  a  less  sum,  the  judgment  debtor  not 
objecting  at  the  time  and  not  g.:!ttin'J  the 
sale  set  aside  :  HjI  1  that  the  dooreo  holder 
could  execute  decree  for  the  balance  notwith- 
standing the  abuse  of  process  of  Court  and 
fraud  of  the  decree  holder.  See  T.  P.  ».  §.  90. 
DURGa  v.  BUAG WANDAS  1.  A.  L.  J.  483. 

3.  Abuse  of  process  of  Gourt — Sui*  for 
Compensation  for  wrongful  aftachmint  a'Hc- 
ing  Court  seal  on  outer  door  of  a  ware- 
house— Actual  seizure — suit  for  damages  by 
other  judgment  creditor — Limitation  Act  of 
1877.  Art:  :!<>.  See  C.  P.  C.  {188-i)  §.  26.9.  M^L- 
CHAND  KANY.\LAL  v.  BANK  OF  MAD- 
R.AS.    27  M.  346. 

4.  Suit  for  compensation  for  wrongful 
attnciiment —  \Vant  of  probable  and  reason- 
alije cause — Malice^Sce  Mai icioiis p ro-:eru f ion  — 
SUUA.T  MAL  CHUNNI  L\L.  v.  M.^NEK 
CHAND  K.\PUR  CH.\ND.6  B-  LR.  704- 

5.  A  debutter  estate  is  liable  to  pay  costs 
incurred  for  prosecuting  certain  criminal 
cases  and  also  to  pay  certain  amount  al- 
leged to  have  been  paid  to  certain  pleaders 
wlio  wore  engaged  for  conducting  various 
suit-i  in  connection  with  the  estate.  PEARY 
MOHAN  MUKER.JEE  v.  NAHENDRV 
NATH     MUKERJEE     9   C-  W-  N-  421=32 

C-  582- 

6.  Every  court  of  competent  jurisdic- 
tion has  an  inherent  jurisdiction  to  pre- 
vent abuse  of  its  process ;  by  staving  or 
dismissing  without  proof  actions  which  it 
holds  to  be  vexatious,  but  this  power  ought 
to  be  exercised  sparingly  and  only  in  very 
exceptional   cases. 

Where  the  plaintiff  brought  a  suit  for 
declaration  of  his  title  to  a  zimidari  re- 
opening therein  questions  already  settled 
by  decisions  of  the  Judicial  Comraittoa 
and  other  Courts  in  more  than  one  litiga- 
tion regarding  the  same  zimil'iri:  Held 
that  the  suit  was  liable  to  be  dismissed 
as  vaxacious.  See  Specific  lleli.-f  Act  1  of 
1887  §  ii  VIJIA  SAMY'  TEVAR  v.  SA'?! 
VERMA  TEVAR.  M-  L-  J- 1905  P.  4S9-28 
M  560. 

Abusive  Language. 

1.  The  mere  use  of  abusivo  and  in- 
sulting language  not  amounting  to  ueiania- 
tiou  and  without  proof  of  any  special 
damage,  is  not  actionable,  although  it  may, 
under  certain  circumstances,  form  a  ground 
for  criminal  prosecution.  In  this  case  the 
plaintiff  wis  called  "  son  of  mean  parents," 
"  ion  of  a  dog,"  and  "son  of  a  pig:" 
Hold  these  words  seam  to  b3  of  mere 
vulgar  abise  and  insult,  and  no  spjcial  dam- 
age 1 1  the  plaintiff  has  b3eu  proved.  It  has 
not  bdoa  proved  that   tha  pliiatiS's  reputa- 
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Abatement— Co^itinuccZ. 

5.  A  cuatom  allowing  abatement  or  re- 
mission of  rent  on  diluvion  cannot  be  plead- 
ed by  a  tenant  in  a  suit  for  rent,  unless 
he  has  obtained  under  §.  10  N.  W.  I?.  Rent 
Act  (12  of  1881)  an  order  for  abatement  of 
his  rent.  (A.  W.  N.  1893  P.  29  distinguished) 
SCO  §.  93  (a)  N.  W.  P.  Rent  Act  12  of  1881. 
BENI  PERSHAD  KUARI  v.  DUKKHI  RAX. 
A.  W.  N.  1901  p.  69=23  A.  HO. 

7.    Abateiuent  of  Suit. 

See  Civil  l-'tvceduie  Code  (H  of  1S82)  S 
361  to  371,  582  and  SS3  and  Limitation  Act 
Art.  175. 

Absconder. 

1.  Sale  of  property  of  an  Absconder  by  Cri- 
minal Court — Illegality — Jurisdiction  of  Civil 
Court — Suit  to  set  aside  sale. 

When  the  property  of  an  absconder  is  sold 
by  a  Criminal  Court  without  the  proclama- 
tion of  sale  being  duly  published  the  sale  is 
liable  to  be  set  aside  by  a  civil  court  on  a 
suit  filed  by  the  absconder.  MIA  JAN  v. 
ABDUL  A.  W.  N.  1903  P  102=27  A  572. 

2,  Absconder' s  property  sold  under  illegal 
warrant.  Cr.  P.  C.  §  6«  *  S9,  Civil  Courts 
jurisdiction — Cause  of  action. 

Where  plaintifi's  property  was  sold  by 
a  Magistrate  believing  that  he  had  absconded 
to  evade  the  trial,  and  the  time  and  place  at 
which  the  plaintiff  was  required  to  attend 
vvero  not  siiecified  in  the  sale  proclamation: — 

Held  thj  plaintifi's  suit  to  set  aside  the 
sale  was  maintainable  in  a  civil  court. 
ABDUL  V.  KAZAM  BEGAM  W.  N.  A.  1904 
P.  159. 

ABSENCE. 

1.  Of  appellant  on  the  first  or  any  ad- 
journed hearing.  See  Civil  Procedure  Code 
(14  of  1S82)  §  556. 

2.  Of  defendant  on  first  hearing.  See 
C.  P.  C.  §.  ICO. 

3.  Of  parties  to  a  suit  ou  first  hearing. 
See  C.  P.  C.  §.  98. 

4.  Of  parties  or  any  of  them  on  any  ad- 
journed hearing.     See  G.  P.  C.  §.  157. 

5.  Of  plaintiS  on  first  hearing.     See    C.P. 

c.  §.  loa. 

6.  Of  respondent  on  the  f.i  :t  or   any   ad- 
journed hearing.     See  C.  P.  C.  §.  556. 
Absence  of  reasonable  and  proba- 
ble cause. 

Sec  suit  for  damages  for  maliciotis  prosecu- 
tion. 
Absentees. 

See  abandonment,  adverse  possession  it 
Limitation  act  (1877)  articles  US  it'  Hi. 

Absentee  Co-sharer. 

See  abandonment  146  P.  L.  B.  1003, 


ABSOLUTE  DECREE. 

(1.)  See  T.  P.  A.  §  67  Foreclosure  decree 
C.  P.  C.  1882  S.  331  BAM  CHANDEB  BANIA 
V.  BALKRISHNA  GANPAT  RAO  17  C.«P. 
L  R  62. 

2    Absolute  decree. 

Order  Absolute  for  foreclosure  of  the 
mortgage  property — Plea  of  payment  of  the 
mortgage  debt.  T.P.A.  §  87  and  C.P.C.  §.  257 
See  T.P.A.  §.  87.  SITA  HAM  AMRIT  BRAH- 
MIN V.    DHABMU    16  C.  P.  Ij.  K.  111. 

Absolute  estate. 

1.  Restrictions  upon  alienation  invalid — See 
Hindu  Law  Will.  CHIMAN  RAO  SADA  SHIV 
V.  RAMBHAUGHAMAJEE.  4  B.  L.  R. 
508, 

2.  Do.    See  T.  P.  A.  Section  10. 
Eameshwar     Prasad    Singh     v.  Lachkmi 

Prasad  Singh    8  C.  W.  N.  38=31.  C.  111. 

3.  Condition  in  restraint  of  alienation  of. 
See  T.P.A.  §.  10  Mortgage. 

PAIYAZ      HUSAIN      KHAN     v.     NIL- 
KANTH  and  another  4  O.  C.  163 
Absolute  occupancy  holdins— Rent- 
First  Charge  — Landlord — Sale  of  a  holding  in 
execution  of  a  money  decree — Purchaser 

The  rent  of  the  holding  of  an  abso- 
lute occupancy  tenant  is  a  first  charge  on 
that  holding,  but  if  the  landlord  wishes  to 
enforce  that  charge  he  must  bring  a  suit  for 
sale  and  must  join  all  interested  parties.  If, 
on  the  other  hand,  he  is  content  to  take  a 
money  decree  for  arrears  of  rent,  he  may 
proceed  against  any  profierty  belonging  to 
his  judgement  debtor:  but  if  the  holding  be 
sola  in  execution  of  a  money  decree,  the  pur- 
chaser will  take  the  property  subject  to  any 
charges  which  other  persons  may  have  upon 
it  (17C.  30,  and  IIC.  P.L.R.  95  followed)  The 
holder  of  a  charge  under  the  Tenancy  Act  has 
no  rights  superior  to  those  of  the  holder  oi  a 
charge  under  the  Transfer  of  Property  Act. 
.'in  incumbrancer  bringing*  property  to  sale 
in  execution  of  a  money  decree,  without  giv- 
ing intending  purchasers  notice  of  his  incum- 
brance may  be  stopped  from  subsequently 
enforcing  the  lien  of  which  he  has  given  no 
notice  (10  C  609,  12  B  078,  15  M  303  &  21  A. 
309  followed).  The  same  principal  would 
apply  in  the  case  of  a  sale  held  in  contraven- 
tion of  §.  99  T.P.A.  14  M.  74,  22  B.  624  and 
12  C.P.L.R.  2G  followed.  BHAGWaNDAS 
SITARAM  V.  TARACHAND  AGARWAL 
14  C  P.  I..  R.  17. 

1.  Absolute  occjipancy  tenant — co-shar- 
er proprietor — Purchasing  the  holding  in  ex- 
ecution of  decree. 

If  a  co-sharer  proprietor  purchases  in  tho 
execution  of  a  money  decree  the  holding  of 
an  absolute  occupancy  tenant  he  himself  be- 
comes an  absolute  occupancy  tenant  in  re- 
spect thereof,  and  the  right  of  tenancy  is 
not  merged  in  his  superior  right  of  pro- 
prietorship 21  C  869  and  24  C  143  which 
are  rulings  under  §.  22  of  the  Bengal  Tenancy 
Act   of    1885   (wliich   clearly  lays   dnwn    "If 
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Absolute  Occupancy  Holding:   (Con.) 

a,  joint  proprietor  purch  nos  occupancy 
rights,  such  rights  shall  ce  toO  to  exist"  wore 
not  followed,  as  the  0.  P.  Tciinoy  Act  is  si- 
lent on  the  subject.  JAIRVM  t).  BALAJI 
M  >NSARAM  14  C-  P-  L-  R.  9. 

2.     Transfer  by  an  absolute  occupancy   ten- 
ant. 

A  transfer  effected  before  the  expiry  3f  the 
period  referred  to  in  §.  41  (2)  G.  P.  T.  A.  after 
the  notice  of  transfer  to  Ian  llord,  is  voidable 
at  the  instance  of  the  landlord  1  C.  P.  L.  R. 
53  and  1.  G.  P.  L.  R.  132  followed.  Mt. 
TULSA  V.  Mt.  DASODA    15  Q.  J>.  L-  R-  173- 

3.  Landlord's  right  to  redeem  a  mortgage 
by  absolute  occupancii  tenant  prr.-emntion — 
T.  P.  A.  §.  91  (a)  G.  P.  C.  §.  6ii  joinder  of 
parties. 

A  landlord  has  no  such  interest  as  would 
entitle  him  to  redeem  a  mortgage  of  his  hold- 
ing by  an  absolute  occupancy  tenant.  The 
ruling  3.  C.  P.  L.  R.  1-54,  which  held  thi,t  a 
Mahjmar  had  an  interest  in  the  property 
and  could  sue  for  redemption,  was  held  to  bo 
purely  obiter  dictom.  If  a  landlord  has  an 
interest  in  the  property  i.  e.  absolute  oc- 
cupancy holding  within  the  meaning  of  §.  91 
(a)  T.  P.  A.  then  ho  must  under  §.  85.  T.  P.  A. 
bo  joined  as  a  p.trty  to  every  suit  relating  to 
the  mortgage  and  could  re-open  a  foreclosure. 
But  this  is  never  done,  and  if  allowed  would 
envolve  great  hardship  13.  L.  J.  Gh  :  337,  1.5. 
0.  P.  L.  R.  89,  57  L.  J.  Gh.  10S5,  39  L.  J. 
Oh:  342,35.  L.  J.  Oh:  847 discussed,  and  4.  B. 
139   referred  to.     G.\NPAT  v.    BHANGI     15 

C  P  L  175- 

4.  His  right  to  make  a  w  ill — C  P  T  A  ^  41 
The  burden  of   proof   lies   in    every  case 

upon  the  party  who  rolies  on  a  will  and  he 
has  to  satisfy  the  Court  that  the  instrument 
is  the  last  will  of  a  free  and  capable  tcotator. 
An  absolute  occupancy  tenant  is  not  em- 
powered to  bequeathe  any  right  in  his  holding. 
4G.  R.  R.  123  and  13.  G.  P.  L.  R.  1.59  were 
follo\ved  as  to  burden  of  proof.  In  11.  C.  P. 
L.  R.  167  an  occupancy  tenant  had  made  a 
will  which  he  was  held  to  be  competent  to 
make.  But  an  absolute  occupancy  tenant 
stands  on  .a  different  footing  from  an  oocu- 
pancv  tenant  and  thereforo  that  ruling  does 
not  apply  to  this  case.  Mt.  ANANUI  BAI  v. 
H.ARLAL    BRAH.MAN    15  C- P- L- R- 1- 

Abuse  of  Process. 

1.  The  High  Court  has  power  to  direct  a 
subordinate  court  not  to  examine  a  woman 
in  Court  but  by  a  commission.  See  G.  P.  G. 
(lSS-2)  §.  1S9  and  386.  VEERABADRAN 
CHKTTTv.  NATARAJA  DESIKAR.  M.L.J. 

1904,  P  829=28.  M  28 

2.  Abuse  of  pi'ocess  of  Court — Fraud. 
Wliere  a   decree    holder     obtained   leave    of 

court  to    purchase   the  property  for  the    full 


Abuse  of  process.     (Continued) 

decrotal  amount,  and  it  was  purchased  for  him 
benami  at  a  less  sura,  the  judgment  debtor  not 
objecting  at  the  time  and  not  gottinv»  the 
sale  set  aside  :  H:;!  1  that  the  doreo  holder 
could  execute  decree  for  the  balance  notwitli- 
standins;  the  abuse  of  process  of  Court  and 
fraud  of  thodecres  holder.  See  T.  P.  ^.  §.  90. 
DURGa  v.  BUAGWANIJ.AS  I.  A.  L.  J.  483. 

3-  Abuse  of  process  of  Court — .^uit  for 
Compensation  for  wron'jful  altaihment  a 'dic- 
ing Court  seai  on  outer  door  of  a  ware- 
house— Actual  seizure — suit  for  damages  by 
other  judgment  creditor — Limitdtio'i  Act  of 
1H77.  Art:  ;J').  SeeC.  P.  C.  (18S2J  §.  269.  MQL- 
CHAND  KANYALAL  v.  BANK  OF  MAD- 
RAS.   27  M.  346. 

4.  Suit  for  compensation  for  wrongful 
attachment — Want  of  jirobable  and  reason- 
able cause — Malice — See  Mali ciou-iprovnif ion  — 
SURA.T  MAL  CHUNNI  L\L.  v.  MANEK 
GHAND  K.\PUR  CHAND.6  B-  L-  R-  704- 

5.  A  debutter  estate  is  liable  to  pay  costs 
incurred  for  prosecuting  certain  criminal 
cases  and  also  to  pay  certain  amount  al- 
leged to  have  been  paid  to  certain  pleaders 
who  ware  engaged  for  conducting  various 
suits  in  connection  with  the  estate.  PEARY 
MOHAN  MUKER.TEE  v.  NARENDRV 
NATH     JiIUKERJEE     9   C-  W-  N-  421  =  32 

C.  582- 

6-  Every  court  of  competent  jurisdic- 
tion has  au  inherent  jurisdiction  to  pre- 
vent abuse  of  its  process;  by  staving  or 
dismissing  without  proof  actions  which  it 
holds  to  be  vexatious,  but  this  power  ought 
to  be  exercised  sparingly  and  only  in  very 
exceptional   cases. 

Where  the  plaintiff  brought  a  suit  for 
declaration  of  his  title  to  a  zimidari  re- 
opening therein  questions  already  settled 
by  decisions  of  the  Judicial  Committee 
and  other  Courts  in  more  than  one  litiga- 
tion regarding  the  same  zinii.hiri:  Held 
that  tlie  suit  was  liable  to  be  dismissed 
as  vaxacious.  Sec  Specific  Relief  Act  1  of 
1NS7  S  i'  VIJIA  S.\MY'  TEVAR  v.  SA^'T 
VERM. A  TEVAR.  M-  L-  J- 1903  P.  469  =28 
M  560- 

Abusive  Langruage. 

1.  The  mere  use  of  abusive  and  in- 
sulting language  not  amounting  to  de!ami- 
tioa  and  without  proof  of  any  sp?cial 
damage,  is  not  actionable,  altUougii  ilj  may, 
under  certain  circumstances,  form  a  ground 
for  criminal  prosecution.  In  this  oaso  the 
plaintiff  wis  called  "soaofm^an  parents," 
"  ion  of  a  dig,"  and  "son  of  a  pig:" 
Hold  these  words  seem  to  bj  of  mare 
vulgar  abuse  and  insult,  and  no  spjcial  dam- 
aie  t .  the  plaintiff  has  been  proved.  It  has 
not  baea  pro vad  that   tha  pUiutifi's  raputa- 
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Abusive  Language  (Continued). 
tiuu  has  been  in  any  wa}'  allootad  by  thera, 
aud  therefore  no  suit  for  damages  was 
maintainable  under  these  circumstances 
26  C.  G53  followed.  15  Bengal  L.  B.  161 
referred    to.    jM.\UNG   KYAN  v.  THA    DUN 

U.-4  L-  B.  R.  1907  P  50- 

2.     Abusive  Language — Defamation  Tort. 

Defamation,  as  distinguished  from  mere 
vulgar  abuse,  is  actionable  without  proof  of 
special  damage.  lu  this  case  the  plaintiff 
was  accused  in  the  hearing  of  other  persons 
of  stealing  palm  loaves  and  firewood.  The 
defendant  failed  to  prove  the  allegation  as 
true.  The  ruling  S  JI.  175,  which  laid  down 
that  defamation  which  caused  eubstantial 
pain  and  annoyance  to  the  person  defa.med 
without  proof  of  money  damage  was  action- 
able, was  followed  (12  C.  424  referred  to,  26  G. 
65.J  discussed  and  28  C.  452  dissented  from) 
WA  PAN  YE  V.  IIAUNG  PAN  AUNG.— TJ.  B- 
R-  1905  P  1-  (Tort  Defamation)  See  forts, 
hibci,  islander. 

Abutting  oradjomingapublic  Road 

Sec  N.  \V.  H.  and  Oudk  Maniciiial  Act  of 
1900  §§  S7,  16S  and  132.     KING  ElIPEROR  v. 

MUKANDLAL  A-  W-  N-  901  P-  203- 
Ab  W  x\a— (Cesses) 

1.  All  conditions  to  pay  Abiodb  Mahtub 
and  other  like  impositions  are  void — See 
ncngal  Tenancy  Act  8  of  1885  §  71,-6  G.  W. 
N.  360. 

2.  Certain  collection  charges  blended 
with  rent  were  held  not  to  be  abivdb  but  rent. 
Sec  B.  T.  A.  8  of  1885.  §  74.  8  0.  W.  N.  539=31 
J.  S34. 

3.  Conditions  to  pay  the  price  of  three 
cocoanuts  aud  render  one  day's  service 
be:^ide3  rent  fall  under  ahwab  and  are  void 
—  See  B.  T.  A.  §  7i~10  C.  W.  N.  527. 

4.  Condition  to  pay  Rs.  3/  instead  of 
delivery  of  2  goats  is  void. — See  B.  T.  A. 
I  74-12  C.  W.  N.    175. 

5.  Where  rent  is  fixed  in  sikka  rupees 
aod  truita  is  claimed  to  make  the  demand 
equal  to  current  coin  the  demand  is  not 
illegal.— See  B.  T.  A.  8  of  ISSo  §  74  fi  C.  L. 
C.   637. 

6.  Do.  6C.L.J.  667. 

1.  Puja  expenses  realised  from  a  tenant 
in  excess  of  rent  is  abwab.  B.  T.  A.  §  7i- 
3  C.  L.  J.   391. 

8.  Boad  cess  is  not  cCbwdb — See  Act 
S  of  1860—3  C.    L.  J.  337. 

9.  Valuation  of  property  award— Sec 
B.  T.  A.  1885   §    74—7  C.  W.  N.    439. 

Acceleration  of  Estate. 

A  widow  can,  during  her  lifetime,  con- 
vey the  estate  absolutely  to  next  reversioner, 


Acceleration  of  Estate    (Continiied) 

and   thus   accelerate   such   reversioner's   suc- 
cession.- fScc  Hindu.  Widow)   7  B-  L-  R-  622- 

Acceptance  of  goods  by  buyers. 

See  Contract  Act  §  107—7  C.  W.  A'.  503-30 
C.  649. 

Meaning  of  acceptance— Sec  Stamp  Act 
§    62-4  O.   C.    168. 

Of  rent  by  landlord  (vide  Landlord  v. 
Tenant)  15  C.  P.  L.   B.   99 

Accession. 

1.  See  accritions,  alluvion  and  diluvion. 

2.  To  mortgage  property  accrue  for  the 
benefit  of  the  mortgagee  — Sec  Mortgage  Ac 
cession   A.  W.  N.   1902   p.  176. 

3.  To  mortgage  property — See  Mortgage 
Accession  29  G.  803— See  T.  P.  A.  §  63—14  C. 
P.  L.  B.   169. 

Accident. 

Loss  of  goods  bv — See  Railway  Act  9 
of  1890  §  47  (23  A  367)  ;  §  72  (27  B.  126) 
and    (27  B.  597)  etc. 

Accounts. 

(a)  Acknowledgement  of — See  Acknoiu- 
ledgement. 

(b)  Account  Books — Admissibility  op, 
IN  EVIDENCE — See  Evidence  Act  §  34, 

1.  Bokar  and  Mashakbari  books  re- 
gularly  kept   in  ordinary   course  of  business 

are  admissible  in  evidence  under  §  34 
Evidence  Act,  though  the  Ehata  books  had 
been  destroyed  by  the  defendant  and  were 
not  forthcoming.  (Sec  Evidence  Act  §  34) 
9  C.  TV.  N.  1905  P.  421=32  C  582 

2.  Do.  Admissibility  of.— 3  B.  L.  B. 
213=25    B.  616  (See   §   34  Evidence    Act). 

3.  Copies  of  account  books  furnished 
under  5  141  (a)  C.  P.  C.  (1882)  do  not  fall 
under  Article  24  Stamp  Act  (1899)  and  require 
no  stamp— See  Stamp  Act  Art  24  4  B.  L.  B, 
223  =  26  B.    22. 

4.  Corroborative  Evidence  in  support  of 
account  books  is  necessary. — See  §  34  Evid- 
ence    Act— 6   B.  L.   B.  50=28  B.   294. 

5.  Do.  Do.  See  Evidence  Act  §  34-4  B, 
L.  B.  378=6  C.  W.  N.  401=29  I  A.  43= 
29  C.  334. 

6.  Do. — Do — See  Evidence  Act  §  34-3 
B.    L.    B-    213=2   B   216. 

7.  Corroboration  is  necessary  under  § 
34  Evidence  Act,  but  where  accounts  are 
relevant  also  under  §  32  (2)  they  are  suffi- 
cient evidence  and  require  no  corrobora- 
tion.— See  §  32  (2)  and  34  Evidence  Act 
6  B.   L:   B.     50=28  294. 

(C)  Adjustment  of  accocmt  ih  execu- 
tion—C.  P.  C.  §  501. 

1.  Where  a  decree  did  not  expressly 
direct  an  adjustment  of  accounts  in  the  terms 
of  §  501  C.  P    C.(1882);    Held  such  adjustment 
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Accounts  {Continued). 
could  1)0  ordcrod  in  execution  by  the  oxecu- 
tiou  court  if  it  could  be  shown  from  the 
nature  of  the  decree  that  it  could  and  should 
have  contained  such  an  order  and  was  imper- 
fect without  it.— Sec  C.  P.  C.  §  50i— RADHiiY 
SINGH  V.  MAGNI  RAM.  6.  C  W-  N-  1902 
P-  710- 

2.  Adjustment  of  partnership — Settled 
accounts— Error — Beopcning— General  words  of 
release. 

Where  partners  strictly  adjusted  tlieir 
partnership  accounts  and  one  of  them  as- 
signed and  released  his  share  in  the  firm  for 
a  particular  sum  iu  favour  of  the  other,  but 
by  mistake  sonic  Government  Promissory 
Notes  for  Rs  7,000  were  omitted  from  the  ac- 
counts and  he,  on  the  discovery  of  the  mis- 
take, sued  the  other  partner  for  a  share  of  the 
notes:  Held  either  the  whole  account  may 
be  reopened  or  leave  may  he  given  to  the 
plaintiff  to  surcliarge  and  falsify.  The  latter 
course  seemed  more  probable  on  the  facts  of  the 
case.  5  M.  I.  A.  372,  9  Bean  503  and  9  Ch.  D. 
517  referred  to. 

General  words  of  a  release  in  a  deed  can 
only  pass  what  the  parties  had  iu  contempla- 
tion and  not  something  with  which  they  had 
no  intention  of  dealing.  4  H.  L.  610  and  14 
Ch.  D.  820  followed.  BANEY  MADHUB 
MULLIK  II.   SUBAL   CHANDAR   LAW.    U 

C-  W.  N-  776- 

(d)  Admissibility  op  accounts  in  evidence. 
— See  Evidence  .ict  Scctioi  31. 

(e)  Assignment  of    debt  to  oeeditobs — 

PUTY    OF  CBEUXTORS    TO  RECOVER    DEBTS. 

When  a  creditor  accepts  from  his  debtor 
assignment  of  a  debt  due  to  the  latter  by  an- 
other person  and  the  creditor  makes  no  at- 
tempt to  recover  the  same  he  may  be  debited 
with  the  amount  of  debt,  when  account  is 
settled  between  him  and  the  debtor.  Mt. 
SHAM  KUMARI  v.  raja  RAMESHWER 
BINGH  BAHADUR.  8  C- W-  N- 1904  P- 
86  p.  C. 

(f)  Accounts  between  BiNKEiis  and  cus- 
tomers— Mortgage  held  by  banker — Inter- 
est.—See  Banker,  THAKURJWALA  SINGH 

V.  luchhman  DAS.   9  C-  W-  N-  745  P-  C- 

(g)  Commission  for  taking  accounts — 
C.  P.  C.  Sections  394  and  395  R.  M.  S. 
CHETTI  V.  MOHOMED  ESSA  SAHAB.     fi  C. 

W-  N-  692 
(h)    Accounts  between  co-shaeees  ob  co- 

OWNEBS   CO-TENAKCT. 

A  co-owner  quarrying  a  bill  to  the  extent 
of  his  share  is  not  liable  to  account  to  his 
other  co-sharers.  See  Co-tenancy  Accounts. 
MAHESH    NARAIN  v.  NAWABAT  PATTAK. 

1C;L.  J  437=32  0  887 

(i)  Accounts  between  creditors  and  deb- 
tors—See  Accounts  Assignment.     32  C.  27  P.  C. 

(j)  Decree — Priliminary  decree  under 
§  215  (a)  C.  P.  C.  for  taking  accounts.  High 
Court's  power  in  appeal  of  staying  under 
Eection  545  further  proceedings  under  section 
645  C,  P.  C.  Sec  §  21S  {a)  C.  P.  C.  BALKISHAN 


Accounts     [Continued). 

sahu  u.  KHUGNO.   8  C- W- N-  672=310. 
722 

3.  Decree  directing  a   Company  to  furnish 
accounts — Transfer  of  business. 

Where  a  decree  directs  a  Company  to  fur- 
nish accounts,  but  in  the  meantime  the  busi- 
ness of  that  Company  is  transferred  to  a 
Limited  Company,  the  accounts  directed  by 
the  decree  would  not  extend  beyond,  or 
include  contribution  accrued  later  than  that 
date;  for  the  limited  company  to  whom 
transfer  is  made  is  a  distinct  legal  person. 
Sec  Contract  .Act  Srdion  27  S.  B.  ERASER 
&  Co.  V.  THE  BOMBAY  ICE  M.ANUFAG- 
TURING   Co.    LIMITED.     7,  fi.  L-  R.   1905 

P  107=29.  B.  197 

4,  Decree — No  specific   direction  as  to  ac- 
counts —Practice. 

Where  a  decree  does  not  contain  direc- 
tion as  to  accounts,  but  it  contemplates  an 
account,  and  the  direction  ought  to  have 
been  incorporated  in  the  decree  when  pas- 
sed, the  Court  can,  at  any  stage  of  the  pro- 
ceedings, direct  necessary  enquiries  to  be  mado 
or  accounts  to  be  taken.  SIR  JEH.^Ni'rlR 
C()W.\SJI  JEH.\NGIR  V.  THE  HOPE 
MILLS  LIMITED,  g.  B.  L.  R- 1380. 

5.  Decree  iu  favour  of  defendant — In  suit 
for  accounts  whore  the  Lower  Court  passed  a 
decree  in  favour  of  defendants  and  tha 
plaintiffs  appealed  alleging  that  the  Lower 
Court  was  wrong  in  awardi".g  a  sum  to  tha 
defendants  as  it  they  were  pir.intiffs,  although 
as  defendants  they  had  claimed  no  sot  oH,  and 
had  paid  no  Court-fee  Stamp  :  Held,  over- 
ruling the  contention,  that  iu  a  partnership 
or  partition  suit,  each  party,  however  arrayed 
formally,  becomes  in  turn  either  plaintiff 
or  dofendauu  and  that  even  supposing 
that  there  was  some  irregularity,  it  did 
not  affect  tne  merits  and  was  cured  by 
§.  578.  C.  P.  C.  NANCHAND  AMAR  CHAND 
V.  MUiSS.\  HUSEIN.  6  B-  L-  R-  1904-  P- 
692. 

6.  Form  of  decree— Principal  and  agent 
C.  P.  C.   §.  315  (a) 

Whera  the  plaintiS  proves  that  de- 
fendant is  his  agent  the  Court  ought  to 
fix  a  date  for  the  daftndants  to  furnish 
accounts,  and  it  is  icr  the  defendant  to 
prove  the  amount  ri  his  receipts  and 
disbursements.  See  §.  '.25  (a)  C.  P.  C.  as  to 
form   of    dicree.    RAJHU     NATH    v.     GUN- 

P.\TJI.   A  W-  N- 1905-  p.  3=27-  A-  374- 

(it)    En-Ries  in  Acccunt  Books— See  Aa- 
counts— Account  Books  Supra  (b). 

(1)    Expenses — partnership  and  private  ac- 
counts confused. 

Where  a  partner  mixed  up  his  private 
accounts  with  those  of  tha  partnership, 
although  he  honestly  incurred  expenses 
for  the  partnership,  and  the  Court  could  not 
possibly   oonjeoture    what  tbe    separata  ex- 
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Accounts     (Continued). 

penses  were  :  Held  he  could  not  be  allowed 
the  expenses.  MAUNG  THA  HUIN  v.  MA- 
THF.INMAYAH.     5  C- W- N- 114  =  280  53- 

(m^      GUABDIAN     AND      WARD  — GuARDIAn'S 

LIABILITY  TO  RENDER  ACCOUNTS  — Sce  Guardian 
and  Wards  Act  8  of  1890  §  34  NABU  BE- 
BABl  V.  SHEIK  MAHOMED  5  C.  W.  N. 
207. 

(n)  Hathchita — Entries  in-Sign<tore 
ON  -Sufficiency  thereof-Custom— Intention 
OF  parties— See  Acknowledgement  Limitation 
Act  %  19-SADASOOK  AGARWALLAH  v.  BAI- 
KUhTHA  NATH  B AS  UNA  9  C-  W-  N-  83= 

81  C  1043 

(0)  Interest  account  op— Interest  also 

IS  BARRED  WHERE  THE  PRINCIPAL  IS  BARBF.D.  SfC 

Interest  071  timebarred  debts.     DHONDI  RAM 

V.  TAB  A  t>A  VADAI 5  B  L  E- 198  =  27  B  330- 

(p)     Interest  calculation  op  the   date 

ON  WHICH  MONEY  WAS  LENT  AND  THE  DATE  ON 
WHICH  IT  WAS  REPAID,  SHOULD  BOTH  BE  EXCLUD- 
ED      IN      CALCULATING      INTEREST.  EAGHAB 

TRUSTI  V.  BHOBNI  SAHOO.  8  C-  W.  N- 
216-     See   Interest. 

(Cl)  Jurisdiction — Accounts — Suit  for— 
Valuation  Court-fees. 

(1)  111  a  suit  for  an  account  the  valuation 
fir.st  fixed  in  the  plaint  is  final  for  purposes 
of  jurisdiction  and  stamp  duty  on  the  plaint, 
liut  doe.s  not  preclude  the  plaintiff  from 
getting  a  decree  for  such  higher  amount  as 
the  accounts  may  show  he  is  entitled  to.  He 
must,  however,  pay  extra  stamp  duty  in 
e>:ocution  on  such  higher  amount. 

Where  in  a  suit  for  accounts  the  Court 
required  the  plaintiff  to  pay  additional  Court- 
fees  on  the  higher  amount  which  might  be 
due  to  him  over  and  above  the  amount 
claimed  on  the  plaint  and  the  plaintiff  offered 
to  relinquish  his  claim  for  the  excess  amount, 
but  did  not  pay  the  extra  Court-fees,  and 
the  Court  dismissed  the  suit: 

Held,  that  the  order  of  the  Court  was 
erroneous,  and  the  relinquishment  made  by 
the  plaintif!  would  not  bind  him.  SEL- 
LAMUTHU   SEBVAGAR   v.     BAMASWAMI 

PILLAI.    12  M-  L.  J.  1902-  P-  66- 

(2)  Jurisdiction — Suit  for  accounts  of  an 
estate. 

Held  that  a  suit  for  profits  of  an  estate 
against  a  co-sharer  is  a  suit  for  accounts 
anJ  is  not,  as  such,  cognizable  by  a  court 
of  suiall  causes.^See  Provincial  Small  Cause 
Courts  Act  9  of  1887  Art.  31.  GOBIND  V. 
INIATHURA   5   0.  C.  ISO. 

(V)    Liability  to  render  accounts. 

(l)       AdMISISTRATOB's  liability  TO  RENDER 

accounts.  Sec  Limitation  Act  Arts.  120,  .'i9  and 
60.  KRISTOKAMINI  DASSI  v.  ADMINIS- 
TRATOn   GENERAL  OF  BENGAL  7  C- W- 

N  1903  P  476. 

2.  Administrator  failing  to  file  accounts 
—  ground  for  revoking  probate— See  Probate 
and  Administratiou  Act  ^  50  i  B.  L.  B.  637= 
26   B.    792. 


Accounts     (Continued). 

3.  Administrator  filing  inventory  power 
of  Court  Accounts. — See  Probate  and  Letters 
of  Administration  .Act  5  of  1881  §  .30  and  98 
MAHARANI  SARAT  SUNDRI  BARMANI  v. 
UMA  PROS  AD  ROY  CHOWDHERY  8  G. 
W.    N.    (1904)   P  .578  =  31    C.  628. 

(ii)  Agent's  liability  to  render  accounts. 
—See  Civil  Procedure  Code  §  215  A.  RAJHU- 
NATHv.  GANPATJI    1  A-  L-  J.  722- A-  W- 

N  1905  p.  3  =  27  A- 874. 

(iii)  Executoi's  Liahilitij  to  render  Accounts. 
An  executor  whose  right  to  come  in  and 
apply  for  probate  is  reserved,  is  entitled  to 
call  upon  the  executor  who  has  obtained  the 
probate  to  furnish  accounts  as  required  by 
Law.     JEHANGIR  RHSTUMJI  v.    BAI   KU- 

KIBA.    5  B.  L.  R.  131=27  B-    281- 

(iv)  Liability  of  a  firm  acting  as  Ma- 
naging  Agents  of  a  Company. 

Where  the  defendant  was  sued  as  the 
surviving  partner  of  a  firm,  who  were  Man- 
aging Agents  of  the  plaintiffs,  a  registered 
Company,  for  accounts:  Held  that  the  re- 
lationship between  the  parties  was  of  a  fi- 
duciary nature  and  the  defendant  was  liable 
to  render  accounts,  and  that  it  was  no 
answer  to  the  suit  that  the  defendant  had 
made  over  the  account  books  to  the  plain- 
tiffs 14  C.  147  P.  G.  and  7  C.  627  followed. 
ANDERSON     v.  DELHI     COTTON     MILLS 

COMPANY  LD.    155  p.  L.  E-  1903=69  P. 
K-  1903. 

(v)  Liability  of  a  Karta  of  joint  Hindu 
family    to  render   accounts   of  joint    property. 

When  in  a  suit  for  partition  among  the 
members  of  a  joint  Hindu  family,  the  de- 
fendant, who  was  manager  of  the  family, 
admitted  the  existence  of  family  jewels  as 
joint  family  property,  and  could  not  charge 
the  plaintiff  with  possession  of  them.  Held 
that  the  defendant  as  manager  of  the  family 
was  primarily  responsible,  and  was  bound 
to  account  for  them.  RAJA  BOMJIADEVA- 
BA  VENKATA  NARASIMHA  NAIDU  v. 
RAJA  BOMMADEVARA  BHASHYA  KARLU 

NAIDU,  6-  C  W  N.  1902  p.  641  P-  C. 

(vi)  Liability  op  a  mortgage  to  bender 
accounts. — See  Mortgage  Accounts  (See  §  74  T. 
P.  A.)— 4  B.  L.  B.  42=26  B.  363. 

(S)  Limitation — in  suits  for  account. — 
See  Limitation  Act  (1877)  Arts.  57,  57  <£  85 
(mutual,  open  d  current  accounts)  85,  S9,  90, 
103,  106  and  120  (see  mode  of  taking  accounts 
V.  (4)  infra-24  A.  527  P.  C. 

(t)  Misconstruction  of  portion  op  docu- 
iiHNi'ABY  evidence — ACCOUNTS. — See  Contract 
Act  §  213  32  C.  719. 

(u)    Mode  of  taking  Accounts. 

(1)  Decree  passed  against  an  estate.  Dif- 
ferent judgment  debtors  paying  off  at  different 
time.  See  Contribution  suit,  mode  of  taking  ac- 
counts 8  C.W.N.  265=31  I.A.  94=31  C  597 
P.G. 

(±)  Duty  of  Court  in  a  mortgage  suit  or 
mode  o£  taking  accounts — See  Mortgage  Ac- 
couiUs  i  B.L.B.  42=26  B.  363. 
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ACCOnntS     iCmiUnued). 

(■S)  Accmnlt.  ordered — dissolution  dccreed- 
modi'  of  lakinij  Accounts — Partnership — Aban- 
donment accounts. 

HcUl,  that  it  must  be  docidod  in  each 
uasu  upon  facta  whetlior  a  partner  has 
aliaiidyiied  the  partnership  or  lost  his 
interest  liy   laches. 

Held,  also,  that  expenses  incurred  by 
a  partner  for  the  partnership  were  rightly 
disallowed  because  ho  had  by  his  own  acts  in 
iiiixing  up  his  private  affairs  with  those  of 
the  partnership  made  it  impossible  evjii  to 
conji  c'ure  what  those  expenses  were.  MOUNG 
TllA  UUYIN  V.  MAH  THEIN  MYAH.  28 
Cal.,  53  P.  C 

(1)  In  a  suit  to  take  accounts,  it  is  irre- 
gular to  take  them  irrosiDectivo  of  he  plja  of 
limitation.  In  Art  HU  (Limitation  Act)  move- 
able property  includes  money.    ASHG.\U.VLI 

V.  KUUUSHEDALI,  3  B LE-  576  =  24A527 

(P.C-).     Hi^''  infra  Nos.  (eH  and  ^J>   infra   li 

V. }'.  L.  n.  01. 

(V)      MoRTCiAGEF.'s  DUTY  TO  RENDHai  ACCOUNT. 

— tiee  Mortgage  Accounts  4  B.  L.  R.  42=26  B 
363. 

iyr)  Mutual,  open  and  curuent  accounts. 
— Sec  Limitation  Act  Arts  57  and  6'5. 

(x)     Omission    to    exhibit  accounts    is    a 

nOOD  GR  )UND  FOR  REVOKING  PROBATE — See  I'rO- 

bate  and  Administration  Act  §  30  B.  G.  TILAK 

V.  SAKWAliBAl.  4  B  L  IL.  637=26  B-  792- 

(y)  Order  for  accounts,  in  a  suit  for  pos- 
session without  any  prayer  of  the  plaintiff  in 
his  plaint  for  acconiits. 

Where  iu  a  suit  for  possos.sion  by  a 
sharer  in  a  deceased  JIaliomedan's  estate 
against  his  widow,  the  plaintiff  asked  the 
Court  to  order  accounts  to  be  taken:  Their 
Lordships  declined  to  do  so,  especially  as  there 
was  no  prayer  in  the  plaint  to  tliat  effect. 
HUMERA  BIBI  v.  ZUBEDA  BIBI  2  ALJ- 
485- 

(z)    Plea  as  to  the  taking  op  accounts 

RAISED  for  THE  FIllST  TIME  IN  HiGH  CoURT  IS 
NOT    MAINTAINABLK.      2  A-  L.  J.  485    • 

(Zl)      PaRTNF.H's     right     to  SETTLEMENT    OF 

ACCOUNTS.  See  Settled  Accounts  infra  No.  23  (3) 
(a)  l:l  M.  L.  J.  i;i03  P.  4U. 


(Z2)     Principal  and  agent. 

1  Burden  of  proving  the  correctness 
of  accounts  lies  on  the  agent  and  he  is  bound 
to  render  accounts.  Sec  Contract  Act  §  213-1 
A.  ±^.  J.  722=27  A  374  and  32  G  719  =  1  C. 
L.  J.  232. 

2  The  profits  made  by  an  agent  enure 
to  the  bouefit  of  the  Principal.  See  Contract 
Act.  §  21G-4  B.  L.  R.  409=26  B.  659  (see  also 
§  217,  218,  and  219  Contract  Act). 

3  Whether  agent's  signature  on  set- 
tled accounts  is  on  behalf  of  his  principal- 
See  Settled     Accounts  {s3  (2)    )  infra  2ii  il  o!i 


Accounts.    (Continved) 
(Z^)    Settlhd  Aocounts 

1  Necessity  of  signature  on. — 

It  is  not  necessary,  in  ordor  to  be  a 
settled  account,  that  it  should  be  signed  by 
the  other  party  to  be  bound  thereby.  Tt 
is  enough  if  it  has  been  submitted  to  the 
other  party  sought  to  be  made  liable  on  it, 
and  he  has  by  words  aud  conduct  acquiesced 
iu  its  correctness.  HVI  ABDUL  v.  HAJI 
BIBI  7  B.  L.  R- 151- 

2  Agen.'s  Signature  whether  on  behaJf 
of  principal  or  himself. 

The  question  whether  an  agent  endors;p 
a  negotiable  iustrumout  for  himself  or  on 
behalf  of  bis  priucipil  is  one  of  fact  to  be 
decided  with  reference  to  the  eviJauce  in  the 
case.  The  reception  of  parol  evidence  in  re- 
gard to  .such  a  matter  is  subject  to  muoh  th'3 
same  rule.^  as  govern  written  contracts 
generally.  MaTHAR  SAHII'.  MARAIKAK 
V.    KAUIR   SAHIB    MAR.\.1KAU.     M-    L-  J- 

1905  p.  384=28  M-  544- 

3  Accounts  settled  by  a  ^yartner—bind 
the  partnership. 

Under  §  251  Contract  Act  a  partner 
is  bound  by  the  act  of  another  partner  iu 
settling  the  accounts  between  the  partner- 
ship aud  a  stranger.     MAUJU  NATH  KAMTl 

V.    PEVAMMA.    12  M.  L.  J-  1902  P-  444 

4.     Reopening  settled  accounts — Surcharjr. 

The  plaintiff  who  seeks  to  open  a  sottled 
account  must  specify  in  his  plaint  the  grounds 
oa  which  he  claims  permission  to  surcharga 
or  falsify,  otherwise  he  will  not  be  allowed  to 
prove   errors   at   the    hearing. 

In  this  case  the  plaiutifi  sued  his  agent 
to  render  accounts.  The  defendant  pleaded 
tlia't  the  accounts  had  been  settled  and  the 
plaiutifi  on  a  certain  date  acknowledged  be- 
ing indebted  to  the  dlifeudaut  to  the  cxtens 
of  a  certain  sum  and  that  now  nothing  was 
due  by  one  party  to  the  other.  The  plain- 
tiff denied  the  alleged  settlement  of  accouuts. 
The  first  court,  instead  of  framing  a  pre- 
liminary issue  as  to  the  date  from  which 
accounts  were  to  be  rendered,  proceeded  to 
enquire  into  the  merits  of  the  claim  holding 
that,  athjugh  the  acknowledgement  wasprov- 
od  to  have  been  signed  by  the  plaintiU.  yet 
he  was  entitled  to  go  behind  the  ficknow- 
Icdgoment  and  to  show  that  the  settled  ac- 
count was  incorrect.  The  Appellate  Court; 
modified  the  order  and  directed  that  the 
onquiry  should  be  confined  to  the  account 
subsequent  to  the  acknowledgement,  as  the 
pl.u.itiff,  having  refrained  from  raising  any 
pica,,  of  fraud  or  mistake  was  debarred  ^om 
Ling  behind  the  settled  accounts:  Held 
fconfirmiug  the  Lower  -^PP^l^'te  Coiut  s  judge- 
mont)  and°  follo^viug  30  L.  J.  Ch.  ^92  'hat  ^ 
partv  who  seeks  to  open  ^-i. '^'^f  !^f  "'"f 
point  out  specific  errors  in  his  plaint  other- 
wise he  will  not  be  permitted  to  prove  them 
at  the  hearing.    The    Court's    procedure  in 
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Accounts  (Continned). 
Micb  cases  ought  to  be  as  is  well  described 
ill  7  C.  654.  The  Court  ought  to  decide 
whether  the  defendant  is  liable  to  render 
accounts  and  if  so  for  what  period  the 
account  is  to  be  rendei'ed.  When  these  points 
are  decided  the  Court  should  order  the 
defendant  to  file  accounts  in  Court,  within 
a  fixed  time.  If  the  defendant  omits  or 
refuses  to  obey  the  order  it  may  be  enfor- 
ced under  §  260  C.  W.  P.  C.  tf  at  files 
the  accounts  then  the  plaintiff  should  be 
allowed  a  reasonable  time  for  filing  objections 
to  its  correctness.  If  the  disputed  items 
are  few  the  Court  may  dispose  of  them. 
If  they  are  numerous  and  the  enquiry  is 
complicated  the  Court  should  take  action 
under  §  394  and  395  C.  P.  C.  After  the 
proper  taking  of  the  accounts  the  decree 
should  be  passed  for  the  sum  found  due. 
:maulvi  NIZAMUDDIN  SOWDAGAR  v. 
SKTH  KASTUR  CHAND  15.  Q.  p.  L-  R. 
61- 

(5)    Suit   to  falsify  settled    account. 

Specific  averment  of  errors  is  necessary 
in  changing  suit  of  accounts  into  suit  to 
falsify  settled  accounts.  Procedure  in  ac- 
count suits.  Relation  between  co-mortgagors, 
one  of  whom  is  a  pleader.  See  Pleader  and 
Chrnt.     MOHESH     CHANDER       BASU      v. 

C'^W^N.^'S""^^'    ^   ^  ^    ^    ^^°=^^ 

(Z^)    Account  stated 

1  An  account  stated  respecting  a 
debt  constitutes  a  new  cause  of  action,  the 
consideration  for  which  is  the  previous  un- 
certain state  of  transaction  and  a  promise 
to  pay  is  implied  by  the  admission  of  th  e 
balance      Sff   C.  P  .C.    §     43.-     HONO   RAJ 

r,  LALJI     6B.L.  R.  454=28  B-  447- 

(J)  Accounts  stated.  Sec  Limitation  Act 
Art  fi4-7  O.  G.  166. 

(3)  Account  stated — Promise  to  pay- 
acknowledgement.  (See  Limitation  Act  Art.  64', 
1  L.  B.  R.  190 

(4)  Whether  account  stated  or  balance 
can  form  the  basis  for  a  suit^cause  of  action. 
—See  accounts— Acknmcledgemcnt  anti. 

(Zf>)     ACCOtlKTS,  SniT  FOR 

(i)  Acknowledgement  or  balance  of  ao- 
counts— basis  of— cause  of  action— See  .4c- 
knenvledgcinent  clause  (d)  infra, 

(ii)  Amendment  of  plaint  in.— See  CPC 
§  03-117  P.  L.  E.  1904. 

(iii)    Conrt-fees  OB.— See  Court-Fees  Act  ^ 

ij  ii  *D  P-  •'■  ^^-  ^  ^-  ^-  -"•  ^^02-  6  C.  W.  N. 
d46,  .58  P.R.  1903  d-  other  cn.?es. 

(iy)  Limitation  in.  See  Limitation  Act 
(187, )  Arts,  o?,  65,  S9,  90. 102,  106  d  IW. 

(v)  Meaning  of— Sec  Provincial  Small 
Cause  Courts  Act  Art  31-15  M.L.J.  143-  A  W 
N.  1904  P.  337,  3H  M.  394  and  other  cases. 

(vi)    Mortgagor    aiid    Mortgagees— Suit   for 
Accounts. 


Accounts,    (Continued). 

1     Mortgages     not      realizing 
debt — Sec  Mortgage  Accounts  33  C  27. 


2  Mortgagee's  rate  of  interest— See 
Mortgage  Aaounts  8C.  W.  N.  609—31  I A  S7  = 
31  C.  333  (P.C.) 

3  Mortgagee  in  posses:  ion  spending 
money  to  defend  his  title.  See  T  P  4  S  rl 
5  B.  L.  R.  916^28 B  ISl. 

i  Morgagee  purchasing  mortgaged 
property  in  execution  of  a  decree.  His  "liabi- 
lity to  account.  See  T.P.A.i  99—  7C  W  N 
533=30  C.  463.  ' 

5  Liability  of  mortgagee  in  possession 
for  mesne  profits  See  T.P.A.  §§  S2  and  841  -3 
B.L.B.  939=28  B313. 

6  Mortgagor  and  mortgagee.  Possession 
with  mortgagee  under  a  consent  decree  mesno 
profits,  suit  for  account.  See  T.P.A  S8  S3  <6 
84.  RAM  SAUJI  PARULEKAR  v.KRISEOS 
SONJI  PARULEKAR  3  B.L.R.  939=36  B  312. 

7  Pre-emptor  a  mortgagee  of  the  pro- 
perty sought  to  bo  pre-empted. 

In  a  suit  for  pre-emption  whan  the 
property  is  previously  mortgaged  with  the 
pre-emptors  and  the  vendee  takes  upon  him- 
self to  pay  the  mortgagees  money  deposited 
with  him,  out  of  the  consideration  for  sale, 
the  Court  is  not  justified  in  going  through 
the  mortgage  accounts  to  find  what  was  due 
to  the  pre-emptors  at  the  date  of  sale 
MUHAMMED  UMAR  v.  KIRPAL  SINGH 
78  PR- 1904- 

8  Suit  by  second  mortgagee  to  enforce 
his  mortgage.  See  Mortgage  Accounts  33  C  27 
(P.C.) 

9  Redemption  Sicit — Accounts. 

Held  by  the  Privy  Council  that  a  mort- 
gagee is  not  liable  for  the  amount  of  the  gross 
rentaUas  shown  in  the  Jamabandi  but  only 
for  such  sums  as  had  been  actually  received 
by  him  or  on  his  behalf  and  such  suras,  if 
any,  as  might  have  been  received  by  him, 
but  for  his  own  neglect  or  fault.  BENARSI 
PERSHAD  V.  RAM  NARAIN.  7  C- W- N. 
514PC.=25A227. 

10  Suit  for  redemption  by  the  first 
mortgage. — See  Mortgage  Redemption  1-5  C,  P. 
L.  R.  26. 

11  Redemption  suit.  See  Mortgage  Ren 
dempiion  5  C.  L.  J.   193    and  other    cases, 

(vii)     Partners'  suit  for  Accounts. 

1  Suit  by  one  partner  against  another 
without  praying  for  dissolution  of  partcer- 
ship.  See  partnership,  suit  for  accounts^l.  A 
L.  J.  04,  38  M.  394  dc. 
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Account  Books. 

See   Areount — Account   Books  anti. 
Accountability.— 

Sco  accounts — Liability  to  render  ac- 
count anti. 

ACCRETIONS 

(a)  To    Ancestral  Proparty. 

(b)  By   Alluvion  and  DuluvioD, 
(C)     To   mortgaged   Property. 

(a.)     To  Ancestral  Property. 

Lauds  and  houses  which  accrue  to  a 
member  of  the  proprietary  body  by  reason 
of  his  membership  of  that  body  are  re- 
garded as  ancestral  property  and  not  as  a 
self-acquisition    P.  R.  10   of    1S93   followed. 

Where  the  nucleus  of  the  lauded  pro- 
perty had  descended  from  an  ancestor  com- 
mon to  the  parties,  accretions  to  such  a 
nucleus    assume    such  a  character. 

But  property  purchased  by  the  common 
ancestor  of  the  parties  and  afterwards  coufis- 
Cftted  by  Government  and  subsequently  releas- 
ed in  favour  of  one  of  his  descendants  was 
held  to  be  acquired  by  the  person  in  whose  fa- 
vour it  was  released  as  it  did  not  appear  that 
the  release  was  made  to  him  as  the  descen- 
dant of  the  original  owner  but  on  account  of 
his  own  capability.  Under  the  customary  law 
property  acquired  by  the  income  of  ancestral 
property  is  not  regarded  as  ancestral  proper- 
ty P.  L.  R.  8  of  1901,  4  P.  R.  1900  =  P.  L.  R. 
1900  P.  1.52  &  P.  R.  12  of  1901  followed.  HAI- 
DAR   KHAN   v.  JAHAN   KHAN  65  P.  L.  R. 

1902=50  P  R  1902 

(h)    By  Alluvion  and  Diluvian, 

1  Auction  purchaser  in  revenue  sale  for 
arrears  of  revenue  has  right  to  accretion — See 
Bengal   Regulation    11  of    1826-%   Q.   yj.   If. 

676. 

2  Custom — Land  of  adna  milik  reap- 
pearing after  siitmer^er— haq  juri. 

Where  the  land  of  an  Adnd,  Mdlik  re- 
appeared after  sub-merger  and  the  Ala  Mdlik 
claimed  the  land  or  at  least  haq-i-juri, 
which  was  entered  in  the  Wajib-ul-arz  Us-1 
to  Ss-2per  bigah;  their  claim  to  haq-i-juri 
was  allowed  at  ^Js-l  per  bigah  and  the  land 
was  decreed  to  the  adjiil  mdliks  (Muradpur 
village  in  the  Muzaffargarh  District)   83  p.R. 

3  Action  of  river  tidal  or  non-tidal — 
Bee  Bengal  Regulation  11  of  1825  &  Act  18  of 
1876-2  A.  L.  J.  623^7  B.  L.  R.  87=2  C.  L.  j. 
185=9  C.  W.  N.  889=8  0.  C.  293=15  M.  L.  J. 
849=27  A.  655  (P.  C.) 

i  Gradual  formation — alluvion  and  di- 
luvion — See  Bengal  Regulation  11  of  1825 
a   Act   18   of   1876   14   C.  P.  L.  R.    97. 

5    Do-l   M.  L.  J.   101. 


Accretion     (Continued). 

6  Do— A.  W.  N.  1905  P.   271  =  2  A.  1   J. 

821  =  28  A.  256. 

7  Do — Reformation  of  diluviated  land 
—1  M.  L.  T.  175  =  3  C.  L.  J.  560  (P.  C). 

8  Do— Right  of  Boyat  having  no  pre- 
existing right  to  land  to  later  accretions 
to  such  land— See  Act  8  of  1885  {Bengal 
Tenancy  Act  and  Bengal  Regulation  11  of 
1825—33  C.  444). 

(O)    To  MORTGAGED  PROPEBTY    See  Accession 
Nos.  (2)  and  (3)  supra. 

Accrual  of  right  to  sue.— 

Meaning  of — Sec  Calcutta  Municipal  Act 
3  of  l.'j99  {Bengal  Ads)  §,  634  (2).~THE 
CORPORATION  OF  CALCUTTA  v.  SHYAMA 
CHARANPAL   9  C.  W.  N.  217=32  C.  277 

ACKNOl^LEDGEItlENT. 

(a)     What  amounts  to  an  acknowledgement  of 
debt. 

1.  Where  at  the  bottom  of  a  Hathir.hit- 
ta  account  the  defendant  wrote  Likh- 
tain  khude,  i.e.,  written  by  self:  Held  it 
amounted  to  an  acknowledgement  to  operate 
as  such  within  the  meaning  of  §  19  Limi- 
tation Act.— See  L.  .4.  §  2.9— SADASOOK- 
AGARWALA    V.     BAKUNTHA    NATH    BA- 

SUNIA  9  C-  W  N,  83=31  C  1043 

2.  Do.,  See  Limitation  Act  §  19—9  B.  L. 
R.  715 

3.  Do,  See  L.  A.  ^  19  and  179— 6  C.L.J. 
141. 

4.  Do.  Sec  L.  A.  §  192—2  B.  L.  R.  lOSS 
=  25  B.  330. 

5.  Judgement  debtor's  application  in 
writing  for  extension  of  time  is  an  acknow- 
ledgement and  saves  limitation— See  L.  A.  §  19 
12  M.  L.  J.  351. 

6.  Defendant's  written  statement  in  a 
previous  suit  dismissed  for  misjoinder  of 
causes  of  action  was  treated  as  "an  acknow- 
ledgement. See  L.  A.  §  19—24  M.  361. 

7.  Defendant's  acknowledgement  of  lia- 
bility in  a  letter  written  by  him  to  his  own 
agent  and  given  to  the  plaintiff  to  be  des- 
patched to  that  agent  is  an  acknowledgement 
under  §  19  L.  A.  and  saves  time — 4    B.  L.  R- 

447=26  B  562. 

(b)    What  does  not  amount  to  an  acknow- 
ledgement 

When  J,  a  contractor,  sent  a  letter  and 
his  bill  to  one  R  for  whom  he  had  done  a 
buiUlint;  job  and  R  replied  "Received  a  letter 
and  bill  Irom  J  for  the  building  works  done 
by  him.  The  bill  glanced  over  seems  to  be 
inccrrect.      I   will  first  have  the  work  and 
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AcKuOWledsement  (Continued). 
e^tiiiiites  examiuocl  anl  after  deducting 
wh;a  is  to  be  deducted  I  will  see  what  ia  to 
l.e  paid."  Held  this  writing  did  not  amount 
to  an  acknowledgement  under  Jj  19  L.  A. — 
.TOGF.SHWAR    ROY    v.  RAJ  NARAIN  MIT- 

TRA.    8  C  W- N- 1904  p.  168- 

(c)     By  Agent. — 

An  agency  (such  as  is  contemplated  by 
5  ]',•  [j.A.)  can  not  be  inferred  from  the  mere 
fact  that  the  acknowledger  is  a  joint  con- 
tractor or  a  co-mortgagor.  The  deposition 
in  Court  as  to  mortgage  by  one  of  several 
co-mortgagors  co-defendants  liinds  him 
alone  as  an  acknowledgement  under  §  19  L.A. 

It  may  he  shown  by  evidence  that  the 
managing  member  of  a  j^int  Hindu  family 
was  duly  authorised  to  make  the  acknovf- 
led^ement  on  behalf  of  all  the  members  to 
bind  them  by  the  acknowledgement  made  by 
him.  NARAYANA  AYYAR,  v.  VENKBTA 
RAJIANA   AYYAR    25    M-220(F.  B) 

.4  co-mortgagee  is  not  an  agent  of  other 
co-mortgagees. 

Where  a  mortgage  is  joint  in  favour  of 
two  moitgagees  an  acknowledgement  by  one 
of  them  can  not  ensure  to  the  bouefit  of  the 
mortgagor  as  against  the  other  and  cannot 
save  time.  18  A.  4.58  followed.  HANUMAN 
PRASAD  V.  RAGHUNADHA  SINGH.  1 
A  L  J.  355-    (See  L  A.  S.  19) 

{(l)  Acknowledgement — cause  of  action, 
inhcther  an  acknowledgement  can  constitute  a 
cause  of  action  whereon  to  base  ojic's  suit. 

1  Acknoivledgement — causa  of  action- 
mistake  in  framing  plaint. 

When  facts  on  which  a  claim  is  based  are 
clear  the  court  should  not  dismis.s  a  suit 
merely  for  the  cause  of  action  being  wrongly 
stated. 

The  plaint  set  out  that  there  were  money 
dealiugs  between  parties  and  their  ancestors 
for  many  years  and  that  in  sambat  1951 
the  accounts  were  made  up  and  a  debit 
of  -Rsl942  was  acknowledged,  and  that  after- 
wards the  defendant's  estate  fell  under  the 
management  of  the  Court  of  Wards  and  that 
in  1897  that  Court  acknowledged  a  debit  of 
-Rs-1412to  save  limitation.  This  last  acknow- 
ledgement was  assigned  as  the  cause  of  action 
and  the  total  amount  claimed  was  Bs-2229-7. 
N'o  documents  were  filed  with  the  plaint  out 
.^ccount  liooks  from  samt  1942  to  St.  1951  were 
produced  at  the  fust  hearingand  their  extracts 
were  filed.  The  defendant's  objection  that 
tie  suit  was  bad  as  being  based  on  an 
acknowledgement  was  overruled  and  the  case 
decreed  in  toto. 

The  Divi.s-onal  Judge,  on  defendant's  ap- 
peil,  dismissed  the  plaintiff's  suit  as  being 
bised  on  an  acknowledgement  which  did  not 
constitute  a  cause  of  action:  Held  although 
the  plaintiff  should  have  produced  his  ac- 
count books  in  Court,  witli  tho  plaint,  and 
given  their  copies  to  be  filed  with  the  plaint, 
and  he  should  have  referred  to  the  ackuow- 
eldgement  not  as  oonstitu  ing  a  cause  of  action 


AcKnowledsrement  (Continued). 
but  as  extending  limitation,  yet  the  rcai 
cause  of  action  was  perfectly  apparent  and 
the  dismissal  of  a  suit  merely  because  a 
plaint  is  not  artistically  worded  will  never 
find  any  favour  lu  our  Courts  (11  C.P. [j.R.  05 
&  22  B  5] .3  explained  and  distinguis'ied).  In 
the  present  case  even  if  it  be  conceded  tliat 
the  plaintiil  put  forward  the  acknowledgement 
as  furnishing  his  causa  of  action  still  tlio  error 
was  perfectly  immaterial  and  the  debt  itself 
was  not  open  to  objection.  The  judge  should 
have  disregarded  the  avermmt.  as  surplu,sage 
or  should  have  caused  the  plaint  amended 
then  and  there.— DURGASHUNKER  v.  R4M 
PERSHAD  14  CP  L  R.  151- 

2  Suit  on  a  balance  of  accounts. 

The  plaintiff's  claim  comprised  a  balance 
for  Rs.  479-1  struck  in  his  account  books 
Re  1-2  and  Rs  42  subsequently,  lent  to  the 
defendant  and  Rs.  .39  and  Rs.  42  recovered 
from  him.  The  first  court  decreed  the 
claim,  the  Lower  Appellate  Court  holding 
that  no  suit  could  lie  on  the  basis  of  a 
mere  acknowledgement  gave  a  decree  for 
only  two  items  of  Re  1-2  and  Rs.  42  :  Held 
that  the  plaintiff's  suit  was  rightly  framed 
and  he  was  entitled  to  recover  the  whole 
amount  claimed  by  him  (23  A  502  referred 
to).     BHOLA    NATH   v    NET    RAM.     A-  W- 

N-  (1906)  185=3  A  L-  J.  800- 

3  Balance  struck — Cause  of  action — No- 
vation— Limitation. 

The  striking  of  the  balance  in  account 
books  may  according  to  the  particular  facts 
and  the  nature  of  the  entry  amount  to  a 
mere  acknowlodegmeut  of  liability  or  to  a 
new  contract  altogether.  In  the  first  case  it 
is  only  evidence  of  the  original  cause  of  ac- 
tion and  if  duly  complied  with  §  19  Limitation 
Act  extends  the  period  of  limitation,  but 
merely  as  such  does  not  constitute  a  cause 
of  action  whereon  to  sue.  The  suit  must  be 
based  on  the  original  cause  of  action.  In  the 
second  case  it  may  amount  to  a  complete 
novation  of  the  old  contract  for  whicii  it  is 
substituted  and  can  form  the  basis  of  suit. 
Whether  it  falls  under  the  first  or  the 
second  case  depends  entirely  on  the  circum- 
stancos  of  each  case.  Where  the  balance  was 
lekha  Ganpat  da  Sambat  1957  Miti  2:3  Katalc 
Rs-  51/14/-  baq^i  ande  Rs-  .51/14/-  Halhl  Ganpat 
di  mawarikhc  2-3  Katak  19-57  Miibligh  Rs- 
-51/14/-  rubru  Ibrahim  :  Held  it  was  only  an 
aokn'jwledgement  and  not  a  new  contrast  in 
substitution  of  the  original  cause  of  action 
njr  c  )Uld  anv  promise  to  pay  be  roa.sjnably 
implied   in   it.     G.VNP.\T  v.  DAUL.\T  RAM, 

123  P-  L.  a-  1904=63  P-  R.  1904- 

3.  Acknowledgement — Suit  based  on  mere 
acknowledgement — Limitation  Ad  Art.  6i — No- 
vation. 

A  mere  acknowledgement,  or  balance 
struck,  does  not  vimount  to  a  new  contract 
and  can  not  be  sued  upon  nor  is  it  an  account 
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elated,  for  tlio  latLt-r  in  tho  strict  sense  is  j 
whoro  several  cross  claiias  arc  brought  into 
Eccount  on  either  side,  and  are  sot  off  agaiuat 
each  other  and  a  balance  is  struck.  The 
consideration  for  the  paymjnt  of  the  balance 
is  tho  discharge  on  each  side.  Article  Gl 
Limitation  Act  applies  only  to  such  an  ac- 
count staled  and  not  to  a  case  where 
there  were  no  demands  to  be  set  off  against 
each  other,  but  only  debts  on  one  side  of  the 
account  and  piymonts  made  by  tho  debtor 
on  the  other.  liJ  B  5L3,  15  A  1  followed.  2  A 
CU  and  872,  3  A  li8  A.  W.  N.  18S3  P.  47, 
A,  W.  N.  1881  P.  05,  Agra  F.B.  94— C  Mad  H. 
C  B  1"J7  10  C.  284  referred  to — GANGA 
PBRSHAD    V.    n.nl    D.VYAL.— A-    W-    N- 

1901  P  150=  23  A  502 

4.  Acknoioledgem-nl — Construction  of  do- 
cument— Noimt.ion — Contract  Act  §  25  and 
Limitation  Act  §  19 — 

Hold  that  tho  following  document  em- 
bodied a  promise  to  piy  within  the  moaning 
of  §  25  (3)  Contract  Act  and  was  not  a  mere 
acknowledgement  of  a   balance.  ^ 

"Bais  tahrir  anki   mablagta  1,500   rupei 

az  sare   nau  hisab  karki  babat  hisab  bila 

i  )ki  Hafiz  Muhammod  Nairn  ke  sath  mera 
nai  more  zimme  baqi  rahe,  Lihaza  yeh 
chand  kalmat  bataur  aanad  likh  deta  hun 
ki  sanad  rahai  aur  waqt  hiij  t  kam  Ave" 
MAHBUB   JAN  v.  NUKUD-l;IN— 22   P-  L- 

R.  1903=102  PE,:1905- 

5  Acknoivledgemcnt  of  Conditional  lia- 
bility-— 

There  can  not  be  an  acknowledgement  of 
a  conditional  liability  unless  the  condition 
is  fulfilled.  Although  so  far  as  the  specific 
cases  provided  for  in  tho  explanation  to  §  19 
Limitation  Act  are  concerned,  tho  Indian 
Law  is  not  the  same  as  the  English  Law, 
yet  there  can  be  no  doubt  that  here  as  well 
a.s  in  England  an  acknowledgement  of  a 
conditional  liability  would  not  give  a  fresh 
start  so  long  as  the  condition  remains  un- 
fulfilled (1  M.L.T.  190  P.  C.  followed)  R.iJAB 
KWALI  ARUNA  CHliLLA  ROW  v.  SRI 
R.UU     BAUGHIA    APPA    BA.R,— 1  JJ.  J,  J. 

818=16  ML  J  563  =  29  M-  519 

(c)     Acknowledgement — Constrvction  of  a  do- 
cument.— 

1  Novation  of  a  contract — See  Contract 
Act  §  2o  (3)  S  Limitation  Act  §i9— W  P.L.  R. 
1-306. 

2  Held  that  the  following  dooumont 
was  not  a  promissory  note  nor  a  bond,  nor 
an  acknowledgement  o!  a  debt  containing  a 
promise  to  repay  the  debt  or  a  stipulation  to 
pav  interest.  As  it  was  nothing  more  than  a 
mere  memorandum  or  note  drawn  up  between 
the  parties  to  a  transaction  which  had  just 
been  settled  between  them,  it  was  .sufTiciontly 
ttamped  (with  one  anna  stamp),  and  was 
Edmissible  in    evidence: — 

"Lokha  of  Bhawani  Din  (Ac.,)  8th  Feb- 
ruary 1901.  Interest  1  per  cent  pjr   mensem 


Adsnowledgreinent    (Continued). 

payable  Srd  May  1901,  4te-  500/-  borrowed 
from  Udit  Upadhii  for  Sugar  Factory,  signa- 
ture of  Bhawiini  Din,"— UDIT  UPADHIA  v. 
BHAWANI  DIN,— A.  WN-  1904- P- 169  = 
1  A-  L-  J-  433.  =  27  A  84— (Soe  Stamp  Act  11. 
of  ISM  Art  1.) 

3  l''or  other  cases  see  Stamp  Act  2  of  1S93 
Article  1. 

(f) — Deed  or    docchuest  in,  a    matebial 

ALTEE Alios  OF  AK — 

1  Material  alterations  in  a  document 
— Alterations  in   acknowledgement. 

The  material  alteration  of  a  document 
upon  which  a  suit  is  based  by  a  party 
to  it  after  its  execution  without  the  con- 
sent  of    the   other   party    renders  it    void. 

A  written  acknowledgement  of  his  liabili- 
ty by  a  debtor  does  not  become  void  and 
inoperative  because  it  is  materially  altered 
without   his  consent  by  his  creditor.     ATM.i 

BAJi  V.  uiiKD  BAM.  3  Bom.  L-  E-  213  = 
25  B  616- 

2  Acknowledgement — Material  alteration 
in  a  hathcliitta.  Document.  Material  altera- 
tion of — Acknowledgement  Suit  on — -Alteration 
with  regard  to  interest — Document  merely 
relied   on  as  eoidence. 

The  plaintiff  sued  the  defendant  for  a 
sum  of  Bs.  300  for  money  advanced.  In  a 
business  book  of  the  plaintiff,  tho  defendaut 
had  acknowledged  his  liability  for  that 
amount,  by  signing  his  name  in  the  hook  over 
an  eight  anna  stamp.  After  the  defendant 
had  signed  the  book,  some  words  with  regard 
tothe  payment  of  interest  were  interpolated 
into  tho  entry.  The  plaintiff  put  the  entry  in 
evidence  iu  support  of  his  claim,  merely  as 
an  acknowledgement  of  the  defendant's  lia- 
bility. No  rolianca  was  placed  upon  the 
entry  as  to  interest,  nor  was  any  interest 
asked  for. 

Held,  that  as  the  plaintiff  was  not  suing 
upon  any  instrument  which  he  had  fraudul- 
ently altered,  and  the  aokuowledgemjut 
as  to  indebtedness  of  Bs.  300  was  not  altered 
or  tampered  with  ;  the  plaintiff  was  entitled 
to    a   decree   for   Rs.   3GU   without   iQtere.^;t. 

That  the  authorities  discrim'.aate  be- 
tween cases  iu  which  the  altered  document 
is  the  foundation  of  the  claim  and  tho.iO 
in  which  it  is  only  u.sed  as  ev.dence.  7 
Cal  616  9  Ma  I.,  399  and  2-5  Bom.,  616 
referred  to  H\BENDriA  LAL  BOY  CHOW- 
D'HRY   V.   UMA     CHARAN   GHO.SH.     9.  C- 

WN.  695- 

3  Alteration  of  date  in  an  acktioioledge- 
msni — Oral  evidence — Aimissibility  of. 

Held  oral  evidence  is  inadmissible  to 
prove  the  date  of  an  acknowledgement  where 
its  date  is  unauthorisellv  altered  subieqjent- 
ly— GULAM  ALI  v.  MIYABHAI.     3  B  L"  ?,■ 

574- 
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Acknowledgement    (Continued). 

(u)  Acknowledgement — Essentials  op 
AN.  See  Limitaticm  Act  §  19  cases  under  the 
heading  essentials  of  an  acknowledgement, 

(fe)  Effect  of — On  execution  proceed- 
ings. See  Limitation  Act  §  19  rulings  under 
this  heading 

(i)  Forged  bond,  acknowledgement  in  a 
Its  Effect  to  save  Limitation.  See  Limitation 
Act  §  19—3  C.  L.  J.  363. 

Do.,  Where  a  date  in  the  acknowledge- 
ment is  unauthoritatively  altered,  oral  evi- 
dence as  to  date  is  inadmissible — See  Limi- 
tation Act  ^19  3  B.  L.  B.  574. 

{J)    Of  Legitimacy  or  pbatehnity. 

1  See   Muhammedan   Law — 9  0.  C.  246 

2  „  „  „  —9  C.  W.  N.  352 
(k)    By     Guardian — See    Limitation    Act 

§.  19. 

(l)  In  a  Hathchitta — Signed  at  the  foot 
BY  the  debtor.  See  L.  A.  §.  19-9  C.  W.  N. 
b3  =  31    C.  1043. 

2.  Entry  in  a  Hathchitta — See  Material 
Alteration  of  a  deed,  ackjiowledgement  (/) 
supra  9  C.  W.  N.   695. 

(m)  By  a  Karta  or  manager  op  a  joint 
HiNDn  FAMILY.  See  Limitation  Act  §.  19 
{and   Hindu   Law)  25  M.  220. 

(n)  Limitation — acknowledgement  of  lia- 
bility to  save  limitation  must  be  stated  in  a 
plaint. 

1  Where  the  right  claiasd  is  a  debt, 
it  is  necessary  that  an  unequivocal  and 
unqualified  admission  of  the  debt  or  a  part 
of  it  or  of  the  subsisting  relationship  of 
a  debtor  and  creditor  should  be  established 
to  satisfy  §.  19  L.  A  (26  C.  715  and  16  M. 
220  referred  to.)  There  is  a  distinction  be- 
tween the  law  of  limitation  as  to  acknow- 
ledgements applicable  in  England  and  that 
in  force  in  India.  The  plaintiff  ought  not 
to  be  allowed  to  put  forth  a  new  case, 
inconsistent  with  the  plaint  to  enable  him  to 
avoid  limitation.  BINODE  EEHARI  MU- 
KERJI  V.  BAJ  NARAIN  MITTRA.     7  Q.  W. 

N  1903  P.   651=3  0.  C    699. 

2  Acknowledgement  not  set  out  in  the 
plaint  can  not  be  relied  upon  to  save  limi- 
tation   L.  A.  §.  19. 

A  plaintiff  cannot  rely  on  any  ground 
of  exemption  from  limitation,  e.  g.,  an  ack- 
nowledgement of  liability  to  save  limitation, 
when  he  has  not  set  out  in  the  plaint  that 
ground  as  required  by  §.  50  C.  P.  C. 
GOGESHWAR  RAI  v.  RAJ  NARAIN  MIT- 
TRA.   8  C-  W.  N.  1904  P  171- 

3  Do.— 8  0.  W.  N.  168  =  31  C.  195. 

(o)  Material  alteration  in  an — See 
Acknowledgement   Deed    (f)  supra. 

{p)  By  Minor.  See  L.  A.  §.  19—59  P.  R. 
1901. 

(q)    By  Mortgagees.     See   L.   A.   §.  19. 

(7)  Navotion  of  a  contract.  See  Ack- 
noivlcdgement  cause  of  action  {d)  supra  13 
P.  R.  1904=123  P.  L.  R.  1904  ajid  102  P  R 
1905^-  22  P.L.  R.  1906. 

(s)    By  a  partner.    See  L.  A.  §.  J9. 


Acliuowledgrenient    (Continued). 

(t)    By  a  person  having  no  interest*!* 

THE   property   WHEN   MAKING   AN — 3    A.    L.   J 

6S0  (See  L.  A.  §.  19.) 

(u)  Proof  op — By  accounts.  See  L.  A. 
§.  19,  25  B.  330. 

(v)  By  a  receiver.  See  L.  A.  §  19 — 10  C. 
W.  N.  959. 

(w.)  Requisites  of  an — See  Limitation 
Act   §   19.     (Under    that    heading). 

(x)  By  Settlement  Officer  75  P.  L.  R, 
1905. =33  P.  R.  1905. 

(y)  Special  and  Local  Laws.  See  L.  A. 
§  19   under  that  heading  A.  W.  N  1902  P.  34. 

(z)    Stamp  on. 

1  An  acknowledgement  stamped  with 
a  postage  stamp  instead  of  receipt  stamp 
was  held  to  be  unstamped  (  %  37  Stamp  Act) 
23  A.  213. 

2  Unstamped — Evidence  (See  Stamp 
Act    Art.  1).  30  C.  087. 

8  Stamped  promise  to  pay.  (See 
Stamp  Act  §  23  and  Art.  1}  3  B.  L.  R.  839= 
30  C.  687. 

i  Bond,  Pro-note,  Memorandum  of 
a  loan  (See  Stdmp  Act  Art.  i)  A.  W.  N.  1904 
P.  169=27  A.    84. 

5  Held  that  an  entry  in  account 
books  being  an  acknowledgement  of  a  debt 
signed  by  the  debtor  and  attested  by 
witness  was  a  bond  and  chargeable  as  such 
and  not  as  acknowledgement  §  2  (5)  Stamp 
Act    35   P.    B.    1903  =  101  P.   L.  -R.    1903. 

(zl)  Staeiing  point  of  Limitation.  See 
L.  A.  §i&. 

{z2j    Of  Title.    See  L.  A.  §  19  26  M.  34 

ACQUIHSCENCE. 

(a)  In  adoptions.  (In  adoption  by  a  co- 
widow)— .See  Hindu  Law.  BHIMAPPA  v. 
BASAWA  7  B.  L.  R.  405=29  C.    400. 

(b)  In  Alienations. 

1  Long  silence  in  alienation  or  unequal 
distribution  of  property  by  a  childless  pro- 
prietor among  heirs  amounts  to  an  ac- 
quiescence on  the  part  of  reversioners.  Sea 
Custom  Alienation  42  P.  B.  1902=97  P.  L.  B. 
1902. 

2  Do. — Alienation  was  made  in  1867 
and  plaintiff's  reversioners  sued  in  1891. 
See  Custom  Alienation  102  P.  B.  1902=9  P. 
L.  R.  1903. 

3  Alienation  by  sonless  proprietor  ac- 
quiescence. See  Custom  Alienation  97  P.  L.  R. 
1902. 

i.  In  alienation  or  gift  by  a  sonless  pro- 
prietor to  a  daughter.  See  Custom  Alienation 
and  Limitation  Act  Art  91—133  P.  L.  B.  1902. 

5.  In  Alienation  by  a  widow,  Assent  of 
only  reversioners.  See  Custom  Alienation  and 
Hindu  Law.  83  P.  L.  B.  1905  =  1  P.  B.  1905. 

(c)  Arbitration  reference  to — Acquis- 
CENCE  IN.     See  C.  P.  C.  §  506. 

There  can  be  no  acquiescence  to  arbitra- 
tion by  the  parties,  as  that  section  requires  a 
clear  written  application  of  the  parties.  5  C. 
IF.  lY.  268=28  C.  303. 
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AOIluieSCence     {Contimied). 

H  Bcference  to  arbitration  by  a  ploador. 
His  Client's  knowledge  of  referenoa.  See  C. 
P.  C.  506— i  A.  L.  J.  312. 

d-     By  A  Company. 

Agreement  betwoen  a  company  and  direc- 
tors how  far  binding  on  the  company.  Scope 
of  authority  of  companies'  officers.  Batifica- 
tion-acquisoouoo.  See  Contract  Act  §§  6i — 
100  p.  L.  B.  1905  =  10  P,  R.  1905. 

e.    By  pathek  in  an  alienation  how  far 

BINniNO  ON  HIS  SON.  SON's  RIGHT  TO  OBJECT. 
See  Custom  Alienation  66  P.  L.  B.  1905=7  P. 
R.  1905. 

t.    By  Guardian. 

Where  the  Government  gave  sanction  to 
the  Collector  to  manage  the  property  of  a 
minor,  and  intimated  the  Collector  that  on 
ascertainment  of  the  debts  owed  by  the 
minor's  deceased  falhev  the  plan  for  their  li- 
quidation would  be  determined  and  the  Collec- 
tor, without  obtaining  orders  from  the  Govern- 
ment, executed  a  permanent  lease  of  some 
11,000  acres  of  minor's  land  to  the  defendant: 
Held  that  the  Government  was  the  guardian 
of  the  minor  and  the  Collector  could  not 
grant  a  permanent  lease,  and  there  was  no 
acquiescence  or  ratification  by  the  Govern- 
ment. The  Government  had  delegated  merely 
the  management  of  the  estate  and  had  re- 
served the  power  to  determine  the  best  plan 
for  liquidation  of  debts.  That  there  can  be  no 
ratification  by  a  person  who  at  the  time  of 
ratification  could  not  have  done  tho  act 
himself,  even  though  he  had  the  power  to  do 
it  when  the  original  act  unauthorised  by  him 
was  done,  for  no  one  can  supply  an  author- 
ity who  does  not  possess  it.  19  L.  J.  Ex.  15i. 
That  full  knowledge  is  essential  to  ratification 
13  M.  and  W.  834  (1897)  1  C.  H.  313, 33  L.  J,  Ex. 
190.  That  the  registration  of  the  lease  was 
compulsory  and  it  was  inadmissible  in  evi- 
dence for  want  of  registration.  That  the 
Collector  was  not  an  administrator  and  did  not 
purport  to  act  as  agent.  The  plaintiff  (minor 
on  attaining  his  majority)  was  not  bound 
and  could  not  ratify  the  transaction.  That 
the  plaintiff  had  not  acquiesced  in  the  tran- 
eaotion  by  his  receipt  of  rent  from  the  defen- 
dant. THAKORE  PATEH  SINGH  JI  DIP 
SINGH  JI  V  BAMANJI   ARDESHIR    DAL- 

LAL.-5  B  L  E.  274=27  B-  615. 

g.  By  a  Parda  Nashin  Hindu  female. 
It  is  not  the  practice  of  the  courts  in 
India  to  press  a  presumption  by  acquiesc- 
ence against  a  parda  nashin  female  in  a  rival 
claim,  from  the  mere  non-contestation  for  a 
limited  time  of  an  adverse  title.  EBRAHIM 
KAHIM  BHOY  v  FALBAI-4  B-  L-  R.  180 
=26  B,  677- 

h.    In  Jurisdiction  op  Court. 

1  See  C.  P.  C.  §.  17  and  120—7  B.  L.  R. 
289. 

2  Do.  C.  P.  C.  §  17—36  P.  B.  1902=22  P. 
L.  R.  190a. 


Acquiescence    (Continued).' 

3  Do.  See  C.  P.  C.  §  17,  20,  57.-386  P.  L. 
B.  1903  =  27  P.  R.  1903. 

i.  Laches —  Waiver  — Acquiescence— Evi- 
dence. 

Laches  to  operate  as  a  bar  to  the  plaintiff's 
suit  must  amount  to  waiver,  abandonment, 
or  acquiscence,  and  to  raise  the  presumption 
of  any  of  these,  the  evidence  of  conduct 
must  bo  plain  and  unambiguous.  PIR  M.\- 
HOMMED    DIN  JI  v  MAHOMMED   EBRA- 

HiM-7  B    L    R    200=29    B-  234,    Se» 

Specific  Relief  act  §  22. 

j.  In  mispl.\cement  op  burden  of  proof 
Where  misplacement  of  the  onus  has 
been  acquiesced  by  the  parties,  the  High  Court 
would  be  very  reluctant  to  interfere  with 
the  result,  unless  there  were  reasons  to  sup- 
pose that  the  error  might  have  produced 
error  in  tho  decision  of  the  case  on  the 
merits.  GANGA  DAS  JUMNA  DAS  v  DAMA 
CHANGO-5  B.  L.  R  1903,  P- 177- 

ll.  Under  a  MisTiiKE  of  pact — See  Estoppel 
GAURA  CHANDRA  GAJAPATI— (Ba/a  o/ 
Parlikamadi)  v  THE  SECRETARY  OP 
STATE  1  G.  L.  J.  360=9  C.  W.  N.  553=32  I. 
A.  53  P.  C.=2el  M.  130. 

1.    By  a  mohtqaoee. — 

1  By  a  mortgagee  of  a  usufructuary 
mortgage, — Diminution  of  Security,  Ac- 
quiescence, Interest,  Rents  and  profit. — See 
Mortgage  Acquiesence—B,X3A.  PARTAB  B.-V- 
HADUR  SINGH  v    GAJADHAR    BAKHSH 

SINGH  4  B.  L-  R.  845  F  0=7  C  W-  N 
1903,  L  C 

2  By  a  mortgagee  in  the  loss  of  part 
security — See  Mortgage  acquiescence.  1  A.  L.  J. 
715  =  A.  W.  N.  1907,  P.  273=27  A.  313. 

3  Diminution  of  Security — claim  by 
mortgagee  to  profits  of  the  lost  portion  of 
his  security, — See  Mortgage  acquiescence  A.  W. 
N.  1904  P.  273. 

4  Whether  a  question  of  law  or  fact. 
Acquiescence  is  not  a  question  of  fact  but 

of  a  legal  inference  from  the  facts  found, 
and  upon  it  the  iadgemeut  of  the  Appellate 
Court  is  not  final,  3  C.  W.  N.  502  =  21  A.  496, 
L.  R.  26  I.  A.  58  refer  to,  A.  A.  C.^SPERSZ  v 
KIDAR  NATH  SARBADHIKARI,  6  C-  W. 
N.  858- 

ni.  Receipt  of  rent  by  landlords. 
The  receipt  of  rent  by  landlord  from  tho 
alleged  adopted  son  of  an  occupancy  tenant 
does  not  amount  to  such  an  acquiescence  as 
to  preclude  the  Civil  Court  from  trying  the 
suit  of  the  landlords  for  possession  against 
the  alleged  adopted  son  of  the  occupancy 
tenskut.— See  Limitation  Act  Art :  llx  HOSH- 
NAKI  V  LACHHMAN,  14  p.  L-  R    1902- 

Acquired  Property 

Held    that  income    and    profits    derived 
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form  ancestral  property  do  not  constitute 
ancestral  property  under  Customnry  Law 
i  P.  R.  I'JOO  follo\ved.  MEHR  KHAN  r. 
KARM    ILLAHI— 161P-  L  •  E    1601  =  1S  P- 

R- 1902. 
Acquisition 

a.     AccaETiON — See  supra 

b-     Acquisition  of  domicile. 

Where  a  widow  residing  in  the  French 
Territory  on  her  husband's  death  became  an 
absolute  owner  of  his  property  according  to 
the  Hindu  Law  prevailing  there,  and  after 
that  she  migrated  to  British  Territory:  Held 
that  acquisition  of  a  British  Indian  domicile 
by  her  did  not  change  the  character  of  her 
estate,  when  it  was  not  suggested  that  she 
had  adopted  the  system  of  Law  prevalent  in 
British  India. — See  Hindu  Laus,  Widows 
i'stofp— MILATTIOE  AWIR  v  SUBHABA- 
YA  MUDALIAE— M-  L-  J-  1801  P  SC9  =  24 

M.  650- 

C.  Of  equity  or  kedemptiok — See  Mortgage 
Accession.— AJVVHIA  I'EIiSHAD  v  MAN- 
Sli^GH,  A.  IF.  N.  1902.  r.  176=25  A.  i6 

d.  Of  Lakd. 

1  By  Government. 

Suit  for  money  paid  as  compensation  is 
not  a  land  suit.  See  Jurisdiction,  land  suit. 
V.  B.  R.  1901,  P.  1. 

2  Of  land  for  public  purposes — See 
Land  acquisition  Act  1  of  1894  §§  17  &  48,  M. 
L.  J.  1904  P.  173. 

e.  By  a  Moetgaqee. 

Acquisition  by  a  mortgagor  after  the 
mortgage,  enures  for  the  benefit  of  the  mort- 
gagee— See  Mortgage  Accession — AJL'LiHI.i- 
PBASAD  SINOH  v  MAN  SINGH  A.  W.  N. 
1902  P.  174=25  A.  46. 

f.  Of  poetion  of  patni. 

Land  Acquisitioti  Act  {I  of  1S94) — Acgvi- 
rition  of  portion  af  putni  — Abatement  of  rent 
— Division  of  ix'ni2'ensaticn. 

When  a  portion  of  a,jii:lni  was  acquired 
by  Government  under  the  Laud  Acquistion 
Act— 

Held  that  as  the  land  acquired  by  Govern- 
ment was  absolutely  lost  to  the  pi'lnidtir,  the 
I'-tter  was  entitled  to  abatement  of  rent  at  the 
hands  of  the  Zcntiiiular,  and  he  v.'as  also  enti- 
tled to  some  share  of  ',he  compensation  money. 

With  regard  to  abatement  of  rent  as  the 
pross  rental  of  the  whole  putni  is  to  the  gross 
rent  of  the  land  proposed  to  be  taken,  so  will 
the  entire  ^ni/iii  rent  ba  tc  tlie  jiarticular 
j'Ortion  of  the  rent  to  be  remitted,  S.  D.  A. 
ISGO  p.  336,  followed. 

With  regard  to  the  amount  of  compensa- 
tion, as  the  gross  profit  of  the  putni  is  to  the 
profits  of  the  putnidar,  bo  will  the  gross 
compensation  be  to  the  portion  of  the 
compensation  the  patni  lar  is  entitled  to 
rtcover.     28   Cal.    146  folloived.       BHOBAKI 


Acquired  Property    (Continued). 

NATH  GHUOKEBBUTTY  v.  LAND  ACQUI- 
SITION DEPUTY  COLLECTUK  OF  BOGBA 
7  C  W  N-  ISO- 

g.     By  ri'.KoOniPTioN. 

1  Acquisition  of  under  proprietory  rights 
by  prescription — See  Specific  Uelief  Act  §  42, 
4  0  C  207- 

2  A  right  of  trusteeship  with  power  to 
Buocessors  can  be  acquired  by  prescription 
See  Adverse  possession  of  Trusteeship  with 
power  to  appoint  successors,  ANNA  SAMI 
PILLAI  V  UAMA  KISUNA  MUDALIAH  2* 
M  219- 

ll.      Op    site   AKD     BtnLMKGS  BY   TENANTS — 

PAYMENT  OF  Haqe  chaharum — Scc  Landlord 
and  tcjiant — Haqe   chaharum    by  whom  pay- 

able.    A  W.  N   1903  p.  6- 
Actiouable  Claim. 

1  1'ri.rcliase  of  property  to  which  there 
are  adverse  claims  is  legal,  but  the  purchase 
■merely  for  litigaiiou  is  illegal. 

P  sued  for  possession  on  purchase  from 
S,  an  alleged  adopted  son  of  T.  The  defen- 
dants, other  than  b,  pleaded  that  the  sale  deed 
was  a  champertous  transaction,  without 
consideration  and  void  its  object  being  to 
disturb  the  jieace  of  the  defendant's  family 
and  to  promote  gambling  in  litigation.  The 
District  Judge  found  that  the  purchase  was 
speculative  and  without  consideration,  and 
executed  mainly  to  harass  the  Defendants, 
the  whole  transaction  was  a  speculation  in 
litigation  and  not  a  bou4  fide  purchase  of  an 
actionable  claim  and  dismissed  the  suit. 

Held  reversing  the  decision,  even  if  the 
recital  in  the  sale  deed  as  to  consideration  is 
false  and  the  transaction  is  of  a  highly  specu- 
lative character  it  is  not  necessarily  an 
offence  against  the  law  of  champerty,  im- 
moral or  against  public  pjlicy. 

The  question  in  sucL  oases  is  whether  the 
real  ol  j  ct  of  the  transaction  is  to  acquire  an 
iutoresi  m  property  for  the  purchaser  or  mere- 
ly to  speculate  in  litigation  on  the  account 
either  of  the  vendor  aluae,  or  the  vendor  and 
the  vei:dcc  jointly.  It  is  not  illegal  to  pur- 
chase an  interest  in  property,  though  adverse 
claims  exist  which  neces.sitate  litigation  for 
realising  the  interest,  but  it  is  illegal  to  pur- 
chase an  interest  for  the  purpose  of  litigation. 
In  other  words  the  sale  of  an  interest  to 
which  a  right  to  sue  is  incident  is  good, 
but  the  sale  of  a  mere  right  to  sue  is  bad  for 
champerty.  The  object  of  the  law  is  not  so 
much  to  prevent  the  purchase  or  assignment 
of  a  matter  then  in  htigatiou  as  the 
purchase  or  assignment  of  a  matter  in  liti- 
gation for  the  purpose  of  maintaining  the 
action  8  M.  2  A.  170,  14  B.  72,  18  M.  374,  22  -M. 
aiO,  27  A.  270  referred  to.— DEORAO  GOPAL- 
Jl  V  SADASHEO,— 2  N-  L-  E-  17- 

2-  Whether  an  executory  contract  comes 
U'ithin  the  meaning  of  actionable  claim. — See 
T.  P.  A.  §  3,  10  C.  W.  N.  755  =  33  C.  207. 
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Actionable  Claim  (Continued)  , 

3.  Mo)i'in(ii',  redemption,  assignment  of 
mortgaf.e.  See  'T.  P.  A.  §  §  WO,  131,135,  See 
Mortgage  Redemption.— JAWAHIB  SINGH  v 
PAKWANSINGH— 4  0-  C.  210- 

4.  Sale  of  a  Share  in  a  Law  suit — Right 
of  Pre-empt  ion— VUAR  KHAN  v  KHADIM 
HUSAIN— 9  0-  C-  76- 

5.  Transfer  by  a  Hindu  Reversioner  of 
his  '.nterestin  inheritance  is  not  the  transfer  of 
an  actionable  claim  within  the  meaning  of  §  130 
T.  P.  O.  .4  — MATA  PRASAD  v  Mt.  AUDAN 
KUWAR— 3.  0-  C-  215. 

6.  What  is  an  actionable  clain',  explained 
See  T.  P.  A.  §  135  (d)  AZIM  ALI  KHAN  v. 
CHOWHARJA  BAKHSH— 3  0-  C-  18- 

7.  Where  a  tenant  was  ejected,  and  the 
yalue  of  his  standing  crops  was  fixed  by  the 
Assistant  Collector  under  §  95  Act  1-2  of  1881 
(N.  W.  P.  Rent  Act)  and  the  tenant  assigned 
his  right  to  receive  the  sum  to  the  plaintiff 
(assignee)  who  brought  the  suit  to  receive  the 
amount  assessed  with  interest  in  the  Court  of 
the  Munsiff ;  Held  that  the  assignment  of  the 
right  to  receive  the  sum  awarded  was  not  an 
assignmeutof  an  actionable  claim  havingregard 
to  the  provisions  of  clause  (d)  §  135  T.  P.  A. 
and  the  defendants  (landlords)  were  not 
entitled  to  be  discharged  by  paying  to  the 
assignee  the  price  and  the  incidental  expenses 
of  the  sale  of  the  claim  with  interest;  that 
the  assignee's  remedy  was  by  a  suit  in  the 
Revenue  Court  but  as  the  ol  j.'ction  to  the 
Munsifi's  jurisdiction  was  not  taken  in  the 
Lower  Courts  it  could  not  be  entertained  in 
the  High  Court  (Act  12  of  1881  §  206).  MATH- 
UBA  DAS  V  MURLIDHAR— A-  W-  N-  1902 
p.  150-24  A  517- 

Actionable  Wrong. 

1.  Abusive  language  Is  actionable  without 
proof  of  damages.  ih.B.R.  50  See  Abusive 
Language  Col  18 

2.  Do.  U.  B.  B.  1905  P.  1  See  Abusive 
Language  Col  19  See  Torts. 

Action    of    Public    servant    ultra 
vires  not  binding  on    Government 

M.  L.  J.  1902  P.    -132,   See  Agency. 

Action  for  recission  of  a  Contract 

See  Contract  Act  §  7S,    14  C.  P.  L.  H.  57 

Action  in  Rem. 

Hee  Admiralty  Jurisdiction  6  C.  W.  N.  1902 
p.   773  =  29  C.  302. 

Action  for  Slander. 

See  Abusive,  language  Cols  19  <f  W  it    Torts. 

Active    prosecution    of  a    conten- 
tious Suit. 

Sec  T.  P.  A.  §  ,52  Lispendeiis.  J«  C.  23. 


Act  of  Bankruptcy.  {Condnued) 

See   Insolvency  G  B.  L.  R.  296=28  B.  3r>i 

Act  of  God. 

See  Vis— Major  (Vis  Major.) 

Act  of  State. 

1  Government  and  Government  Officer,^.  Smt 
against — Power  of  Government  as  to  dismisacl, 
reduction,  die,  of  public  servant^  Act  of 
State — Suit  for  libel — Privileged  communica- 
tion—Civil Procedure  Code  {Act  XIV  of  ISO'!), 
Section  424 — Notice.     Object   of — 

The  object  of  such  notices  as  that  re- 
quired by  section  424,  Civil  Procedure  Co;lt), 
is  to  inform  Government  or  the  public  ofli- 
cers  concerned  generally  of  the  nature  o£ 
the  suit,  which  is  intended  to  be  filed 
against  them.  These  notices  mast  not  be  too 
strictly  or  too  narrowly  construed.  They 
must  not  be  construed  as  if  they  were  plead- 
ings; they  need  not  set  out  all  the  details 
and  facts  of  the  case,  which  the  plaintiS 
intends  to  prove,  and  the  notice  must  bo 
considered  sufficient,  if  it  substantially  ful- 
fils its  object  in  informing  the  parties  con- 
cerned generally  of  the  nature  of  the  suit 
intended    to   be    filed. 

The  Governor  and  Members  of  the  Coun- 
cil are  exempt  from  the  jurisdiction  of  tha 
High  Court,  so  far  as  their  acts  in  public 
capacity   are   concerned. 

As  no  action  will  lie  against  the  Go- 
vernor and  the  Members  of  his  Council, 
none   will   lie  against  the  Secretary   of  State. 

The  Secretary  of  State  can  bo  sued 
in  respect  of  those  matters  for  which  the 
East  India  Company  could  have  been  sued. 
The  East  India  Company  could  only  have 
been  sued  in  regard  to  those  matters  for 
which  private  individuals  or  trading  cor- 
porations could  have  been  sued,  or  in  regard 
to  those  matters  for  which  there  was  ex- 
press  statutory   provision. 

The  Sovereign  and  his  ministers  and 
those  who  represent  him  have  the  right 
to  employ  and  dismiss  public  servants  at 
pleasure,    ou  public    grounds. 

The  power  of  the  Crown  to  dismiss  its 
public  officers  is  necessarily  limited  by  any 
statutory  provision  that  may  have  been 
enacted  for  the  benefit  of  such  public  ser- 
vants; it  has  no  application  to  such  of  the 
servants  of  Government,  as  are  not  charged, 
with  functions  which  are  iu  themselves  the 
acts   or    the    attributes    of   Sovereignty. 

A  Hazur  Deputy  Collector  in  Bombay 
is  liable  to  be  dismissed  at  the  pleasure  of 
the  'Crown,  or  agents  of  the  Crown,  that 
is.    the   Government   of    Bombay. 

It  is  open  to  Government,  by  resolu- 
tion or  otherwise,  to  censure  or  reprimand 
an   officer. 

All  communications  between  Ministers 
of  Statj,  with  regard  to  public  matters  or 
public  functions,  and  all  expressions  of  opi- 
nion in  the  conduct  of  public  duties  by 
the    officers  of   State,     and   all   recoids  and 
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Act  of  State  [Continued) 
tlocuments  in  which  the  opinions  or  orders 
of  Public  officers  relating  to  other  Public 
officers  are  contained,  are  absolutely  privi- 
luced.  They  are  privileged  to  such  an  extent 
that  they  cannot  be  compelled  to  be  pro- 
duced, and  that  even  if  the  defendant  or 
any  party,  in  whose  possession  that  docu- 
ment uiaiy  bo,  ia  willing  to  produce  it,  the 
Court  ouflit  not  to  notice  it  and  ought  not 
allow  that  document  to  be  put  in  or  pro- 
duced. If  primd  facie  the  document  is  pri- 
vileged, if  primd  facie  it  purports  to  be  an 
official  communication  which  would  be  pri- 
vileged, then  no  allegation  of  malice  would 
be  allowed  and  no  proof  of  malice  will  take 
away   the    privilege. 

Any  charge  of  libel  against  a  public 
officer  must  fall,  if  it  is  contained  in  a 
d'joumeut  which  is  privileged,  because  that 
document  cannot  be  produced  and  so  is 
iucapalile  of  being  proved  in  a  Court.  JEHAN- 
(ili)  Jl.VNAKJI  CURSETJI  v.  THE'SEC- 
KKTARY    OF   STATE    FOR   INDIA    27-    B- 

188  =5  Bom  L  R  30 

(3)  Act  op  State 

(}ovirnment  Sovereign — Gevernor  and 
Memlier  of  his  Council — Defamation  in  a 
Goii'inrnent  Resolution — i  Geo.  IV.  C.  11 — 
at.  2i.  and.  22  Vic.  C.  106— Act  of  State- 
Servant,  power  to  dismiss — Civil  Procedure 
Code  (Act  XIV  of  1S82),  Sections  416  and 
575.  Suit  against  Oovemment — Notice — Croion, 
irretponsibility  of,  for  the  negligence  of  its 
servants- — Plaint — Cause  of  action,  statement  of 
— Privileged  communication — Pablication — 

Evidence  Act  (2  of  1872).  Sections  123  and  134 
— Master  and  servant — Wrong  by  servant — 
Course  of  service — Corporation — Principal  and 
agent — Reference  to  a  third  Judge — Statutory 
body — Liability  of    the   Croion. 

Per  Batty,  J. — No  action  can  lie  in  this 
country  against  the  Governor  and  Members 
oi  his  Council  for  acts  done  in  their  public 
capacity,  but  an  action  will  lie  against  the 
Secretary  of  State  for  India  in  Council,  al- 
though his  liability  can  only  be  traced  through 
the  Governor  and  Members  of  his  Council. 
The  exemption  conferred  on  the  Governor  and 
Council  at  Bombay  by  4  Geo.  IV.  C.  71  is  local 
and  not  absolute  and  does  not  affect  any 
liability  to  suit  on  the  part  of  the  Secretary 
of  State  for  India  in  Council,  in  respect  of 
any  acts  of  the  Executive  Government  or 
Members  thereof,  for  which  the  Esst  India 
Company,  then  might  have  been,  or  the  Sec- 
retary of  State  for  India  in  Council  now 
be,   liable. 

The  liability  of  the  Secretary  of  State 
for  India  in  Council  to  be  sued  is  co-exten- 
sive  with  the  liability  to  which  the  East 
India  Company  wassubiact  at  date  of  21  and 
22.  Vic.  C  106.' 

Though  the  appointment  or  dismissal 
of  a  certain  class  of  officers  is  among  the 
functions  of  a  Government  and  is  not  ex- 
crcisoable  by  private  individuals   as  such,  it 


Act  Of  State  (Contimied) 
is  a  power  which  is  exerciseable  only  in 
pursuance  of  an  authority  conferred  and  re- 
gulated by  Municipal  Law  and  deriving  its 
justification  therefrom  and  subject  to  limi- 
tations thereby  imposed.  It  is  a  power  not 
uufrequently  conferred  on  some  persons 
designatce  by  the  Legislature.  If  the  donee  of 
the  power  acts  within  the  powers  conferred 
or  is  vested  with  final  and  exclusive  dis- 
cretion the  Courts  cannot  interfere  with  the 
exercise  of  that  power  or  substitute  its  own 
discretion  for  that  of  the  authority  so  em- 
powered. Yet  the  power  is  none  the  less  oua 
which  must  be  exorcised  in  conformity  with 
the  law  and  subject  to  all  conditions  which 
may  have  been  imposed  by  the  law,  and  if 
those  conditions  be  not  fulfilled  or  if  those 
conditions  be  exceeded  the  j'lrisdiction  of 
the  Courts  is  not  ousted. 

The  test  whether  an  Act  ia  or  is  not  an 
Act  of  State  excluding  the  j  irisdiction  of  the 
Courts  is  not  whether  it  is  capable  of  being 
legally  performed  only  by  pei-sons  specially 
empowered  in  that  behalf  as  authorized  by 
the  law  to  perform  specific  acts  of  Govern- 
ment, but  whether  it  is  an  Act  of  State  in 
those  external  relations,  which  Municipal  or 
positive  law  addressed  by  political  superiors 
to  political  inferiors  does  not  profess  to  regu- 
late. An  Act  of  State  in  respect  of  which  tha 
jurisdiction  of  the  Courts  is  barred  must  ba 
an  act  which  does  not  purport  to  be  done  un- 
der colour  of  a  legal  title  at  all,  and  which 
could  neither  assert  or  violate  any  right  con- 
ferrible  by  law,  but  which  must  rest  for  ita 
jurisdiction  on  considerations  of  external 
politics  and  interstatal  duties  of  rights. 

The  power  to  dismiss  a  servant,  which  is 
exerciseable  conditionally  by  all  employers, 
does  not  extend  to  or  include  the  right  to 
publish  statements  of  the  principal's  un- 
favourable opinion  as  to  the  dismissed  agent's 
character.  The  publication  of  the  censure, 
and  not  the  making  of  it,  furnishes  a  causa 
of  action. 

Section  416  of  the  Civil  Procedure  Coda 
does  not  enlarge  or  in  any  way  afieot  the  ex- 
tent of  the  claims  or  liabilities  enforceable  by 
or  against  the  Secretary  of  State  for  India  in 
Council,  which  must  always  depend  on  the 
provisions  of  21  and  22  Vic.  C.  106.  It  only 
provides  a  means  of  aflecting  the  revenues  of 
India,  in  cases  where  these  revenues  could 
have  been  affected  when  in  the  hands  of  the 
East  India  Company.  No  power  is  given  by 
that  Section  to  Government,  to  bind  or  other- 
wise affect  the  revenues.  It  gives  no  cause  of 
action  but  only  declares  the  mode  of  pro- 
cedure when  a  cause  of  action  has  arisen. 

The  doctrine,  as  to  the  irresponsibility  of 
the  Crown  for  the  negligence  or  misconduct 
of  its  officers,  does  not  apply  in  the  case  of  the 
East  India  Company,  which  is  liable  fcr  the 
acts  of  its  servants  in  the  same  way  as  an  or- 
dinary principal  is  liable  for  the  acts  of  his 
agent- 

The  plaintiff  is  bound  by  law  to  state   b  g 


(  t&  ) 


CIVIL   DIGEST   OF   CASES 


Act  of  State  (Continued) 
cause  of  action  not  only  in  the  plaint  but  in 
the  notice  required  by  section  424  o£  the  Civil 
Procedure  Code.  And  where  the  pliintiS 
charges  the  publication  of  a  libel  by  a  UoTern- 
rncnt  Resolution,  which  on  the  face  of  it  pur- 
ports to  be  an  official  decument  and  a  pri- 
vileged communication  addressed  only  to 
specified  officials,  he  is  bound  to  allege  in  his 
plaint  the  publication  on  which  he  relies  as 
giving  him  a  cause  o£  aotioa  in  respect  of 
such  a  communication. 

It  is  clear  that  what  determines  whether 
a  communication  is  privileged  or  not  is  the 
occasion  on  which  and  the  circumstances  in 
which  it  is  made,  and  not  the  possibility  of 
the  persons  receiving  it  making  further  com- 
munication to  others  in  circumstances  that 
would  not  be  privileged. 

Even  in  the  weakest  form  of  qualified 
privilege,  in  order  for  an  action  for  libel  to  be 
sustainable,  actual  malice  must  be  alleged 
and  proved. 

The  privilege  attaching  to  an  official  pub- 
lication is  not  absolute,  but  is  subject  to  the 
condition  that  it  is  without  malice  actual, 
express  and  in  fact. 

Where  a  printed  Resolution  issued  by  the 
Government  of  Bombay  containing  defama- 
tory matter  about  a  Huzur  Deputy  Collector 
is  circulated  to  the  Commissioner,  the  Collec- 
tor, the  Acoountant-General,  the  Secretary  to 
the  Government  in  the  Judicial  Department, 
and  the  Private  Secretary  to  the  Governor  of 
Bombay,  there  is  no  excessive  publication  of 
it  by  reason  of  such  communication. 

The  question  whether  an  official  com- 
munication is  privileged  from  production  in 
evidence  is  distinct  from  the  question  whether 
it  would,  if  produced,  be  privileged  in  respect 
of  liability  for  libel.  The  first  point  is  in  In- 
dia governed  not  by  English  cases  but  by 
sections  123  and  124  of  the  Indian  Evidence 
Act,  the  first  of  which  excludes  only  unpub- 
lished official  records  relating  to  any  affairs 
of  State  except  with  the  permission  of  the 
head  of  the  Department,  while  in  the  other 
ofBcial  matters,  the  public  officer  claiming 
privilege  may  exercise  his  own  discretion 
in  giving  or  refusing  disclosure. 

The  master  is  answerable  for  every  such 
wrong  of  the  servant,  or  agent,  as  is  committed 
in  the  course  of  the  service  and  for  the  tjiastcr' s 
benefit,  though  no  express  command  or  privity 
of  the  master  be  proved.  The  expression 
"course  of  business  or  service"  does  not  con- 
note mere  continuity  of  employment  or  ser- 
vice, but  continuity  of  purpose — the  uninter- 
rupted progress  of  work  to  subserve  the  in- 
terest of  the  master.  The  word  "course"  has 
no  reference  to  time,  but  to  running  on  of 
■work,  devoted  to  the  master.  Any  deviation 
to  other  interests  is  an  interruption  of  such 
course  although  it  takes  place  in  point  of  time 
in  the  middle  of  such  work:  it  then  ceases, 
though  it  be  but  momentarily,  to  be  the  work 
for  the  master.  The  crucial  tost  is  not  whe- 
ther the  act  is  done  duriu^  a  time    while   Ite 


Act  of  State  {Continued) 
servant  is  performing  a  duty  for  his  ma.itor 
but  whether  it  was  done  in  the  performance 
and  for  the  purpose  of  performing  that  duty 
and  for  the  master's  interests  and  not  the 
servant's  purposes  instead. 

If  the  agents,  of  a  corporation,  act  in  pur- 
suance of  real  or  supposed  powers  in  its  be- 
half, the  corporation  is  liable,  for  their  acts. 
And  even  if  the  acts  of  the  agents  amount  to 
implied  malice  or  even  express  malice  on 
behalf  of,  and  in  the  interest  of,  the  corpo- 
ration, the  corporation  is  still  liable. 

The  ground  of  the  principal's  liability 
for  the  acts  of  his  agent,  must  always  rest  on 
the  very  simple  ground  that  he  was  not 
merely  a  causa  sine  qua  non,  of  the  ir.j  jrious 
act  of  his  agent,  but  the  causa  causand. 

For  a  principal  to  be  liable  for  an 
agent's  acts,  it  must  always  be  necessary 
that  to  the  question  "What  made  the  agent 
to  do  it"  the  only  answer  possible  should 
be  "  He  was  doing  the  thing  for  his 
principal." 

Per  Jacob  J. — The  Government  of  Bombay 
is  not  empowered  (and  the  East  India  Com- 
pany, not  being  a  Sovereign  power,  would 
not  have  been  empowered)  wrongfully  and 
capriciously,  to  dismiss  or  to  libellously  cen- 
sure au  officer,  with  immunity  from  liability 
to  question  in  the  Civil  Courts. 

The  Resolution  issued  by  the  Govern- 
ment of  Bombay  libellously  censuring  a 
public  officer  for  his  delinquencies  is  not 
an  act  of  S'^ate,  and  has  therefore  no  absolute 
privilege. 

The  Governor  of  Bombay  in  Council  and 
the  Secretary  of  State  for  India«in  Council 
in  his  statutory,  capacity  as  transferee  of 
the  liability  of  the  East  India  Company  can- 
not be  put  on  the  same  level  wjth  great 
officers  of  State,  who  cannot  be  sued  because 
they  are  servants  of  the  Crown. 

The  principle  of  the  liability  of  a^master 
for  the  wrongful  acts  of  his  servant  is 
equally  applicable  whether  tlio  agency  is  for 
a  corporation  in  a  matter  within  the  scope 
of  the  corporate  powers  or  for  an  individual. 
And  where  a  libel  arises  out  of  excoss^of  censure 
by  a  servant,  the  act  becomes  one  of  au  autho- 
rized class  which  becomes  wrongful  by  reason 
of  excess,  and  the  master  is  liable  for  such  act 
of  his  servant,  since  but  for  such  excess  it 
would  have  been  clearly  within  the  scope 
of  the  authority  and  the  master  would  ba 
responsible  for  the  manner  in  which  the 
servant  had  discharged  the  duty  entrusted  to 
him,  although  he  might  not  have  authorised 
the  particular  act. 

Per  Chandavarkar,  J. — There  is  nothing  in 
the  language  of  section  575  of  the  Civil  Pro- 
cedure Code,  to  fupport  the  view  that  the 
third  Judge  to  whom  reference  is  made 
under  the  section  cannot  sit  and  hoar  the 
appeni  alone. 

The  notice  under  section  424  of  the  Civil 
Procedure  Code  should  state  tho  relief  which 
the    plaintiti   claims;   it   should   be   absolute 
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Act  of  State   (Continued) 
in  terms  and  not  conditional. 

Where  the  persoua  comprising  a  statu- 
tory body,  a3  the  Government  of  Bombay, 
outstep  the  limits  o£  their  authority  and 
commit  a  wrong,  thoy  are  no  longer  the 
aoaut3  of  the  East  India  Company  or  o£  the 
c"ro\vn  and  their  tortious  acts  do  not  bind 
either.-JAHANGIB  M.  CUBSETJI  v  SEC- 
EETARY  OF  STATE  FOR  INDIA— 6  B. 
li  R.  133- 

3.  Appeal  to  Frivy  Co7mcil — Act  of  the 
Govcrnor-Qeneral  of   India  in  Council-— Act  of 

SM^-  ,.-.,,  .  , 

The  petitioner  applied  for  leave  to  appeal 
to  Privy  Council  against  an  order  of  the 
Governor-General  of  India  in  Council  remov- 
ing bim  from  the  Government  of  the  State 
of  Pauna. 

Held,  that  the  act  was  clearly  a  political 
act— an  act  of  State— done  by  the  Viceroy 
in  Council  in  the  interest  of  the  State  of 
Pauna,  and  the  inhabitants  of  Panna,  and 
for  the  peace  and  good  Government  of 
India  generally,  and  the  Privy  Council  were 
precluded  from  entertaining  a  petition  for 
leave  to  appeal  against  an  act  of  that 
character.— r»i  re  MAHARAJA  MADHAVA 
SINGH.-6  BLR  763=8  C  WN-  841= 
831  A  239P  C.  =  82C  1(P  C) 

ACTS. 

I.    Supreme   Government   Acts   (i.  e. 
Acts  op  the  GovEnNOR-GENEBAL 
OP  India  in  Coonoil). 
II.    Bengal  Government  Acts. 
Ill,     Bombay  Government  Acts. 
IV.     Burma  Acts. 
V.    Central  Provinces  Acts. 
VI.     Madras  CiovEiiNMENT  Acts. 
VII.    North-Western    Frontier     Pro- 
vince Acts. 
VIII.    North-Western  Provinces  Acts. 
IX.    OuDH  Acts. 
X.    PuNj.^B  Acts. 

I.  Supreme  Government  Acts. 

(1)    Act  XXIV  of   1839.-(-4»  Act  for 

the  Ad:iiin.istralioii  of  Justice  and  collection  of 
the  llcvennv  in  certain  parts  of  the  Dislricis  of 
C'injam  and   Vizigapatain.) 

1     XXXIV    of    1S39.— Agency    Rules,   Nos. 
XX  and  XXXI.— 

This  was  an  application  presented 
bv  theMahariji  of  Jeypur  under  Rule  No. 
XX.  of  the  Ageucy  Rules  praying  the  High 
Court  to  direct  the  Agent  to  the  Governor 
at  Vizagapatara  to  reveiw  his  judgment  in 
a  certain  oppe.il  reversing  the  decision  of 
the  Senior  Assistimt  Agent  giving  a  decree 
in  favour  of  the  Mahar:  ]■- for  possession  of 
ceitaiu  villages,  on  the  ground  that  ho  was 
entitled  to  resume  the  villages  as  ths  tfrmc, 
on  which  tht-y  had  been  granted  to  the 
defendants,  had  bean  violated. 

On    behalf  of    the   defendants   two  pre- 
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liminary  objections  were  raised: — (1)  that 
the  latter  part  of  Rule  No.  XX,  under 
which  the  application  was  made,  was  ultra 
vires;  and  (2)  that  even  if  it  were  not  idtra 
vires  the  application  should  not  have  been 
presented  to  the  High  Court  but  to  the 
Governor  in  Council  under  Rule  No. 
XXXI. 

Held,  that  Rule  No.  XX  was  not  ultra 
vires;  and  rule  No.  XXXI  did  not  apply  to 
this  case.— 23  Mad.,  329,  refered  to.  MAHA- 
RAJA OP  JEYPUR  V.  JAMMANADHORA. 
24  Mad.  345- 

2.  Agency  Rules  for  Oanjam  and  Vizaga- 
patam — Bide  XXXI— Appeal  against  order  in 
execution  passed  by  the  Agent— Decree. 

No  provision  is  made  in  the  Agency  Rules 
for  Ganjam  and  Vizagapatam  for  an  appeal 
against  an  order  in  execution  passed  by  the 
Agent. 

An  order  passed  in  execution  under  the 
Agency  Rules  is  not  a  decree  within  the 
meaning  of  these  rules.  SRI  SRI  SRI 
VIKRAMADEO-MAHARAJULUM  GABU  v. 
SRI  NELADEVI  PATTAMADHADEVI 
GARU  26  M-  266. 

(2)  Act  XXIX  Of  1839  (Dower  Law 
Amendment  Act)  Section  4— Rule  20.  Compro- 
mise by  father. 

Held,  that  provision  in  rule  20  framed  un- 
der Section  i  Act  XXIX  of  1839  to  the  effect 
that  the  finality  of  the  agent's  decision  shall 
be  suViect  to  the  power  of  the  Sader  Court  to 
direct  the  agent  to  review  his  decision  on 
special  grounds  is  not  ultra  vires. 

The  High  Court  may  pass  order  under  rule 
20  on  its  own  motion  or  on  the  application  of 
parties.  Such  application  may  be  made 
directly  to  the  High  Court. 

In  the  absence  of  fraud  or  any  other 
ground  invalidating  it,  a  compromise  of  a 
disputed  claim  entered  into  by  the  father  ia 
binding  on  the  fomily.  MAHARAJA  OP 
JEYPUR  V.  JAYAKOTA.  Mad.  L.  J.,  1901. 
P.  70 

(3)  Act  XXXII  of  1839  (^'^  ^ci  con- 
cerning the  allowance  of  Interest  in  certain 
cases).    Seclio7i  2. 

1.  Interekt— Compound  interest-Unconscion- 
able agreement— Delay  in  riling  smU- Pardah- 
nashm  ladi/.  Dealings  with—Mortgage  execut- 
ed by  Pard'ahnashin  ladies  and  their  male  re- 
latives. 

There  is  no  authority  for  the  rule  that  a 
bargain  which  in  itself  is  not  open  to  objec- 
tion as  hard  and  unconscionable  can  be  held 
to  have  assumed  that  character  in  conse- 
quence of  the  delay  on  the  part  of  the  crodi- 
t,.r  in  suing  on  the  agreements  comprising 
the  bargain.  •   .     u    •    i        f 

It  is  not  in  every  case  in  which  the  interest 
charged  is  very  high  that  the  Court  will  inter- 
fere when  ti  6  debtors  who  contracted  the 
loan  were  snijuris  and  there  was  no    proof  ot 
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unfair  dealings.  The  cases  of  a  female  debtor 
in  fiduciary  relation  to  the  creditor  and  of 
an  expectant  heir  are  exceptions  to  the  gene- 
ral rule. 

The  mere  tact  that  a  person  is  in  urgent 
need  of  money  is  not  sulficicnt  in  itself  to 
raise  the  presumption  that  the  persons  to 
whom  ho  applies  for  the  loan  will  take  unfair 
advantage  of  his  necessity.  Undue  influence 
or  unfair  dealing  must  be  proved  before  such 
a  prosumptiou  can  arise.  U  All.,  228  disnented 
from,  21  11^.  R;  352;  4  Cat.,  i:i7;  20  Cal.,  3G6; 
2  K.  B.,  110;  1  B.  L.  B.,  (0.  C.,)  31  Note;  7  Cal., 
245-  s  c,  L.R.,  8  I.  A.,  39;  2G  Cal,  8'Jl,  918;  5 
W.  'n  ,  Cal.,  505;  12  C(d.,  225;  s.  c,  L.  R.  12  I. 
A  215-  L.R.,  WCh..  380  referred  to.  UMESH 
cii.\NDRA  KHASNAVIS  v.  GOLPA  LAL 
MUSTAPI.    7C.  W.N.  876  =  310  233. 

2.  Interest — Policy  of  insurance — De- 
mand of  insnrance  money — Acceptance  with- 
out prejudice   to   the   claim  for     interest. 

In  this  case  certain  goods  were  con- 
signed by  a  firm  iu  Mauritius  to  plaintiffs 
in  Bombay,  in  October  1890.  The  goods  were 
covered  by  a  policy  of  insurance,  dated 
the  I'Jth  September  189G,  olTeoted  with  the 
defendant  Compauy  for  a  sum  of  Rs.  4,911, 
The  ship,  with  the  goods  on  board,  was 
totally  lost.  On  12th  November  1890  the 
plaintiffs  gave  notice  to  the  agents  in 
Bombay  of  the  defendant  Insurance  Com- 
pany of  the  loss,  and  demanded  payment 
of  the  insurance  money.  On  17th  Novem- 
ber 1890  the  agents  replied  asking  to  be 
allowed  to  see  the  policy  of  insurance. 
On  5th  January  1897  plaintiffs,  by  their 
solicitors,  made  a  formal  demand,  and  giv- 
ing notice  that  in  default  proceedings  would 
be  taken  against  the  Company  for  re- 
covery thereof  with  costs.  On  7th  January 
1897  the  agents  replied,  through  their  so- 
licitors, stating  that  "  their  principals  deny 
their  liability  on  the  policy  in  question, 
on  the  ground  (inter  alia)  that  the  ship 
(S.  S.  Taif)  was  not  sea-worty  when  she 
sailed.  "  They  also  mentioned  certain  liti- 
gation pending  at  Mauritius,  in  which  the 
question  was  being  raised,  "and  (without 
prejudice)  we  should  be  glad  to  know  whe- 
ther your  client  is  prepared  to  allow  his 
claim  to  stand  over  for  the  present  to 
enable  our  clients  to  see  if  some  arrange 
ment  can  be  come  to.  "  Plaintiffs'  solicitors 
replied,  on  2Cth  January  1897,  saying,  "  since 
your  clients  raise  an  issue  as  to  the  sea- 
worthiness of  the  vessel,  the  matter  is  one 
which  is  to  be  [sic  in  copy)  settled  in  Court, 
and  our  client  will  now  take  proceedings. 
With  reference  to  your  suggestion  to  wait 
until  the  result  of  the  suit  or  suits  said 
to  bo  filed  in  the  Mauritius  is  known,  our 
client  has  no  knowledge  of  such  suit  or 
suits,  save  what  is  derived  from  your  letter 
under  reply,  and,  even  if  he  had,  the  result 
of  such  suit  or  suits  cannot  bind  our 
client.  "    The  correspondence  then  appar«ut- 
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ly  ceased  for  a  while.  Nearly  two  years 
afterwards,  on  18th  November  1898,  plaintiffs' 
solicitors  repealed  their  fonnal  claim  on 
defendants  for  the  payment  of  the  insur- 
ance money  "  with  interest  thereon  from 
the  date  thereof "  (apparently  the  date  of 
the  policy)  "  till  Payment.  "  The  agents 
wrote  to  the  plaintiffs,  stating  they  had 
received  advice  to  pay  the  amount  of  the 
policy,  and  ou  25th  May  1901  they  wrote 
that  they  had  received  advice  from  their 
head  office  "  that  they  do  not  sou  their 
way  to  pay  interest  on  your  claim.  "  Plain- 
tiffs' solicitors  made  the  following  proposal. 
"  With  a  view,  however,  not  to  lengthen 
the  correspondence  our  client  will  accept 
the  sum  of  Rs.  4,914  (insurance  money)  now 
offered  by  you  on  account  of  his  claim  and 
without  prejudice  to  his  right  to  recover 
the  interest  thereon  as  claimed.  "  The  plain- 
tiffs were  offered  the  insurance  money  which 
was  accepted,  and  discharge  receipt  given 
with  the  condition — "  exclusive  of  interest 
which  I  claim,  but  which  claim  the  Union 
Marine  Insurance  Co.,  Ld.,  dispute,  and 
without  prejudice  to  any  right  to  recover 
such  interest."  The  litigation  in  the  Mau- 
ritius was  finally  concluded  on  2nd  March 
1901,  when  the  Privy  Council  found  that 
♦he  sea-worthiness  of  the  vo-.scl  had  not  been 
proved,  and  judgment  was  entered  f  jr  the 
plaintiffs  in  the  case  for  the  sum  assured, 
and  damages  iu  the  nature  of  interest  at 
4  per  cent,  pjr  annum  from  21st  Decem- 
ber  1890    until  payment. 

On  the  2nd  September  1901  the  presoni; 
plaintiffs  filed  a  suit  in  Bombay  Court  of 
Small  Causes,  to  recover  interest  from  the 
date  when  payment  of  the  insurance  money 
became  due,  «!?,  12th  November  1896,  up 
to  the  date,  when  the  amount  was  actually 
paid,  vis.,  7th  June  1901.  This  claim  was 
rejected  by  Court  for  want  of  jurisdiction. 
The  present  suit  was  filed  on  11th  Decem- 
ber 1901.  The  defendants  contended  that 
the  plaintiffs'  claim  was  barred  by  limita- 
tion, and  the  plantiffs  had  no  right  of 
suit    in    respect   of   interest    claimed. 

Held,  that  interest  could  not  ho  allowed 
before  notice  of  the  claim  was  made.  With 
reference  to  the  period  subsequent  to  tho 
demind,  which  was  on  18th  November  1898, 
tho  matter  was  withiu  the  discretion  of 
tlie  Court,  and  there  was  no  bar  to  the 
plaintiffs"  right  of  suit  in  rospeot  of  interest 
from  the  date  of  demand  to  the  date  of 
receipt,  7tli  June  1901.  AHMED  r.  UNION 
MA.RINE    INSURANCE     COY.     4  B-  L-    R. 

205- 

8.  Interest  on  rent — Oudh  Rent  Act  (XXII 
of  18S6),  Sections  12  and  HI— Contract  Act 
(IX  of  1872,)  Section  73— Intend  Act  (XXXII 
of  lil39)  -  Landlord  ajid  Tenant — Bent  — Com- 
promise— Under-proprietor.  Liability  of,  for 
interest. 

There  is    nothing    in     the    Oudh     Rent 
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Act    or   in  Medhi  All  K'lan  v.   Tasin  Khan 

(3   C.    W.    N.,  2 IS,  s.    c,  go  I.  A.,  41  P.   C.) 

xvhieli  excludes  any  liability  for  payment 
of  interest  which  the  undor-proprietor  might 
be  under,    apart   from  the  Act. 

Interest  on  arrears  of  rent  cannot  be 
claimed  under  section  73  of  the  Contract 
Act  by  a  Talukdar  from  an  under-proprietor 
holding  land  under  a  compromise-decree 
when  the  compromise  and  the  decree  did  not 
fix   any  date  for  payment   of  rent. 

In  such  a  case  interest  could  not  bo 
claimed  under  Act  XXXII  of  1839  for  no 
time    was  fixed    for  payment   of  rent. 

And  section  12  of  the  Oudh  Rent  Act 
was  not  applicable  to  such  a  case,  for  the 
provisions  of  an  Act  could  not  apply  to  a 
compromise  entered  into  previous  to  the 
passing  of  the  Act.  (THAKUR)  GANESH 
B\KH3H  f.(THAKUR)  HARIHAR  BAKHSH 

8  W.  N.  Cal,  521  (P  C)  =  6  Bom  L 
K.,  505  (P  C.)=7  O.C.  116=M.  L  J.  1904 
p.  190  (P.  C.)  =  26  A  299  (P.  C). 

4.  Interest  Act  XX  of  lS39—Eaks— 
Sitkhadi  and  Rcjyi — Notification  of  Bombay 
Government— Act    XXXH  of   1839— Interest. 

The  liaks  of  Sukhdi  and  Rejgi  do  not 
fall  within  the  purview  of  the  notificatiou 
issued  by  the  Government  of  Bombay  on 
the  11th  June,  1841,  issued  under  Act  XX 
of  18:39 ;  and  they,  therefore,  are  not  af- 
fected by  the  Act. 

Interest  prior  to  the  institution  of  the 
fiuit  cannot  be  given,  under  Act  XXXII 
of  1839,  unless  a  demand  of  payment  has 
been  made  in  writing  ;  and  it  can  not  be 
pivcn  in  the  shape  of  damages.  PEZ.4LI 
GULAMALI  V.  MAHOMED  SADIK  MIYA. 
7-  B.  Ii  R.798- 

(5)  Interest  on  arrears  of  rent. 

Held  that  the  arrears  of  rent  due  from 
an  under  proprietor  are  not  liable  to  inter- 
est under  §  141  Oudh  Rent  Act  1881,  but 
these  arrears  might  be  charged  with  interest 
under  Act  XXXII  of  1839,  if  the  condi- 
tions, specified  under  that  .\ct.  ai-e  satisfac- 
torv.  RAJA  MUHAMMAD  ALI  KHAN  f  MU- 
II.UIMAD  YASIKKHAN  1  Q-  C-  267 

(6)  Interest  on  arrears  of  rent. 

Under-proprietors  whose  beneficial  inter- 
est has  been  transferred  by  an  official  act 
to  persons  who  thereby  lieeome  possessors 
of  the  whole  maJial  are  not  liable  to  pay 
rent  to  the  Taluqdar  for  such  time  as  theV 
are  out  of  possession.  They  arc,  moreover,  not 
liable  to  pay  interest  on  arrears  of  rent  «lue 
from  them,  for  propiietors  are  not  tenants 
within  tlie  mciuing  of  5  141  Oudh  Rent  Act 
ol  1S36.  MUHAMMAD  MAHDI  ALI  KH\X 
r.  Ml  HA:iI.MaLi   YASIN   KHAN  26    I    A- 11 

=  3  C  W  N  218  =  26  C  523=2  0  C  233- 

See  Int.  rest 

7.     IiUcrtst    Act   (XXXII  of  lS39)—Con- 
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tract  Act  (IX  of  1S72) — Debtor  withholding  pay- 
ment— Interest — Hindu  law. 

Neither  the  Interest  Act  nor  the  Indian 
Contract  Act  aflects  the  rule  of  Hindu  law 
that,  in  the  case  o'  a  debt  wrongfully  with- 
held, after  demand  of  payment  has  been 
made,  interest  becomes  payable  from  the 
date  of  demand  by  way  of  damages.  That 
law  was  in  force,  when  the  Interest  Act  was 
pafsed,  and,  under  that  Act,  it  has  contin- 
ued to  be  in  force.  The  Indian  Contract 
Act  has  not  interfered  with  it.  S.\UND.\- 
NAPPA     ANDANAPPA     v.    SHIVBASAWA 

AMINGOWDA,  9  Bom.  L.  R.  439- 

(4)  Act  XIX  of  1841.  (An  Act  for  pro- 
tection of  property  against  wrongful  possession 
in   cases  of  siiccessiotis). 

1.  Act  XIX  of  ISll  Sections  1,  3,  4—Inles- 
tatt's  property— Jurisdiction  of  Judge — Review 
— Rectification  of  mistake  by  successor  of  Judge 
who  passed   the  order — Revision. 

Before  the  procedure  provided  by  Act 
XIX  of  18il  can  be  set  in  motion  the  title 
and  bona  fides  of  the  applicant  must  be 
2Jrima  facie  clear,  it  must  be  manifest  that 
the  party  complained  of  had  no  lawful  title 
to  possession  and  if  the  applicant  were  re- 
ferred to  a  regular  suit,  he  would  he  a 
serious  sufferer,  as  by  the  risk,  of  waste  or 
misappropriation  or  by  bis  inability  to  pro- 
secute   his   rights  when    out  of  possession. 

When  it  appeared  that  before  issuing 
citation  under  Act  XIX  of  1841  the  Judge 
did  not  satisfy  himself  that  the  person  in 
possession  had  no  lawful  title  and  the  per- 
son applying  was  in  danger  of  being  in- 
jured by  delay  and  his  successor  after  record- 
ing evidence  did  not  consider  it  right  to 
disturb  possession  and  passed  order  accord- 
ingly. 

Held,  that  the  order  was  not  open  to 
objection.  (6  W.  R.  63  &  7  P.  R.  1904  Ref.  to) 
RAJJI    v.  LAL   CHAND.    188  P-  E-  1906- 

2.    Act  XIX  of  ISil,  Ss.  &—S,  -Jurisdiction- 
Procedure. 

The  District  Judge  upon  an  application 
filed  under  Act  XIX  of  1841  called  upon  the 
Collector  under  section  8  of  the  Act  lo  sub- 
mit a  report  on  the  case.  On  the  Collector 
recommending  that  action  be  taken  under 
the  Act  the  District  Judge  directed  the 
party  complained  against  to  be  cited  but 
before  the  date  fixed  for  the  hearing  of  the 
case — appointed  a  person  i-ocommended  by 
the  Collector  as  curator  to  take  possession 
of    the    estate. 

Held  by  the  Chief  Justice— That  the 
District  Judge  was  not  competent  to  pro- 
ceed on  the  mere  report  of  the  Collector. 
The  Judge  should  have  bimieli  exercised  a 
j  dicial  discretion  before  making  use  of  the 
.-.uramary  powers  conferred  by  the  Act.  The 
word  'shall'  in  section  .3  is  not  directory 
but  mendatory  and  tbo  order  passed  by 
the  District  Judge  without  adopting  the 
procedure  laid  down   in   section  3  was  with- 
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out  jurisdiction.  If  not  without  j  irisdio- 
tion  tho  Judge  acted  witb  material  irregu- 
larity. 

Held  by  Subrahmania  J. — That  whore- 
as  in  the  case  of  property  other  than  land 
paying  revenue  to  Government,  the  Judge 
must,  in  order  to  determine  whether  a  party 
is  to  be  cited  or  a  curator  is  to  be  appoint- 
ed, .  satisfy  himself  by  an  enquiry  under 
sectiou  3,  in  the  case  of  land  paying  re- 
venue to  Government  for  the  determination 
of  the  propriety  of  citing  the  party  or  ap- 
pointing a  curator,  the  Judge  need  not  make 
any  enquiry,  but  may  make  the  Collector's 
report    the   basis    of    his   action. 

Held  by  Shepherd  J.— That  tho  District 
Judge  had  not  acted  without  jurisdiction 
by  reason  of  his  omission  to  comply  with 
the  terms  of  Section  3  of  the  Act.  But  ho 
had  acted  with  material  irregularity  in  pas- 
sing his  order  without  adopting  the  course 
prescribed  in  section  3.  Section  8  cannot 
bo  read  as  containing  an  alternative  state- 
ment of  the  course  to  be  pursued  in  the 
cases  therein  moutioned  so  that  tho  Judge 
can  properly  dispense  with  tho  examina- 
tion of  witnesses  and  act  upon  the  report 
of  the  Collector  only.  KRISHNaSWAMY 
PANNIKONDAR     v.     MUTHU      KRISHNA 

PANNIKONDAB.  Mad.  L-  J-,  1901,  P-  78- 
F  B 

3.  S.  IS — Original  jurisdiction  vested  in 
District  Judge  in  Berar — High  Court,  competent 
to   revise  proceedings  of  the   District  Judge. 

The  original  jurisdiction  under  tho  Act 
now  vests  in  Berar,  in  the  District  Judge. 
The  words  'Sudfler  Diwaui  Adawlut'  in  the 
Act  signify  a  High  Court  in  British  India, 
and  'The  Judicial  Commissioner  of  Berar' 
was  duly  invested  with  the  powers  given 
by  the  Act  to  a  High  Court  in  British  In- 
dia. (See  S.  4  (3)  of  the  Hyderabad  As- 
signed Districts  Courts  Law,  1889).  The  en 
tire  jurisdiction  of  the  Judicial  Commis- 
sioner of  Berar  has  been  trausfeifed  to  tho 
Court  of  the  Judicial  Commissioner  at  Nag- 
pur,    by   S.    3  (1)  Berar    Courts  Law  1905. 

The  High  Court  can  not  revise  tho  pro- 
ceedings of  the  District  Court  under  tho 
Act,  except  as  expressly  provided  by  that 
Act.  Though  S.  622  of  the  Civil  Procedure 
Code  has  been  modified  in  its  application 
to  Berar  so  as  to  remove  tho  restrictions 
which  have  been  placed  by  that  section  up- 
on the  revisional  juri^:diction  of  the  High 
Courts  in  British  India,  yet  the  revision 
can  only  bo  in  ta  os  where  it  is  not  ex- 
pressly forbidden  by  some  other  enactment. 
The  order  which  S.  18  of  the  Act  declares 
to  be  final  is  intended  to  be  a  legal  order, 
and  so  a  totally  illegal  order  would  always 
b-3  sui  j  ct  to  the  High  Court's  revision.  But 
where  the  District  Court  has  exercised  its 
power  log-.illy  under  the  Act,  then,  how- 
ever erroneous  its  procedure,  or  unj  ist  or 
improper     its   order     might     be,    tb.;     High 
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Court    has    no    power  of   revision. 

The  Act  is  only  to  be  used  where  es- 
coptional  grounds  for  prompt  action  are 
necessary  to  guard  against  misappropriation, 
waste,  or  neglect  of  the  deceased  persons' 
estate.^.  KHAJA  KUTBUDDIN  v.  KHAJA 
FAIZUDDIN,  2  N-  L-  E  72- 

4-  This  Act  is  not  ai^plicable  to  Mitakshara 
joint    Hindu familij. 

Where  a  momber  of  a  joint  Mitakshara 
Hindu  family  died  leaving  a  widow,  a 
daughter  and  two  brothers;  and  the  brothers 
applied  under  Act  XIX  of  1841  for  an 
order  declaring  their  title  to  the  pro- 
p3rty  and  also  for  possession  and  the  D.s- 
trict  Judge  granted  their  application;  held 
on  widow's  revision  application  that  Act 
XIX  of  1841  does  not  apply  to  a  Hindu 
family  governed  by  tho  Mitakshara  Law, 
whereby  the  surviving  members  of  a  j  int 
family  take  the  deceased's  property  by  survi- 
vorship and  not  by  succession  and  the  D.  J. 
had  no  jurisdiction  in  tho  case  and  he 
should  have  loft  tho  parties  to  establish 
their  title  bv  a  regular  suit.  Held  also  that 
tho  D.  J.  acted  illegally  and  with  material 
irregularity  and  the  High  Court  had  full 
jurisdiction  in  Revision  to  reverse  his  order. 
6.  W.  R.  53  followed  and  4.  C.  W.  N.  1900 
and  10  M.  G8  referred  to.  SATOKOER  v  GO- 
PAL  SAHU-12  C  W  N  65=34  C  929 

5     Act  XIX  of  18i3  (Uegisl ration) 

§  2.— See  Uegistration  Act  §  50—3  A.D.J. 
320= A.  W.  N.  1906  P.  113=28  A.  607. 

6  Act  XI  of  1846.— (.4(1  Act  exemptinf 
certain  tcrritorg  in  the  Province  of  Khandah 
from  the  operation  of   the  general  Regulations). 

Act  XI  of  lSi6,  Sectio7i  3— Bale  3.5  of 
the  Rules  promulgated  in  18,55. —  Reference 
in  a  criminal  case  to  the  Higli,  Court  from  the 
Scheduled  Districts. 

In  this  case  the  Agent  to  His  Excellency 
the  Governor  in  Khandosh  submitted  for 
tho  confirmation  of  the  High  Court  of 
Bombay  his  proceedings  in  which  he  had 
convicted  the  prisoner  of  murder  in  the 
Mehwashi  Estate  of  Kathi,  and  sentenced 
him  to  transportation  for  life. 

Held,  that  the  High  Court  had  j  irisdic- 
tion  to  hear  and  determine  the  reference. — 
IMPERATRERI  v  R.\TNYA.— 25  Bom.,  667 

7.  Act  XX  of  1847  (Indian  Copy  Right 
Act) 

Sections  3,  6 — Press  and  Registration  of 
Boo'cs  Act  (XSV  of  1367;,  Section  18  -Expung- 
ing  entry  from  the  Catalopiz  of  books  kept  in 
Bombay — Jurisdiction  of  High  Court  of  Calcut- 
ta— '21  and  25  Vic'oria  C.  104,  Sectimi  9— Ac- 
quiring of  copyright  in  British  India  t)y  foreig- 
ner residing  abroa  i. 

By  section  6  of  Act  XX  of  1847,  the  only 
Court  having  jurisdiction  to  deal  with  the 
Register  of  Copyrights  for  the  purpose  of  vary- 
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iug  or  expunging  an  entry  was  the  Supreme 
Court  iu  Calcutta.  It  liad,  therefore,  juris- 
diction 0Vi,r  the  book  of  Kegibtjry  wherever  it 
happened  to  be  kept. 

By  section  9  of  21  and  25  Vic.  C.  104,  the 
High  Court  of  Calcutta  took  over  all  the 
powers  of  the  Supreme  Court  including  the 
powers  which  the  Supreme  Court  exercised 
absolutely  in  respect  of  any  Copyright  Regis- 
ter. 

Held,  that  the  High  Court,  therefore,  has 
jurisdiction  to  order  the  expunging  of  an 
entry  iu  the  Catalogue  of  books  kept  in  Bom- 
bay under  section  18  of  Act  XXV  of  1867. 
ISMAIL  BIN  SHAIKH  BADAL  v.  ALI- 
BHOY  SABAP  ALL  1  C.  L.  J.  278  = 
9  C  W.  N.  591-  (On  appeal  from  this  case 
see  No.  (2)  next. 

(2)  Sections  6,  li-Printing  Presses  and  News- 
papers Act  (XXV  of  1867),  Section  18—  Book  of 
Bcgisti-y — Catalogue  of  Books — Application  to 
have  a  name  expunged  from  such  catalogue — 
Assignee  of  proprietor  of  copyright — Infringe- 
ment of  Copyright — Supreme  Court  of  Calcutta. 
Jurisdiction  of — High  Court  of  Calcutta.  Juris- 
dictio:i  of — High  Court  of  Bombay.  Vesting  of 
jurisdiction  In  — Judge  of  the  Original  Side. 
Power  of.  to  try  the  case — Charter  Act  ("24  and 
25  Vict.  Cap.  104),  Sections  9,  13,  U—Tjetters 
patent.  Section  36 — Person  aggrieved.  Meaning 
of — Affidavit  evidence  if  proper — Summary 
proceeding. 

Section  18  of  Act  XXV  of  1867  has  not 
ousted  the  jurisdiction  of  the  Supreme  Court 
of  Calcutta  specially  vested  in  it  by  section  6 
of  Act  XX  of  1847  to  entertain  an  application 
to  have  the  name  of  a  person  who  has  got  his 
name  registered  in  the  Catalogue  of  Books  at 
Bombay  iu  fraud  of  the  applicant's  rights' 
under  the  provisions  of  the  Act,  expunged 
from  such  Catalogue;  nor  has  it  vested  such 
jurisdiction  in  the  High  Court  of  Bombay. 

A  Judge  of  the  High  Court  appointed  by 
the  Chief  Justice  of  the  Court  under  section 
14  of  the  Charter  Act  (24  and  25  Victoria  Cap. 
104)  to  take  the  work  of  the  Original  Side  of 
the  Court,  has,  having  regard  to  sections  9, 
13  and  14  of  that  Act,  and  to  section  36  of  the 
Letters  Patent,  j  irisdiction  to  try  the  case. 

A  proprictoi  of  the  Copyright  of  books  is 
a  person  aggrieved  within  the  meaning  of 
section  C  of  Act  XX  of  1847  when  he  finds 
that  another  person  has  got  his  name  regis- 
tered iu  the  Catalogue  of  Books  at  Bombay  in 
fra.ud  of  his  rights. 

The  summary  proceeding  mentioned  in 
section  14  of  Act  XX  of  1847  means  the  sum- 
mary proceeding  mentioned  in  section  6  of 
the  Act.  A  proprietor  of  the  Copyright  of 
books,  whose  name  has  not  been  entered  in 
the  Book  of  Registry  at  the  office  of  the  Sec- 
retary of  the  Home  Department  of  India  at 
the  time  the  proceeding  is  commenced,  is 
precluded  by  section  14  of  the  Act  from  main- 
taiuing  an  application  to  have  the  name  of 
a   persou   expunged   from   the   Catalogue   of 
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Books  at  Bombay,  the   proceeding  being   one 

in  respect  of  an  infringement. 

I'er  Sale,  J. — The  high  Court  in  its  Origi- 
nal Jurisdiction  is  the  successor  in  the  direct 
lino  of  descent  of  the  Supreme  Court  and  all 
the  powers  and  functions  of  the  Supreme 
Court  uow  fall  to  be  exercised  by  the  Judge 
or  Judges  of  the  High  Court  who  ai-e  appoint- 
ed by  the  Chief  Justice  to  exercise  the  Origi- 
nal Jurisdiction  of  the  Court.  ABDOOLLA 
BHAY  SARAPALLI  v.  ISMAIL.     2  C    Ii  j 

511  =  10  W.  N.,  Cal ,  134,  33  C  571 

3.  Section  14^ Act  (XXV  of  1867)— Copy- 
right—No  copyright  in  unregistered  publica- 
tions. 

In  the  case  of  a  book  which  has  been 
published  there  is  no  right  to  sue  on  account 
of  piracy,  except  when  the  copyright  has  been 
registered,  and  subsists  under  statutory  pro- 
visions. The  effect  of  the  proviso  to  section 
14  of  Act  XX  of  1847  is  to  protect  copyright  iu 
unpublished  works  as  also  copyright  where 
there  is  registry  under  the  statute  in  the  case 
of  published  works  inclusive  of  cases  in  which 
there  ha.s  been  registry  before  the  suit,  though 
after  the  infringement  complained  of.  17 
Cnl.,  951  distinguished.  SABAPATHY 
IMUDALIAR    V.    SEETHARAMIAH,     99  M. 

292- 

4.  Section  18— See  No.  (3)  Supra 

8.  Act  1848 — (Indian  Insolvent  debtors 
Relief  Act.) 

1.  §  7  Vesting  order,  withdrawal  of  peti- 
tion. Reversion  of  property. 

When  a  petition  is  filed  in  insolvency,  a 
vesting  order  is  made  in  the  official  assignee's 
favour  and  the  insolvent's  property  vests  in 
him.  The  ac'jidication  of  a  man  to  be  insol- 
vent has  the  same  effect  On  the  withdrawal 
of  the  petition  for  insolvency,  the  vesting 
order  determines  and  must  be  taken  to  be 
annulled:  and  the  property  of  the  insolvent 
vests  in  him.— MACLEOD  v.  HAJI  SAJAN 
LALJl-9  B  L  R.  1006- 

2-  §  7.  Thelenefitof  an  executory  con- 
tract can  vest  in  official  assignee,  as  it  is 
an  actionable  claim  under  §  8.  T.  P.  A.  and 
a  such  property  as  would  vest  in  the  Offi- 
cial assignee  under  §  7.  of  the  Indian  Insol- 
vencv  Act.  JAPPER  MEHER  4LI  v 
BUDGE  BUDGE   JUTE  MILLS  &  Co.  11  C. 

W  W  566-34  C.  289. 

(1!  liuii  teas  a  case  on  appeal  from  10  C.W. 
N.  755  =  33  C.  r02.) 

3-  §§  la  and  49.—%  49  is  not  directory  but 
merely  permissive,  and  after  a  vesting  order 
has  been  made  and  the  schedule  filed,  the 
Court  can  under  §  245  B.  C.  P.  C.  direct  execu- 
tion against  the  per':on  of  the  defendant  by 
his  arrest  and  imprl:,onmeut  iu  oases  of  fraud 
or  misconduct.  EHASKAR  W.A^L^N  RA- 
NADErSRIDHAR  KRISHNA  KOTHAULE 

-9  B  L.  R.  898. 
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4.  Act  1848 — (Indian  Insolvent  Debtoi's 
Ilelirf  Act)  Insolvency — Indian  Insolvency  Act, 
184li — ai>j)cal  from  order  refusing  benefit  of — 
ap2>iieation  by  appellatit  for  protection  from 
arrest — section  IS,  73 — Loicer  Burma  Courts 
Act,  19UU,  §  8— Civil  Procedure  Code,  §§  5^5, 
c3i),  nr,  4,. 

Applicaut  had  filed  an  appeal  against 
the  Older  of  the  learned  Judge  on  the  Origi- 
nal Side  of  the  Chief  Court,  dismissing  his 
petition  for  the  hencfit  of  the  Act  for  the  Re- 
lief of  Iusoh'oi>t  Debtors.  He  applied  for  an 
order  of  i)rotection  from  arrest  during  the 
hearing  of  the  appeal. 

Ueld — after  examination  of  the  law  applica- 
ble, that  such  an  order  could  not  be  granted. 

Agabob,  F.,  in  re-3    L.     B-     K-  1906     P- 

241. 

(5)  Insolvent  Debtor — comiiosition  with 
creditors — unchcduled  debt—  liability  of  nego- 
cited  promiisory  note— fraud— bar  to  suit — In- 
dian Insolvency  Act,  ISiS. 

A  was  aoj  idicated  an  insolvent,  and  en- 
tered into  a  composition  deed  with  certain  of 
his  creditors,  which  was  to  operate,  on  com- 
pliance with  its  terms,  as  effectually  as  an 
order  of  final  discharge  under  the  Indian  in- 
solvency Act,  in  respect  of  the  debts  due  to 
the  assenting  creditors.  The  amount  due  to 
each  was  shown  in  a  schedule  to  the  deed. 

B,  one  of  those  creditors,  subsequently  sued 
A  for  a  sum  due  on  two  promissory  notes 
made  in  favour  of  A  by  C,  and  negociatcd  by 
A  with  B.  The  amount  due  on  these  notes 
had  not  been  included  as  due  to  B  in  the 
schedule  to  the  composition  deed  or  brought 
to  the  notice  of  the  other  creditors. 

Held, — that  B  was  therefore  debarred  from 
suing  A  for  the  amount.  Britten  v.  Hughes, 
C182y)  5  Bingham,  4G0;  followed.  Puyler  v. 
Homershan,  (1815)  5  Maule  and  Selwyu,  423; 
referred  to.  M.  N.  N.  RAMAN  CHETTY 
1-.  ABDUL  KAULK  and  others.  4  L.  B.  R. 
1907  P.  101 

6.  §§  36,  37,  47,  50,  60— The  whole  object 
of  the  Act  imiilies  that  the  insolvent  must 
place  all  the  property  he  has  in  the  hands 
of  the  Cjurt  for  being  collected  and  distri- 
buted a  nougst  his  creditors,  and  that  he 
mi  st  re  ider  every  assistance  to  unable  the 
Court  aud  tlic  oflicial  assignee  to  realize  the 
prop.  ry.  Whore  the  applicant  only  informs 
the  Cjurt  in  his  schedulj  that  he  has  certain 
debts  due  to  LIlu  but  does  nothing  more, 
held  that  the  Court  is  justified  in  adj  lurniug 
the  hearing  until  the  p.ppUoaut  h  .s  taken 
the  necessary  steps  before  the  benefit  of  the 
Act  can    be  extended   to  him. 

The  vesting  order  vests  in  the  official 
assignee  all  the  property  which  the  insolvent 
possesses  or  is  entitled  to  when  the  order  is 
made,  but  also  all  property  which  be  may 
thereafter  become  entitle  to  until  he  obtains 
a  certificate  of  final  discharge  either  under 
Section   50  or  CO  of    the    Act.     Therefore  the 
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official  assignee  is  entitled  to  receive  the  whole 
salary  which  the  insolvent  was  at  the  time 
of  the  order  earning  or  might  there  iftjr 
earn  until  ho  obtains  the  certificate  of  dis- 
charge. The  Court  can,  however,  under  §  47 
make  a  reasonable  allowaaco  for  the  appli- 
cant's maintenance  until  final  order. 
MAUNG  CHIT  U.  y.  OFFICIAL  ASSIGNEE 

L.  B.  P..  1900-02    p.  249. 

9.  Act  XVIII  of  1850  -{Judicial  Offi- 
cers' I'rohclioK  Act.) 

1.  Judicial  Officers'  Protection  Act 
(XVIII  of  1850), — Judicial  officers — Act  done 
in  discharge  of  duty — Protection  afforded  as  a 
matter  of  pid>lic  policy — Jurisdiction — Civil 
Procedure  Code  (Act  XIV  of  1882),  Section 
liOi — Judgement 

To  secure  the  protection  of  Act  XVIII 
of  1850,    the  defendant   must  show — 

i.  That  the  act  complained  of  was  done 
or  ordered  by  him  in  the  discharge  of  his 
judicial  duty,  aud  (ii)  that  it  was  witliin 
tlio  limit.!  of  his  jurisdiction,  or  if  not  with- 
in those  limits,  that  he,  at  the  time  in  good 
faith  believed  lilmself  to  have  jurisdiction 
to   do    or    order   the    acts  complained  of. 

Jurisdiction  mentioned  above  rests,  not 
on  the  proof  adduced  in  sujiport  of  the 
charge,  but  on  the  nature  of  the  charge 
actually  made. 

The  protection  afforded  to  judicial  officers 
rests  on  public  policy.  And  thought  hereby 
a  malicious  Judge  or  Magistrate  may  gain 
a  protection  designed  not  for  him  but  in 
the  public  interest,  it  happily  does  not 
follow  that  he  can  exercise  his  malice  with 
impunity.  His  conduct  can  be  investigated 
elsew  here   and    due  punishment    awarded. 

A  judgement  was  written  by  a  Judge 
after  he  was  transferred  frojn  1;ho  District 
and    it   was     pronounced    by    his   successor. 

Held,  that  section  191)  of  the  Civil 
Procedure  Code,  1882,  afforded  a  compleia 
answer  to  the  objection  that  the  jadgem;nt 
was  illegal. 

Per  Jenkins,  C.  7.—"  We  earnestly  hope 
that  those  judicial  officers  whose  official 
movements  miy  leave  them  open  to  this 
charge  (that  is  of  wilfully  compelling  the 
defendant  to  follow  the  movements  of  his 
camp)  will  strive  to  esercise  their  powers 
with  such  consideration  for  those  who 
appear  before  them  as  will  secure  them 
from  any  imputation  of  misconduct  in  this 
respect."  GIK-TASHANKAH.  NARSIRAM  v. 
GOPALJI     GULABBHAI,     ^  B-  L-  E.  951. 

=30  B  241 

2.  Cicil  Procedure  Code  {Act  XIV  of 
1SS2),  Section  5SS— Tort  — Tort  committed  by 
Gocei-nm-nt  scrcant-Goeernment,  LUihility  of 
—Provincial  Small  Cause  Courts  Act  {IX  of 
18S7)  Schedule  II,  Exceptions  1  and  3— Second 
appeal — Gocernmcnt.    Suit  against. — 

In  cases  of  torts  commited  by  Govern- 
ment officials  the  person  to  be  sued  is  the 
person  who   has  actuallv    dune  ths    alleged 
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wrongful  act,   wbo    may  or   may  not  liave   a 

statutory    or   other   defence. 

The'  plaintiffs  sued  Government  for  re- 
covery of  money  alleged  to  have  been 
wioiigfully  made  over  by  a  Magistrate  pur- 
porting to  act  under  the  provisions  of 
section  577  of  the  Cirminal  Procedure 
Code. 

Hiid,  that  the  Government  was  not 
liable,  for  the  Magistrate  was  in  sucb  a 
jiosition  that,  for  all  practical  purposes, 
the  Goverument  had  no  control  over  him, 
it  did  not  cause  the  act  complained^  of, 
did  not  authorise  or  adopt  it,  and  gained 
no  profit  from  it.  4  Mad.,  34ti ;  17  Cal.,  290 
referred    to. 

That  the  suit  was  cognizable  by  a  Small 
Cause  Court;  and  its  value  being  less  than 
Ks  500,  second  appeal  did  not  lie.  MOTI 
L\L  GHOSE  V.  SECRETARY  OP  STATE 
FOB  INDIA.  1.  C-  L.  J.  855=9  C-  W.  N- 
495- 

3.  CivU  Procedure  Code  {Act  XIV  of  1882), 
Section  220 — Costs— Discretion. 

The  fact  that  the  defendant  is  protect- 
ed under  the  provisions  of  Act  XVIII  of 
1850  does  not  take  away  the  discretion  of 
the  Court  under  section  220  of  the  Civil 
rrooedure  Code  as  to  the  award  of  costs. 
G\NESH    MAHADEV   v.  NARAYAN    BAL- 

SHET.  4B.  L.R  109- 

4.  Daviages  for  plaintiff ' s property  having 
been  wrongly  attached  as  that  of  the  accused 
wilder  Section  88;  Criminal  Procedure  Code 
—  Liability  of  Secretary  of  State  and  the  cmn- 
plainant—Act  XVIII  of  1850. 

The  plaintiff  brought  this  suit  against 
(1)  the  Secretary  of  State  for  India  in  Coun- 
cil; (2)  Messrs.  Ralli  Brothers;  and  (3)  B. 
P.  R.  Chowdhry  for  recovery  of  certain  im- 
movable property  aud  mesne  profits,  on  the 
allegations  that  the  property  in  dispute 
belonged  to  the  plaintiff;  that  defendant 
No.  2,  Messrs.  Ralli  Brothers,  having  in- 
stituted criminal  proceedings  against  defen- 
dant No.  3,  B.  P.  B.  Chowdhry,  and  the 
accused  not  having  appeared,  the  property 
in  dispute  was,  on  the  1st  of  July,  1895, 
attached,  at  the  instance  of  defendants  No. 
2,  under  Section  88  of  the  Code  of  Crimi- 
nal Procedure,  as  the  property  of  the  ac- 
cused ;  that  the  plaintiff  was  thereby  dls- 
j)o-osessed  of  the  property  in  dispute  which 
remained  in  the  possession  of  the  servants 
of  defendant  No.  1,  the  Secretai-y  ofS'ate; 
and  that  notwithstanding  that  the  plain- 
tiff served  defendant  No.  1  with  a  notice 
under  Section  424  of  the  Code  of  Civil  Pro- 
cedure before  bringing  the  suit,  the  property 
in    dispute   was  not   released. 

Held,  that  the  defendant  No.  1  could 
not  be  made  liabls  for  mesne  profits  and 
damages  for  any  period  preceding  the  date 
on  which  the  property,  if  it  had  been  pro- 
perty of  the  absconding  offender,  would  have 
eome   to  be  at  the  disposal  of  Government 
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under  Section  88  of  the  Code  of  Criminal 
Procedure ;  the  Officers  of  Government  were 
protected  by  Act  XVIII  of  ]850,  the  attach- 
ment being  an  act  of  the  magistrate  in  the 
discharge  of  judicial  duty  and  no  want  of 
good  faith  being  imputed  to  the  Magistrate 
or  to  the  Police-officers  who  acted  under 
his  orders.  But  the  defendant  No.  1  must 
be  held  liable  for  mesne  profits  and  dama- 
ges in  respect  of  the  period  subsequent  to 
the  date  when  the  property,  if  rightly  at- 
tached, would  have  come  to  be  at  the  dis- 
posal of  the  Government  under  Section  88 
of    the    Criminal    Procedure  Code. 

Held,  also,  that  the  defendants  No.  2 
were  liable  for  damages  as  they,  as  private 
prosecutors  through  legal  aud  other  agents, 
did  cause  the  attachment  to  be  effected. — 12 
W.  R.,  339,  referred  to.  THE  SECRETARY 
OF  STATE.FOR  INDIAN  IN  COUNCIL  v. 
GAGATMOHINI  DASSI.     28  Cal.  540. 

10.  Act  XXI  of  1850  (Caste  Disabilities 
Removal  Act.) 

1.  Object  and  Meaning  of  the  Act — 
See  Act  X  of  1S65. -Mrs.  EDITH  SUSAN 
JIUKERJI  V.  Mrs.  GEORGE  ALFRED  and 
others  52  P.  W.  B.  1907 

2  Guardians  and  Wards  Act  (VIII  o/1890;, 
Section  17  (2) — Hindu  Law—Ouardian  and 
Ward — Mother  preferable  guardian  of  her 
daughter  than  paternal  grand-father — Act  XXI 
of  1850,  Section  1  Excommunication  from 
caste — No  disqualification. 

A  Hindu  mother  is  a  preferable  guardian 
of  her  infant  daughter  than  paternal  grand- 
father. The  fact  that  the  mother  lias  been 
outcasted  does  not  stand  in  the  way  of  her 
being  appointed  as  guardian  by  Court.^ 
KAULESRA    v.    JORAI    KASAUNDHAN,— 

A  W  N- 1905  P  205=2  A  L  J  663=28 
A  233 

3  Hindu  Law — Adoption — Boy  given  iri 
adoption  by  his  uncle  under  the  atithority  of  his 
father  converted  to  Muhammadanism. 

Held,  that  an  adoption  among  Rajputs 
is  not  invalid  under  Hindu  Law  because 
the  boy  is  given  under  the  authority  of  his 
father  converted  to  Mahomadanism  by  his 
uncle.  Adoption  may  be  regarded  as  a  civil 
transaction  as  well  as  a  religious  ceremoni- 
al. If  civilly  the  father  is  competent  to  give 
he  is  equally  competent  to  sanction  the 
giving.  The  Court  observed  "  were  the  parties 
here  Brahmins,  and  not  Rajputs,  and  datta 
liom  essential  then  possibly  the  father  after 
becoming  a  MubammaJan  could  not  sanc- 
tion his  brother  to  be  present  at  the  giving 
during  the  datta  horn,  but  the  point  does  not 
arise  here."  8  Bom.  H.  C.  R.,  244;  24  Bom.  89, 
referred  to.  SHAJI  SINGH    OMRAY    SINGH 

V.  SANTABAI.-3  BOM-  L-  R  P  89=25  B. 
551. 

4.  Effect  of  conversion  or  change. of  reli- 
gion before  the  passing  of  Act  XXI  ol  1850, 
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Sec  Hindu  Law  Conversion,  GOBIND  KRI- 
SHNA  NARAIN  V.  KHUNNI  LAL  4  A-  L 

J.  365  =  A.  W    Jf  1907  P  151=29  A.  487 

5  A  Hiudu  daughter  converted  to  Mo- 
hammadism  and  marrying  a  Mohamraadan 
during  the  life  of  her  Hindu  husband,  has 
110  right  of  inheritance  to  her  Hindu  father. 
See  Hindu  Law  Inhn-itance,  SUNDARI  LE- 
TANI  I'.    PITAMCARl  LETANI,   2   C  L.  J. 

97=9C.W  N  1003 

6  Muhammadan  Convert's  right  to  con- 
test alienatio7i  by  his  Hindzi  Collateral  (See 
Custom  Punjab  77  P.  W.  B.  1007,  (Jiwan  r. 
Harnani  Dass) 

(11)  Act  XII  Of  18S5  {Legal Representa- 
tivi's  Suits  Ads)  Tort — Malicious  prosecution  — 
Suit  for  damages  not  to  proceed  against  repire- 
sentatives  of  deceased  u- rang  doer— Act  XIl  of 
1855,  section  1,  clause  2 — Abatement  of  suit. 

Clause  2  of  Section  1  of  Act  XII  of  1855 
does  not  apply  to  an  action  commenced 
against  the  defendant  in  his  life  time,  but 
only  to  actions  commenced  against  the  exe- 
cutors, administrators  or  other  representa- 
tives of  a  deceased  wrong  doer.  Therefore  a 
suit,  brought  against  a  wrong  doer  during  his 
life  time,  will  abate  on  his  death. 

13  Bom.,  &T1  followed,  31  Cat.,  406  referred 
to.  RAMCHODE  DOSS  r.RUKMANY  BHOY. 
28  Va.  487. 

(12)  Act  XIII  of  1855  (Fatal,  accidents 
Act)  Limitation  Act  (XV  of  1877),  Sections  7,  8, 
Schedule  11,  Art  21 — Tort — Death  caused  bij 
wrongful  act — Suit  by  deceased's  representatives 
for  compensation — Limitation — Joint  claim- 
ants. Meaning  of — Some  of  the  beneficiaries 
being  minors.     Effect  of — 

The  relations  of  a  person  whose  death 
was  caused  by  the  wrongful  act  of  another 
could  not,  prior  to  the  enactment  of  Act  XIII 
of  1865,  claim  compensation  on  account  of 
the  death.  Such  a  right  to  claim  compensa- 
tion was  conferred  by  Act  XIII  of  1855. 

It  is  not  correct  to  say  that  the  term 
"  representatives  "  as  used  in  section  1  of  Act 
XIII  of  1855  has  no  application  to  Europeans 
and  Eurasians,  nor  is  it  correct  to  say  that  it 
includes  all  the  "heirs"  of  the  deceased. 

It  means  and  includes  all  or  any  one  of 
the  persons  for  whose  benefit  a  suit  under 
the  Act  can  be  maintained. 

Only  one  suit  is  allowed  to  enforce  the 
claims  of  all  the  persons  beneficially  entitled 
and  in  such  suit  the  right  of  eacli  and  every 
one  of  them  shall  be  adjudged  and  adj  isted 
by  the  Court.  Such  suit  may  be  brouyht  by 
the  executor  or  administrator  of  the  deceas- 
ed, or  where  there  is  none  such  or  where  such 
executor  or  adminstrator  fails  or  is  unwilling 
to  sue,  the  suit  may  be  brought  by  and  in  the 
name  of  the  representatives  of  the    deceased. 

The  right  of  the  beneficiaries  to  compen- 
Bation  is  a  right  distinct  in  each  so   that   the 
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beneficiaries  are  not  entitled  to  clainl  com- 
pensation jointly  but  are  entitled  to  claim  re- 
lief severally  in  respect  of  the  same  cause  of 
action. 

Where  of  several  beneficiaries  entitled  to 
claim  compensation  under  Act  XIII  of  1855 
some  are  under  no  disability  while  others  are 
the  latter  will  not  ba  entitled  to  claim  the 
benefit  of  section  7  of  the  Limitation  Act  for 
tliey  are  neither  "  joint  creditors"  nor  "  j^int 
claimants"  within  the  meaning  of  section  8 
of  the  Act.  A  suit  brought  by  poi-sons  under 
disability  under  sucli  circumstances  will 
therefore  be  barred  if  brought  more  than  one 
year  after  the  accrual  of  the  cause  of    action. 

The  term  "joint  claimants"  in  section  8 
of  the  limitation  Act  is  used  with  reference 
to  persons  whose  substantive  right  is  joint  or 
who  possess  the  same  identical  substantive 
right.  The  expression  does  not  compreliand 
persons  whose  riglits  are  distinct  and  diifor- 
ent.  JOHN  v.  THE  MADRAS  RAILWAY 
COMPANY.  15  M.  L.  J.,  1905.  p.  383  = 
28   M.  479. 

(12a)  Act  XXVIII  of  1855  {Usury 
Laws  Repeal  Act  (XX  VIII  of  Itioj).  Evidence 
Act  {1  of  1872)  S.  92,  2>rov.  2. 

Certain  Hundis  upon  which  a  suit  was 
brought  were  silent  as  to  interest.  But  it  was 
proved  that  according  to  the  custom  of  the 
district  the  parties  had  entered  into  a  colla- 
teral written  agreement,  that  the  hundis 
should  bear  interest  at  30  per  cent,  per 
annum. 

Hcid— That  S.  80  of  the  Negotiable  Instru- 
ments Act  was  an  enabling  section,  and  did 
not  bar  the  recovery  of  interest  at  the  rate. 
GOSWAMI  SRI  GHANSHIAM  LALJI.  v 
RAM  NARAIN,     H  C-  W-  N-  105     (P-     C  ) 

=4A  1   J  29=9  Bom.  L  R  I=IMLT- 
427=17  ML  J.  35  =  5  CL  J-  7=29    A  33 

13.  Act  XXVIII  of  1855-  (Usury 
Laws  Repeal  Act). 

Interest  Act  {XXVIH  of  1*3.5;,  Section  2— 
Exorbitant   rate  when  not  allowable. 

The  mere  fact  of  the  rate  of  interest 
being  exorbitant  is  not  sufficient  to  entitle 
the  debtor    to    exemption    from     liability. 

Where  the  terms  of  a  contract  are  so 
extortionate  as  to  involve  the  conclusion 
that  the  party  did  not  understand  what 
he  was  about  or  was  the  victim  of  severe 
imposition,  such  a  contract  is  not  enforced 
by  Courts  of  Justice.  SATISH  CHUNDER 
GIBI  V.  HEM  CHUNDER  MOOKHOPAD- 
H.AY.    29   C-  823. 

14.  Act  XV  of  1856.  (Sindu  Wi- 
dow   Remarriage  Act). 

1.  Re-Marriage  of  Hindu-Widows  Act 
(XV  of  1856)  Section  2— Hindu,  widow — 
Second  marriage — Property  left  by  son  from 
former   husband — Succession   to   such  property. 

Held,  that  a  Hindu  widow  who  con- 
tracted  second   marriage   after  the    death  of 
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lier  fornii^r  husband  is  entitlad  to  sueoeod 
to  the  property  left  by  her  son  from  her 
former  husband,  the  sou  having  died  after 
her  contracting  the  second  marriage.  11  W. 
li.  5-2  followed.  BASAPPA  6i)^  FAKIPAPPA 
r.    RAYAVA  kom  BASAPPA.     S.  C,     6  Bom 

L  E...779  (F-  B)=29  B    91 

2.  Act  XV  of  lS5ti  Section  S— Effect  of  re- 
viarriacje   on  the    rights  of  a  llindu    widow. 

A  Hindu  widow  is  net  piciladod  by  re- 
marriage from  inheriting  the  property  left 
by  hsr  son  from  her  first  husband.  CH.^- 
JIAR    HARU   HALMEL  v.  KASHI.     4  Bom 

L.R  73=26  B    883- 

3.  Act  XVrof  1856    (Widmi' Marriage) 
Marriage  between   a  Khatri  and  a  Khat- 

rani  «;«rfo(«— chadar  andazi — Legitimacy  of 
issue-inheritance. 

The  plaintifis,  being  the  collaterals  of 
a  deeeas:;d  Khatri,  c'a'.med  his  estate  against 
the  defendants,  whom  they  alleged  to  be 
the  illegitimate  sous  of  the  deceased  as 
tieir  mother  was  a  widow  at  the  time  of 
her  allowed  marriage  with  the  deceased,  and 
that  no  legal  marriage  had  been  contracted 
Le'weeu  her  and  the  deceased.  It  was 
found  that  the  defendant's  mother  was  a 
Kluitrani  widow  and  that  a  marriage  by 
the  chadar  andazi  form  (which  prevailed 
in  the  tract  of  the  country  in  which  the 
parties  resided)  was  gone  through  by  the  par- 
ties. Hdd,  the  marriage  was,  apart  from  the 
custom,  legal  and  valid  under  Act  XV  of 
1856,  and  the  defendants,  as  the  offspring 
of  such  marriage,  were  legally  entitled  to 
inherit  their  deceased  father's  estate.  49 
P.  E.  1903  mowed.)     NATHU   v.  RAM   DAS. 

4  p.  R  1905=20  p.  L  R-  1905- 

4.  Karewa  between  a  khatri  and  khatrani 
toidote,  status  of  issjie — Cotictibine  or  dharel 
Jias  no  legal  status. 

Held,  that  a  karewa  marriage  between  a 
Khatri  and  a  Khatrani  widow  is  valid  under 
S.  1  of  Act  XV  of  185G  and  the  issue  of  such 
marriage  is  legitimate  and  capable  of  in- 
heriting property.  Held,  also,  that  a  woman, 
who  accepts  the  position  of  a  mere  concu- 
bine or  dharel,  acquires  thereby  no  legal 
status  as  a  \\'ile.—(Ui  P.  li.  19G3  and  i  P.  E. 
1903  followed  22  P.  E,  1SS9  and  46  P.  E.  1H91 
(F.   B.)  rcfd.  to.)   NARAIN    DASS  v.  GUJAR 

JIAL-61P-  E-  1905- 

5.  Marriage — A  Khatri  KtiTia  Silk  married 
a  Tartchani  Jut  woman — Act  XV  of  1S56, 
Hindu    Law. 

Held,  that,  according  to  custom,  the 
marriage  of  a  Khatri  KuJia  Sikh  with  a 
2'arJ.hcni  or  Jat  woman  in  Karciea  form  is 
not  invalid,  and  the  offspring  of  such  union 
are  not  illegitimate:— (r.  /?.  73  of  1897  ref.  to) 
KANJIT  £IKGH  V.   ISA  15  p.  L-  R-  ISO?- 

6-     Wido^o    r»-viarriage — Forfeiture    of    in- 
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terest  in  the  estate  of  first  husband — Widow 
remarriage  Act  (XV  of  W56),  Section  2 — Trans- 
ferees from  a  xierson  not  entitled  to  transfer. 
Eight  of — Hindu  Law. 

A  Hindu  widow,  belonging  to  Kasodhan 
caste,  in  which  there  is  no  obstacle  by  law 
or  custom  against  thj  re-marriage  of  widows, 
does  not  by  marrying  again  forfeit  her 
interest  in  the  property  left  by  her  first  hus- 
band—11  All.-iiO;  A.  W.N.,  1S89  p.  78;  20 
All.,  476  followed. 

G.  died  leaving  a  mother  K  and  a  widow 
T  who  remarried.  T  transferred  his  rights 
to  the  plaiutilis  and  K  to  some  of  the 
defendants  who,  in  order  to  pay  up  the  debt 
of  G,  mortgaged  the  property  to  other  defen- 
dants. 

Held,  that  T  did  not  forfeit  her  right 
on  account  of  ro-marriage. 

Held,  further,  that  the  plaintiff  was  not 
bound  by  the  arrangement  entered  into  by 
defendants,  although  the  money  was  borrow- 
ed to  pay  up  tr's  debt.  The  defendants  were 
not  interested  in  paying  G's  debts  when  they 
purchased  from  K  and  could  not  burden  ths 
estate  by  a  mortgage.     KHUDDU  v.  D"JRGA 

PRASAD,-W-  K  ALL  1803P  299=S  A-  L- 
J-  729=29  A  122. 

7  Hindu  Widowi,'  Ee-marriage  Act  (XV  of 
1856),  Section  2,  5 — Hindu  widow — Ee-marri- 
age— Eight  to  succeed  to  son  by  first  Uusbani 
dying  siibseguenl  to  re  marriage. 

A  Hindu  widow  who  re-marries  during 
the  life-time  of  his  son  by  first  husband  is 
entitled  to  succeed  on  his  son's  death  to  the 
estate  left  by  him.  2  B.  L.  E.  199  followed. 
LAKSHMANA  SASAMALLO  i'.  SIVA  SASA- 
MALLAYANl,  15  M-  L  J-,  1905,  P-  245  = 
28  M- 425- 

8  Hindu  Z-ait'^Widow  marriage  Act  XV 
of  1856. 

The  Hindu  Widow  Marriage  Act  XV 
of  1836  applies  to  all  widows,  including 
those  widows  who,  apart  from  the  Act, 
would  be  able  to  re-marry, — 2  B.  L.  E.  A.  C. 
J.  199,  5  C.  P.  L.  E.  So  and  26  B.  388  cited 
and  followed,  22  B.  321,  9  C.  P.  L.  E.  47,  11. 
A.  330,  22  a.  589,  11  B.  119,  130,  19  C.  289, 
1  M.  223,  11  A.  2j2  and  It  C.  176  referred  to 
SADHU    GOUR  v.  Ml.  PATANGO.— 16  C-  P- 

L  R 1903  P-  99- 

15  Act  XXV  of  1858  (CouH  of  Wardi 
Act) — See  Bengal  Court  of  IVards  Act  IX  of 
1S79  5  lO—See  Act  XXXV  of  1S58  §§  9,  10  and 
11—29  C-  638- 

16  Act  XXXI  of  1853.— (Act  for  settle- 
ment o'.  LinJ  giiined  by  Alluvion  in  Ben- 
gal   Presidcucy) 

See   Alluvion    and    diluvion — 7-  C-  W  N- 

193  =  5  B  L-  R-  1-SO  C  291  (?-  C  ) 

17  Act  XXXV  of  1858-(^'"«"'ics  Es- 
tates Act.) 
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1.     §§  H  and  23  Sea  infra  No.  (13) 
Cla. )     Ss  3,  22—meanitii)   of  "relative"  in 
S-    a     I  iqniry    into    the    lunacy,      who    could 
apply — Order  by  DisUict  Judge  appeal, 

Tlic  applicant  iu  this  case  admitted  in 
his  application  that  be  was  no  relative  o£ 
Rahman  whom  he  alleged  to  be  a  lunatic, 
and  there  was  no  allegation  that  the  appli- 
cant possossed  any  other  status  such  as  was 
described  in  S.  3  o£  the  Act.  The  applicant 
was,  therefore,  held  not  competent  to  apply 
to  the  District  Judge  to  make  an  enquiry  in- 
to the  alleged  lunacy  of  Hahman.  The  con- 
tention that  the  aiiplioaut  and  the  alleged 
lunatic  were  members  of  the  same  tribe,  and 
that  the  term  "relative"  in  S.  3  was  wide 
enough  to  include  such  cases  was  over  ruled. 
It  was  held  that  a  member  of  the  same  tribe 
is  not  a  'relative'  within  the  meaning  of  S.  3. 
Held  also,  that  an  appoj,!  from  the  order 
of  the  District  Judge,  iu  this  case,  lay  to 
the  Chief  Court  as  the  value  of  the  proper- 
ty involved  exceeded  Rs.  5000,  (32  P.  E.  lSd7 
refd.    (J.— MUHAM.MAD      YAR    v.      ILAHI 

BUKSH-94  p.  K  1906- 

2  Ss.  3,  9  and  10,  application — Duty  of 
Court  to  eng^uiretohcther  lunatic  has  property. 
Previous  to  the  Court's  taking  action 
on  an  application  under  the  Act,  it  is  neces- 
sary that  the  Court  should  be  satisfied  that 
the  alleged  lunatic  has  property.  But  on 
the  mere  denial,  by  coantor-petitioner  of 
the  possession  of  any  property  by  the  lu- 
natic, the  Court  is  not  jusntied  in  summi- 
rily  dismissing  the  petition.  In  such  a  case, 
it  must  proceed  to  enquire  whether  or  not 
the  lunatic  has  property  and  whether  fur- 
ther action  is  necessary  and  then  take  or 
atop  further  action  as  it  may  think  fit. — 
LAKSHMI    AMMAL    v.    SEKRANGA    THA- 

MALL.  29  M-  810- 

3.    §  5  Medical  expert's  report  inadmissible 
in  evidence. 

In  proceedings  under  the  Lunatics  Es- 
tates Act  XXXV  of  1858  a  report  or  cartifi- 
cate  of  a  Medical  practitioner,  who  is  not 
called  as  a  witness,  embodying  th»  opinion 
of  such  Medical  practitioner  as  to  an  alleged 
lunatic's  mental  capacity,  and  given  in  the 
course  of  or  for  the  purposes  of  such  pro- 
ceedings, is  not  admissible  in  evidence  eitner 
under  §  5  of  the  above  Act  or  under  §  32  (;') 
of  the  Indian  Evidence  Act.  MOHAMMAD 
YAD  ALI  V.    Mt.  AMIRUN  NISA.— 7   0-  C- 

S54- 

4  Lunacy  Act  (XXXV  of  1858;,  Section  9. 
It  is  incumbent  upon  a  District  Judge 
to  appoint  a  manager  to  take  charge  of  the 
state  oi  a  lunatic.  The  mother  of  the  luna- 
tic ma}'  be  appointed  as  manager  if  she  be  a 
fit  and  proper  persou.  A  lunatic  should  not 
be  forced  to  go  to  a  lunatic  asylum  when  he 
is  well  taken  care  of  by  his  own  people  at 
home.    JOG  A  KOER,  In  «.— 3  0-  C-  973- 
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5  §§9  and  10  See  29  M.  310  Supra.  No.  (3) 

6  Court  of  Wards  Act  {Bengal  Act  IX  of 
1879;,  Section  10— Act  XXXV  of  1858,  Sections 
9,  10,  and  11. 

The  Judicial  Commissioner  of.'Chota  Nag- 
pur  considering  it  would  be  for  thej  interests 
of  the  state  of  a  certain  jacjirdar,  who  was 
adjadicated  a  luniHc  under  .\ct  XXXV  of 
1868,  authorised  the  Court  of  Wards  to  take 
charge  of  the  management  of  the  estate  and 
of  the  person  of  the  jaijirdar.  On  appeal  it 
was  contended  that  the  properties  of  the  lu- 
natic not  being  properties  paying  revenue  to 
Government,  the  Judicial  Commissioner  had 
no  jurisdiction  to  appoint  the  Court  of  Wards 
the  gardian  of  the  person  and  the  property  of 
the  lunatic. 

Held,  that  the  authority  of  the  Court  of 
Wards  to  take  ujion  itself  the  management 
of  the  property  of  a  lunatic  was  not  depen- 
dent on  the  nature  of  the  property,  and  not 
restricted  to  property  which  is  subject  to  the 
payment  of  Government  rsvenue.  MUKL'ND 
KOERI  r.  DEPUTI  COMMISSIONER  OP 
CHOTANAGPUR.— 29  C-  638- 

7.  hunacy  (District  Courts)  Act(XXXV  of 
1858),  §.  14 — Agreement  for  sale  of  properly  of 
hinatic  not  sanctioned  by  Civil  Court— Earnest 
■money  jyaid  prematurely. 

The  guardian  of  a  lunatic  entered  into 
negotiations  for  the  sale  of  some  immovable 
property  belonging  to  the  lunatic.  The 
would-be  vendee  paid  to  the  guardian  Rs.  500 
as  earnest  mon«y  and  Rs.  05  for  the  pur- 
chase of  a  stamp  for  the  conveyance,  and 
further  drew  from  his  banking  account  Rs- 
9,000  to  complete  the  purchass.  The  sale, 
however,  was  not  sanctioned  by  the  Civil 
Court,  as  required  by  section  14  of  the  Lu- 
naoy  (District  Courts  Act  1858).  Held,  that 
the  would-bo  vendee  was  entitled  to  a  refund 
of  Ss-  595  with  interest  from  the  date  when 
he  had  demanded  the  return  of  that  sum 
from  the  guardian  of  the  lunatic,  but  to 
nothing  further.      RAMDIN  v.  IKRAM-UD- 

DIN.-A  W  N-  1906  p.   298=8  All  L   J , 


8  Lunacy  {District  Courts)  Act  XXXV  of 
ItiUS,  Scciiuns  21,  22  and  23 — Lunatic — U71- 
iouiidness  of  mind.  Degrees  of — Management  of 
affairs  Incapability  of — N.  W.  P.  Court  of 
Wards  Act  {111  of  ISyj,  Local  ),  Section  8  (d) 
{i) — Medical  evidence. 

The  Additional  District  Judge  found  on 
inquiry  that  one  S.  was  of  unsound  mind  and 
incapable  of  managing  his  afiairs  and  passed 
orders  under  the  jirovisious  of  Act  No.  XXXV 
of  1858  for  the  proper  care  of  the  lunatic  and 
his  estate.  Brother  of  S.,  representing  that 
the  unsoundness  of  mind  of  S.  had  coased- 
presented  an  aiiplication  to  set  aside  the  or, 
dor.  The  apiilication  was  rejected.  The  evi- 
di-uce  of  the  Civil  Surgeon  v.as  as  follows: — 
"I  did  not  find  any  evidence   of   insanity.     I 
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believe  him  to  be  of  sound  mind. 

On  appeal    to   the    High    Court. 

I-Ield,  that  the  case  was  possibly  one 
■which  might  be  dealt  with  by  the  Local 
Government  under  section  8  clause  (d)  (i) 
o£  the  Court  of  Wards  Act,  but  the  S. 
being  of  sound  mind,  the  appeal  must  be 
accepted.  A  person  may  be  incapable  of 
managing  his  affairs  in  a  prudent  manner, 
but  unless  this  incapacity  is  due  to  unsound- 
ness of  mind,  it  does  not  justify  a  Civil 
Court  in  taking  action  under  Act  No.  XXXV 
of  IS.'iS.  DOST  MUHAMMAD  KHAN  v. 
ASHRAP  ALL    A.   W.  N.  1905  P.  8- 

9  Lunacy  Act    (XXXV  of  ISSSj    Section 
S3 — Lunacy — Evidence. 

The  brother  of  B.  applied  that  B.  be- 
ing a  lunatic  a  guardian  of  his  person  and 
effects  ought  to  be  appointed.  The  only  ex- 
pert evidence  of  a  Civil  Surgeon  with  regard 
to  the  alleged  lunacy  was  to  the  effect 
that  "  B's  mental  condition  is,  in  my 
opiuion  not  up  to  the  average  of  his  class 
iu  life.  His  mind  is  not  deranged.  He  is 
in  a  condition  of  imbecility  resembling  the 
mental  condition  of  a  child.  In  my  opi- 
nion he  has  not  sufficient  mental  capacity 
to  enable  him  to  manage  a  large   property." 

Keld,  that  upon  the  above  evidence  it 
was  wrong  to  declare  that  R.  was  a  luna- 
tic and  to  appoint  a  guardian  of  his  per- 
son and  property.  BAMESHWAB  TIWARI 
V.  NAGESHAB  TIWABI.     A-    W-    N-    1905 

P  43=2  A  L  J  154 

10  Lunacy  Act  (XXX7  of  ISJS).  Sec- 
tion 23--Lunatic. 

It  is  necessary  for  the  Court  to  adjudge 
a  person  to  be  a  lunatic  within  the  meaning 
of  section  23  of  Act  XXXV  of  1858  before  an 
order  can  be  passed  as  to  the  management 
of  his  property  and  for  the  guardianship  of 
his  person.  The  Court  cannot  proceed  upon 
an  admission  made  by  a  person  who  is  sup- 
posed to  be  a  lunatic,  though  it  would  be 
i  istified  in  examining  him  personally.  It 
must  come  to  a  decision  upon  evidence. 
NAGESHWAR  PROSAD  SINGH  v.  RUDRA 
I'ROKASH  SINGH.     31  C-  210- 

11.  Svit  by  an  alleged  lunatic  not  so  ad- 
judged through  his  neat  friend — Act  XXXV 
of  1658. 

A  person  of  unsound  mind  sued  through 
his  next  friend.  The  defence  was  that  the 
suit  through  the  next  friend  was  not  compe- 
tent, since  plaintiff  had  not  been  adi  idged 
a  lunatic,  under  Act  XXXV  of  1858.  Held, 
that  a  Civil  Court  can  allow  a  person  after 
pscertaiuiug  him  to  be  of  unsound  mind, 
to  sue  through  a  next  friend  even  though 
he  has  not  been  adjudged  to  bo  a  lunatic 
under  the  Act.  Civil  Courts  have  power,  iu 
Fuits  brought  by,  or  against,  unadjuged  lu- 
natics, to  enquiiG  into  the  fact  of  the  un- 
ppvndnpss  of  mind   of  the  party   and   order 
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the  appointment  of  a  next  friend  or  guardian 
as  the  case  may  be.  20  A.  2,  23,  B.  653,  2i.  M. 
504,  7.  C.  2i2  and  10.  Ch.  D.  183  follomed.  [91 
P-  111837  lit^fd-  to:  13  P.  R.  1S96  Dissented 
/row.— JANBAiJ.  JOGA.— 54P.  L-  E-  1905  = 

31  p.  K  1905- 

12  §  23  <*  2— Lunatic  defined — Weakness 
of  intellect  and  unsoundness  of  mind — Court  of 
Wards  Act   (IX  of  1879),    §   6  els.  {c)  and  (d). 

A  lunatic,  within  the  meaning  of  §  23 
of  the  Act,  must  be  incapable  of  managing 
his  own  affairs,  and  must  aho  be  of  unsound 
mind.  24  W.  R.  124  refd.  to  and  approved. 
Mere  weakness  of  intellect  is  not  unsound- 
ness of  mind  within  the  meaning  of  that 
section. 

Where,  a  person  is  found  to  be  only  of 
a  weak  intellect,  the  Civil  Court  cannot  pro- 
ceed under  this  Act,  although  the  person 
may,  from  such  weakness  of  intellect,  be  in- 
capable of  managing  his  own  affairs. 

It  is  open  to  the  petitioners  in  such  a 
ease  to  move  the  Court  of  Wards  under  Act 
IX  of  1879  (B.C.).  MAZAHABUDDIN- 
KHAN  V.  SEB.iJUDDIN  KHAN,— 4  C- L.  J- 
115. 

13  Lunatic's  right  to  sue  through  next 
friend  Sec—C.  P.  C.  §  Jfl3— SHEVE  THE  v. 
THA  KADO  3  L-  B-  K-  169- 

18  Act  XXI  of  ISGO— (Literary  Scien- 
tific  and  Charitable  Societies  Registration  Act). 

Act  XXI  of  18G0  Section  20— Charitable 
Society — Religious  society. 

A  religious  purpose  may  be  a  oharitahle 
purpose  within  the  meaning  of  Act  XXI  of 
1860,  and  a  society  for  religious  purposes 
would  therefere  be  a  society  for  charitable 
purposes.  Charitable  purposes  are  not  restrict- 
ed to  the  giving  of  alms  or  other  charitable 
reliefs.  A  society  established  for  the  purpose 
of  obtaining  possession  of  the  jiroperty  of  a  pub- 
lic mosque  and  to  Jl/anage  it  for  the  mosque 
may  be  registered  under  Act  XXI  of  1860. — 
ANJUMAN    ISLAMIA  OP    MUTTBA  v.  NA- 

SIB-UD-DIN.-W-  N..  ALL-,  1906  P-  59;  3 
ALL.  L- J.  124=28  A  384- 

19  Act  XX    of   1863    Religious    Endow- 

1.  Act  XX  of  1S63,  §  3,  7,  14,  18,  Endow- 
ments under  Regulation  XIX  of  1810 — Removal 
of  trustees  for  misconduct 

Act  XX  of  1863  relieves  the  Boards  of 
Revenue  and  Local  Agents  from  the  duties 
imposed  on  them  by  Reg.  XIX  of  ISIO,  and 
S.  3  of  the  Act  require.s  that  the  provisions 
of  the  regulations  specified  in  the  preamble 
to  that  Act  should  b»  applicable  to  the  en- 
dowment which  is  the  subj  'ct  of  the  suit, 
and  that  the  nomination  ^.f  trustees,  etc., 
should  either  be  vested  in  or  bo  exercisable 
by  the  Government  at  the  time  of  the  pass- 
ing of  the  Act. 

Where  it  was  admittsd  that,  iu  1864,  the 
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L'lcal  Govorum»nt  appoiutod  a  Committee  of 
three  momliera  under  §  7  o!  the  Act,  for  a 
religious  endowment  at  Cuttuck:  Held  that 
Buch  appointment  clearly  indicated  that 
that  endowment  was  under  the  management 
of  the  Board  ol  Hevenue  before  the  passing 
of  the  Act  o(  IRCrJ,  and  that  this  fact  was 
EufTioient  to  characteriso  it  as  a  pulilic  endow- 
ment and  ua  one  falling  within  the  opera- 
tions of  this  Act— fA-   W.  li.  313  followed.) 

Hold  also  that  all  endowments  effected 
by  Beg.  XIX  of  1810,  whether  they  came 
under  the  Board  of  Uevonue  or  not,  fell  within 
the  purview  of  Act  XX  of  18G3,— iS  A.  227, 
'  6,  B.  L.  R.  55,  7  C.  767  rcfd.  to,  26  M,  166 
folloiced). 

For  this  Act,  it  it  immaterial  whether 
the  office  of  the  trustee  or  manager  is  here- 
ditary or  not,  and,  in  either  OBse,  a  trustee 
or  manager,  who  misconducts  himself  and 
acts  contrary  to  the  object  of  the  endow- 
ment, can  bo  dealt  with  under  the  provisions 
of  this  Act  (3  JVf.  ia7  followed.)  Where  the 
Court  finds  that  a  trustee  was  guilty  of  mis- 
conduct in  the  management  of  the  endow- 
ment, it  can  order  hira  to  execute  a  bond  with 
sureties,  to  ensure  better  management  for 
the  future,  (14.  M.  103  followed)  MAHOM- 
MED  ATIIAR  v.  BAJMAN  KHAN— 34  C-— 
687- 

2.  Religious  Endowments  Act  (XX  of  1863), 
Section  3,  4, — Durga — Trustee.  Mesconduct  of 
— Disviissal  by  Committee — Resumption  of  iuam 
j  ighir  by  Government — Money  allowance  stibsti- 
luted  for  inam  jaghir.     Effect  of — 

The  managing  committee  of  a  religious 
institution  to  whom  the  institution  was  han- 
ded over  dismissed  the  plaintiff,  the  trustee 
of  the  iiistitutiou,  for  misconduct  and  appoint- 
ed anothar  per,sou  as  his  successor.  The 
plaintiff  brought  a  suit  to  sot  aside  the  ord«r, 
contending,  i>t,tcr  alia  that  as  the  institution 
fell  under  section  4  of  Act  XX  of  18G3,  the 
Committee  had  no  jurisdiction  to  dismiss 
him. 

The  lower  Court  dismissed  the  suit  on 
the  ground  that  the  plaintiff  bad  been  al- 
ready punished  for  his  misconduct  by  Go- 
vernmsnt  having  resumed  possession  of  th« 
inam  laud  and  substituted  a  money  pay- 
ment. 

Held,  that  the  fact  of  Government  resum- 
ing possession  of  the  inam  laud  and  sub- 
Btitutiug  a  money  allowance,  was  in  no  ssnse 
a  punishment  of  the  plaintiff.  It  was  a  pre- 
cautionary measure  to  render  malversation 
more  difHcult.  The  Government  was  in  fact 
not  competent  to  remove  him  from  office  or 
punish  him  for  misconduct. 

Held,  also,  that  as  the  institution  fell 
under  section  3  of  the  Act,  and  the  plaintiff 
was  guilty  of  gross  misconduct,  the  Com- 
mittee were  justified  in  removing  him  from 
office  and  the  suit  was  properly  dismissed. — 
MAHOMMAD  ABDULLA  SAHIB  v.  GU- 
tAM    HUSAIN  SAHIB,— GULAM   HUSAIN 
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SAHIB  I..    MVHOMMAD    KADIR  SAHIB,— 

15  M.  L.  J.  26- 

3  Religious  Endowments  Act  (XX  of  18G3;, 
Section  5 — Appointment  of  Manager  by  Civil 
Court — Revision— Civil  Procedure  Code  (Act 
XIV  of  1882;,  Section  622. 

Under  Section  622  of  the  Civil  Procedure 
Code  the  High  Court  has  power  to  revise  an 
order  appointing  a  manager  under  Section  5 
of  the  Religious  Endowments  Act. 

Before  the  jurisdiction  under  Section  5 
can  be  exercised  it  is  necessary  that  there 
should  ho  vacancy  in  the  office.  If  there  is  no 
vacancy  there  is  no  occasion  to  appoint  a 
temparary  manager.  It  is  also  necessary  that 
there  should  have  been  a  transfer  to  the 
former  trustee  and  a  dispute  respecting  the 
right  of  succession  to  the  office.  The  words 
'any  dispute  shall  arise  respecting  the  right 
of  succession'  apply  to  a  casein  which  a 
question  has  arisen  with  reference  to  the 
person  who  has  to  succeed  to  the  office.  A.  L. 
V.GOPaLv  AYYAR  V  A.  ARUNACHaL- 
LAM  CHETTY,— 26  M-  85- 

4  Religious  Endowments  Act  (XX  of  1863), 
Sections  5  and  li  — Receiver.  Power  of  Citil 
Court  to  appoint — Civil  Procedure  Code  (Act 
XIV  of  1882),  Sections  32.  375,  539  and  582— 
Parties— Power  of  Appellate  Court\lo  add  parties 

Certain  worshippers  of  a  temple  applied  to 
the  High  Court  to  be  added  as  respoudents'. 
on  an  appeal  to  that  Court  in  a  case  under 
the  Religious  Endowments  Act,  on  the 
ground  that  the  parties  to  the  appeal  had 
colluded  together  and  entered  into  a  compro- 
mise and  that  the  public  interests  would  not 
be  duly  protected  unless  such  parties  were 
added. 

Held,  that  the  case  fell  within  the  wide 
language  of  section  32  coupled  with  section 
5S2  of  the  Civil  Procedure  Code.  Even  i{ 
that  were  not  so,  section  32  was  not  exhaus- 
tive. In  cases  like  the  present,  the  Court  has, 
for  the  ends  of  justice  inherent  powers  to  add 
such  parties  as  may  be  necessary  to  enable 
it  to  adjudicate  fairly  and  properly  on  the 
matters  before  it. 

Held,  also,  that  a  Civil  Court  has  no 
power  to  appoint  a  Receiver  in  a  suit  framed 
under  the  Religious  Endowments  Act  of  1863, 
though  a  manager  can  be  appointed  under 
the  circumstances  mentioned  in  section  5  of 
the  Act.  If  the  plaintiff  wishes  to  have  the 
Receiver  appointed  and  to  have  the  trust  pro- 
perty administered  under  the  directions  of 
the  Court  he  should  proceed  under  section  539 
of  the  Civil  Procedure  Code.  GYANAN.\ND.\ 
ASBAM  V.  KRISTO  CHANDR  i  MaKHEBJI, 

8  C  W-  N  404. 

5  Religious  Endowmctits  Act  (XX  of  1863), 
Section  1.  Rules  under — Rule  19 — Election  of 
member — Disqualification  of  candidate — Bribery. 

To  warrant  a  candidate  being  declared 
disijualifled    within    the    moaning  of  Rule    19 
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of  the  Rules  framed  by  ".Governmcut  under 
section  7  of  Act  XX  of  18G3  it  must  clearly 
appear  that  moiipy  or  other  valuable  consi- 
deration was  gi\"T9u  in  return  for  votes,  in 
other  words  that  such  consideration  passed  as 
the  result  of  a  bargain.     G  H.  L.  0.,  746. 

Where  the  caudilate  admitted  that  he 
had  spent  fts-  2,000  or  more  in  connection 
with  the  election  and  that  he  kept  no  accounts 
of  such  expenditure  and  he  staled  that  "the 
sum  spent  by  mef  or  the  expenses  of  myself 
and  my  friends  and  canvassers  in  touring 
about  the  circle  was  about  Rs-  600    and  the 

cost  of  bringing  my  voters  to (the  place 

of  voting,)  train  fare,  cart  hire,  &c.,  was  about 
its-  1.500." 

Held,  that  the  payment  to  the  voters  un- 
der the  circumstances  could  hardly  be  treated 
as  otherwise  than  in  return  for  the  votes. — 
N.    KRISHNASWAMl  IYENGAR    v.  SIVA- 

swaMI  udaY.^R,— 15  M-  LJ-  449=29  M- 
166. 

6.  Ueligioxts  Endotoments  Act  (XX  of  1S63), 
Section  16— Reference  to  arbitration  by  District 
Court — Drawing  up  scheme  for  management 
of  temple. 

Held,  that  under  section  16  of  the  Be- 
ligious  Endowments  act  of  1863,  it  was  open 
to  the  Judge  to  refer  to  an  arbitrator  any 
matter  in  diflercuco  in  the  suit  for  decision, 
but  it  was  not  open  to  him  to  refer  the 
whole  suit  for  decision  to  an  arbitrator, 
as    he   had   done   in    this   case. 

The  High  Court  set  aside  the  scheme  which 
the  arbitrator  had  drawn  up  for  the  manage- 
ment of  the  temple  as  being  beyond  the 
l)c  wers  even  of  the  District  Judge.  KAREDLA 
VIJAYARAGHAVA     PEBUMALAVVA      v. 

(sitaeamayya;  vemavarapu.  12.  M- 
L.  J.,  1902,   P    401=^26  M- 861 

7.  Bcligious  Endowments  Act\(XX  of  1863), 
Sections  16 — Reference  to  arbitration  by  District 
Court — Civil  Procedure  Code  (Act  XI7  of 
18S2),  Section  522 — Award   Finality   of— 

When  the  question,  whether  the  trustee 
of  the  temple  should  be  removed,  as  prayed 
for  in  the  plaint,  was  referred  to  an  ar- 
bitrator by  District  Court  under  section  16 
of  the  Religious  Endowments  Act,  and  a 
decree  was  passed  in  the  terms  of  the  award 
given     by  the  arbitrator — 

Held,  that  no  appeal  lay  against  the  decree, 
and  that  the  District  Court  was  competent 
to  refer  the  question  to  arbitration. — 19 Mad., 
498  ,foUoioed.  NAMBI  AIYANGAR  v.  YAJ- 
^fARAYAN     SOMAYAJIAL.     12.    M-    L-    J- 

8-  Act  XX  of  1863,  Sections  iij  and  IS 
— Regulation  XIX  of  1810— Religious  endoiv- 
vients — Suit  to  remove  manager. 

Held,  .tliat  Regulation  XIX  of  1810  was 
extended  to  the  Punjab  by  general  rules  and 
orders  of  government  and  that  Act  XX  of 
1863  is  iu  force    in   the  Punjab, 
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Held,  also,  that  the  Court  had  power  to 
decree  removal  of  the  manager  of  the  temple 
on  the  plaintiff's  suit  field  after  sanction 
was  given  under  Section  18,  Act  XX  of 
18G3,  although  the  sanction  was  not  applied 
for  by  all  the  plainiifia.  2  C.  L.  B.,  121  and 
128,  P.  R.,  35  of  1871  ayid  75  of  1884,  re- 
ferred to.     GOKAL  RAM  v.   KAHANI  RAM. 

6  P.iL  R.1901 

9.  Religious  Endowments  Act  1863,  Sec- 
tio>i  14. 

The  plaintiffs  sued  for  a  declaration  that 
a  particular  inam  garden  was  the  endowed 
property  of  a  public  mosque  and  that  a 
mortgage-deed  executed  by  the  defendant 
was  not  binding  in  so  far  as  it  related  to 
the  inam  property  and  for  the  removal  oJ 
the  manager. 

Held,  that,  the  prayer  for  the  declaration 
prayed  for  was  introductory  or  ancillary  to 
the  plaintiffs'  claim,  and  section  14  of  the 
Religious  Endowments  Act  1863  did  not 
preclude  the  Court  from  granting  it.  The 
Court  ordered  the  defandant  to  pay  off  the 
mortgage  within  six  months  and  saddled 
him  with  the  costs  of  the  suit.  Ag  it  ap- 
peared from  the  evidence  that  the  defendant 
iu  setting  up  a  right  of  private  property 
in  the  mosque  was  acting  under  the  bona 
fide  belief  that  the  mosque  was  the  pri- 
vate property  of  his  family  and  there  was 
no  evidence  of  his  misconduct  the  removal 
of  the  defendant  from  the  office  of  the 
manager  was  not  ordered.  MUHAMMAD 
JAPAR    V.      MUHAMMAD     IBRAHIM     24- 

M.  243. 

10  §  14  and  18  A  declaratory  suit  that 
plaintiff  can  be  appointed  as  a  manager  in 
preference  to  defendants  to  manage  the  shrine 
in  which  no  misfeasance  or  breach  of  trust 
or  neglect  of  duty  is  alleged  against  the 
trustees  appointed  und-'r  the  Act  is  not 
maintainable  under  §  14  of  that  Act.  Held 
also  that  a  pnliminary  application  to  the  D. 
J.  for  leave  to  institute  the  suit  was  neces- 
sary under  §  18  of  the  4ct— TAJAMUL  HU- 
SAIN  V.  FAZ    L  RAS00L,~4  A-  L.  J.  774 

=A  W.N1907.  p.  287. 

11  Civil  Procedure  Code,  1882,  Oiapter 
XXYI — Sui'  in  form  a, pauperis. 

A  plaintiff  may  sue  in  forma  piapiiperis 
when  his  suit  is  one  that  is  brought  under 
the  Devasthanam  Act,  (Religious  Endow- 
ments Act).  GURUSAMI  OHETTI  v. 
KRISHN ASAMI  N AIK.  A  R.     24  Mad.,  419- 

12  Civil  Porcedure  Code,  1882,  Sections 
622  tfi  647 — Revision—Material  irregularity — 
Religious  Endowments  Act,  1863,  Section  18  — 
Leaue  to  siie — Notice  to  defendant. 

Section  647  of  the  Civil  Procedure  Code 
contemplates  that  certain  formalities  of  Pro- 
cedure be  observed  even  in  miscellaneous 
applications  which  are  not   suits. 
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All  iippliodtion  undtM'  Section  lo  of  the 
Act  XX  of  1RR3  should  be  duly  verified  and 
pvosontod,  oither  iu  person  or  by  iiloadcr,  as 
in  tlio  case  of  plainta. 

Tho  District  Judge  acts  with  material  ir- 
regularity in  granting  leave  upon  an  unveri- 
fied letter,  not  prcdcuted  in  Court,  enclosing 
a  mahzarnamah  purporting  to  be  from  certain 
persons  nf  r.  particular  community. 

If  Iho  order  granting  permission  is  in  ac- 
cordance witii  law  in  other  respects,  it  is  not 
invalid  merely  because  no  notice  of  tho  peti- 
tion for  leave  was  given  to  the  defendant. 
.MMOliO  MIYAN  «.  MAHOSIKO  DAVOOD 
KHAN  HAHADUB.  11  M.  L.  J.,  1901,  P. 
326  =  24  M.  685 

13  §•  \%— Order  grantinij  leave  to  bring 
suit  for  ticmiints  if  a  decree — Civ.  Fro.  Code 
(Act  XI  y  of  IHS-J),  S.  ^—Ap2>cal. 

Act  XX  of  1863  makes  no  provision  for 
appeal,  and  an  order  granting  leave  to  bring 
a  suit,  for  tho  puriioso  of  having  tho  accounts 
of  a  certain  religious  endowment,  not  being 
a  "decree"  within  the  meaning  of  S.  2  of  the 
Code  of  Civil  Procedure,  no  appeal  lies 
against  such  tho  order  (18  C.  382  referred  to) 
M07.AFFAB    ALI    v.    MIRZA     HEDAYET 

HuSSAIN.    5  C-  L.  J.  641=84  C-  584- 

14  S  18 — J<'ovnder  of  a  temple — Acquisition 
of  riijhl  of  trusteeship  by  prescription — Transfer 
of  sucli  right. 

A  temple  was  erected  by  funds  received 
from  Government  as  compensation  for  an  old 
temple  acquired  by  Government  and  liy  subs- 
criptions raised  by  the  manager.  Held,  tliivt 
tho  circumstance  tliat  tho  manager  liad  taken 
tho  trouble  to  raise  subscriptions  to  supple- 
ment the  trust  funds  in  his  hands  and  that 
such  subscriptions  amounted  to  much  more 
than  tho  original  trust  funds  would  not  make 
either  him  or  the  subscribers  founders  of  tho 
temple.  If  a  tomplo  gets  into  ruin  and  h 
person  as  a  matter  of  mere  benefaction  erects 
fresh  buildings  and  dedicates  th«m  to  the 
same  sort  of  worship  as  had  been  carried  on 
iu  the  old  temple,  such  person  may  be  treated 
as  the  founder  of  the  new  temple  even  though 
in  constructing  it  he  used  materials  of  tho 
former  temple  or  other  property  belonging 
tlicroto. 

Held,  that  where  a  person  who  had  no 
right  to  the  oflico  of  a  trustee  according  to 
tho  rule  of  devolution  established  by  the 
founder  acquires  a  title  to  the  office  by  pres- 
cription, but  restores  it  to  one  who,  exceptjfor 
the  transferror's  prescriptive  title,  could  iiavo 
taken  the  office  according  to  the  rules  Laid 
down  ty  the  founder,  such  transfer  should 
be  treated  as  au  exception  to  the  geueral 
doctrine  that  a  trusteeship  is  not  an  as- 
signable subject,  of  course,  to  the  condition 
that  no  corrupt  inducement  has  entered  into 
the  transaction  and  tho  interests  of  the  trusts 
are  not  likely  to  bo  prt  j  adicially  affected. 
A  trustee  may  be  appoiatod  by  one  who 
liad  acquired  by  proscription  a  valid  title 
to  tho  trusteeship  with  power  to  appoint 
a  successor. 
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Hi'lil,  that  a  suit  agaiust  a  rightful  trustee 
of  a  temple,  so  far  as  it  relates  to  the 
charge  of  neglect  of  duty  alleged  against 
bim  is  not  unsustainable  because  no  le.ive 
was  obtained  under  Section  18  of  the  Re- 
ligious Eudowincnta  Act,  XX  of  18r,;i.  AN- 
NASAMI     PIM.M     V.      RAMA     KRIKUfKV 

mudaltak.    11.  Mad.,-  L.  J.,    1901,  p. 
l.  =  24    M.  219 

15-  §  14  and  18 — Power  of  District  Court 
to    grant   leave  to  sue. 

The  District  Court  i»  competent  to  grant 
leave  to  sue  under  section  18  of  Act  XX 
of  1803,  whether  tho  Board  of  Revenue  haa 
or  has  not  exercised  control  over  the  temple 
concerned.— i?  Mad.,  So;  :1  Mad..  I:i7 :  ^'3 
Mad.,  HI'S,  referred  to.  S ATUKLU  UI  SIOETA- 
RAMXNUJA  V.  NANDUIU  SEETAFATI- 
26.  M   166- 

16.  S  18 — Trustees — Sanction  for  removal  of 
tru.'itees.  Application  for,  contents  of— Civil 
Procedure  Code  (.id  XIV  of  ItiSi!),  Section 
G'^J  -Revision — Civil  cases — Material  irregu- 
larity. 

Under  setion  18  of  tho  Religions  Endow- 
ments Act  the  Judge  is  to  determine,  on 
the  perusal  of  the  application  itielf,  whetiier 
there  are  sutlioient  Primir. /nctc  grounds  for 
giriug  (sanction  to  institute  a  6uit  unclor 
section  14  for  tho  removal  of  a  trustee  and 
for    recovery    of    damages. 

Where  one  application  is  made  against 
several  trustees,  the  application  should  clear- 
ly set  forth  the  charges  and  the  nature 
of  the  charges  made  against  each,  and  tho 
Judge  would  bo  acting  with  material  ir- 
regularity in  the  exercise  of  his  jurisdiction 
in  according  sanction  based  on  a  geueral 
petition  against  several  trustees  not  contain- 
inc  specific  charges  against  e.ich  of  them. 
CHINNATIIAMIU  SAlilB  v.  MUHAMMAD 
GHOUSE   SAHIB.      15.  M-    L-  J-    221- 

17  Devasthan  Committee — Poicers  of  ap- 
pointment and  dismissal  of  Moktcsars — Fou-crs 
e.rercisable  in  the  interest  uf  the  Devasthan — 
Dismissal  of  Moktesar—Oood^and  sufTicient  causa 
— Burden  of   proof, 

Tho  powers  of  appointment  and  dismissal 
o^MoktcMrs  with  which  a  Devasthan  Com- 
miteo  are  vested  are  exercisable  not  in  their 
own  interests  but  in  the  interests  and  on  be- 
half of  tho  Devasthan  of  wh;eh  they  arc  trus- 
tees. They  are  not  at  liberty  to  appoint  or  dis- 
miss arb'itrarilv,  capriciously  or  for  private 
reasons  of  their  own,  but  only  on  grounds 
i  istified  by  the   interests   of  the  institution. 

When  a  Moktesar  is  dismissed  by  a  De- 
vasthati  Committee,  tho  burden  of  proof  i3 
on  him  to  show  that  the  Committee  did 
not  act  ou  a  buna  fide  belief  that  the  dis- 
missal was  necessary  in  the  interests  of  the 
Devasthan,  but  had  been  actuated  bv  fono 
other  improper  motive.  BHAVANISP  VN- 
KA.B   BAMRAO   v.   TIMANNA  RAM   Bti.-iT- 

TA.    8  Bom ,  L-  R-,  P  401  =80  B.  503- 
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ISCommitlcc,  Powers  and  duties  of— Transac- 
tion of  business  by  Committee  or  by  circulation 
— Control  over  Manager. 

The  Commitee  as  a  body  constituted 
under  statutory  authority  should,  in  the 
absence  of  sp3cific  provisions  in  the  statute, 
follow  as  far  as  practicable  in  the  transac- 
tion of  its  business,  the  usual  procedure 
adopted  by  public  bodies  entrusted  with 
duties  of  a  more  or  less  public  character. 
The  Committee  should  ordinarily  transact 
its  more  important  business  at  a  meeting 
held  after  due  notice  to  the  members,  and 
it  would  specially  be  incumbent  upon  it 
to  do  so,  if  any  member  so  required.  In 
the  event  of  such  a  member's  request  not 
being  complied  with  it  would  be  open  to 
him  to  challenge  the  propriety  of  any  action 
taken  by  the  Committee  in  disregard  of  his 
requisition  and,  if  necessary,  by  legal  pro- 
ceeding to  restrain  the  other  members  of 
the  Committee  from  giving  effect  to  their 
decisions. 

But  the  transaction  otherwise  than  at 
a  meeting  even  of  such  important  business 
as  the  appointment  of  a  manager  is  not 
necessarily  void  and  incapable  of  being  adopt- 
ed and  approved  of  by  the  other  members 
who  may   not  at   first  have   agreed    to  it. 

The  Court  should  not  look  upon  the 
Committee  strictly  as  a  corporation  so  as 
to  import  into  consideration  of  cases  the 
technical  rules  applicable  to  such  bodies 
in    England. 

It  is  not  proper  for  the  Committee  to 
exercise  minute  control  over  the  details  of 
the  manager's  action  in  administering  the 
trusts.  Such  control  is  inconsistent  with 
the  respective  responsibilities  imposed  on  the 
trustee  and  on  the  Committee  by  the  pro- 
visions of  Act  XX  of  1803.  The  Committee 
should  lay  down  general  instructions  for 
tlie  guidance  of  the  trustees  and  see  that 
they  are  followed  but  without  minute  inter- 
ference with  the  discretion  of  the  trustees 
in  the  actual  administration  of  the  trust. 
SUBBA  NAIDU  v.  GOPALASWAMI  NAIDU. 
15  M-  L.  J.  185- 

19.  BeHgious  endowments — Temple  Commit- 
tee, powers  of — Trustees  additional,  appointment 
of — Hereditary  trustees — Temporary  trustees. 
Appointment  of — Trustees,  appointment  of  in 
consideration  of  spending  money  for  endow- 
ment Begulaion  VII  of  1817— Board  of  Revenue, 
pmcers  of — 

The  Temple  Committee  cannot  arbitrari- 
ly put  an  end  to  a  scheme  of  management 
made  by  the  Board  of  Revenue  under  Regu- 
lation Vll  of  1817.  Interference  with  a 
scheme  so  made  can  onlj'  be  for  good  and 
sufficient  reasons  connected  with  the  inter- 
ests, of  the  institution,  and  any  interfer- 
ence would  be  unwarranted  so  long  as  the 
scheme  permanently  introduced  is  at  work 
without  any  default  on  the  part  of  the 
manager  and  so  long  as  there  is  no  change 
of  circumstances  rendering  an  alteration  of 
the  scheme  necessary.     An  authority  to   alter 
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a  scheme  at  the  more  will  and  pleasure  of 
a  supervising  Board  cannot  be  taken  to  exist 
unless  it    is  specifically  given  by  stature. 

A  Committee  cannot  appoint  additional 
trustees,  where  there  is  a  hereditary  trustee, 
whether  as  a  sole  trustee  or  in  conjunction 
with  other  not  hereditary  ;  nor  has  the  com- 
mittee unqualitied  power  of  adding  to  the 
number  of  trustees  sanctioned  under  an 
existing  scheme  even  if  the  trustees  are  not 
hereditary.  The  power  of  the  Temple  Com- 
mittee in  the  matter  of  the  appointment  of 
additional  trustees  can  be  exercised  only 
for  good   and   sufficient  cause. 

Obiter:— li  the  existing  trustee  is  guilty 
of  negligence  or  mismanagement,  the  proper 
course  is  to  remove  him  if  necessary  after 
due  enquiry  and  to  appoint  a  new  man  in 
his  place. 

The  policy  of  appointing  temporary 
trustees  is  deprecated. 

The  policy  of  giving  benefactors  a  place 
in  the  Board  of  management  as  an  induce- 
ment to  their  spending  money  on  behalf  of 
the   endowments  is  deprecated. 

The  power  of  superintendence  provided 
for  by  S.  13  of  Regulation  VII  of  1817  was 
not  confined  to  institutions  where  the  trus- 
tees- were  not  hereditary.  The  Board  of 
Revenue  was  quite  competent  under  the  Regu- 
lation to  introduce  an  hereditary  element 
into  the  manigement  of  a  temple,  if  they 
thought  fit  to  do  so.  GANAP.aTHY  AGYaB 
V  SRI  VEDWY.^SA  aLaGASIGA  SHUT- 
TER.—16-  M-  li-  J-  435- 

(20)  Act  X  of  1865  {Indian  succession 
Act) 

1-  ActXof  n65  (Succession)— Daugh- 
ter's succession  —Hindu  converts  to  Christianity 
of  Act  21  of  ISJO  Act  IV  of  1S72  (Punjab  Law). 
F,  a  Hindu  convert  to  Christianity,  died 
leaving  G,  H.  and  E,  his  three  sous,  JI  daugh- 
ter, audP,  a  son  of  bis  predeceased  daught.r. 
E  also  died  after  him.  The  estate  of  F  con- 
sisted of  two  houses  and  a  business  called 
George  Alfred  and  ^o.  M  was  maintained 
and  educated  by  her  brothers  with  whom  she 
lived  until  her  marriage.  In  1899, 11  years  after 
F's  death  JI  attained  majority,  and  in  1902  she 
claimed  J  share  of  F's  estate,  under  Indian 
Succession  Act  X  of  1865.  Her  claim  was 
resisted  solely  by  G  whose  principal  pleaa 
were; — 

(1)  He  was  the  sole  owner  of  the  busi- 
ness. 

(2)  The  Indian  Succession  Act  did  not 
apply. 

(3)  j\I  was  not  entitled  to  any  share,  by 
family  custom. 

Held,  that  all  Christians  are  bound  by 
Act  X  of  1865  in  matters  of  succession,  but 
also,  as  pointed  iu  I.  L.  R.  31  B  25  this  Act 
does  not  affect  the  rights  of  Co-proprietorship 
batween  persons  to  whom  it  applies.  9  M.I.A, 
195  followed,  63  P.  R.  1895,  1U2  P.  R.  1904, 11 
A  100  19  B.  783  referred  to. 

(2)  A  native  convert  to  Christianity,  living 
in    this  Province,    can    prove  that    he   has 
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adhered  to  his  old  personal  Law  as  regard.s 
inheritance,  Ac,  aud  establish  any  family 
custom,  n.pplicable  to  the  parties,  such  as,  that 
daughters  are  excluded  from  succession  by 
sons,  &o.,  aa  provided  by  S.  5  (a)  of  Act  IV  of 
1872. 

(3)  The  oljjct  of  Act  XXI  of  1850  is,  not 
to  confer  on  any  party  the  benefit  of  the  pro- 
vision of  Hindu  or  JIahomedan  Ijaws,  but, 
to  prevent  them  from  depriving  any  party  of 
any  property,  which,  but  for  the  operation  of 
such  laws,  he  would  bo  entitled  to  receive. 

Hdd  also,  that,  although  the  business  is 
the  family  property,  yet,  its  division  is  inexpe- 
dient and  inequitable,  as  it  had  been  carried 
on  by  the  solo  exertions  of  G  who  had  special- 
ly qualified  himself  for  the  same,  and  M  is  to 
get  Jth  price  of  the  whole  existing  stock  and 
not  share  in  the  business. 

(2)  There  is  no  law  in  force  independ- 
ently of  Act  IV  of  ld'J3  to  justify  a  money 
decree  in  a  suit  for  partition  of  immoveable 
property,  and  M  is  entitled  to  got  J  of  that 
Ijroperty  by  partition  (10  C  67.5  distinguished). 

(3)  Where  in  a  partition  case,  a  mere 
money  decree  is  given  only  in  favour  of  plain- 
tiff in  lieu  of  his  share,  it  is  uot  a  docret3  for 
partition  in  favour  of  all  the  parties  concern- 
ed as  laid  down  in  23  P.  R.   l'J05. 

Held,  further  that  a  p;irty  not  appealing, 
or  filing  cross-objections,  as  provided  in  S. 
561,  G.  P.  0.,  against  a  decree  is  incompetent 
to  take  cross-objection  against  it  in  further 
appeal.  It  was  not  proved  that  P  ciutiuued 
to  attach  himself  to  Hindu  society,  or  to 
observe  Hindu  usages,  after  his  conversion. 
Mrs.  EDITH  SUSAN  jStUKERJKB  v.  Mks. 
GEORGE  ALFRED  AND  OTHERS,  52  P. 
W.  R  1907- 

(2)  ss.  B,  179, 187,  2G0— See  will-Delanery 
V.  Jiohawai  All  32  C.  710. 

(2a)     §§  3, 1S7  See  4  C.  L.  J.  593  infra  No.  36. 

(3)  Indian  Succession  Act,  ss.  5,  331 — Bitr- 
ma  Laws  Act,  1S9S,  s.  13  Budhist  Law. 

A  claimed  a  right  of  pre-emption  over 
certain  property  that  had  belonged  to  her 
father  B,  who  was  a  Chinaman.  She  based 
her  claim  on  Chinese  customary  law. 

Hdd, — that  (1)  if  B  was  not  a  Buddhist, 
the  provisions  of  the  Indian  Succession  Act, 
and  not  Chinese  customary  law,  would  apply 
to  the  property;  and  (2)  if  B  was  a  Buddhist, 
the  property  would  he  exempt  from  tha  opera- 
tion of  the  Indian  Succession  Act.  In  the 
latter  case  in  order  to  succeed,  it  would  be 
uecessary  for  A  to  show  that  there  isaChineiie 
Buddhist  Law  in  China  applicable  to  Chinese 
Buddhist  only,  as  apart  from  the  customary 
law  of  the  country  by  which  a  right  of  pre- 
emption was  given  in  respect  of  the  bud  in 
dispute.  FoHc  Lan  v.  Maihiee  2L.  B.  R.,  95: 
referred  to.     APANA    CHARAN   CHOWDRY 

V.  .•^HWE  NU.  4  L.  B.  R.  1907  p.  124- 

4.  Suctions  HO,  22,  105 — Relationships  con- 
templated  by  the  Act — Illegitimate  children 
outside  the  scope  of  tlie  .ict — Gift  of  the 
residue  to  stick  charities  as  the  trustees  inary 
think    deserving. 
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The  relationships  contemplated  by  the 
Indian  Succession  Act,  1865,  are  only  those 
flowing   from    lawful  wedlock. 

The  gift,  by  a  Will,  of  the  residue  to 
such  charities  as  the.  trustees  may  "think 
do.sorving  "  is  a  good  gift,  the  objects  being- 
wholly  charitable.  EJIMA  AGNES  SMITH 
V.  THOM.-VS  JIASSEY.     8.  B.  L.  R.  322  =  30. 

B.  500. 

5.  Sections  25,  46 — Converts—Co-parcener- 
ship  between  persons  converted  from  the  Hindu 
Religion — Difference  between  co-parcenership 
and  inheritance 

Parcenership  can  be  a  part  of  the  law 
governing  the  rights  of  a  Christian  family 
converted   from  the  Hindu  religion. 

The  Indian  Succession  Act,  1865,  deals 
with  the  devolutiem  of  rights  on  intestacy  ; 
it  doos  not  purport  to  enlarge  the  category 
of  heritable  property.  The  Act  does  not  affect 
rights  of  co-parceuership  as  between  those 
to  whom  it  applies.  10  Mad.,  67,  dissented 
from. 

The  difference  between  00-parcenership 
and  inheritance  is  radical.  In  the  case  of 
inheritance  property  devolves  on  death,  it 
survives  in  the  case  of  co-parcenorship  : 
on  inheritance  ne-vr  rights  are  acquired,  on 
survivorship  the  enjoyment  of  existing  rights 
is  increased  hy  the  removal  of  one  from 
the  body  of  co-sharers.  FRANCIS  GHOSAL 
V.  GABRI  GHOSAL.  8-  B.  L.  R-  770  = 
81.  E  25- 

6.  §.  46— See  §§.  25^  46  Suj^ra.  8.  B.  L, 
R.    770  =  31.  B.  25. 

7.  §.  4S-Will— Execution  by  a  Muhamma- 
dan  parda-nashin   lady — Undue    influence. 

When  dealing  with  the  case  of  a  wili- 
or  a  deed,  executed  by  a  jjaida-nasfcf'ji  lady, 
a  particular  and  peculiar  onus  rests  upou 
those  who  come  for-ivard  to  support  the 
document  to  show  that  the  executant  tho- 
roughly understood  what  she  was  doing,  and 
■was  thoroughly  and  fully  acquainted  with 
the  terms  of  the  document  she  was.  ex- 
ecuting, and  the  presumptions  as  to  the 
knowledge  of  the  executant  of  the  contents 
of  the  document  she  is  executing  do  uot 
equaily  apply,  ii>  the  case-  of  a  parda-nashin 
lady   as   in    the   case   of     othser   perso-ns. 

The  real  question  in  all  cases  of  this 
description  is,,  was  the  testatrix  of  sufficient 
mental  capacity  to  understan-d  what  she  was 
doing,  and  did  she  understaud  what  she  was 
doing,  and  does  the  will  give  effect  to  heu 
true   intentions   and   wishes  ? 

As  to  what  constitutes  undue  infiuenco 
in  this  country,  a  useful  guide  is  &il&rd«;di 
hy  Sec-tioa  ^  of  the  Indian  Succession 
.^ct.  Though  the  section-  doe»  not  apply  tc 
the  wills  of  Muhammsidans,  yet  it  is  a 
useful  guide  as  to.  what  does  or  does  uot 
constitute  undue  influence.  KHAS.  MEHAL 
V.    THE    ADMINISTRATOR-GENERAL    OP 

BENGAL.    5.  W'  N-.   Gal.a9Ql»  IK505. 

3.  S.  its,  illtts..  (3)  and  (li)..  Pressures,  iit 
eoxciciiofi^ 
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A  will  is  uot  invalidated  on  tlic  ground 
of  its  having  been  executed  under  pressure 
unless  the  pressure  was  such  as  the  testator 
cuuld  not  resist.  Illus.  (g)  and  {h)  of  S.  48 
of  the  Succession  Act  practically  lay  down 
the  rule,  which  should  guide  all  Courts 
ou  the  question  of  importunity.  Thoy  in- 
dicate the  law  as  stated  in  "  Williams  on 
Executors  and  Aduainistrators.  "  JAJNE- 
SHWAM   SAHA    v      XJGRESHWAEI     DAS- 

SYA.    11  c.  W.  N.  824. 

9  §  50  Codicil  proof  of  oxecutiou  of  Oudh 
Estates— .4ci  I  of  1S69  §  19— Evidence  Act  §§ 
on,  G9  and  115. 

Held  that  the  will  having  been  executed 
before  Act  I  of  18G9  came  into  force  the 
provisions  of  §  19  of  that  Act  did  not  apply 
to  it.  The  Mahommadnn  Law  does  not  re- 
quire that  I  a  will,  if  reduced  to  writing,  shall 
be  attested.  The  ijrovisious  of  §§  68  and  09 
Indian  Evidence  Act  were  not  therefore  ap- 
plicable to  the  will  and  the  plaintiffs  admis- 
sion in  the  suit  filed  by  C.  B.  her  mother, 
wlio  had  executed  the  will  in  18G2,  was  suffi- 
eieut  proof  of   the  will. 

Held  further  that  the  Codicil  which  was 
executed  by  C.  B.  in  1876  was  executed  after 
Act  I  of  1869  came  into  force  and  §  19  of 
t.'iat  Act  applies  to  it.  That  Section  made 
SL'Otion  50  of  the  Succession  Act  and  §  G8  of 
tlw  Evidence  Act  applicable  to  the  Codicil. 
Hi'ld  therefore  that  there  was  no  evidence  to 
tbo  effect  that  C.  B.  executed  the  Codicil. 
IS  AJBAN    BIBI  V.  KAZA    HUSAIN.— 4  Q.  Q. 

403. 

10  S.  50  CI.  3 — General  Rules  and  Circular 
Or.ler  and  §  83  Act  V.  of  1861,— Security— She- 
bait. 

No  grant  of  probate  can  be  made  unless 
tlie  will  has  been  proved  iu  accordance  with 
law,  and  iuasrauch  as  a  grant  of  probate 
operates  as  a  judgement  in  mn,  the  Court 
mast  be  satisSod  that  the  will  has  been  duly 
oxecuted  and  attested.     (31  C.  3o7  refd  to) 

An  acknowledgement  of  execution  from 
the  testator  and  attestation  of  the  will  in  his 
pr.>sonce,  is  a  sufficient  attestation  under  S.  50, 
01.  3  of  the  Indian  ducoession  Act  which  is 
made  applicable  to  Hindus  by  the  Hindu 
Wills  Act. 

Rule  36,  CI.  (a)  of  the  General  Rules  and 
Circular  Orders  (Civil)  (1903,  Vol.  1,  p.  142)  is 
applicable  to  contested  applications  for  pro- 
bate or  letters  of  administration,  the  proceed- 
ing's in  which  must,  according  to  the  provi- 
sions of  S.  83  of  the  Probate  and  Adminis- 
tration Act,  take  as  nearly  as  may  be  the  form 
of  a  suit,  according  to  the  provisions  of  the 
Code  of  Civil  Procedure,  and  a  Judge  has  dis- 
CL'Otion  as  to  costs,  on  account  of  pleaders' 
i-ioi;  he  may  allow  a  fee  according  to  tha 
valuation  of  the  estate,  or  according  tj  such 
a  sum,  not  exceeding  the  valuation  as  may  be 
reasonable,  or  according  to  the  importance 
of   the  dispute.  (C.  IK.  N.  000  Exp). 

The  mere  fact  tliat  a  person  is  appoint- 
ed a  shcbait  or  trustee  of  tha  whole  or  a 
large  porliou  of  the  estate  of  the   testator, 


Sup :  Govt.  Acts  (Act  X  of  186.5)  [Cont.) 
is  not  sufficient  by  itself  to  constitute  him 
au  executor  by  implication.  But  where  the 
testator  uses  the  word  'trustee  or  shcbait, 
and  at  the  same  time  imposes  upon  the 
person  duties  involving  the  functions  of  an 
executor,  there  is  a  good  appointment  as 
executor  by  necessary  implication.  In  order 
to  constitute  one  an  executor  according 
to  tenor  of  the  w'ill,  it  must  appear  ou  a  rea- 
sonable construction  thereof,  that  the  tes- 
tator intended  that  he  should  collect  his 
assets,  pay  his  debts  and  funeral  expenses 
and  legacies  which  are  the  essenti.al  duties 
of  an  executor.  I  Vos  and  B.  422  (Itiej;  Ij. 
R  2  P  and  D.  379  ;  3  Sw.  and  Tr.  5G2;  3  Cur- 
tis 748;  2  S\v.  and  Tr.  155;  2  Lee  401;  1  Hagg, 
80;  4  P.  D.  85;  (1901)  P.  34.5,  (1902)  P.  Ill; 
(1902)  P.  188;  L.  B.  3  P.  and  D.  253;  5  G, 
756;  26  B.  571;  22  SI.  345.  B.  6  C.  W.  N. 
310   and  10   C.  W.  N.   232,    D. 

The  appointment  of  executors  by  neces- 
sary implication  is  not  to  he  favoured,  and 
the  language  of  the  will  is  not  to  be  strained 
for  this  purpose;  but  iu  doubtful  cisos,  let- 
ters of  administration  with  the  will  an- 
nexed  ought    to   be   granted. 

S.  78  of  the  Probate  and  Administra- 
tion Act  provides  that  the  administration 
bond  is  to  be  given  for  the  due  collectioa 
getting  in,  and  administering  the  estate  of 
the  deceased.  Such  security  is  only  requir- 
ed to  guard  against  malijractices,  and  the 
security  is  enough  if  it  affords  a  reasonable 
protection  against  malpractices  which  require 
time  to  be  carried  out.  What  the  Court 
is  to  satisfy  itself  is,  whether  the  amount 
of  the  security  affords  a  sufficient  safeguard 
against  serious  or  continuous  mismanage^ 
mout.— fi  C.  L.  J.  ISO  refd  /oj— AMEBR- 
CHAND    V.    MOHANUND  '  BIBI    6  C-  L.  J- 

453- 

11  §  5i  Will.  Execution  of — Harden  of 
l^roof — Construction  of  Will— Blanks  in  Will— 
Alterations  in  Will — Deed  poll  confinmd  by 
Will.  Probate  of,  if  ncces-^afy — Menial  condi- 
tion of  testator — Person  talking  benefit  under 
Will  prepared  by  himself — Fiduciari/  relcn.on- 
siiip. 

If  a  party  writes  or  prepares  a  Will 
under  which  he  takes  a  beuufit,  that  is  a 
circumstance  that  ought  generally  to  excite 
the  suspicion  of  the  Court,  and  calls  upon  it 
to  be  Vigilant  and  j  ;alous  in  examining  the 
evidence  in  supper i  of  the  instrument,  in 
favor  of  which  it  ought  not  to  pronounce 
unless  the  suspicion  is  removed,  and  it  is 
judicially  satisfied  that  the  paper  propoun- 
ded does  express  the  true  Will  of  the  deceas- 
ed. But  there  is  no  rule  of  law  as  to  the 
particular  kind  or  description  of  evidence  by 
which  the  Court  must  bo  satisfied.  The 
degree  of  suspicion  excited  and  the  weight 
of  the  burden  imposed  on  the  person  taking 
the  boueflt  must  depend  largely  ou  the 
nature  and  amount  of  the  benefit  taken  by 
him  and  all  the  oiroumstancos  of  the  case, 
ii  Moore  P.  C.  480,  (1838)  L.  B.  7  E.  and  I. 
App.  418  apiiroved. 

Where  a  member  of  a  firm  of  solicitors 
is    appointed    au  executor,  it    is  BO  usual   to 
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allow  hira  to  cliarge  for  professional  work 
dono  bj-  him  or  his  firm  that  tho  insertion 
of  such  a  clause  would  hardly  raise  a  suspi- 
cion. 

Held,  that  in  this  case  the  suspicion 
excited  by  the  fact  that  under  the  Will 
written  by  the  solicitor  of  the  testator  who 
was  also  appointed  ouo  of  tho  executors,  a 
benefit,  that  is,  remuneration  for  his  pro- 
fessional services  was  allowed  to  tho  solicitor 
was  removed  by  tho  evidence  and  the  circum- 
stances of  the  case. 

Ueld,  also,  that  it  was  proved  that  the 
blank  spaces  in  the  Will  wore  filled  in  accor- 
dance with  tho  wishes  and  intentions  of  the 
testator  before  the  execution  of  the  Will. 

A  deed  i^oll  was  referred  to  in  the  Will 
and  coniivraed  by  it.  It  did  not  appear  to 
have  been  referred  to  in  the  Will  for  the 
purpose  of  making  its  contents  parts  of  the 
Will. 

Held,  that  tho  deed  poll  was  not  within 
section  51  of  the  Succession  Act  and  did  not 
require  probate.  BAI  GUNGAUAI  v. 
BHUGWAN  DASS  VALJI.— 9  C-  W-  TH-  769 

(P.  C.)  =  15  M.  I.  J.  271=29  B  530  (P  C) 

12.  §  57 — Revocation  of  a  will  by  'hehirth 
of  posthumous  son — S.  «>'.  Hindu  Will  Act  — 
Scope. 

A  will  of  self-acquired  property  made  by 
a  Hindu  is  not  revoked  by  the  birth  of 
a   posthumous    son    of    the    testator. 

The  Hindu  Wills  Act  not  only  does  not 
provide  for  revocation  on  the  ground  of 
Hny  alteration  in  circumstance,  but  by  in- 
corporating S.  57  of  tho  Succession  Act, 
it  makes  express  provision  for  the  way 
in  vrhich  a  will  shall  be  revoked.  The 
language  of  the  section  is,  not  that  a  will 
may  Le  revoked  in  certain  ways,  but  that  no 
will  shall  be  revoked  except  in  certain  ways. 
The  section    is     exhaustive. 

Reading  Ss.  56  and  57  of  the  Succession 
Act  tflgether,  there  is  no  doubt  that,  under 
that  Act,  the  law  as  to  the  revocation  of 
will;  is  tho  same  as  the  law  under  the 
English  Wills  Act:—  Per  Chi,-/  Justice,  (d 
C.  637,  12  M.  IGl.  R.  refd  to).  SUBBA  RED- 
DI  V.  DOKAISAMI  BATHAN  AND  PAP- 
AMMAL,    17  M-  L.  J.  269 

13.  Section  5S- Probate — Will  with  alter- 
ations in  pencil — Practice. 

The  practice  of  the  High  Court  regarding 
Wills  containing  alterations  made  by  the  de- 
ceased is  to  attach,  to  the  document  of 
which  probate  is  sought,  a  copy  in  writ- 
ing with  the  alteratious  incorporated  on 
tho  text.  Where  the  alterations  appe-red  in 
pencil,  the  Court  directed  a  photographic 
fac  simile  to  be  taken  in  the  presence  of 
the  Registrar  and  of  the  e.Kecutors  to  be 
attached  to  the  probate  as  the  pencil 
alterations  are  likely  to  fade  in  course  of  time. 
Where  the  subsequent  Codicil  confirms  the 
copy  of  the  will  as  altered  §.  58  does  not 
applv.     IN  THE  GOODS  OP  L.  P.  D.  BRO- 

UGHTON,    6.  C.  W-  N-  477==29.  C-  SH. 
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14.     S.    78— Will— Power  of  appointment- 
Appointment  by  general  bequest — Power  created 

after  will. 

A  general  power  of  appointment  may  be 
exercised  by  a  will  executed  previously  to 
the  creation  of  the  power,  and  that  too 
by  more  residuary  gift.  DIN3HA  SORABJI 
MODY    V.    DINSHA     SORABJI     MODV,     9 

Bom.  L.  R.  488  =31-  B.  472. 

15  §§  so,  98,  10G~  Will.  Construction  of— 
Vesting  of  legacy — Bequest— Stock- Parses  Suc- 
cession Act    {XXI  of  1865) — Parsis — Succession 

One  if.  died  in  1885,  having  made  a  Will 
by  which  he  left  a  sum  of  R3.  25,000  to  D. 
upon  certain  trusts.  D.  was  the  widow  of  D. 
F.,  a,  predeceased  brother  of  H.  The  Will 
provided  :— "  To  D.,  widow  of  my  deceased 
brother  D.  F.,  the  sum  of  Rs.  25,000  uuon 
trust  to  invest  the  same  in  Promissory  Notes 
of  Government  of  India  in  tho  names  of 
my  said  executors  and  trustees  or  the  sur- 
vivors or  survivor  of  them  or  other  trustees 
or  trustee  for  the  time  being  of  this  my 
Will  and  from  time  to  time  to  pay  the 
annual  or  lialf  yearly  interest  and  dividends 
th'^t  shall  from  time  to  time  become  due 
and  accrue  thereon  to  the  said  D.  during 
her  life  and  after  her  death  upon  trust  to 
sell  and  disi^ose  of  the  said  Government  Pro- 
missory notes  for  Rs.  25,000  and  to  pay 
aud  divide  the  sale  proceeds  thereof  to 
and  between  her  issue  by  the  said  D.  F,  ac- 
cording to  tho  law  or  statute  for  tho  time 
being  in  force  in  India  relating  to  intestate 
succession  among    Parsees.  " 

D.  F.  died  in  1871.  At  the  testator's  death 
there  were  alive  D.  and  two  sons  and  two 
daughters  of  D.  by  D.  F.  In  I'JOl  D.  died 
leaving  one  son  aud  one  daughter  behind  her. 
Upon  a«proceeding  between  the  sou  and  the 
daughter  as  to  the  meaning  of  th»  bequest, 
two  questions  arose  for  decision — (1)  Wlien 
the  legacy  vested  iu  the  issue,  i.e.,  whether 
it  vested  at  the  time  of  the  death  of  the 
testator  or  at  .  the  time  of  the  death  of 
D?,  (2)  Who  waste  be  considered  the  slock 
— the  intestate — in  order  to  ascertain  hfiw 
tho  fund  was  to  be  distributed  among  the 
issue  ■? 

Held,  that  the  legacy  became  vcsladinthe 
issue  of  D.  and  D.  F.  at  the  time  of  the  testa- 
tor's death. 

That   D.   must  he  taken    as  the    stock. 

That  the  words  "without  any  iqualiijing 
terms"  iu  section  80  of  the  Succession  Act 
refer  to  the  bequest  and  not  to  relations, 
PESTONJl  DHUNJIBHOYu.  KHURSHED- 

BAI.    7.  B.  L-  R.  207. 

16.  §  82  — Will—Construction  of-Lei/acy 
in  favor   of  a    Hindu    zcife. 

The  rule  of  law  applicable  to  a  ca^e  of 
gift  of  immoveable  property  by  a  Hindu 
husband  to  his  wife  is,  that,  thougti  a, 
mere  gift  of  immoveable  property  doe^  not 
carry  with  it  tho  power  of  alienation,  vet, 
where  any  such  property  is  given  by  the 
husbaud  to  the  wife  with  express  power  of 
aliouatiou,  or   where  this   power    !«   implied 
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by  the  gi'ant,  she  would  auquiro  au  absolute 
power  of  disposal  over  the  property ;  and 
where  the  gift  is  by  Will,  see  ion  82,  of 
the  Indian  Succeaaiou  Act,  which  applies 
to  the  Will  of  a  Hindu,  will  entitle  the 
legatne  to  the  whole  interest  of  the  testator, 
unless  it  appears  from  the  will  that  only  a 
restricted  interest  was  intended  to  be  given. 
Upon  costruction  of  the  will  in  dispute 
held  that  the  wife  was  given  au  unlimited 
power  of  alienation  over  the  property  in  dis- 
pute 1  G.  W.  N..  387  S.  C,  Hi  Cal.,  S34,24  Cal. 
40r,,  4  G.  W.  N.,  337  referred  to.  SARODA 
SUNDARI    DASS   v.   KRISTO   JIBAN  PAL. 

5  W    N.,  CaL.  p.  300. 

17.  §§  82  (f-  in  Hindu  Law — Adoption- 
Adoption  by  mother  after  the  death  of  son 
and  son's  widow,  if  valid — Adoption.  Power 
of,  when  comes  to  an  end  and  becomes  incapable 
of  execution — Life  estate — Estate  of  inheritance 
— Executory  gift     over. — 

An  adoption  by  a  Hindu  widow,  who  has 
succeeded  by  heirship  in  her  character  as 
mother  to  her  son,  after  his  death  'and  the 
death  of  his  widow,  is  invalid  according  to 
Hindu  law. 

A  left  a  widow  and  an  adopted  son,  and 
gave  authority  to  the  widow  to  take  three 
sons  successively  in  adoption,  one  after  the 
death  of  another.  The  adopted  son  mar- 
ried and  died  leaving  a  childless  widow, 
who  succeeded  to  the  state.  Upon  the 
death  of  the  widow  of  the  adopted  son, 
the  widow  of  the  original  owner  succeeded 
to  the  estate  and  took  a  second  son  in 
adoption. 

Held,  that  the  second  adoption  was  invalid 
inasmuch  as  the  power  of  adoption  came 
to  an  end,  and  became  incapable  of  ex- 
ecution when  the  estate  vested  in  the 
widow  of  the  first  adopted  son,  and  that 
such  vesting  was  a  proper  limit  to  the  ex- 
ercise  of    the    power. 

The  power  was  not  revived  upon  the  death 
of  the  widow  of  the  first  adopted  son.  19 
M.  I.  A.,  279;  L.  R.,  8  I.  A..  529;  L.  B. 
14  LA.,  67;  L.  R.,  IG  I.  A.,  i66  applied. 
17  Bom.,  164;  26  Bom,  526  approvi  d.  7  W. 
R.,  392  dissented  from.  17  Cal.,  51S  dis- 
tinguished. 21  W.  R.,  i22  ;  4  Cal.  L.  J., 
171 ;  S.  C  10  G.  W.  N.,  921  explained  and 
distinguished. 

A  testator  left  an  adopted  son  and  gave 
authority  to  his  widow  to  take  three  sons 
in  adoption  one  after  the  death  of  another. 
Tlie  Will  contained  a  provision  that  the 
adopted  son  shall  succeed  to  the  estate  on 
the  death  of  the  testator,  and  that  on  the 
dfath  of  one  adopted  son  and  until  the 
adoption  of  anoth.;r  son,  the  ostito  shall 
remain  in  the  ownership  and  possession  of 
th;3  widow  as  ordinary  heir,  the  estate  to 
vest  in  the  adopted  son  immediately  on 
adoption. 

Held,  that  the  adopted  son  would  take 
not  a  life  interest  but  an  estate  of  inherit- 
ance, subject  to  a  condition  of  defeas- 
ance. 

Held,  also,  that  the  executory    gift  ever 
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did  not  take  effect,  L.  B.,  I.  A.,  Sup,  Vol.- 
41;  L.R.,  23  L  A.  18  applied.  MANIKYA 
MALA  BOSE  v.  NAND.\  KUMAR  BOSE. 
4.  C.  L.  J.  357. 

18.  S  84 — Will,  Constructioti  of — Devise  to 
"eldest  son  and  to  his  laioful  male  children 
according  to  the  law  of  inhcrUanct" — Justice, 
equity  and  good  conscience — Marriage — Nikah 
between  a  Christian  man  and  Muhammadan 
looman,   if  valid. 

Thomas  Skinner,  who  was  domiciled  in 
the  North-Westem  Provinces  and  was  the 
owner  of  a  large  estate,  made  his  last  Will 
on  the  22nd  October  1864  by  which  he 
provided  for  the  payment  of  his  debts  and 
an  annuity  for  his  wife  and  also  allowance 
for  his  children,  and  then  as  to  his  zamin- 
dari  ho  gave  the  following  directions, 
namely — :"  that  my  private  zamindari,  pre- 
sented to  me  by  Government  as  a  reward  for 
services  rendered  during  the  rebellion  of 
1857,  as  well  as  all  villages,  houses  and  other 
property  added  by  me  from  time  to  time 
to  the  original  grant,  may  at  my  demise 
descend  to  my  eldest  son,  Thomas  Brown 
Skinner,  and  to  his  lawful  male  children 
according  to  the  law  of  inheritance.  In  the 
event  of  my  eldest  son,  Thomas  Brown  Skin- 
ner, dying  without  lawful  male  children, 
the  above  mentioned  private  zamindari,  etc., 
shall  descend  to  my  next  male  heir,  and 
should  all  my  sons  die  without  lawful  male 
children,  the  zamindari,  etc.,  shall  descend 
to  my  female  children,  or,  in  the  event  of 
their  death,  to  the  female  children  born 
in  wedlock  of  my  sons  in  succession."  The 
Indian  Succession  Act  was  not  in  force  at 
the    time   of   the   testator's  death. 

Held,  that  having  regard  to  the  cir- 
cumstances of  the  family  it  was  impossible 
to  affirm  that  any  particular  law  i.  e.,  Eng- 
lish Law  or  Indian  Succession  Act,  1865, 
was  applicable  to  the  construction  of  the 
Will  or  the  regulation  of  the  testator's  suc- 
cession. The  case  must  be  decided  by  the 
principles  of  justice,  ecjuity  and  good  cons- 
cience. 

That  upon  the  construction  of  the  Will 
the  intention  of  the  testator  was  not  to  give 
an  absolute  estate  in  his  zamindari  to  his 
eldest  son,  but  that  his  sons  who  should 
acquire  the  property  should  have  a  life  es- 
tate only  and  that  the  absolute  estate 
should  devolve  upon  the  eldest  sou  of  the 
son  of  the  testator  who  should  be  entit- 
led to  the  property  for  life  and  should  leave 
a  son  surviving  him.  13  M.  I.  A.,  277 
followed;  I.  B.  L.  II.,  S7,  9  il:^oo.  I.  A.,  1U9  and 
12   B.  L.  B.,    74.   6  Cal.,    17,  referred  to. 

Semble,  that  a  marriage  ceremony  per- 
formed as  nikaJi.  according  to  Muhammdaa 
rites  between  a  Christian  man  and  a  IMubam- 
madan  woman  was  not  a  valid  marriage. 
—RICHARD  ROSS  SKINXER  v.  DURGA 
PRASAD.  THOMAS  WILLIAM  SKINNER 
V.  RICHARD  ROSS  SKINNER.  THOMAS- 
WILLIAM     SKINNER    v.    DURGA     PRA- 

SAD.-A  W.  N.  1904.  p.  213. 

19-     Sections  90  and   lOo—Oift—Bequisiki 
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of — Oift  to  Hospitals — Corporate  body  not  ne- 
cessary— Revocation  of  gifts — Codicil — Gifts  to 
Mission — Vnenforcible  gifts  falling  into  resi- 
due— Intestacy. 

Both,  uuder  the  English  Law  and  the 
Indian  Succession  Act  gifts  to  Hospitals  which 
are  recognised  as  existing  public  institu- 
tions aro  good  charitable  gifts,  provided 
alwaj's  that  the  provisions  of  Section  105 
of  the  Succession  Act  as  to  registration  and 
deposit    are   complied    with. 

It  is  not  necessary  that  the  institution, 
to  ^be  benefited  by  a  charitable  gift,  should 
be  a  corporate  body.  All  that  is  required 
is,  that  there  should  be  some  responsible 
authority  charged  with  the  general  adminis- 
tration   of   the   funds   of    the    Institution. 

Where  a  legacy  was  revoked  by  a  codi- 
cil, the  testatrix  directing  her  executor  to 
make  over  the  property,  subject  of  the  legacy, 
to  a  Mission  for  the  residence  of  one  of  its 
missionaries,  but  the  codicil  was  not  deposit- 
ed for  safe  custody,  in  accordance  with 
Section  105  of  the  Successions  Act,  held, 
that  the  legacy  being  in  the  nature  of  a 
charitable  disposition,  tould  not  be  given 
eSect   to. 

It  is  settled  law  that  prima  facie  pro- 
perty, wich  is  the  subj;ct-matter  of  a  trust, 
which  is  incapable  of  taking  effect,  falls  in- 
to the  residue,  and  it  can  only  be  prevented 
from  so  doing  by  the  express  directions  of 
the    testator. 

Held,  upon  construction  of  the  Will, 
that  the  legacy  for  the  'inmates  of  the  Hos- 
pital' was  meant  to  provide  for  the  gene- 
ral maintenance  and  support  of  the  Hos- 
pital. 

In  administration  suits  the  practice  in 
cases  in  which  legacies  are  contested  is  to 
deal  witli  the  dispute  when  the  case  comes 
up  for  further  directions  on  the  report  after 
usual  enquiries  have  been  made,  which  arc 
directed  by  the  administration  decree 
FANINDRA  KUMAR  MITTER  v.  THE 
ADMINISTRATOR  GENERAL  OP  BEN- 
GAL.   6C.  W.  N.321. 

20  Sections  90,  94  and  54.  Will^Attes- 
tation  by  legatee.  Effect  of — Construction — Ac- 
celeration. 

The  will  provided  that  interest  on  cer- 
tain deposits  in  banks  and  shares  in  compa- 
nies be  enjoyed  by  the  testator's  wife  for  life, 
and  that  after  the  death  of  his  wife  the  de- 
posits and  the  shares  be  divided  into  equal 
scares,  between  his  three  children;  "James 
Joseph  Barefoot,  Cornelius  Barefoot,  and 
Florence  Dinah  Barefoot,  or  the  survivors  or 
the  survivor  of  them."  James  Joseph  Barefoot 
was  appointed  a  trustee  under  the  Will.  The 
wife  was  appointed  residuary  legatee  of  all  the 
property  excepting  the  aforesaid  deposits  and 
shares.  It  was  admitted  that  James  Joseph 
Barefoot  attested  the  Will  as  a  witness,  and 
consequently  the  bequest  to  him  was  void 
under  section  54  of  the  Succession  Act. 

A  question  arose  whether  the  share  of 
the  legacy  bequeathed  to  James  Joseph  pass 
ed  to  Cornelius  Barefoot  and  Florence  Dinih 
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Barefoot,  or  full  into  the  residue, 

Hild,  that  if  the  Will  had  not  contained 
the  words  "or  the  survivors  or  survivor  of 
them,"  it  would  have  to  be  construed  ^n  the 
same  way  as  if  James  Joseph  had  died  during 
the  life-time  of  the  testator,  but  the  effect  of 
these  words  was  that  Cornelius  and  Florence 
not  surviving  Joseph,  the  bequest  fell  into 
the  residue  and  the  doctrine  of  acceleration 
did  not  affect  the  case.  CAMANI  v.  BARE- 
FOOT 26  M.  433. 

21  Section  96 — Hindu  Law — Will — con- 
slruction — Sons  and  grandsons — Heirs — Laps- 
ing of  bequest — Heir  dying  before  testator. 

Held,  that  the  words  'sons  and  grandsons' 
used  in  a  Will  executed  by  a  Hindu  have  the 
same  efiect  as  the  term  'heirs'  in  an  English 
will. 

According  to  the  English  Statute  and  the 
Indian  Succession  Act,  a  gift  to  the  testator's 
child  does  not  lapse  on  the  legatee  dying  be- 
fore the  testator,  leaving  lineal  descendants, 
but  the  rule  cannot  be  applied  to  the  case  of 
a  Will  executed  by  a  Hindu.  The  provision 
in  the  Indian  Succession  Act  is  an  excejition- 
al  one  made  for  a  certain  class  of  eases  only 
and  courts  have  no  power  to  extend  it 
RAMAJITRTHAM   v.    RANGANATHAN.     24 

Mad.  299- 

22  Sections  96  and  1?S. 

Section  96  of  the  Indian  Succession  Act 
can  only  apply  to  a  case  where  the  legatee 
predeceases  the  testator,  whether  he  has  been 
named  as  an  executor  or  not.  The  nppLca- 
tion  of  Section  128  is  limited  to  the  case 
whore  the  executor  survives  the  testator. 
So  where  a  child  legatee  being  appointed  by 
the  will  ou3of  the  executors  also  predeceased 
the  testator  leaving  a  leneal  descendant  latter 
can  claim  the  legacy  under  S.  96,  and  S  123  has 
no  application.  RAMASWAJIY  lYAH  v 
KUPPUSAWMI.     13  M.  L.tJ.  351. 

23  S.  96,  321^Hindu  Wills. 

The  lower  appelate  Court  interpreted  a 
will  executed  by  a  Hindu  according  to  S.  96 
of  the  Act. 

Held  that  under  §  331  of  the  Act  the 
provisions  of  the  Act  were  not  applicable  to 
wilLs  executed  by  a  Hindn  in  Oudh.  R\M- 
KISHAN  SINGH  v.  SRIPAL— 9  Q   C  159 

23  (a)  §  9S—See  7  B.  L.R.  207  Supra  No.  15. 

23(ft)§  101-See  Hindu  law  Manas»er.  KASHI 
NATH  SHAMJI   v  CHIMANJI  S.Xda  SHIV 

-B.L.R.  268=30-2.477. 

24.  Section  105 — Bequest  to  charitable  uses 
in  the  presence  of  wife. 

The  term  "relative"  in  section  105  of 
the  Succession  Act,  1.965  refers  to  kindred 
only  as  set  forth  in  the  table  of  consangui- 
nity annexed  to  section  24  of  the  Act  and 
has  no  application  to  any  relationship  by 
marriage. 

A  Will  executed  in  favour  of  a  chari- 
table institution  is  not  void  under  section 
105  on  the  ground  that  the  testator  left  a 
widow  surviving  him.  .ADMINISTRATOR 
GENERAL  OF  MADRAS  v.  SIMPSON— 26 
M.  523. 
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21(a)  S  105— Gifts  to  pablic  hospitals  are 
"gilts  for  charitable  uses  under  §  105 —PA- 
NINDBA  KUWAU  v  THE  ADMINISTRA- 
TOR GENERAL  OF  BENGAL.— 6  C-  W-  N. 

S21. 

24  (b)  §   iOt;— 7  B.   L.   B.    207  See  No.   IS 

Supra. 

25.  §  107  Act  X  of  1865  and  §  6  (a),  19  and 
21  T.  P.  A.  and  §§  17,  16  Registration  Act. 

A  Jlohammadan  female  executed  a  docu- 
ment in  favour  of  her  father  and  the  plain- 
tiffs her  brothers  whereby  she  relinquished 
her  right  of  inheritance  to  his  property  in 
consideration  of  receiving  from  him  Rs. 
9000.  Held  the  document  merely  related  to 
heirship  and  could  not  be  treated  as  relating 
to  property.  It  did  not  fall  under  §  17  or  18 
of  the  Registration  Act. 

That  the  right  of  a  heir  of  a  person  to 
inherit  that  person's  property  on  his  death 
is  not  an  estate  in  remainder  or  in  rever- 
sion in  immoveable  property  or  an  estate 
otherwise  deferred  in  enjoyment.  It  is  nei- 
ther a  vested  nor  a  contingent  right.  It 
does  not  fall  within  the  definition  of  a  vested 
interest  in  Section  19  or  of  contingent  inter- 
est in  §  21  T.  P.  A.  and  §  107  of  the  Succes- 
sion Act.  It  is  only  under  §  G{a)  T.  P.  A.  the 
chance  of  an  heir  app.-.rcut,  succeeding  to  an 
estate  or  a  mere  possibility  of  succession 
which  can  not  be  transferred.  ABDUL 
HUSAIN    MULLA    v    GHULAM    HUSAIN 

ALI.-7  B.  L.  R.  1905-P.  742 

26  S.  Ill— Construction  of  will — Bequest  to 
daughter — Absolute  estate. 

Where  in  a  Will  a  legacy  was  given  in 
the  following  words: —  "On  my  death,  my 
daughter,  Surjamoni,  who   has  got  sons,  and 

who  is  a  resident  of .^hall  possess  as  owner 

and  possessor  of  all  the  rights  of  gift,  sale,  etc., 
in  respect  of  all  my  property  moveable  and 
immoveable,  and  on  the  death  of  my  afore- 
said daughter,  the  sons  born  of  her  womb 
will  equally  own    all  my   property." 

Held,  upon  a  construction  of  the  Will, 
that  it  was  the  intention  of  the  testator  to 
give  to  Surjamoni  an  absolute  estate.  GO- 
BINDA  CHUNDER  GUPTA  v.  BENODE 
CHUNDER  DUTT.— 12  C.  W.  N-  44- 

27  Sectioyis  111,  116,  IIT,— Married  daugh- 
ter, Estate  taken  by,  under  a  Will  and  by  in- 
heritance— Will.  Construction  of  ''to  my 
daughters  and  their  respective  sons."  Meaning 
of— Adopted  son.     Status  of — 

An  adopted  son  holds  precisely  the  same 
position  as  a  son  horn  as  regards  inheritance 
from  the  adoptive  mother's  relations.  5  Cat., 
615;  L.R,  10  1.  A.,  138;  S.C,  10  Cai.,  232 
followed. 

A  childless  daughter  of  a  testator  attains 
the  status  of  a  daughter  with  a  son  by 
adopting  a  son. 

Where  the  failure  of  the  bequest  to  the 
adopted  son  is  duo  to  the  fact  that  the  tes- 
tator did  not  live  to  adopt  a  son  himself  and 
to  the  fact  that  the  power  of  adoption  given 
by  the   Will  is  void  under   the  Hindu   Law, 
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and  not  to  the  legal  invalidity  of  the  be 
quest: 

Held  that  such  failure  of  the  bequeat  to 
an  adopted  son  does  not  render  the  subse- 
quent bequest  to  the  daughter  of  the  te.sta  tor 
void. 

The  principle  well  established  by  1  Eg. 
Ca.  Ab.,  215;  Cowp.  40;  1  V.  and  B,  124;  2 
r.  and  B.  313  ;  5  Sim.  78  ;  1  Ves.  Sr.,  420  has 
been  codified  in  In'^ia  in  section  116  of  the 
Indian  Succession  Act  (X  of  1865)  which 
section  applies  to  Hindus.  15  Cal.  232  fol- 
lowed. 

Section  111  of  the  Succession  Act  applies 
only  when  the  prior  bequest  is  capable  of 
taking  effect  and  is  not  ab  initio  void.  If 
the  bequest  has  failed  ab  initio  the  principle 
laid    down  in  section  116  applies. 

The  rule  which  has  been  applied  to  a 
bequest  in  a  Will  executed  before  the  1st 
September  1870  of  immovable  property  by  a 
husband  to  his  wife,  viz.  that  she  takes  only 
a  limited  estate  when  there  are  no  express 
words  creating  an  absolute  estate,  cannot 
apply  to  married  daughter.  Though  under 
Hindu  Law,  a  married  daughter  takes  by 
inheritance  a  limited  estate,  she  takes  an 
absolute  estate  under  a  devise  by  Will,  un- 
less her  interest  is  curtailed  by  express 
words  or  necessary  implication.  16  Mad.- 
466 ;  24  Cal,  406 ;  24  W.  R.,  305 ;  24  Gal,  646  ; 
2  C.  L.  J.,    W.  N.,  Cal,  folloiccd. 

The  words  in  the  Will  "to  ray  daughters 
and"  their  respective  sons  I  give,  devise,  and 
bequeathe  "the  same"  give  an  absolute  estate 
to  the  daughters  and  not  a  limited  or  joint 
estate.  'Sons,'  in  this  case  was  intendv^d  to 
have  the  same  effect  as  "sons,  grand-sons 
etc." 

Where  it  would  be  premature  to  decide 
whether  an  absolute  gift  is  defeasible  in  the 
event  of  cither  d  ughter  dying  without  male 
issue,  the  question  was  left  undecided  until 
it  is  ascertained  what  the  events  are.  L.  H. 
2iI,A.,76:2i  Cal.  83i  foUowed.  RADHA- 
PR\S\D  MULLICK  v  Sil.  RANI  MONI- 
DASSI.  PEARY  LAL  MULLICK  v  SM. 
RANI  JIONI    DASSI.— 10  C  W.    N-    695^ 

(F  B  )  3  Cal .  L.  J ,  502  (F  E.) 

27  {a)  §§  116  d-  117-3  Cal  in  J.  503  (F.  B.)  See 
supra  No.  27. 

28  §  12S  See  ss.  96  and-12S—13  M.  L.  J. 
5.5i  Supra  No.  22. 

28  {")  5  1.59  of  the  Indian  Succession  Act  does 
not  apply  where  there  is  a  clear  indication 
of  the  testator  in  the  will.  See  Hindu  Law 
Wills— NANDAKINA  DEBI  «.  ARUMBALA. 

8  C.  Ii.  J.  515- 

29  Sections  179  and  221— Limited  grant. 
—  Power  of  administrator  -Equity-Burden  of 
proof — Benami  transaction. 

"in  the  case  of  a  limited  grant  under  sec- 
tion 221  of  the  Succession  Act,  1R65  the  ad- 
ministrator has  not  the  power  to  dispose  of 
any  interest  outside  the  limits    of    the   grant. 

The  law  of  benami  is  founded  on  prin- 
ciples which  are  not  limited  to  India;  it  is  no- 
thing more  or  less  than  an  application   of  tho 
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eqiiimblL  vale  that  whero  there  is  a  purchase 
by  .-1  ,  in  tUo  naiu'i  of  /?.,  there  is  a  re.^iiltiug 
trust  of  tho  whole  to  A.  It  is  an  accopted 
rule  of  guidance  in  reference  to  bcnami  tran- 
sactions to  see  from  what  source  the  purchase 
money  has  proceeded,  but  ordinarily  some- 
thing further  is  roiiuirod.  It  should  be  shown 
that  the  person  whose  money  has  gone  to  ef- 
fect the  parohaso  iucnishad  it  as  purchmer. 

Decree  passed  in  case  reported  in  IV 
Bom.  L.  R.  S4'i  reversed.  JOHN  JOSEPH 
PESlLVAu.  JOHN  JOSEPH  DE  SILVA. 
5.  B.  li  R  784. 

30  Sections  179,  187,  360— £  S.  3— Excel- 
tor,  title:  of— Probate  Adminislration,  grant 
of — Jurisdiction  of  Court  to  modify — Bengal 
Tenancy  Act  (VIII  of  1S85),  Section  167— Sale 
for  arrears  of  rent— Incumbrances,  annulment 
of — iVo(  ice — Discla  imer. 

Under  secti  -ns  179,  187  and  260  of  the 
Indian  Succession  Act,  where  probate  of  a 
Will  has  been  granted,  tho  executoi,  in  order 
to  bring  a  suit  as  such,  is  bound  to  prove 
bis  title.  In  case  of  dispute,  having  ro^jard 
to  the  provisions  of  soction  3  of  tho  Indian 
Succession  Act  and  the  definition  therein 
given  of  the  terra  probate,  it  is  incumbent  on 
him  to  file,  not  merely  a  cO|jy  of  the  grant  but 
also  a  copy  of  the  Will  attached  to  tho  grant, 
which  with  tho  grant  formed  the  probate. 

But  a  Court,  other  thi'.,n  ine  Conrt  of  Pro- 
bate, cannot  go  behind  the  grant  and  inter- 
pi'ot  and  modify  its  terms  by  the  provisions 
of  the  Will. 

In  a  suit  for  possession  after  annulment 
of  an  uudertanure  under  section  1G7  of  tho 
Bengal  Tenancy  Act,  absence  of  due  service 
of  notice  on  a  person,  who  in  the  suit  dis- 
claims all  interests  therein,  cannot  prej  idice 
tho  plaintiff. 

Where  the  application  for  the  issue  of 
the  notices  against  somo  of  the  persons  j  liut- 
ly  interested  in  tho  incumbrauc;  is  'iot  laade 
within  time,  the  whole  suit  must  fail.  DE- 
LANEY  !).  ROHAJIAT  ALL  32  C.  710. 
81     Sections  179  and  2S1. 

In  the  case  of  a  limited  grant  under 
Bection  221  f  the  Indian  Success  n  Act,  the 
administrator  becomes  by  virtue  thereof  tlie 
legal  representative  of  the  deceased  for  the 
purposes  of  the  interest  of  the  deceased  in  the 
property;  and  such  interest  as  the  deceased 
had  in  the  property  becomes  vested  in  him 
as  such  legal  representative  under  section  179 
of    the   Act. 

Under  section  191  the  letters  of  admini- 
stration entitle  the  administrator  to  all  the 
rights  belonging  to  ih;  intestate  and  linder 
section  269  he  has  power  to  dispo.sc  of  the 
proper  .y  of  the  deceased  in  such  manner  as 
he  may  think  fit. 

When  an  adminis'.rator  conveys  tho  pro- 
perty absolutely,  his  stating  in  the  couvoy- 
auco  that  he  acted  as  administrator  of  the 
property  as  trustee,  cannot  cut  down  the 
legal  effect  of  the  conveyance  or  limit  tho 
right  of  the  purchaser  to  the  title  wrongly 
alleged  to  have  existed  in  the  deceased,  if,  as 
a  matter  of  fact,  tho'dcceasoJ  had  ahi'her 
right.     JOHN  JOSEPH  DE  SILVA  v.  JOHN 


Supr:  Govt.  Acts  (Act  X  of  186-5)  (Cont.) 
JOSEPH  DESILV.V.     4  B. Ii- R.  849 • 

32     Sclions   170  and  221. 

In  the  case  of  a  limited  grant  under 
section  221  of  the  Indian  Succession  Act, 
the  administrator  becomes  by  virtue  thereof 
the  legal  representative  of  the  deceased  for 
tho  purposes  of  the  interest  of  the  deceased 
in  the  property,  and  :mch  interest  as  the 
deceased  had  in  tho  property  becomes  vestod 
in  him  as  such  legal  representative  und^t 
section    179   of  the   Act. 

Under  section  191  the  letters  of  adminis- 
tration entitle  the  administrator  to  all  tho 
right.i  bcl-juging  to  the  intestate  and  under 
soction  26'J  ho  has  power  to  dispose  of  the 
property  of  the  deceased  in  such  manner  as 
he  may    think    (it. 

Whan  an  administrator  conveys  tha 
property  absolutely,  his  stating  in  the  con- 
veyance tliat  he  acted  as  administrator  of 
the  property  as  trustee  cannot  cut  down 
the  legal  ufrect  of  the  conveyan''e  or  liuiit 
the  riglit  of  tho  purchasjs  to  tho  title  wrong- 
ly alleged  to  have  existed  in  the  deceased, 
if  as  a  matter  of  fact  tho  deoj.isod  had  a  high- 
er right.  JOHN  JOSEPH  DE  SILVA  v. 
JOHN  JOSEPH  DE  SILVA.— 4  Som.,  L. 
a-  849.=27B-  103- 

33  Sections  180,  212—  Letters  of  a.iminis- 
iration — I'robatc  of  Will  ob'ained  in  England 
— Sabseqitent  ajijplicalioa  for  limited  grant  by 
attorney. 

The  probate  of  a  Will  was  obtained  in 
Rngladd.  The  attorney  of  the  executors  of 
th'i  Will  made  art  application  under  Suction 
212  of  tha  Indian  Succession  Act,  for  letters 
of  administration  with  a  <  opy  of  the  Will 
anne::cd  limited  until  they  come  in  and 
take  probate  of  the  said  Will  themselves  iu 
India. 

HcW,  tlia:  the  application  could  not  ba 
sustained. 

Hiid,  furiher,  that  though  an  application 
could  iiava  been  ruade  under  Section  180  of 
the  Act,  the  attorney  not  being  empowered 
to  oi.tain  auy  thing  beyond  a  limited  grant 
the  application  couid  not  be  granted.  In 
THE  Goods  of  WILLIAISI  ASHTON.— A-   W- 

N- 1905  p.  251- 

34  Section:}  181,  1.S6,  187  tf  197. 

W^heu  'in  an  administration  suit  the 
Court  directi  d  that  the  decree  should  not  ba 
drawn  up  until  the  plamtiii  obtains  letters 
of  administration  \vit:i  the  will  annexed,  and 
it  was  contended  for  the  pl-iintiff  that  tha 
executor  named  in  the  will  having  died  it 
was  not  necessary  to  obtain  letters  of  admi- 
nistration : 

Edd,  that  the  plaintiff,  as  residuary 
legatee,  could  obtain  a  grant  of  letters  of 
administration,  and  that  until  he  did  so,  he 
w.as  not  entitled  to  establish  hi.i  ciaiiu  iu 
Court.— 22  r/.  7?,,  m,  followed.  GORDHAN- 
DASS    SUNDEPi    DASS,   v.  BAI    BAi\[COO- 

VER.    3  Eoni.  L-  E  ,  874  =26  B-  867- 

35  §  182— Will— Executor— Death  of  Exe- 
cutor— Anoil: . .  Etccutor. 
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Unless  it  can  be  gathered  from  the  will 
that  the  testator  intended  the  person  named 
to  pay  the  debts  and  legacies  under  the  will 
ho  cannot  be   held  to   the  executor  thereof. 

Whore  a  testator  appoints  an  executor 
and  provide*  that  in  case  of  his  dealth  an- 
other should  be  substituted  on  the  death  of 
the  original  executor,  though  he  has  proved 
the  will,  the  executor  so  substituted  may  be 
admitted  to  the  office,  if  it  appear  to  have 
been  the  testator's  intention  that  the  sub- 
stitution should  take  place  on  the  death  of 
the  original  executor,  whether  happening  in 
the  testator's  lifetime  or  afterward.s. — fL.  R. 
2  P.  &  M,  369,  3  P.  £■  M.  159  5  C.  756  Refd  to) 
MITHIBAI  V.  CANJI    KHERAJ  4  Bom.  L- 

R.  9  =  26B.  571. 

36  Secti07is  3,  187 — Will,  proved—Right 
of   Ugntce   to    sue. 

The  main  object  which  section  187  of 
the  Succession  Act  has  in  view  is  that  any 
Will  upon  which  a  claim  is  founded  must 
be  formally  proved  in  a  Court  of  jidicature, 
and  that  unless  probate  or  letters  of  ad- 
ministration in  respect  of  such  Will  have 
been  obtained,  the  claim  should  not  be  al- 
lowed   to   be  enforced. 

A  Will  was  proved  and  letters  of  admi- 
nistration in  respect  of  the  entire  estate  left 
by  the  testator  were  granted  to  one  of  the 
legatees.  On  appeal  it  was  ordered  that  a 
limited  grant  should  have  been  ordered. 
The  letters  of  administration  remained  for- 
mally uncancelled  by  reason  of  the  death  of 
the  legatee. 

Held,  that  another  legatee  was  not  bar- 
red by  reason  of  section  187  of  the  Suo- 
ce.ssion  Act  from  instituting  a  suit  for  re- 
covery of  the  legacy  left  to  him  by  the 
Will. 

If  a  Will  is  once  proved  and  probate 
or  letters  of  administration  are  granted  th;it 
would  be  an  authority  in  favor  of  any  one 
of  the  legatees  or  any  one  claiming  under 
the  Will,  entitling  him  to  obtain  relief  from 
the  Court.— KUMAR  CHANDRA  KISHORE 
ROY   V.     PROSANNA      KUMAR     DAS.— IQ. 

C    W.  N   864=4-  C-  L.  J-  523. 

87.  «§.  i67  and  197— Sea  §.  ISl  d)  26.  B. 
267  fi'pra  No.  31. 

38-  ^■'190 — See  Execution  of  decree.  Chun- 
nilal    Bone   v.    Osmand  Bibi.    30  C.  lOH. 

38(fl).  §  190— L.  B.  R.  1900-02,  P.  193- 
See  infra  No.  50. 

■  89.  §.  197— See  §.  181  £ca:—26.  B.  267  su- 
2^ra  No.  34. 

40.  §.  212— See  §  180  £  212.  A.  W.  N. 
1903.  P.  231,  Supra  No.  33 

41.  §.  221— See  §.  179  £  221—5.  B.  L.  R. 
781  Supra  No.  29. 

42  §.  221— See  §.  179  ct  321— 4.  B.  L.  B. 
S19  S7tpra  No.  32. 

48  §.  340— The  High  Court  of  Madras  has 
no    jurisdiction  to   grant  probate  of  the  will 
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of  a  testator  or  letters  of  administration  o! 
the  estate  of  an  intestate  who  did  not 
dwell  and  who  did  not  leave  assets  with- 
in the  limits  of  the  presidency — In  the  mat- 
ter of  Rose   Learmouth. — 2'!.  M-  120. 

44.  Section  2i6— Letters  of  administration 
granted  by  District  Judge — property  outside 
jurisdiction  of  District  Judge — Grant  of  fresh 
letters  of  adininistration   by    High   Court. 

When  letters  of  administration  to  the 
estate  of  a  deceased  person  are  granted  by 
a  District  Judge,  and  it  is  subsequently 
discovered  that  some  of  the  property  of  the 
deceased  is  outside  the  j  irisdiction  of  the 
District  Judge,  letters  of  administration 
granted  by  the  District  Judge,  must  be  revok- 
ed before  the  High  Court  can  be  moved 
to  grant  fresh  letters  of  administration,  which 
would  have  its  effect  throughout  British  In- 
dia.—Iji  the  Goods  of  ROSEANNE  D'SILVA, 
-W.  ST.  All    1903,  p.  62-25  A- 855. 

45  Section  250 — Citations.  Publication  of — 
This  was  an  application  for  letters  of  ad- 
ministration with  a  copy  of  the  will  annexed, 
made  by  the. attorney  of  the  executors  of  the 
will  of  the  deceased,  who  died  at  Toronto  In 
Canada,  leaving,  amongst  other  property, 
certain  property  within  the  jurisdiction  of 
the  High  Court.  Probate  of  the  will  had 
bcon  duly  taken  out  by  the  executors  in 
Canada. 

On  the  question  as  to  the  mode  of  issu- 
ing citations  to  the  parsons  Interested,  the 
High  Court  ordered  that  citations  wou!d  is- 
sue, under  the  special  circumstances,  by  re- 
gistered letter,  with  acknowledgment  due, 
from  the  High  Court.  In  the  goods  op 
FREDERIC  NICHOLSON— A.  W-  N-  1903- 
P-  31. 

45(a)  S  2.59  See  Practice-mode  of  issuing 
citations  Frederic  Nicholson  in  re  A.  W.  N.  1903 
P.  31. 

46.     S.  263  and  S.  86  Act  V  of  1881. 

The  D.  J.  ordered  the  applicant  to  pay 
Court  fees  on  his  application  for  letters  of  ad- 
ministration. The  applicant  appealed  against 
this  order  contending  it  was  appealable  under 
S.  86  Act  V  of  1881.  Held  no  appeal  lay  un- 
der C.  P.  Code  and  the  Rules  thereunder. 
KADIRJAHAN  BEGAM  v.  UDIT  NARAIN 
3  B  R  44- 

47.  S.  283 — See  Execution  sale.  BAI  ME- 
HER  BAI  V.  MAGANCHAND— 29.  B-  96- 

48.  Sections  297,  326 — Will.  Construction 
of — Tntst — Payment  of  debts  and  legacies — 
Residuary  legatee — Exccutoi's  year. 

The  combined  effect  of  sections  297  and 
326  of  the  Indian  Succession  Act,  1865,  is 
that  a  residuary  legatee  becomes  entitled  to 
the  residue  after  the  executors  have  paid  the 
testator's  debts  and  legacies,  a.nd  that  no 
lagatce  can  insist  upon  being  paid  within  a 
year  from  the  testator's  death  which  is  here 
fore,  called  "the  executor's  year."  For 
one  year  from  death   no  legacy,   residuary  or 


p 


(    93    ) 


CIVIL    DIGEST   OP   CASES. 


(     91     ) 


I     Sup:  Govt.  Acts  (Act  X  of  1865)  (Cont.) 

)  otherwise,  can  be  claimed.  One  year  is  given 
by  the  law  to  the  executors  to  liquidate  the 
estate.  On  the  expiration  of  that  year  the 
moment  the  estate  is  liquidated,  the  leyatees 
can  insist  upon  being  paid;  the  moment 
the  debts  and  legacies  have  been  paid,  the 
residuary  becomes  entitled  to  the  residue, 
and  if  there  are  more  than  one  residuary, 
the   residue    then   becomes  divisible. 

Where  the  Will  is  silent,  the  law  says 
that  as  soon  as  on  the  expiration  of  "the 
executor's  year"  the  executors  have  liquidat- 
ed the  testator's  estate,  that  is,  reduced 
it  into  possession,  and  paid  his  debts  and 
legacies,  the  residue  becomes  "free  for 
enjoyment  by  the  heirs"  or,  iu  other  words, 
"divisitle,"  whether  it  is  actually  divided 
or  not  is  immaterial,  if  it  is  in  a  condition 
to  be  divided. 

It  was  provided  in  a  Will  that  the  share 
of  the  testafor's  son  A.  should  be  made 
over  to  him  absolutely  "if  at  the  time 
the  saJd  residue  is  divisible  my  son  .1.  shall 
have  no  debts  due  by  him  or  any  liabi- 
lities likely  to  result  in  a  debt  or  debts 
of  more  than  fis-  5,000,"  but  "if  otherwise 
the  said  share  shall  be  held  or  settled" 
by  the  executors  "upon  trust  until  the  said 
A  shall  be  free  from  such  debts  and  liabilities 
or  until  he  shall  die. 

Held,  on  construction  of  the  Will,  that 
the  words  "such  debts"  could  not  be  treated 
to  mean  all  debts  whenever  contracted  but 
they  meant  only  "those  debts,"  which  existed 
at  the  time  the  residue  became  divisible.  N. 
C.  M.'^CLEOD  V.  SORABJI  EDULJI  WAR- 
DEN.   7  B.  L-  R-  755. 

48  («)■  S.  331— See  9  O.  C.  169  Supra 
No.  23. 

48  (6).  S.  326— See  7  B.  L.  H.  753  Supra 
No.  48. 

49  S.  331— as -Profcrt/e  and  Administra- 
tion Act  ( V  of  1S81).  AppUcabilitij  of-  Sikhs- 
Brahmos — Effect  of  lapse  from  orthodox  2>rac- 
ticcs — "Hindu." 

A  Sikh  is  included  in  the  term  Hindu 
as  used  iu  the  Probate  and  Administration 
Act,  1881.  L.  R.,  5  I.  A.,  87,  L.  R.,  6  I.  A., 
15,  2  Jlorley's  Digest  22,  9  M.  I.  A.,  195 
referred  to. 

A  Sikh  or  Hindu  by  becoming  a  Brahmo 
does  not  necessarily  cease  to  belong  to  the 
community  iu  which   he  was   born. 

Where  it  was  objected  that  the  deceased 
testator  in  matters  of  diet  and  ceremonial 
observance  had  dep,\rted  so  far  from  the 
standard  of  orthodoxy  binding  upon  him 
as  a  Hindu  or  Sikh  as  to  exclude  him 
from  the  term  Hindu  as  used  in  the 
Letters  of  Administration  Act  — 

Held,  that  such  lapses  from  orthodox 
practices  assuming  them  to  be  established, 
could  not  have  the  effect  of  excluding  from 
the  category  of  Hindu  in  the  .Act  one  who 
was  born  within  it,  and  who  never  became 
otherwise  separated  from  the  religious  com- 
munion in  which  ha  was  born  (R.\NA) 
BHAGWAN     KOEB     i'.    J.    C.    BOSK     AND 

OTHERS.  =  135  P.  L.  R.,  1903  =  84  PR, 


Sup:  Govt.  Acts  (Act  X  of  1865)  (Cunt./ 
1903=5Boin.Ii  11,845  =  ML  J,  1903 
P  391=7  W  N.  Cal ,  395  (P  C  )  =  31  C.  11 

(P.  C.) 

150  Sections 332  £  190-(&  Probate  i£  Ad- 
ministration A.cl  V  of  1381. 

There  arc  no  rules  under  Section  332 
Succession  Act,  exempting  people  of  the  Chin 
race  from  the  provisions  of  that  Act. 

If  Chins  are  Budhists  they  will  be  gov- 
erned by  the  provisions  of  the  probate  and 
Letters  of  Administration  Act  V  of  1881. 
Under  S.  85  of  tliis  Act  it  is  open  to  a  Judge, 
to  refuse  letters  of  administration. 

There  is  no  counter  part  of  Section  190 
of  the  Indian  Succession  Act  in  the  Probate 
and  .\dministration  Act.  A  suit  in  respect 
of  the  property  of  an  intestate  Budhist  Chin 
can  be  maintained  without  letters  of  adminis- 
tration having  first  been  granted. 

The  necessity  of  stating  clearly  under 
what  Act  and  sections  lettei's  of  adminis- 
tration are  is.sued  pointed  out. 

An  application  for  letters  of  administra- 
tion can  not  be  converted  into  an  application 
under  the  Guardians  and  Wards  Act  VIII  of 
IR'JU.     MAHLA  y.  MAUXG  PYIN.     L.  B.  R. 

1900-1902  P.  193 

21  Act  XXI  Of  1865— (Parsi  Intes- 
tate Succession   Act) 

1  I'arsi  Succession  Act  (XXI  of  ISiiJ) 
Section   2. 

Under  section  2  of  the  Parsi  Succession 
Act,  1865,  the  property  of  a  female  dying  in- 
testate devolves  upon  her  husband  and  child- 
ren so  that  his  share  shall  be  double  the  eliaro 
of  each  of  the  children.  The  words  of  the  sec- 
tion are  very  vide.  There  is  no  distinction 
as  to  estates  whether  in  possession  or  remain- 
der, nor  does  the  Act  say  from  what  date  it 
shall  come  into  force.  SHAPURJI  D.  SAK- 
LATVALLA  v.  RUSTOM.II  SHAHPURJI. 
5  B.  L  R.  252. 

2  Farsee  Intestate   Succession    Act  {XXI  vj 

1SG5\— Succession — Parsees—UsaQC  of  the  com- 
munity. 

Before  becoming  into  operation  of  tho 
Parsee  Succession  Act,  1865,  the  law  governing 
Parsees  in  the  mofussil  was  the  ascertained 
usage  of  the  community  modified  by  the  rules 
of  equity  and  good  conscience.  In  such  cases 
the  practice  of  the  English  Equity  Coui-ts 
would,  it  is  true,  be  followod  with  necessary 
moditioatious;  but  the  reference  to  these 
Courts  would  be  not  for  the  purposes  of  intro- 
ducing special  or  peculiar  doctrines  of  Eng- 
lish law,  but  rather  with  the  purpose  of  elu- 
cidating the  principles  of  equity  an-d  good 
conscience  and  of  giving  systematic  and  uni- 
form effect  to  them.  SHAPURJI  BEZON.II 
MOTIVALL  V.  DUS.5ABHUY  BEZONJi 
MOTIVALL,  7  B.  Ii.  R.  988  =  39  B.359. 

(3)  See  Succsssion  Act  Na.  IS.  7  B.  L.  R. 
207. 

22  Act  XXV  Of  1866  (Unclaimod 
deposits  Act  J 


(    95    ) 


CIVIL   DIGEST  OP   C  ^  SES. 


(     96    ) 


Sup:  Govt.  Acts  (Act  -IKy  of  1869)  CCwi/; 

Uuder  this  Act  all  monies  paid  into  or 
deposited  in  the  High  Court  in  the  Coursa 
of  sviits  and  remaining  unclaimed  for  20 
years  are  to  be  trynsferrod  and  paid  to 
Uovevnmeut;  but  they  are  liable  to  repay- 
moiit  en  subsequcut  (jstablisbmOL.'  of  claim 
to  High  Courts  satisfaotioii.  An  application 
(or  ita  withdrawal  is  not  governed  by  any 
iirticle  of  the  Limitation  Act.  APURBA 
KRISHNA  ROY  v.  CHUNDERMONEY  DE- 

Bl  10.  C-  W-  2-.'  354- 

23    Act  XXVII  of  1866— fTrustees 

Act). 

Trustees  Act  {XXVII  of  13GC^  Section  3 
— Trustees  and  cestui  que  trustent  all  Hin- 
dus— Applicability  of  Enylish  Law — Trust  vio- 
iatimj   some.  2»'ovisi0H  of  Hindu    Law. 

N.  applied  for  leave  to  sell  a  certain 
portion  of  certain  trust  premises  for  the 
purpose  of  raising  money  to  jay  for  pome 
necessary  repairs.  It  was  contended  that 
the  Indian  Trustees  Act  was  by  section  S 
limited  in  its  operation  to  those  cases  in 
which  the  English  Law  was  applicablo  ; 
r«nd  that  the  law  was  not  applicable  to  a 
trust  in  which  the  trustees  and  cestui  que 
trustent   were   all   Hindus. 

Held,  overruling  the  contention,  tlia,t  to 
exclude  the  applicability  of  English  Law  it 
must  be  shown  that  the  trust  was  one  which 
violated  some  provision  of  Hindu  Law. — Jn 
ie    NIEMONEY    DEY  SARKAR.     9   W.    N- 

Col ,  T9.=82-  C-  143- 

24-  Act  XXV    of   1867      (Printing 
Press  and  Registration  of  booKs). 

§.  IS— See  Act  XX  uf  Itii?.  Nus  1  and 
2. 

1.  C.  L.  J.  278  =  9.  C.  W.  N.  591  and  S.  C. 
L.J.   511  =  10.   C.   W.N.    rii=3il.  C.  571. 

25-  Act    XXX  of  1867    (Printing  Tresses 
Act). 

See  Act  XX  of  ISr,  No  2.  2.  C.  L.  J.  511. 

28    Act  IV  of  1869  (Divorce  Act). 

1  S-  2 — 'I'he  I  :  j  ct  01  ludian  Divorce 
Act  IS  to  afford  rciei  to  persons,  who,  whilo 
not  techuiciiUy  domiciled  in  India,  are  resi- 
dent ihcve,  for  a  considerp.blo  time  even 
though  without  intention  of  permanent  set- 
tlcineiiLt, 

la  §2  the  word  "reside"  implies  a 
dwelling  either  of  a  permanent  nature  or  for 
seme  considcable  time. 

It  does  not  apply  to  a  person  who  has  a 
permanent  abode  elsewhere  and  whc  merely 
comes  to  India  for  the  purpose  of  filing  a 
suit  under  the  Act  with  the  intention  of 
returning  to  his  permanent  ?.boue  oa  the 
conclusion  of  the  litigation. — H  B.227,  hi,  B. 
541,  21.  C.  6U,  8.  U.  205,  3  C.  W.  N.  2.i0,  L.  R. 
2  P.  [}.  2:13 referred  to.  WILFRED  CO0JIBE3 
t;.   MAUY    L.,;UISA    COOMBES.— L-    B.   E- 

1900-03-  p.  222- 
2    Divorce  Act  (IV  of  186S),  S.  S  (S)- 

JudicuU   sepurr.i.on — J;(/j.si,'!i(jo)i.     o;   Court — 
" liasi    rcudcd'—KiiUencc-^VncorroiMratcd — 


ont.)     1 

tina       :! 
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testimony  of  wife. 

On  appeal  against  a  decree  granting 
j'ldicial  separation  passed  by  tho  Divisional 
Judge  of  Lahore  on  the  application  of  the 
wife,  it  was  contended  that  the  Court  lia('.  no 
jurisdiction  to  entertain  the  applioatien.  It 
appeared  that  the  homo  of  the  appellant, 
the  husband,  was  at  Lahore,  where  he  lived 
till  1898,  when  be  went  to  Africa  !ci  em- 
ployment, lie  returned  to  Lahore  after  two 
years  on  a  few  months'  leave  for  the  purpose- 
of  getting  married.  Having  rented  a  house, 
he  took  his  wife  to  this  house  immediate- 
ly after  marriage,  spent  one  or  two  days 
there  and  returned  to  .\frica  with  his  wife.  He 
again  loft  Africa  for  India  after  about  a 
year's  residence,  spent  two  or  three  weeka 
with  his  wife  at  her  parents'  house  at  Saha- 
ranpur,  left  her  there  and  never  lived  with 
her  again. 

Held,  that  the  objection  bad  no  £oroe  and 
the  Lahore  Court    had  jurisdiction. 

The  Court  would  not  accept  the  uncorro- 
borated testimoney  of  the  wife,  that  her 
husband  bad  committed  or  attempted  to 
commit  an  unnatural  offence  on  her  p2rson. 
ALL.\RD  V  ALLARD— 161  p.  L-  E-,  1905  = 

77  P  R  1905- 
3    Divorce- Act  (IV  of  1869)  S-7SiiU 

for    judicial     separaUon     by    wife — Divorce — 
'  Wife's  costs. 

In  this  case  on  the  proceedings  o£  divorce 
and  judicial  separation  the  wife  sought  to 
make  hei-  husband  liable  for  her  costs.  The 
husband  and  wife  ware  Greeks,  domiciled  in 
Greece  and  married  at  Alexandria. 

It  was  contended  that  the  High  Court 
had  no  i  irisdiction  to  act  in  the  matter, 
since  the  English  law  applicable  in  such 
cases  did  not  apply. 

Hd'l,  tbi.t  the  coatentioa  was  wrong. 
The  Court  was  competent  to  act  and  give 
relief  on  principles  and  rales  existing  in 
England,  and  was  authorised  to  make  such 
an  order  as  was  sought  for. 

Held,  also,  that  ia  cocidering  tho  sub- 
stantial question  requiring  dclermiuation,  it 
has  to  be  borne  in  mind,  that  the  question  of 
whether  the  wife  is  or  is  not  to  have  her 
costs  depends  upon  the  proi>irty  w'aich  the 
v.-ifo  may  be  supposed  to  have.  If  either 
under  the  Marriei  Womi.n's  P.oporty  .\ct 
in  England,  or  under  the  Succession  Act  in 
India,  it  appeai'.-i  that  the  woman  retains  hor 
property  m  .'^pite  of  her  luarriago,  she  will 
not  be  eutitlad  to  her  costs. 

Held,  further  that  tho  wife  was  entitled 
to  her  costs,  ad  her  position  in  relation  to 
her  husband  as  regards  her  property  was 
govcx-aed  by  the  law  of  Greece  and  there 
was  no  evidence  as  to  what  that  law  might 
be. 

The  general  principle  governing  such 
cases  is — It  is  not  considered  just  either  that 
a  wife  should  be  loft  without  the  means  of 
putting  her  case  fairly  before  the  Court,  or 
that  a  practitioner  should  run  the  risk  of 
los:n_!  the  proper  remuneration  lor  his 
labours,  if  he  takes  up  a  case  which  ha 
houestlj'   believes  to   be  genuine,  but  which 
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may  after  all  turn  out  to  lie  unfounded — 19 
Bom.,  295,  followed.  GEORGUCOPULAS  v 
GEURGUCOPULAS— 29  C-  619- 

4.    Ss.  7,  11  and  45  S-  7,  ll-and  45- 

Civi',  rrocidtnc  Code  (Act  XIV  of  1882;, 
Section  32 — Petition  for  divorce — Bight  of 
alleged  adidtcress  to  intervene. 

In  ft  petition  lor  divorce  by  a  wife  against 
her  husband  on  the  ground  of  adultery,  the 
person  with  whom  the  husband  is  alleged 
to  have  committed  adultery,  has  no  right  to 
intervene  as  a  respondent.  (EDITH  JANE) 
EAMSAY  V.  (ELLEN   THOMAS)  BOYLE, - 

7  W-  N-,  Cal.,  504=80  C  489- 

6.  Divorce  Act  (IV  of  1869 )  S  17— 

Divorce — Adultery  of  wife  — Collusion  of  parties. 
The  petitioner  applied  to  the  Higli  Court  for 
confirmation  of  tlie  decree  nisi  for  dis- 
solution of  her  marriage  with  the  respon- 
dent passed  by  the  District  Judge  on  account- 
of  adultery  and  cruelty  on  the  part  of  her 
husband.  The  High  Court  directed  the 
District  Judge  to  hold  a  further  inquiry  in 
regard  to  certain  allegations  of  misconduct 
made  by  the  respondent  against  the  peti- 
tioner, his  wife;  and  on  inquiry  it  was  found 
that  the  petitioner  had  committed  adultery 
previous  to  her  filing  the  petition  for  di- 
vorce, and,  notwithstanding  the  prohibition 
contained  in  Act  No.  IV  of  1869  against 
the  remarriage  of  a  divorced  person  at  any 
time  within  six  months  after  the  decree  nisi 
was  made  absolute  by  the  High  Court,  the 
petitioner  went  through  the  form  of  mar- 
riage with  a  man  exactly  one  fortnight  after 
the  decree  nisi  w.'.s  passed,  and  that  the 
parties  had  colluded  in  making  the  applic..- 
tion.  The  High  Court  on  the  above  grounds 
refused  to  make  absolute  the  decree  nisi 
passed  by  the  'District  Judge.— A.  CRAW- 
SON  V.    W.  GRAWSON.— 2-  A-  L-   J-  420  = 

A-  W-  N-  1905.  p.  141. 

6-  S-  2Z— Statute  20  and  21  Vic.  Cap. 
LXXXV— Divorce  Act  {IV  of  1869),  Sections 
2:i,  et  seqq — Judicial  separation — Desertion  bij 
petitioner  tt'ifhout  reasonable  e.ccuse. 

Desertion  without  reasonable  excuse  con- 
stiiutes  no  bar  to  a  suit  for  j  idioial  separa- 
tion. 60  La'O  Timis  261  foil Moed.-M\Ra.\- 
KRT    ARTHUR   v.    HARRY    ROBERT    AR 

THtui.  \V.  N  ALL-,  190i.  P-  133  =1-  A- 
L-  321=28    A    553 

7.  Cioil  Procedure  Code,  Section  230— 
Costs. 

In  this  case  the  husband  petitioned  for 
dissolution  of  marriage  by  reason  of  his 
wife's  adultery  with  the  co-ri:r,pondent.  Costs 
but  uo  damages  were  askod  for  against  the 
co-respondent.  The  Court  granted  a  decree 
nisi  with  costs  against  the  co-respoudont; 
costs  as  betwjen  ottornoy  and  cUsnt  were 
allowed.  OUTlIvVAlTE  u.  OUTHWAITE 
AND  DIAZ.  28  Car,  84 

8.  Divorce  Act  (ly  of  1869),  S-  55— 

S%ut  for  Judicial    scpa/ation  oil,  tha  ground 


Sup:  Govt.  Acts  (Act  IV  of  1869)  (Cont^ 
of  adulteri)  a7id  cruelty — Charge  of  adultery 
held  not  proved  and  petition  granted  on  the 
ground  of  auelty — Appeal  against  findings  by 
party  in  tohose  favor  the  decree  is  passed — 
Civil  Procedure  Code  (Act  XIV  of  1H82),  Sec- 
tion   ,'JiO. 

The  wife  instituted  proceedings  against 
her  husband  for  a  judicial  separation  on  the 
ground  of  his  adultery  with  a  certain  per- 
son. During  the  course  of  the  trial  the 
petition  was  amended  by  adding  a  charge 
of  cruelty.  A  decree  for  j  idicial  separation 
on  the  ground  of  adultery  was  granted,  the 
Court  finding  against  the  wife  on  the  issue 
as  to  adultery.  On  appeal  by  her  to  set 
aside  the    finding   as   to    adultery — 

Held,  that  the  appeal  did  not  lie.  6  Cat., 
306  and  319;  (F.  BJ:  6  W.  R.,  IS  (Mis);  7  AIL, 
600;  31  All,  111;  18  Cal..  Oil;  11  CaL,  30i 
(P.  C);  3.5  L.  J.  P.,  and  M.,  lOi;  43  L.  J. 
P.,  and  D.,  6,  1  S.  and  T.,  16S;  38  L.  J. 
P.,  .55;  37  h.  J.  P.,  77,  referred  ^o.— CGRAOK 
HANNAH)  WINGROVE  v.  (ARTHUR  CLE- 
MKNT)  WINGROVE.  84  P- L- K>  1904-  = 
56    P-  R   1904. 

27    Act  VII  of  1870  (Court  Fees  Act) 

1.  Ss.  4,  5>  &  \Q— Stamp  duty  on  objections 
filed  tinder  Section  361,  Civil  Procedure  Code, 
not  payable  before  hearing. 

Under  section  16  of  the  Court  Foes  Act 
the  stamp  duty  on  objections  made  under 
Section  561  of  the  Code  of  Civil  Procedure 
need  not  be  paid  till  the  time  of  hearing. 
REFERENCE  UNDER  COURT  FEES  ACT, 
SECTION  5.     25  M.  24. 

2.  Ss.  5  &  \2— Civil  Procedure  Code  (Act 
XIV  of  1883)  Sections  3  and  5ii- Appeal  against 
order  rejecting  application   under  Section  53a. 

.An  appeal  against  an  order  rejecting  a 
petition  under  section  525  of  the  Civil  Pro- 
cedure Code  is  cUartjeable  with  a  Court-fee 
of  Kupe-js  ten   only. 

The  order  of  the  Taxing  Judge  of  a  High 
Court  upjn  the  question  of  proper  Court-fee 
payable  on  a  manutandum  oc  appjal  is  final. 
LlJRivHUR  CHvUBR  v.  RVM  BHaJ  \N 
GH.\UBE.    A.  W.  N  1903  P>  214- 

3.  Ss.  6,  38—*  C.  P.  C.  Section  58'}  (a) 
unstamped  memorandum  of  apveal  filed  in  time 
—Stamped  afl'-r  expiry  of  limitation. 

On  the  last  day  allowed  by  limitation,  the 
plaintiff  presented  an  appeal  on  plain  paper 
in  the  Court  of  the  Civil  Judge,  who  refused 
to  acovspt  it.  On  the  following  day  the  m.i- 
morandum  of  appeal  was  asjain  pv.'Sontcd  pro- 
p.n-ly  stamped.  Held  that  the  Civil  Ju.lge 
rightly  dismissed  the  appeal  as  time  barred 
I'i  A.  12'J,  26  C.  92-3,  22  B.  849  follov/ed  and 
ir,-".!.  7i  disapproved.  M -BOTI  GU-HtATl 
c.  GO  VINO  H  ,0  BOOTI.  IG  C  P.  L-  R. 
;903  P  89 

4-  Ss.  6>  2%—IiiS'ifficie>'.lly  stamped  p'  n 
— Makinj  up  of  stamp  duty,  after  the  per..oU  •jf 
liinitaiion  for  the  suit — Validity  of  the  plaint— 
Civ.  Pro.  Code,  Ss.  48  and  oi. 
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Held,  (1)  tliat  the  Court  Fee.s  Act  and 
the  Civ.  Pro.  Code  should  be  road  together  in 
regard  to  the  presentation  of  plaints  and  the 
making  up  of  stamp  duty,  but  not  with  the 
provisions  of  the  Limitation  Act,  which  is 
not  an  Act  in  pari  materia;  (2)  that,  under 
S.  54  of  the  Civ.  Pro.  Code  and  S.  28  of  the 
Court  Fees  Act,  deficiency  in  stamps  can  bo 
made  good  by  order  of  Court,  even  after 
the  limitation  for  the  suit  has  expired  ;  (3) 
that,  under  S.  23  on  the  making  up  of  the 
deficiency  of  stamp  duty  the  plaint  and  all 
proceedings  arc  validated  from  the  date  of 
original  presentation,  and  (4)  that,  once  the 
stamps  arc  taken  by  the  Court,  the  order 
cannot  be  subsequently  set  aside,  nor  the 
original  presentation  invalidated. — 130  P.  B. 
18U0,  74  P.  B.  1903,  3  P.  R.  1893,  156  P.  R. 
1888,  Appr;  27  A,  411,  23  A.  423,  Diss;  12  A. 
129  (F.  B.),  15  A.  65  (P.B.)  24  A.  218,  19  C.  780, 
27  C.  814,  31  C.  75,  15  M.  29,  15  M.  78,  22  M. 
494,  27  B.  830,  11  A.  241  (P.C),  R.  refsrrd  to.— 
SAIP  ALI  KHAN  v  FAZIL  MEHDI  KHAN. 

123  p.  R-  1907 

5  Ss  6  and  28— ^'c/iciewcj/  of  Stamp  made 
•up. 

In  the  absence  of  proof  that  there  was 
fraud  in  filing  a  plaint  insufficiently  stamped, 
the  payment  of  stamp  duty,  relates  back  to 
the  date  of  the  presentation  of  the  plaint  as 
a  proper  plaint.  ALAYAKAMMAH  v  SUB- 
BABAYA  GOUNDAR.— 15  M-  L-  J-  219- 

6-  Ss.  6,  9,  10,  28— P'""'*  registered—de- 
ficiency of  Cvart'fce  saliscqucntlii  discovered — 
Limitation  Act,  S.  i—Civ.  Pro.  Code  S.  392. 

When  a  plaint  has  been  registered,  and 
the  Court  subsequently  finds  that  a  sufficient 
Court-fee  has  not  been  paid,  it  is  bound  to 
stay  the  proceedings  and  to  fix  a  time  within 
which  the  additional  foe  can  be  paid,  without 
any  regard  to  the  period  of  limitation  pre- 
scribed for  the  suit.  If  the  fee  is  paid  within 
the  time  so  fixed,  the  plaint  is  as  valid  as  if 
it  had  beeu  properly  stamped  in  the  first 
instance  when  it  was  presented. 

The  Court  is  not  bound  to  appoint  a  com- 
missiouer  to  hold'an  investigation  under  S. 
9  of  the  Act,  and  S.  10  applies  even  where  the 
Court  itself  holds  the  enquiry  as  to  market 
value  &c. 

Slistake  is  a  slip  made,  not  by  design,  but 
by  mischance,  and  !S.  28  is  subject  to  no  such 
limitations  as  were  suggested  in  Balkaran 
Rai  v.  Gobind  Nath  Tewari.  12  A.  129  ref ea- 
red to.  It  is  a  universal  section  and  em- 
braces  a  wider   area  than  Ss.  9  &  10. 

History  of  Sections  9  and  10  of  the  Court 
Fv.'s  Act  was  fully  discussed  by  Knox,  A.C.J, 
/"e/-  Knox,  .K''.J. — The  v/ords  "insufiiciently 
stamped"  cannot  be  added  to  the  word  'plaint' 
in  the  expl.matiou  to  S.  4,  Limitation  Act. 
N.    W.   P.   1874,  139,  referred  to. 

The  plaintiff  valued  his  suit  at  15  times 
the  net  profiia  which  he  alleged  to  be  Rs- 
45.  The  plaint  was  registered.  On  defen- 
dant's objection,  the  Court  of  first  instance 
found  that  thj  property  was  undervalued, 
and  dismissed    the  sait,   without    giving  the 
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plaintiff  time  to   make   good  the  deficiency  in 
Court-foe. 

Held,  that  the  Munsarim's  duty  not 
being  a  piece  of  perfunctory  routine,  and  the 
plaint  having  been  registered  on  his  report, 
the  Court  was  bound  to  give  the  plaintiS 
time  to  make  good  the  difioieucy  in  Court- 
fee,  if  any  was  sul)sequontly  discovered.  S. 
23  of  the  Court  Fees  Act  applies  to  such  a 
case.     HARI   RAM    v   AKBAB   HUSAIN.— 4 

A  L  J.  636   (F.B  )  =  A.    W-  N-   (1907)  P 
253  =  2,  M  L-  T-  375- 

7.  Ss.  6,  9. 10.  and  2%— Civil  Procedure 
Code  (Aol  XIV  of  1882),  Sections  48,  54— I/imi- 
tation  Act  (XV  of  1877 j,  Section  i— Plaint  filed 
Oil  the  last  day  of  limitation  insufficiently  stamp 
cd  owing  to  requisite  stamp  not  being  procurable 
In  time — Sta-mj}  procured  later  on  during  the 
day  but  not  filed  owing  to  Court  rising  early. 

A  plaint  was  filed  in  the  Court  of  the 
District  Judge  on  the  14th  April  1903,  the 
last  day  of  limitation  for  the  suit.  The  plain- 
tiff affixed  an  8-anna  court-fee  stamp  to  hig 
plaint  and  stated  that  the  treasurer  had  no 
court-fee  stamps  of  th3  proper  denomination 
and  the  plaintiff  was  told  by  the  treasurer  ta 
wait  until  the  Treasury  Officer  should  com& 
down  to  the  Treasury  and  open  double  locks. 
The  District  Judge  recorded  an  order  making 
over  the  case  to  the  Subordinate  Judge,  1st 
class,  and  adding  a  direction  that  the  defi- 
ciency should  bo  made  up.  The  plaintifl  on 
the  same  day  procured  the  requisite  stamp 
but  on  taking  it  to  the  District  Judge's 
Court  found  that  that  officer  had  gone  home. 
Nothing  was  done  on  the  15th  April  1903. 
On  the  16th  the  plaintiff  filed  the  full  stamp 
in  the  Court  of  the  Subordinate  Judge.  It 
was  contended  that  the  suit  was  barred  by 
limitation. 

Held,  by  the  Pull  Bonch,  that  the  con- 
tention was  not  valid,  for  the  plaint  must  be 
treated  as  properly  stamped  on  the  14th 
April  1903,  when  the  plaintiff  had  procured 
the  requisite  stamps.  130  P.  R.,  1890,  3  P.  R., 
1893,  38  P.  R.,  1900,  s.  c.  P.  L.  R.,  1900  p.  189 
referred    fo.— MEHTAB  RAI  v  GOPAL  RAI. 

152  p.  L.  R.  1905=104  p.  R.  1905  (F-  B  > 

8-  S-7  (l'V)—Suits  Valuation  Acts  (VII  of 
1SS7),  Sections  7,  8  and  9.  Rules  under — 
Punjab  Courts  Act  (XVIII  of  ISSi),  as  amend- 
ed by  Act  XXV  of  1899,   Section  70. 

In  cases  in  which  a  fee  is  leviable  ad- 
valorem  and  w'uioh  are  not  govarned  by  rules 
framed  under  the  Suits  Valuation  Act,  the 
value  for  the  purposes  of  section  70  (1)  {b)  of 
the  Punjab  Courts  .\ct  is  the  value  assessed  by 
the  plaintiff  for  the  purposes  of  Court-fees, 
and  in  ad  valorem  Court-fee  cases  governed 
by  Rules  framed  under  the  Suits  Valuation 
Act,  the  value  for  the  purposes  of  that  clause 
of  the  Punv.b  Courts  Act  is  the  value  asses- 
sed by  the  plaintifl  in  accordance  with  the 
Rule  applicable. 

The  only  ad  valorem  cases  in  which  sepa- 
rate values  for  purposes  of  jurisdiction  and 
Court-fees  can  be  assessed  are  cases  governed 
by  rules  framed   uuder  the  Suits  Valuation 
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Act,  and  tho  effect  of  riilo  IV  (a)  framod 
under  section  9  read  witii  liectiou  7  (Iv)  of 
the  Court  Fees  Act,  is  tliat  the  amount  of 
Court-fee  payable  is  to  bo  computed  on  the 
value  assessed  under  clause  (b)  of  the  Rule. 
P.  «.,  63  of  l'JO'2 ;  17  Cai.,  680 ;  24  Mad.,  34  ;  18 
nom.,  207;  50  P.  R.,  1806  referred  to.  NAJM- 
UD-DIN  V.  MUNICirAL  COMMITTEE, 
DELHI.— 6  P-  R.  1904 

0  S-  7>  Clause  (iv) — Vabtalionof  claim 
— Plaintiff  iiM  entitled  to  fix  arbitrary  value  of 
his  claim. 

Section  7,  clause  (iv)  of  the  Court-Fees 
Act  does  not  contemplate  that  a  plaintiff 
should  assign  an  arbitrary  value  to  the  sub- 
ject-matter of  tho  suit  for  purposes  of  Court- 
fee  inconsistent  with  his  own  valuation  in  the 
plaint  of  the  property   claimed  by  him. 

The  plaintiff  prayed  for  settlement  of 
accounts  and  recovery  of  ono-ninth  share  of 
the  joint  property  of  the  parties,  such  share 
being  valued  at  Rs.  50,CX)0.  The  plaint 
alleged  that  plaintiff  and  defendants  were 
joint,  plaintiff's  share  being  one-ninth,  and 
that  their  business  was  conducted  jointly 
until  August  1900,  when  defendants  repudiat- 
ed plaintiff's  rights  and  turned  him  out  of 
the  firm.  The  plaintiff  valued  the  whole  pro- 
perty of  the  firm  between  four  and  five  lacs 
of  rupees.  The  plaint  fixed  the  value  of 
the  relief  sought  for  at  Rs.  5,250  for  the 
purposes  of   the  Court  Pees  Act. 

The  District  Judge  returned  tho  plaint 
for  amendment  for  re-valuation  of  the  pro- 
perty and  for  the  plaint  to  be  stamped  accor- 
ding to  tho  valuation. 

Held,  that  the  order  of  the  District  .Judge 
was    correct.      HAKI    CUANU     o.    JIWAN- 

MAL.— 65  P-  L  R  ,  1903-28  P-  E  1903- 

10  S-  7  fIV)  and  IX—Hednin^lion  suit- 
See  -J?  A.  44/'  No.  6(1  intra. 

11  §7(iv)(b)andSch.  II  Artl7(6) 

ValuatioH — Gompaialion  — Court      Fitu 

Suil  for  partition — Relief  sought — Change  in 
the  mode  of  enjoyment — Enforcement  of  a 
disputed  right. 

The  valuation  for  the  computation  of 
Court-Fees  of  a  suit  for  a  suit  for  partition 
depends  upon  whether  the  relief  sought  is 
merely  a  change  in  tho  mode  of  en  j  jyment 
of  the  property  or  tho  enforcement  o£  a  dis- 
puted right,  i  G.  L.  R.  417,  8  0.  757,  20.  C. 
762,  20  M.  289,  22  B.  315,  21  M.  234,  18  B.  209 
referred  to. 

Where  the  plaintiffs  aro  admittedly  out 
of  possession  and  the  extout  of  the  j  >int 
family  property  as  definitely  stated  the  piaint 
should  be  stamped  on  the  value  of  the  share 
claimed    ad    valorem.       SRIPATI    v.  SHRI- 

DHAR,-15  C-  p.  L.  R.  1902  p.  120- 

12  §  7  (IV)  (G)— Specific  Relief  Act  {I  of 
1877),  Section  39 — Cayiceltation  of  document.^ 
suit  for — Declaratory  decree   — Consequential 
relief. 

A  suit  for  cancellation  of  a  sale  doed 
under  section  39  of  the  Spooific  Relief  Act 
is  a    suit     for    a    declaratiou    and  a  oonse- 
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quential  relief,  and  seeliun  7,  clause  IV  (c) 
of  tho  Court  Fees  Act  applies  to  it.  PAR- 
VATIBAI  A(j»j  MAHADEV  u.  VISHVANATU 

GANESH.  6  Bom,  L.  R.  1125  =29  B. 
207 

13.  §  7  (IV)  iC)— Suits  Valuation  Act, 
Sections  8  and  9 — Cancellation  and  delioenj 
of  mortgage  bond — Valuation  of  relief  by 
plaintiff — Jurisdiction  of  Court  to  accept  or 
revise  plnintiff'i  valuation. 

In  cases  falling  under  section  7,  paragraph 
IV  of  the  Court  Pees  .Act,  the  law  expressly 
provide.^  (and  only  in  that  clas.s  of  s:  its) 
that  tho  plaintiff  should  state  in  the  plaint 
itself  under  sanction  of  verification  tho 
amount  at  which  he  values  the  relief  sought, 
and  the  Court  has  no  jurisdiction  to  decline 
to  accept  tho  same  or  to  revise  it,  a  power 
which  is  limited  to  cases  provided  for  by 
section  9  which  relates  to  an  estimate  gi  .en 
by  t'le  pli  i  ititl  of  the  annual  not  prj,  ts 
of  the  land  or  tho  market  value  of  the 
l.iiid,  house  or  garden  as  me  itioued  in 
section   7,   paragraphs  V   and     VI. 

Plaintiff  sued  for  cancellation  and  delivery 
up  of  a  mortgage  bond  for  Rs.  4,000  executed 
in  defendant's  favour,  on  the  allegation  that 
no  consideration  had  boon  paid  by  defedant. 
For  purposes  of  court  fees  and  jurisdiction 
the  plaintiff  valued  in  the  plaint  tho  relief 
sought  at  Rs.  50  and  verified  the  same  as 
part   of   the   plaint. 

Jleld  that  no  rules  having  boon  framod 
under  section  Oof  the  Suits  Valuation  Act 
applicable  to  the  cancellation  and  djlivery 
up  of  an  instrument  in  writing,  the  plaint 
was  properly  sLampoi  and  the  Court  could 
not  revise  the  valuation  or  di;cline  to  ac- 
cept    the     plaint.     GHINNAMMAL     v.    MA- 

nARs.\  RoWTHiR.  14  M-  li.  of  1904  p. 
343-27-  M.  480- 

14.  §■  7  (IV)  (C)'-5pedfic  Relief  Act 
(I  of  1877).  Section  42 — Declaratory  suit  — 
Adoptioi —  Declaration  of  invalidity  of  adop- 
tion—Will— Jurisdiction  of  Court — ihjection 
of  plaint— Dismissal  of  vexatious  suit  with- 
out investigation   of  claim — Abuse  of   process- 

D.  T.  was  common  ancestor  of  the  parties. 
His  eldest  sou  succeeded  him  and  died  hav- 
ing adopted  his  daughter's  son  One  of  his 
grandsons  sned«his  father,  defendant  No.  1, 
tho  adopted  son,  defendant  No,  2  and  his 
deceased  uncle's  sons,  defendants  Nos.  3  and 
4,  for  a  deobration  that  the  adoption  of 
the  second  defendant  was  invalid  and  that 
Will  executed  by  the  adoptive  father  and 
proceedings  and  decrees  and  j.idgments  in 
certain  civil  cases  wore  not  b.ndingon  the 
plaintiff.  The  Court  of  first  instance  was 
of  opinion  that  tho  suit  was  chargeable 
with  ad-vnlorem  fee  with  reference  to  the 
value  of  the  estate  iu  dispute  in  regard 
to  which  the  declarations  were  sought,  ft 
was  contended  for  the  defendants  that  tho 
suit  was  vexatious  and  the  plaint  should 
be  rejected,  and  that  the  declarations  asked 
for   should  not   be   made. 
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Hdrl,  that  the  suit  was  for  mere  declara- 
tions and  ad-valorem  Court-feo  was  not  re- 
quired. VIJIA  SAMY  TEVAR  v.  3.ASI 
VERMATEVVAB,     15.    M-    L-    J-    469  =  28. 

JH    560 

15  S-  7.  •Clause  iv  (C)— S«i<  to  en- 
force rcgistratioti. 

Held,  that  for  a  suit  to  enforce  regis- 
tration the  institution  fee  must  bo  calcu- 
lated under  Section  7,  Clause  iv  (c)  of  the 
Court-fees  Act,  according  to  the  amount  at 
which  the  relief  sought  is  valued  in  the 
plaint.  PYDAL  NAMBIAR  v.  KANNAN 
NAMBIAB.     12.  M-  L-  J.  87- 

16  S.  7  IV*C — Suit  by  a  member  of  Mala- 
bar Tarwad  to  set  aside  contract  made  during 
his  minority  by  adult  members  of  the  Tarwai 
—  Nature  of  suit — Bule  No.  2  of  High  Court 
Rules    {Madras). 

Where  a  member  of  the  tarwad  brought 
a  declaratory  suit  that  his  right  as  a  mem- 
ber is  unafiected  by  a  Icarar,  eutorod  into  du- 
ring his  minority  by  the  adult  members 
of  the  family  including  the  kranavan,  held 
that  the  transaction  would  bind  members 
who  are  not  actually  consenting  parties, 
only  if  the  considerations,  which  pass,  and 
the  other  attendant  circumstauces,  con- 
stituted it  a  valid  exercise  of  the  power 
of  the  karnavan  and  the  others,  but,  other- 
wise, it  is  altogether  void.  Though  a 
transaction,  which  is  void,  may,  under 
certain  circumstances,  be  cancelled  by  a 
Court,  at  the  iustance  of  a  por.son  not 
party  to  it,  on  the  groiinJ  that  it  would 
throw  a  cloud  on  his  title,  it  is  not  true 
that  such  a  person  must  get  rid  of  the 
transaction  by  having  it  actually  cancelled, 
in  order  to  rely  on  its  invalidity  as  against 
him.  The  above  suit  is  a  suit  for  a  mere 
declaratiou,  and  not  one  for  declaratory 
decree  with  consequential  relief  falling  with 
in  S.  7,  IV  C.  Nor  does  Rule  No.  2  of  the 
High  Court  rules  (dated  2Gth  February, 
1903)  apply  to  such  a  case.  That  rule  must 
be  confined  to  cases  of  the  precise  description 
provided  for  by  S.  7,  IV  C.  viz.,  suits  to  obtain 
a  declaratory  decree  or  order  where  con- 
sequential relief  is  prayed.  GrllNGACHAM 
YITTIL  SANKARAN  NAIR  v.  CHINGA- 
CHAJI     YITTIL    GOPALA    MENON,     1.  M- 

L   T-  412=30  M.  18- 

17  S.  7  (IV)  iG) -Civil  Procedure  Code 
(Act  XIV  of  18^2),  Section  2S3 —Execution  of 
decree — Attachment — Objection  against — Decla- 
ratory suit — Valus  of  suit  for  p"'''P°^^^  °f 
jurisdiction. 

Where  the  sole  quostiou  between  the 
pirties  to  the  suit  is  whether  the  property 
attached  in  exocutioa  of  a  decree  is  or  is  not 
liable  to  be  attached  and  sold,  the  value  of 
the  suit  is  the  value  of  the  property  sought 
to  be  sold  in  exoaufciou  of  the  decree,  when 
the  amount  of  the  decree  exceeds  the  value 
of  the  property  sought  to  be  sold,  and  the 
value  of  so  much  of  the  property  sought  to 
be  sold  as  will,  on    sale,  satisfy   the  amou"^ 
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sought  to  bo  realized  by  sale  of  the  property 
sought  to  be  sold,  when  the  value  of  the  pro- 
perty attached  exceeds  the  amount  sought 
to  be  realized.  In  the  latter  case  the  amount, 
vphich  is  sought  to  be  realized  by  a  sale 
under  the  decree,  may  be  taken  as  the  value 
of  that  portion  of  tlie  property,  the  sale  of 
which  will  be  sufficient  to  satisfy  that  amount 
by  the  sale. 

Where  the  j  idgment-debtor  is  also  a 
party  to  the  suit,  and  the  suit  is  by  .the  un- 
successful claimant  obi  3ctor  for  the  estab- 
lishment of  his  right  both  against  the  execu- 
tion creditor  and  the  judgment-debtor,  the 
value  of  the  suit  must  be  deemed  to  be  the 
value  of  the  attached  property,  although  the 
amount  of  the  decree  be  smaller  than  the 
value  of  the  property,  but  where  the  olijjct 
of  the  suit  is  only  to  establish  either  the 
right  of  the  decree-holder,  as  against  the 
ohj  3ctor  or  the  right  of  the  objector  as  against 
the  decree-holder,  the  value  of  the  .suLj^ct- 
matter,  where  the  amount  of  the  decree  is 
loss  than  the  value  of  the  attached  property, 
is  the  amount  of  decree.  DHAN  DEVI  w. 
ZAMURRAD  BEGAM.  A.  W.  N.  1905  P. 
37  =  27  A  440. 

18.  S-  7  IV  (C)— Court  Fees  Act  (VII  of 
1870)  Section  17 — Suit  to  obtain  a  declaratory 
decree  or  order  tvhcre  consequential  relief  is 
prayed.^S.  7  IV  C. 

When  the  plaint  prayed  to  set  aside 
an  alleged  illegal  auction  sale  and  a  declara- 
tion of  right  and  possession  in  respect  of  the 
property  in  dispute,  lield,  that  thi  salt  fell 
within  clause  C.  section  7  of  the  Court  Pees 
Act,  as  a  suit  to  obtain  a  declaratory  decree 
or  order,  where  consequential  relief  was  prov- 
ed for.— 9  Cal,  230  approved.  MAHOMED 
TAKIBUDDIN  v.  The  COLLECTOR  OP 
THE  21  PARGANAS,     6  C  "W.  N.  157. 

19  S.  7  (IV;  (C)  (d)— Suits  Valuation 
Act  ( VII  of  18S7 ;,  Section  H  -  Valuation  of  suit 
— Jurisdiction— Gourt-fee — Suit  for  declare 
tion  of  title,  compensation  and  injimction. 

The  plaintiff  claimed  to  be  in  possession 
of  a  jungle  and  brought  a  suit  for  decla- 
ration of  his  title  thereto,  for  damages 
for  trees  cut  therefrom  by  the  defendant 
and  for  an  injunction  restraining  the 
defendant   from  cutting  any  more  trees. 

Held,  that  in  such  cases  the  valuations 
both  for  the  purposes  of  jurisdiction  as 
well  as  the  court-fees,  is  to  be  determined 
by  the  value  of  the  relief  stated  by  the 
plaintiff  in  his  plaint,  and  it  is  no  part 
of  the  duty,  nor  is  it  within  the  power  of 
the  Court,  to  a=icertain  the  value  for  the 
purposes  of  determining  the  jurisdiction  or 
the  amount  of  court-fee.  Such  cases  fall 
within  section  7  (IV),  els.  (t)  and  (d)  of  the 
Gourt-Pee=  Act  17  Bom.,  56,  13  Bom.,  207,  4 
All.,  320,  15  All.,  378,  and  20  Mad.,  289  fol- 
loiued.  8  Cal,  7.57,  17  Cal,  680  distinguished. 
HARI    SANKAR   DUTT    v.    KALI    KU.MAR 

PATRA.    9  c-  W-  N  690  =  83  C-  734- 
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20    S  7  sub-sec  (IV).  els  (c)  and  (d) 

I — rC  Cl^.C-i-  5J  (b)  Suit  for  declaration,  and 
conseilitcntial  relief — Valuation — Court's  power 
to  revise  valuation  of  plaintiff. 

Although  in  uascs  under  S.  7,  (IV),  els. 
(c)  and  (d)  of  the  Act,  it  is  for  the  plaintiff  to 
state  the  amount,  at  which  he  values  the 
relief  sought,  yet  it  is  onen  to  the  Court,  to 
determine  the  true  valuation  and  take  action 
under  S.  54  of  the  Civil  Procedure  Code, 
if  it  is  ostablishod  that  the  valuation  was  in- 
correct. 

Where  the  suit  was  for  a  declaration 
that  a  mortgage-decree  for  Us-  10,000  obtain- 
ed by  the  defendant  was  fraudulent,  and  for 
an  injunction  to  restrain  the  defendant  from 
executing  it  by  a  sale  of  the  mortgaged  pro- 
perties. 

Held— that  the  prayer  for  injunction  was 
a  prayer  for  consequential  relief  within  S.  7 
(IV),  cl.  (c)  of  the  Act. 

That  the  proper  value  of  the  relief  by  way 
of  ini  uiction  was  the  amount  sought  to  be 
realised  under  the  decree,  and  the  plaintiff's 
valuation  of  the  same  at  4?s-  100  was  so 
manifestly  unjast  that  the  Court  was  justifi- 
ed in  rejecting  the  plaint  under  S.  54,  G.P.C. 
32  C.  734,  il.,  17  C.  680  approved.  MUSST. 
BIBI  Uir.\TUL  r.    JIUSST.    NAN.JI    KOEU, 

UC-W-N  705  =  6C-L  J  427. 

21-    S  7  Cl  IV  (c)  Art  15  of  Soh.  II- 

Snit  for  2J0ssetsijn  of  wife — Appeal  aijalnd 
order  of  costs. 

Held,  that  the  class  of  suits  contemplat- 
ed by  Article  15  of  Schedule  II  of  the  Court 
Foes  Act  are  suits  in  which  the  questions  of 
the  marital  relation  is  admitted,  and  in  which 
there  is  a  coutcut  between  the  parlies,  as  to 
whether  the  defendant  is  justified  in  leaving 
the  protection  of  her  husband  or  in  re- 
sisting his  attempts  to  obtain  possession  of 
her;  that  article  cannot  apply  to  oisjs  in 
which  the  parties  are  disputing  as  to  whether 
the  defendant  was  ever  married  to  the  plain- 
tiff or  not,  and  in  which  the  plaintiff  seeks 
for  a  declaration  that  the  defendaut  is  mar- 
ried to  him,  and  only  in  the  event  of  his 
obtaining  this  declaration  prays  for  the 
consequential  relief  that  the  defendant  should 
be  ordered  to  live  with  him.  In  the  latter 
class  of  cases  Court-fees  must  be  paid  under 
Section  7,  Clause  IV  (c)  of  the  Court-Foes 
Act,  according  to  the  amount  at  which  the 
relief  sought  is  valued  in  the  plaint. 

A  party  cannot  place  his  suit  under  12 
different  articles  of  the  Act  saying  that  he 
pays  Ks.  10  for  declaration  and  Rs.  5  for  pos- 
session of  his  wife.  AMIR-UL-HUSSAINu. 
KHAIK-UN-NISA.    28  Cal.,  567. 

22     S.  7  CI.  (4)  Sch.  II  Art.  17  CI  1- 

Sutts  Valuation  Act  ( VII  of  1SS7),  Sections 
3,  7,  8,  11 — Suit  for  declaration  of  title  to 
land — Valuati07i  fixed  for  purposes  of  juris- 
diction--Court' a  power  to  fix  valuation  when 
it  is  disputed. 

Per  Russell,  Ag.  C.  J. — A  suit  for  a  de- 
claration with  consequential  relief  falls  un- 
der paragraph  4  (i)  of  section  79  of  the  Court- 
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foes  Act  and  so  it  is  a  suii  "other  than" 
those  referred  to  in  paragraphs  5,  G,  9,  and 
10  (d)    of  that  Section. 

The  words  "as  determinable"  in  Section 
8  of  the  Suits  Valuation  Act  mean  determin- 
able by  the   Court  which  has  to   try  the  case. 

Per  Aston,  J. — There  is  no  express  pro- 
vision iu  the  Suits  Valuation  Act  making 
the  valuation  for  the  purposes  of  jurisdic- 
tion prima  facie  determinable  by  the  plain- 
tiff in  any  suit  which  can  bo  valued  lower 
for  the  computation  of  Court-foes.  Section 
4  of  the  Suits  Valuation  Act  indicates  that 
the  principle  adopted  by  the  legislature  for 
valuing  a  suit  mentioned  in  Schedule  II, 
Article  17,  which  relates  to  land  or  an  in- 
terest in  land,  is  that  the  value  of  such  a 
suit  for  purposes  of  jurisdiction  shall  be  go- 
verned by  the  value  of  the  land  or  interest 
in  land.  Where  such  value  is  not  detormiu- 
ed  by  Rules  made  under  Section  3  of  the 
Suits  Valuation  Act,  the  value  must  be 
(where  disputed)  determined  by  judicial  de- 
cision in  the  suit,  such  determination  being 
subject  to  the  provisions  of  Section  11  of  the 
Act.  DAYA  RAMJAGJIVAN  r.  GORDHAN 
DAS  DAYA  RAM.  8.  B.  L.  E.  885  =  31 
B.  73 

23  S  7  Cl  (IV)  (c)  and  Sch.  II  Art.  17 

fiii) — Suit  to  set  aside  decree. 

A  plaint  iu  a  suit  to  set  aside  a  decree 
falls  within  article  17  of  the  second  schedule 
to  the  Court  I'ocs  Act  sub-section  (Hi)  and 
not  under  Section  7  sub-section  (iv)  clause 
[c).  ZINNATUNNESSA  Kl-IATUN  v.  GIN- 
INDRA  N.VTH   MUICERJEli,     30-  C-  788. 

24  S  7  (IV)  C  and  Sch.  II    Art.  17 

Clause  {6)—Suit  to  enfjree  reijUtration. 

The  Court-fee  payable  on  a  plaint  or  me- 
morandum of  appeal  iu  a  suit  to  enforce  re- 
gistration, is  a  lixed  fee  of  Rs.  10  under 
Article  17,  Clause  12,  Sch'idule  IV  of  the 
Court-fees  Act  — r.  L.  R.  VIII  Cal.,  51i,  fol- 
lowed: 11  Mad.  L,  J.  87  not  fyloioed.  SAVA- 
RIMUTHU  Pir.LAI  i-.    ALAGIAil  PILLAI. 

12-  M.  L.  J.    88- 

25.— S-  7  (IV)   (c)  and  Sch.  II   Art. 

17(6).  „    . 

A  brought  a  suit  under  §.  77  Registraton 
Act  to  direct  registration  of  a  will  which 
disposed  of  property  more  than  Rs.  2,-OJO  in 
value,  hold  Ssh  :  II  Art:  17  (0)  of  theCourt 
FiOi  Act  applied  to  the  case  and  not  §.  7. 
IV  (c)  as  it  is  a  suit  iu  which  it  is  not 
possible  to  estimate  at  money  value  the 
suljoi  mxtter  in  dispute  and  is  not  other- 
wise provided  for  iu  thj  Act  8.  C.  515,  12. 
M.  L.  J.  S3  followed,  and  12.  M.  L.  J.  ,S7 
d  stcl.   from.     RAMA   AIYAR    v.    SANKARA 

AIYAR.    17.  M  L-  J.   573-  (F  B-) 

26  S.  7  (IV)  C,  and  Sch  II  Art- 
17  tc). 

The  cancellation  of  a  document  involves 
consequential  relief,  and  the  pin  i -it  in  a 
suit   for   cancellation  must  bo  stampel,  uni-jv 
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section  7  subsection  (iv),  clause  (c),  of  the 
Court-fees  Act,  lfi70,  according  to  the  amount 
at  which  the    relief  sought  is  valv>ed. 

Tacnrden  Tewarry  v.  Nau<ai>  Sijcd  All  Hos- 
sein  Khan  and  others,  (2.i7if)  21  W.  B.,  340  ; 
Fog  Narain  Oirce  v.  67-ish  Chundcr  Myteeand 
others,  (187i)  2i  W.  R.,  438 ;  Samiya  Maralu 
\.  Minammal,  (1900)  I.  L.  R.,  23  Mad.  490  ; 
followed. 

Shrimant  Sagajirao  Khanderao  Naik  Nim- 
balkar  v.  Smith,  (1806)  I.  R.  R.,  20  Bom.  ?3G ; 
Karam  Kham  v.  Daryai  Singh,  {1SS3)  I.  L. 
R.,  5  All.  3.W.- dissented  from.  MAUNG 
KYIN  V.  PO  THIN  AND  ONE.  2.  L.  B 
R  1904  p.  266.- 

27 -S.  7,  CIa.USe  IV  {d)—Suit  for  in- 
junction. 

Section  7  Clause  IV  (d)  of  the  Court 
Fees  Act  1870  refxuires  that  in  a  suit 
for  an  injanction  the  plaintiff  shall  state 
the  amount  at  which  he  values  the  relief 
sought  and  the  Court  has  no  power  to 
increase  the  value  stated  by  the  plaintiff 
GUEUVAJAMJIA     V.     VKNKATAKBISHN- 

AMA  CHETTI.    24  Mad.,  34. 

28- -S.  7  (iv)  (d)— Suits  Valuation  Act 
(VII  of  1887),  Sections  8  and  9.  Rules 
framed  under — Suit  for  injunction — Valuation 
fm-  purjjoses  of  court-fees  and    jurisdiction. 

Section  8  of  the  Suits  Valuation  Act  so 
far  governs  section  7  (iv)  of  the  Suits 
Valuation  Act  as  to  indicate  that  it  was 
not  the  intention  of  the  Legislature  that  a 
purely  arbitrary  value  should  be  fixed  by 
the  plaintiff. 

It  follows  from  section  8  and  the  rules 
under  section  9  of  the  Suits  Valuation 
Act,  framed  by  the  Chief  Court,  that  the 
court-fee  is  payable  in  an  injanction  suit 
(when  no  damages  are  claimed)  on  the  j  iris- 
dictional  value  fixed  by  the  plaintiff  with- 
in the  limits  (Rs.  100  to  500)  laid  down 
by  Rule  IV. —X  VII  Cat,  GHO :  50  P.  R., 
1896;  XVIII  Bom.,  207,  referred  to.  NANAK 
v.  GURANDITTA.     63.  P.  R.  1802- 

29-  §•  7  (IV)  (f)— Jurisdiction— Accounts.— 
Suit  for— Amendment   of  plaint — Valuation. 

In  a  suit  for  an  account  the  valuation 
for  purposes  of  Gourt-fee.s  anci  jurisdiction 
does  not  disentitle  the  plaintiff  to  recover 
in  the  suit  such  higher  amount  as  the  evidence 
may  show  he  is  entitled  to.  The  only  re- 
striction is  that  he  Cii.anot  execute  the  de- 
cree without  paying  such  ariditional  Court- 
fee  as  may  be  due  on  the  amount  decreed. 
The  valuation  of  a  suit  for  accounts 
fixed  bona  fide  by  the  plaintiff  determines  the 
Court-fees  and  jurisdiction  of  the  Court,  and 
cannot  be  altered  so  as  to  alter  the  juris- 
diction of  the  Court  in  which  the  suit  is 
instituted.  Where  a  suit  was  instituted  in 
a  Munsiff's  court,  for  accounts,  the  Mun- 
siff  appointed  a  Commissioner  t'l  take  the 
accounts,  and  it  was  found  that  the  Plaintiff 
would  be  entitled  to  a  larger  sum.  Plantiff 
amended  the  plaint  with  court's  permission 
and  tne  value  ul  the  suit  was  increased.    The 
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]\Iunsiff  retui-uvd  the  plaint  to  be  pre.sentud 
to  proper  court :  Held  ho  acted  illegally  in 
allowing  the  value  to  be  revised  and  he  ought 
to  have  tried  the  case.     AROGYA  UDDAYN 

V.  APPACH.    12.  M.  L.  J.  35=25  M.  543 

30-  S.  7  (IV)  (t)  Accounts— Suit  for— 
Valuation — Court-fees — Jurisdiction. 

In  a  suit  for  an  account  the  valuation 
first  fixed  in  the  pliint  is  final  for  purposes 
of  jurisdiction  and  stamp  duty  on  the  plaint 
but  does  not  preclude  the'  plaintiff  from 
getting  a  decree  for  such  higher  amount  aa 
the  account  may  show  he  is  entitled  to.  Ha 
must,  however,  pay  extra  stamp  duty  ia 
execution  on  such  higher  amount. 

Where  in  a  suit  for  acoourts  the  Court 
required  the  plaintiff  to  pay  ..^Idiiional  Court- 
fees  on  the  higher  amount  which  might  ba 
due  to  him  over  and  above  the  amount 
claimed  on  the  plaint  and  the  plaintiff  offered 
to  relinquish  his  claim  for  the  excess  amount 
but  did  not  pay  the  extra  Court-fees,  and  tha 
Court  dismissed  the  suit: 

Held,  that  the  order  of  the  Court  waa 
erroneous,  and  the  relinquishment  made  by 
the  plaintiff  would  not  bind  him.  SELLA- 
MflTHU      BARVAGAR     v.      RAMASWAMI 

PILLAI.    12  M.  L.  J.  66. 

31.  S.  7  (IV)  (f ).  Civil  Procedure  Code, 
Section  215  {a)— Suit  for  Accounts— Ajjpeal— 
Small  Cause  Court  suit— Punjab  Courts  Act 
Section  40  (1)  (i)—Furtlie>  Apjnal—DeV c  ency 
for  Appeal  to  the  Lower  Appellute  Coiirt—Ap- 
phcauon  for  heirs  to  be  brought  en  record — 
Liviifution. 

In  this  suit  the  plaintiffs  prayed  (1)  that 
accounts  might  be  taken  and  e. planed  to 
them;  ('J)  to  be  allowed  to  inspect  the  strong- 
room m  which  the  offerings  were  stored; 
(8)  for  partition  of  such  of  the  offerings  as 
were  partible,  and  for  their  shore  on  par- 
tition. The  suit  was  valued  at  Rs.  13u,  aa 
the  approximate  share  of  the  plaintiffs,  and 
at  Rs.  500,  on  account  of  the  inspection  of 
the  strong-room.  The  suit  entailed  the  con- 
sideration of  rules  for  the  management  of 
the   Bajreshuri   temple  at  Bhaun,    Ksngra. 

The  defendants  were  the  Chowdhn.s  and 
the  plaintiffs  were  the  rest  of  ihep  ja,is  and 
shareholders  of  the  temple.  It  was  declared 
by  the  First  Court  that  the  plaintiffs  wera 
entitled  to  have  accounts  taken  every  six 
months. 

Bcld,  that  the  suit  was  a  suit  for  an  ac- 
count though  a  share  in  the  collections  waa 
claimed  ;  and  the  suit  was  excluded  by  article 
31,  schedule  II,  Act  IX  of  1887,  from  tha 
j.irisdictiou  of  the  Court  of  Small  Causes. 
21  Bom.,  248;  37  Bom.,  42,  rt fined  to. 

A  further  appeal  lay  under  section  40  (1) 
proviso  (i)  under  certificate  granted  by  tha 
Divisional  Judge. 

Held,  also  that  the  preliminary  ordel 
directing  accounts  to  be  taken,  being  a  decree 
was  appealable — SAIL,  520;  3  Bom.,  ISi  and 
18  Cal.,  4G4,  distinguished. 

Held,  further,  that  further  appeal  wa» 
chargeable  with  atJ-taion-m  Court  Jbee  under 
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Bcctiou  7  (IV)  (/  )  of  tho  O^iurt  i'cos  Act.  No 
question  as  to  tliu  aniOUUt>  ur  tb'  Ice  p.iyabie 
haviiiuT  bean  raised  iu,  or  decided  by  tho  i)ivi- 
Bion'.l  Oouri,  ;ho  appellauts  were  not  called 
upon  L'l  make  up  the  delicioucy  in  that  Court. 
P.  B.,  llo  of  laSi,  f Mowed. 

Having  regard  to  the  number  o£  parties, 
applications  for  representatives  to  be  brought 
on  tho  record  for  the  parties  who  died  pond- 
ing the  appeals  filed  after  the  expiry  of  the 
period  of  limitation  were  allowed.  KAKA 
KAM  V.  l\  K'.l  ;5ARAN.     P.  R.  13  of  1901. 

32.  S  7,  CliVaseS  1  YS^-Mortgngp— 
Suits  for  sale  of  mortgage  property  onlij  -  Valu- 
ation of  suit — Principal  and  ijitercst — Suit  for 
vioney  not  for  foreclosure — Mortgage  vioneij. 
Meaning  of— 

A  suit  instituted  by  tho  mortgagee  again.st 
tho  mortgagor  to  recover  the  mortgage  debt 
(principal  and  interest)  by  sale  of  exclusively 
the  mortgaged  property  and  not  from  the 
mortgagor  personally  or  from  his  other  pro- 
perty, is  virtually  a  suit  for  money  and  not 
a  suit  for  foreclosure.  The  suit  does  not  fall 
within  tho  provisions  of  Section  7  Clause  IX 
of  the  Court  Pees  Act.  The  court  fee  is 
chargeable  on  the  whole  am.ount  of  the  claim 
inclusive  of  interest.  18  Horn.,  (596  followed. 
KAMA  V.  HABI.     7  B.  L.  R.  1905  P.  194- 

33.  S.  7  (V)  (b)  id)— CoiiH-fee—Claivi 
for  definite  share  of  estate  paying  rcccnue  to 
Qover)iment — Civil  Procedure  Code  (.4ct  XI i' 
of  1S82),  Section  57 — Jurisdiction  of  Court — 
Return  of  plaint. 

The  plaintiffs  claimed,  3J  shares  out  of 
5  shares  forming  a  Khewat  measuring  46 
bighas,  5  bisivas  and  bearing  a  jama  of  Rs.  92 
together  with  all  the  appurtenances.  Tho 
village  was  a  Bliayachara  one  and  what  tho 
plaintiffs  claimed  was  a  half  share  of  the 
khata  paying  annual  revenue  to  Go\-ernment, 
the  area  of  the  khata  being  56  bigJuTS  5 
biswas. 

Held,  that  the  claim  being  one  tor  a  defi- 
nite share  of  an  estate  paying  revenue  to 
Government,  court-fee  on  tho  plaint  was  pay- 
able under  clause  {b)  of  sub-section  V  of 
section  7  of  tbo  Court- Fees  Act. 

VVhon  the  Court  holds  that  the  plaint 
was  filed  in  a  wror»g  Court  intentionallv  with 
R  view  to  give  jurisdiction  to  a  Court  which 
had  no  jurisdiction  to  entertain  tho  suit,  the 
projier  course  would  be  not  to  dismiss  the 
tuit,  but  to  return  tho  plaint  to  be  presented 
to  the  proper  Court.  16  .4«.„  2S(s  referred  to 
ZAHVKIAr.   GOPAL.     SAIL.   L-    J,  611 '- 

A  W-  N  ,  1906  p.  195. 

31.  S.  7  (V).  Grazing  riglUs — injunction 
—  Po6;ics6ion. 

The  plaintiffs  claimed  their  right  to  use 
the  land  iu  suit  for  grazing  pu-poses  and  sued 
for  possossion  and  injunction  restraining  the 
defendants  fx-om  preventing  the  pjaintiffs 
from  using  the  land  for  suoh  purposes.  Held 
that  for  purposes  of  Court-fee  the  suit  must 
be  ooniidered  as  one  for  possos.sion  of  land 
aud  that  uo  extra  Court-fee  was  reiiuired  on 
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tho  value  of  the  wells  and  liuildings  erected  ou 
tlw  laud  subsecjueut  to  tlicir  dispossession — 
i  A.  320  \F.  B.)  referred  to.  RAMZAN  v. 
ALLAH  YAR.    78  P.  L.  R.  1903- 

35,  S.  7  (V) — Suit  for  possession  of  land 
and  not  for  redemption  of  mortgage — Court  fee — 
Refund. 

Where  the  suit  was  cleai-ly  one  for  pos- 
session cf  laud,  and  not  one  for  redemption  of 
mortgage  on  payment  of  a  certain  sum  duo 
as  mortgage  money,  the  nature  of  tlue  suit  as 
originally  hrouglit  is  in  no  way  affected  by 
tho  fact  that  the  Court  decreed  possesion  of 
the  land  on  payment  of  a  certain  sum  and 
that  so  far  as  ihit  amount  is  concerned,  the 
decree  was  accepted  as  correct  by  the 
plaintiff. 

There  is  no  provision  in  the  Court  Fees 
.\ct  under  which  a  Court  Ls  empowered  to. 
direct  the  refund  of  tho  additional  Court  fee 
paid  on  demand  by  the  taxing  ofhoer  of  the 
Court.     rURAN  SINGH  v.  KESAR  SINGH. 

89  P  R  1907. 

35  (a).   S.  7  V.  (b)  and  (d)  and  S.  28— 

Court  fee — Document  received  by  mistake  or 
inadvertence. 

Theplaintina  pre-enrption  suit  stated". 
"Tho  suit  is  valued  at  Rs.  197-8,  five  times  of 
Rs.  30-8,  the  amount  of  revenue  of  the  pro- 
perty." Tho  property  claimed  was  described 
BS  41  bighas,  10  biswas,  &  biswansis,  paying 
a  revenue  of  Rs.  39-8,  entered  aa  holding 
No.  2  in  the  khowat,  out  of  3  biswa,  10  bis- 
wan.si,  18  kachwansi,  9  nanwansi,  15  tarkwansi 
share,  comprising  an  area  of  101  bighas,  pay- 
ing a  revenue  of  Rs.  95,  situate  in  villago 
Ukarna.  The  plaint  was  presented  on  the 
last  diiiy  of  iin^itation,  and  the  Court  Mnnsa- 
rim  accepted  this  valuation  and  reported  that 
the  plaint  was  properly  stamped. 

Held  that,  as  the  plaintiff  had  not  stated 
whether  tho  revenue  payable  in  respect  al 
the  share  claimed  Ivad  been  separately  assea~ 
sod  and  recorded  in  the  collector's  register  ail 
such,  it  became  tlio  duty  of  the  itunsarim 
to  enquire  whether  it  was  sep.arately  assea- 
.sed.  The  plaint  having  been  admitted 
through  the  rai.stako  or  iaadvertenoe  of  the 
ofilcer  of  the  Courts  the  plaiutil"5  was  entitbd 
to  tl>o  beneftt  of  S.  23  of  tlio  Act.  HASlli- 
UL-N1SS\.     f.    GHVia'R-ULL.\H      KHAN 

A  W  N  907>P  110=4  A  L  J  36a=2a 
A  382- 

36-  S-  7  (V)  (b)— .1  ««•'■(  for  pre--ny}rtgage 
{by  tuny  of  pre-emption)  is  to-bear  C'Mirt  Fees  on 
5  times    the  Revenue  of    ihe   land.  UMR-i    y> 

HARu.  106  p-L  11.1903=46  p.  aa9oa 

SS(''>    8-7  CI.  V  (c)  and  IZ-Co^irt-fec 

— Pre-emption  suit —  Valuation  of  land  foi'  pur- 
poses of  Court-fee — Ai^peal. 

The  «ords  "  the  year  next  before  the  dat* 

of  presenting  the  plaint"  in  CI.  V  (c),  of  sec- 
tion 7  of  tbo  Court-fees  Act  irkoan  a  perij-l  of 
365  days  next  baiore  the  date   oi  pi-eaauiiag 
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the  pUimt,  llie  last  day  of  which  period  will 
be  the  date  on  which  the  plaint  was  pre- 
sented. 

Where  the  valuation  of  laud,  the  subject- 
matter  of  a  suit,  was  made  in  respect  of  a 
year  other  than  the  year  mentioned  in  CI.  V 
(c)  of  section  7  of  the"  Court  Fees  Act— 

Held,  that  the  valuation  was  not  final 
nndtr  section  12  of  the  Court  Fees  .\ct,  and 
an  appeal  would  lie  from  an  order  making 
such    a    valuation.     GHASI    RA5I    v.    HAB 

GOBIND.  W.  N,  All ,  1908,  p.  66=3  A- 
L.  J.  244=28  A  411- 

87-  S.  7  (V)  (d>  Proviso  (2,)— The  annual 
survey  assessmin'. 

This  Proviso  has  apparentl v  reference  only 
to  "  the  annual  survey  asssessment  which  is 
remitted,"  that  is  to  say,  to  the  rate  of  re- 
mission at  the  date  of  suit  and  has  no  refer- 
ence to  remissions  previously  made  but  no 
long-^r  existing.  BALWANT  RAMCHAND- 
JtA  ^'ATU  V.  THE  SECRETARY  OF  STATE. 

7B.L.E,.  497  =  29  8-480 

88-  S-  7  (V)  (e) — Suit  for  landatid  Indigo 
Factonj  situate  thereon. 

When  the  plaintiff  claimed  by  right  of 
pre-emption  land  assessed  with  revenue  and 
a  share  of  indigo  factory  situate  thereon. 

Held,  that  upon  the  facts  disclosed  in  the 
case  it  could  not  be  held  that  the  factory  pur- 
chased bv  the  vendee  formed  any  part  of  the 
zamindari  property,  or  that  it  passed  to  her 
as  such,  or  as  appurtenant  thereto.— 4  All: 
381 ;  W.  N.,  All.,  1900,  p.  31  ;  IN.  IF.  P.  H. 
C.    E.    38,    referred    to. 

Substantial  and  permanent  buildings, 
such  as  constitute  a  factory  cleai-ly,  come 
With  u  the  meaning  of  the  expression  'house' 
and  not  "  land, "  as  used  in  the  Court  Fees 
Act.       DURGA     SINGH    v.     BISHESHAB- 

DAYAL.    w.  N-,  All.,  1902,  P-  27=24  A- 

«1  )• 

^39.  S-  7  V  (e)  and  Sch.  II,  Art.  17  (6)  - 

Ejectment  Suit— Court-fee  on  plaint. 

Where  a  plaintiff  prays  for  the  ejectment 
of  a  tenant  from  premises  for  the  breach  of 
his  covenant  contained  in  his  lease  or  for 
holding  over  after  his  tenancy  has  expired  : 
Held,  that  the  suit  is  for  possession  of  im- 
moveable property  and  the  plaint  should  be 
stamped  according  to  the  value  of  the  subject 
matter  under  Section  7  V  (f)  and  not  on  a 
Rs.  10  s  amp  under  Sch.  II,  Art.  17  (G),  11 
C.  L.  R.,  Ul  and  15,  A.  63  disstd.  from. 
M.AHOMED  EBRAHIM  SAHIB  v.  BHY- 
MEAH    A.    ISMAIL.JI.     1,    L.   B-  R,   1900- 

02,  P  303 

40   S.  7  (V)  (e)  &  Sch  II  Art.  17  (VI)- 

Ejedment  of  tenant  suit  for — 

A  suit  by  a  land-lord  to  ey.ct  a  tenant 
from  his  house  is  governed  as  legard.s  Court 
Fees  by  Sch.  II,  Art.  17  ( VIj.  Held  al-o  when 
a  particular  construction  of  the  Court  Fees 
Act  which  is  a  fiscal  enactment  in  f,avour  of 
the  suitor  has  prevailed  for  many  a  years, 
strong  presumption  in    favour  of  that  con- 
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struotion    arises   and   no    other  construction       ' 
unfavourable  to  the    suitor  should  afterwards 
be  put  upon  the  enactment,  except  for   som.; 
very  cogent  reason. 

Therefore  Rs.  10  stamp  is  sufficient  and 
the  suit  need  not  be  stamped  under  Section 
7  (V)  (c).- 

1.5  A.  03,  1.5  A.  .363,  8  0.  593,  8  C.  280,  8  B. 
31,  11  C.  L.  R.  91,  1  P.  R.  1,S87  referred  to,  and 
1  L.  B.  R.  1902,  p.  303  disstd.  from.  P.  .J. 
NARAYAN  v  JIADAN.  U.  B.  R.  1903, 
p   1. 

41.  SS.  7  (V)  (f),  and  H.—Suit  for  settle- 
ment of  accounts — Arbitrary  value  _ji.i:ed  by 
plaintiff — Finding  of  Court  as  to  amount 
actually  due  exceeding  its  jurisdiction,  effect 
of— Suits  Valuation  Act,  luSl,  S.  8. 

In  a  suit  for  settlement  of  accounts, 
where  the  actual  amount  due  to  the  plaintill 
is,  in  the  beginning,  unknown  to  him  and 
can  be  ascertained  definitely  only  after  en- 
quiry, the  plaintiff  can  place  an  arbitrary  value 
on  the  relief  sought  by  him  and  pray  for  a 
decree  for  such  sum  as  may  on  the  settle- 
ment of  accounts  be  found  due  to  him  from 
the  defendant.  This  valuation  is,  however, 
merely  tentative,  and  the  actual  value  o£ 
the  suit  is  the  amount,  which  the  Court 
subsequently  finds  to  be  due  to  plaintiff,  and  if, 
in  any  such  case,  such  actual  value  is  found 
to  exceed  the  pecuniary  limit  of  the  Court's 
jurisdiction,  tlis  Court  can  not  pass  a  decree 
in  the  case  but  should  return  the  plaint  for 
presentation  to  a  Court  having  j  irisdictiou 
in  the  case.— 1G9  P.  R.  1888,  5b  P.  R.  19.  .2, 
and  31  C.  365,  Appr.,  21  C.  550,  Diss.  :MANNA 
LAL    V.    SAM.ANDU.     46  P-    R-    1906  =  94 

p.  L  R.  1906. 

42.  Ss.  7(V)(C)andVI.and28-C.P.C. 

{ltiS2)  S.  854  (a)  and  (6)  Time  for  iiaying  defi- 
ciency of  Court  fees. 

A  pre-emptor  stated  in  his  plaint  the 
profits  of  zamidari  land  to  be  Rs.  8/i/-  and 
instead  of  paying  stamp  on  Rs.  123/12/:  paid 
it  on  Rs.  108/12/-  which  was  wrongly  valued 
in  plaint.  Defendant  oVj;cted  that  the  re- 
lief was  undervalued.  Tue  plaintiff  applied 
to  be  allowed  to  reduce  the  amount  of  pro- 
fits stated  in  the  plaint  to  Rs.  6/14/-.  The 
Court  rejected  the  plaint  under  §  54  C.  P.  C. 

Held  this  was  not  a  case  under  §  28  Court 
Fees  Act  but  one  to  which  §  54  C.  P.  G. 
applied. 

Tha  mistake  or  inadvertanco  referred  to 
in  Section  28  of  the  Court  Fees  Act  is  the 
mistake  or  inadvertance  of  the  Court  or  its 
officer. 

Held,  that  when  a  case  falls  within  Sec- 
tion 54  of  the  Code  of  Civil  Procedure,  the 
Court  cannot  fix  a  time  either  under 
Clause  (a)  or  Clause  (b)  of  that  section,  so 
as  to  extend  the  time  for  making  up  tb8 
deficiency  in  the  Court  Pees  beyond  the 
expiry  of  the  period  of  limitation  and  the 
plaint  was  rightly  rejected.  :\IUHAiIMAD 
AHMAD    V.  MUHAMMAD    SIRAJ-UD-DIN, 

W.  N.,  All.,  1901,  p.  U  8=23  A-  423- 
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Sup:  Govt  Acts  (Act  VII  of  1870)  (Cont.) 

43-  S-7, els.  5 andlKe}— Suit  bii tenant  to 
rccoi'cr  2iossessio)i  of  land  against  landlord  and 
persons  claiming  under  him — "  Occtipancij  of 
land  "  and  "  ejected  ' — claim  of  melwaram  in 
land. 

A  suit  for  possession  by  a  tenant  ag.iinst 
the  landlord  and  persons  claiming  melwa- 
ram rights  under  him  is  governed  by  cl.  5 
and  not  by  ol.  11  (e)  of  Sec.  7,  32  Cl.  628  fol- 
lowed. 

The  terms  of  cl.  11  (<?)  and  especially  the 
words  "  occupancy  of  land  "  and  "  ejected  " 
apply  to  the  case  of  ryots  in  actual  and 
physical  occuiJation,  rather  than  to  persons 
who  are  only  entitled  to  the  melwaram  rights. 
PALANIAPPA    CHETTI  v.    SITHRAVELU. 

17  M.  L.  J.  478  =  3  M-  L-  T-  8=31  M- 14- 

44-  S-  7  Clause  Yl— Suit  for  pre-emiy- 
tion  on  transfer  of  cc^uitij  of  redemption  of 
house. 

Upon  a  plaint  in  a  suit  for  pre-emption 
on  a  transfer  of  equity  of  redemption  of  a 
house  the  Court-fee  must  be  paid  in  accord- 
ance with  section  7  clause  VI  of  the  Court 
Pees  Act  on  the  market  value  of  the  house 
which  forms  the  subjoct  of  the  mortgage. — 
—P.R.,  1  of  1890  (i.  U.)  referred  to.—Gllk- 
SITA  MAL  V.  KANSHI    BAM.     123  p.  L-  R- 

1903- 

45'  S-  7  Cl.  8 — Suit  to  set  aside  sale 
and  attachment — Practice — Proper  Court-fee  not 
paid  on  plaint  — Appeal — Duttj  of  Appellate 
Court. 

A  suit  to  set  aside  a  sale  on  the  ground 
that  the  attachment  was  not  binding  on  the 
plaintiff  being  virtually  a  suit  to  set  aside 
attachment  is  chargeable  with  court-feu 
under  clause  8  of  section  7  of  the  Court  Pees 
Act  on  the  amount  for  which  the  property 
in  suit  was  attached  when  such  amount  is 
lower  than  the  value  of  the  property. 

Where  a  decree  is  passed  in  a  suit  in 
which  proper  court-fee  has  not  been  paid  by 
the  plaintiff  and  the  defendant  appeals  and 
the  appeal  is  writteu  on  insufficiently  stamp- 
ed piper  the  defendant  should  be  directed  to 
pay  the  deficient  stamp  duty  on  the  appeal 
within  a  time  to  be  fixed  by  the  Court  bjfore 
calling  upon  the  plaintiff  to  pay  deficiency 
in  respect  of  his  plaint.  GANGATHARA 
AIYAR  V.    VETA  CHETl'Y.     U    M.    L-    J- 

144. 
46.    S  7  Clause   IX  Sch.  I  Art.  1— 

Appealsin  mortgrnie  suits  for  redemption. 

In  appeals  arising  in  mortgage  suits  for 
redemption  the  court-fee  is  to  be  calculated 
with  reference  to  the  value  of  the  sul-jjct- 
matter  in  dispute  in  pppeal,  whether  the 
appeal  is  by  the  mortgagor  or  by  the  mort- 
gagee. 

The  word  "  suits "  in  sub-section  IX  of 
B.  7  of  the  Court  Pees  Act  does  not  include 
appeals;  and  appeals  unless  otherwise  pi-o- 
vided  for  are  goverued  bv  Article  1  of  the 
first  Schedule.  The  article  applies  to  appeals 
in  suit  for  redemption  and  th^j  words  "sub- 
ject-matter iu  dispute''  therein  mean  "sub-  I 


Sup:  Govt.  Acts  (Act  VII  of  1870)  fCont) 
i  ^ct■matter  in  dispute  "  in  app-'al.  RKPER- 
ENCE  UNDER  THE  COURT  FEES  ACT,   S. 

5.  29  Mad.,  867  =  16  M-  L-  J.  287: 

47-  S  7  (9)  and  IQ—Suit  for  redemption 
— Court  Fees — Cross  objections  on  appeal  C.  P. 
C.  §  5IJ1. 

The  appellant  paid  on  his  memorandum 
of  appeal  a  court-fee  on  the  principal  mort- 
gage money  though  he  chaUanged  the  redemp- 
tion decree  allowing  a  certain  sum  to  the 
respondaut  who  preferred  cross  obj  ;otions 
under  §  GGITC.  P.  (J.  claiming  a  sum  m  addi- 
tion to  that  allowed  to  him,  but  paid«a  court 
fees  of  Rs.  2/-  payable  on  a  petition. 

Hiid,  that  where  a  mortgagor  or  mort- 
gagee appeals,  not  raising  the  question  as  to 
the  right  to  redeem  but  the  question  only  as 
to  the  amount  which  is  payable  to  effect 
redemption,  the  Court-fees  should  be  com- 
puted advalorem  on  the  difference  between 
the  amounts  alleged  to  be  due  on  the  one 
side  and  the  other. 

When  no  question  is  raised  in  appeal  as 
to  the  right  to  redeem,  the  nature  of  the  suit 
is  changed  from  a  suit  to  redeem  a  mortgage 
and  the  subject  matter  of  the  dispute  is 
money  only.  MOHAIIJIAD  HUSAIN  v 
SAVED  JAHAN  BEG  M\I.     2  Q.  Q.  87. 

48-  S-  7  Cl.  {9)—Iiedemption,  suit  for— 
Court  fee  on  ap2'eal. 

In  a  suit  for  redemption  when  the  mort- 
gagor or  the  mortgagee  appeals,  not  raising 
the  question  of  the  right  to  redeem,  but 
challenging  tlie  amount  held  by  the  Court 
below  to  be  payable  by  the  mortgagor,  the 
Court-foe  should  be  computed  ad-valorem  on 
the  difference  between  the  amount  fouud  to 
be  payable  by  the  Court  below  and  the 
amount  which  the  appellant  alleges  should 
ne  paid.  2  O.  C.  87,  F.,  6  A.  488,  S.  C  A. 
No.  ISy  of  190.5,  A.  W.  N.  87,  (1905),  40,  1:3  A 
94,  R.     RAIW  ADHIN    v.    HANUJIAN.     Q  Q 

C- 153-  ^  " 

49.    §  7  Cl  (9)  and  17.— A  brought  a  suit 

for  redemption  of  laud  in  respect  of  4  mort- 
gage deeds  of  different  dates  for  different 
amounts,  and  paid  the  Court-fee  upon  the 
sum  total  of  the  principal  amounts  of  those 
deeds  and  the  defendant-appellant  who  ap- 
pealed against  the  whole  decree  paid  the  same 
fee  on  his  memorandum  of  appeal.  It  was 
suggested  that  the  suit  embraced  4  "  distinct 
sulj.-cts"  within  the  meaning  of  Section  17 
ana  the  plaint  and  the  appeal  were  each 
chargeable  with  the  aggregate  amount  of  the 
fees  which  would  have  been  payable  if  there 
had  been  4  separate  suits  one  in  respect  of 
each  of  such  suljject. 

Held  Section  7  (IX)  applied  to  the  ease 
and  that  the  fee  paid  was  sufficient. 

Held,  further  that  Section  17  applies  only 
where  there  are  two  or  more  distinct  causes 
of  action  and  a  suit  for  rfdemption  means 
only  one  cause  of  action,  no  matter  how 
many  deeds  may  have  to  be  considered  to 
determine  the  amount  payable  to  the  plain- 
tiff. THAKAR  JAWAHER  SINGH  v  TH\- 
KAR   BALWANT  SINGH.     7  Q.  Q.  152 
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Sup:  Govt.  Acts  (Act  VII  of  1870)  fCont) 
60-    S-  7  (IX>  &  Sell.  1,  Art.  l—Mort- 

gayc  ^Kit  —  ttudiiyn-jtiori  decree — ^jipo  tl —  Valiict' 
tioin-'j  memorandum  of  a;ppeal — Hides  of  High 
Court — Bule  19  A. 

In  a  suit  (or  redempticn  o!  a  mortgage, 
the  plaintlGs  obtained  a  decree  on  the  ooudi- 
tioa  that  they  should  pay  a  specified  sum. 
The  plaintiSs,  considering  that  this  amount 
exceeded  the  amount  properly  payable  under 
the  security,  proJerrod  ati  appeal  and  valued 
their  appeal  at  the  sum  which  they  disputed. 

Held,  that  the  appeal  was  properly 
valued.  That  in  the  ca.se  of  an  appeal  when 
the  value  of  the  subject  matter  of  the  appeal 
can  be  deterniinca,  the  appellant  is  only 
bound  to  pay  a  court-fee  on  tlie  amount 
ascertained  to  be  the  value  of  sul  j;ct  matter 
of  the  appeal.  13  AH.,  9i  dissented  from. 
NEPAL  ItAl  V.  DEBT  PRASAD.     2  A-  L-  J-, 

105=A-  W-  N- 1905,  P-  40=27  A.  447-  I 

61'  S.  7i  CI-  IX — Redemption  suit — Addi- 
tional stH»  demanded  in  taking  accounts — 
Whether  Court  Fee  necessanj. 

In  a  suit  for  redemption  the  mere  fact 
that  the  plaintiffs  claimed  in  the  suit  pay- 
ment of  any  sum  which  might  be  found  to 
be  due  to  them  on  the  taking  of  account, 
does  not  alter  the  nature  of  the  suit  so  as  to 
necessitate  the  payment  of  an  additional  fee 
on  the  plaint,  because  to  such  a  relief  they 
would  be  entitled  under  the  ordinary  decree 
for  redemption.  HUSENI  KHANAM  v.  ALI 
HUSENI  IvK.AN.     A-  WU-  1907,  P-  133- 

4  A.  L.  J.  875 

52.  S-  7  (IX)  ('a,)—'!^ortgarje—Eecjulation 
XVII  of  18U6,  Sections  7  and  8 — Suit  for  posses- 
sion— -Suit  for  a  declaration  that  the  condition 
of  sale  lias  become  absolute — Amendment  of 
plaint. 

A  suit  tor  a  declaration  that  the  condi- 
tional sale  has  become  absolute  is  chargeable 
with  Court-fee  under  Section  7,  paragraph 
IX,  clause  3  of  the  Court  Pees  Act. 

The  term  '  demand'  in  Regulation  XVII 
of  1800  means  a  demand  made  immediately 
before  the  api>licatiou  for  notice  of  fore- 
closure is  filed  m  Court. 

In  a  suit  for  a  declaration  that  the  con- 
ditional sale  has  become  absolute  the  plaintiff 
must  prove  that  the  foreclosure  proceedings 
were  perfectly  legular. 

\Vhere  the  plaint  stated  that  proceedings 
under  Rogulatjon  XVll  of  1.800  had  been 
taken  by  the  plaintiff  and  prayed  that  posses- 
sion of  the  laud  mortgaged  be  decreed  in 
■  favor  of  the  plaintilf  and  apparently  at  the 
suggestion  ot  the  Court  prised  for  possession 
was"  withdrawn  and  a  aeeree  for  a  declaration 
that  the  conditional  sale  had  become  abso- 
lute was  granted  to  x,\ia  plaiatiit,  the  Chief 
Court  deci.uod  to  allow  withdrawal  of  the 
prayer  for  the  declaration  but  permitted  to 
add  a  prajer  fur  pos.^es.iion  as  mortgagee. 
CHAUDlrLlU  HAZAUA  SlXGii  t>.  MUHAM- 
MAD KH  ,N.    p.  L-  K- 134  oi  1901- 

53-    S-  7,  Clause  IX,  Sch.  I,  Art.  1.— 

Apjix^aiii  in  inort'jaju  juusj.^r  red>.,iL^ii,on. 


Sup:  Govt.  Acts  (Act  VII  of  1870)  (Gont) 

In  appeals  arising  in  mortgage  suits  for 
redemption  the  court-fee  is  to  lie  calculated 
with  reference  to  the  value  of  the  subject 
matter  in  dispute  in  appeal,  whether  the 
appeal  is  by  the  mortgagor  or  by  the  mort- 
gagee. 

The  word  "suits"  in  sub-section  IX  of 
Section  7  of  the  Court  Pees  Act  does  not 
include  appeal.s :  and  appeals  unless  otherwise 
provided  for  are  governed  by  Article  1  of  the 
first  Schedule.  The  article  applies  to  appeals 
in  suits  for  redemption  and  the  words  "sub- 
i  ict-matter  indi.spute"  therein  mean  "subject- 
matter  in  dispute  "  in  appeal.  REPERENGEl 
UNDER  THE  COURT  PEES  ACT,  SEC- 
TION 5.  16  M-  li.  J.,  287  =  29  Mad,, 
367. 


53    (a). 

30  il.  96. 


7  (IX)  &  -Sch.  I  Art.  1.- 


54-  S-  7  (X) — Jurisdiction — Suit  for  a 
fractional  share,  of  land  assessed  to  land  reue- 
nue — Claim  for  specific  performance  of  agree- 
ment— Illegal  agreement. 

The  plaintiffs  claimed  ^i  share  of  two 
plots  of  land  on  the  allegation  that  the  parties 
to  the  suit  agreed  to  buy  them  in  partnership 
at  an  auction  and  they  were  so  purchased  ia 
the  names  of  the  defendants. 

Held,  that  the  suit  did  not  fall  within 
Section  7  (X)  of  the  Court  Pees  Act,  and  that 
it  was  unmaintainable  because  the  plaintiffs 
had  not  paid  their  share  of  the  price  for 
the  Und  purchased. 

Held,  that  for  purposes  of  j'lrisdiotioa 
the  suit  was  properly  valued  calculating  the 
value  of  the  share  claimed  at  thirty  times  the 
laud  revenue  assessed. 

Held,  further,  that  an  agreement  between 
two  persons  not  to  bid  against  each  other  at 
an  action  is  legal  and  forms  a  valuable  con- 
sideration for  an  agreement  giving  to  the 
party  withdrawing  his  opposition  at  the 
auction.  I.  L.  B.  18  Dim.,  3i2,  16  Cal.,  191, 
13  Cal.,  L.  R.  1,  referred  to.  NAND\  SINGH 
V.    SUNDAR    SINGH.     P.  R- 37  Of  1901- 

55-  S-  7-  (XI)  (e) — Suit  for  posse.ssio>i 
of  property  by  tenants  against  his  lindlord 
and  persons  placed  in  possession  of  property  bif 
liim. 

Section  7,  cl.  xi  (e)  of  the  Court  Pees  Act 
does  no5  apply  to  a  suit  for  possession  of  an 
occupanc)'  holding  brought  by  the  tenant 
against  the  landlord  and  as  well  as  the  persoa 
wliom  the  landlord  ha?  ind-UCto'l  into  the 
land;  the  Court-fee  p,i,yable  on  the  plaint  iii 
such  a  case  must  be  computed  on  the  miriiet 
value  of  thi  property  which  tha  pliintill 
seeks  to  rouovor.  PQRZANfD  ALI  v.  MO- 
HANTH  L.\L  PURI.     82  C  233. 

56.    S.  7,  cl   XI,  aub-sectioa  cc,   (a* 

amended  by     Act      VI  of     100o\ — Court    fee— 
Ejectment. 

The  Court  fee  payable,  on  a  suit  for  ej3ct- 
meut  from  a  house  against,  a,  tenant  is  ohnrga- 
able  on  one  ye:\r',  rent  under  S.  7.  cl.  XI, sub- 
section cc  oitho  Court  Pees  Act,  as  amended  b.j 
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Bnp:  Govt.  Acts  (Act  VII  of  1870)  (Cont.) 
Act  VI  of  lyOo  aud  not  on  the  markut  value  of 
thi)  house.  DIWAN  DILBAGH  RAI  v.  FA- 
TEH  DIN,  24  p.  L.  R.  1907. 

67.  S-  7,  CI-  XI  (e)  and  V—Smt  to  reco- 
ver possession  of  land — Landlord  and  ten-ant — 
"Occupancy  of  land" — "Ejected" — Suits  against 
landlord  and  persons  claiming  melwaram  under 
the  landlord. 

A  suit  by  a  tenant  for  possession  as 
against  liis  landlord  and  other  persons  in 
possession  claiming  under  the  landlord  does 
not  fall  under  Gl.  XI  (c)  of  S.  7  of  the  Court 
Fees  Act,  especially  where  the  persons  claim- 
ing under  the  landlord  are  not  persons  in 
actual  posse.-sion;  but  merely  lay  claim  to 
the  melwaram  rights  in  the  land.  The  suit 
falls  under  CI.  V  of  S.  7  and  is  a  "suit  for 
possession  of  lands,  houses,  etc." — Scvihle; — 
The  words  "occupancy  of  land"  and  "ejec- 
ted" in  01.  XI  (c)  are  applicable  to  cases 
where  the  defendants  are  ryots  or  persons 
in  actual  physical  occupation  an.d  not  to 
cases  where  the  defendants  lay  claim  only 
to  the  melwaram  in  the  land.  PAL.\N.\IP- 
PA    CHETTI   V.    SETHRAVELU     CHETTI. 

17  M-  L-  J.  478.  =  3.  ffll-  L-  T-  8-31  M- 14- 

58-  Ss.  7,  9  &  10— Co«r«  fee— Net  profits 
or  market  va'iie  wrongly  estimated — Limita- 
tion— Proccd  a  re. 

On  a  question  as  to  whether  the  plaint 
in  a  suit  for  pre-emption  had  been  properly 
stamped,  with  reference  to  the  net  profits  of  the 
property  in  suit,  for  "the  year  next  before  the 
date  of  presenting  the  plaint ',  an  issue  was  re- 
mitted to  the  lower  appolKto  Court.  The 
finding  0/  that  Court  was  that  the  amount 
of  profits  had  been  slightly  under-estimated. 
Th'-  plaintiff  apptUant,  while  contesting  the 
principle  upon  which  the  Court  below  had 
arrived  at  its  finding,  was  ready  to  pay  the 
small   deficiency    in    the   Court    fee. 

Held,  that  the  suit  should  be  remanded 
to  the  Court  of  first  instance  to  be  heard 
on  the  merits,  subject  to  the  payment  by 
the  plaintiff  of  the  defioiencv  in  the  Court 
fee.  {27  A  197  foUowei;  till  SI  KAM  1;.— 
HARAGOBIND  A-  W-  N-  1907  P-  18- 

59.  Ss.  8  &  11— Land  Acqtmilion  Act  (I  of 
J904)  -  Appeal  against  award  of  coiu pen^ation 
— Decree  limUed,  to  amount  claimed  on  which 
Court-fee  is  paid. 

On  an  ap]  ,i,l  against  an  award  as  to 
compensation  payable  to  the  owner  of  pro  - 
perty  acquired,  tb.-  dc-cree  must  bo  limited 
to  the  amount  ut  which  the  memorandum 
of  appeal  has  been  valued  for  purposes  of 
Court-fee.  MAHOMED  -LI  A^.IJAD  KHAN 
V.   SECRETARY   OF  STATE   FOR     INDIA. 

30-  C  501- 

60.  Ss.  9  &  10— See  §§.  6,  9,  10  i«  28  supra 
No.  7,  1J2  P.  L.  B.  WOS^lUi,  P.  R.  1905.  (F. 
D.) 

61.  Ss.  9,  10  &  \2— Appeal. 

Held,  that  Section  12,  Clause  \  of  the 
Court  Fees   Act,  is  uo  bar  lo    an  appeal  when 


Sup.  Govt.  Acts  (Act  VII  of  1870)  (Cont) 
the  question  boforo  the  Lower  Court  to  de- 
cide was  merely  tiie  class  of  the  suit  in  or- 
der to  ascertain  under  what  Schedule  of  the 
Act  it  must  be  takeu  to  fall  for  the  pur- 
pose of  fixing  the  Court-fee  payable  on  the 
plaint  or  meaiorandum  oi  appaal — 12  C.  L. 
B.,  US;  1  All.,  3(>'.l  4  Mad.,  204;  U  Mad.,  1(19, 
aud  2'^  Bom-,  4H6,  coiiciirnd.  H.  G.  STUDD 
V.  MATI  MAHTO.    28  Cal.,  334. 

62.  S-  10  Clause  {2)— Abandonment  of 
portion  of  claim — Deficiency  of  court-fee  res- 
pecting that  portion. 

Held,  that  when  a  plaintiff,  in  the  ini- 
tial stage  of  the  litigation,  abandons  a  por- 
tion of  his  claim,  ho  is  not  compellable  to 
pay  court  fees  upon  th.t  claim  under  penal- 
ty of  having  the  whole  oi  his  suit  dismissed. 
RAM    PRAS.iD  y.  BHIMA.     A-  W-  N-  1904- 

P- 198=1.  A-  L  J.  577=27-  A  151- 

63-  S-  10  (%)— Civil  Procedure  Code  (Act 
XIV  of  1882),  Section  5i— Property  claimed 
not  properly  valued  and  plaint  insufficiently 
stamped — Deficiency  inade  up  after  expiry  of 
period  of  limitation. 

The  plaintiff  sued  for  a  declaratory 
decree  and  in  the  alternative  for  a  decree 
for  posses,sion.  It  was  objected  by  the 
defendant  that  property  was  under 
valuo'l  and  the  plaiut  in  con.sequence  in- 
sufficiently stampc-.l.  After  an  enquii-y  it 
was  found  that  the  court-fee  was  in- 
adequate. The  additional  fee  was  paid  in 
within    the    time    fixed    by    the  Court. 

Then  the  period  of  limitation  for  the 
declaratory  decree  had  expired.  The  suit 
was  dismissed  on  the  ground  that  the  period 
of  limitation  had  expired  before  the  addition- 
al fee  vras  paid  in. 

On  second  appeal  it  was  contended  that 
the  Court-fee  paid  being  adequate,  having 
regard  to  the  value  stated  in  the  plaint,  and 
that  the  question  of  the  Court-fee  not  being 
raised  until  after  the  plaint  had  been  admit- 
ted and  registered  section  10  of  the  Court-fee 
Act  applied  to  the  case  and  the  suit  was  im- 
properly dismissed. 

Held,  that  the  contention  was  valid,  that 
section  51  of  the  Civil  Procedure  Code  and 
section  10  of  the  Court-fees  Act  have  reference 
to  different  stages  of  a  suit,  and  that,  ther.i 
being  no  suggestion  here  that  the  plaintiS' 
had  fraudulently  undervalued  the  property 
which  he  was  claiming,  section  10  oJ  the 
Court  Fees  Act  applied  in  this  case.  2  Mad., 
'MS  followed,  15  All.,  6.5  and  12  All.,  distin- 
guished, 24  AIL,  218  r-f erred  lo. 

Per  Aikman  J. — That  it  was  open  for  the 
plaintiff  to  ask  in  the  same  suit  for  the  two 
reliefs  cliimed  by  the  plaintiff. 

That  the  suit  should  not  have  been  dis- 
missed also  on  the  ground  that  the  deficient 
Court-fee  on  the  claim  for  possession  wa3 
made  good  witliiu  tlie  period  of  limitation 
fix;  '1  for  a  suit  for  posse.-sion.  BABU  L.\L 
V.    ASI  KUNWAR.  1  A.  I..   .T.,  641=A.  W. 

N,  1904,  p.  224  =  27  A.  197. 
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Sup:'Govt.  Acts  (Act  VII  of  1870)  {Cont.) 

64-  §S  10  &  12  Courl-fee— Appeal— Me- 
morandumof  appeal  insufficiently  stamped  filed 
in  lower  appellate  Court — Second  appeal — 
Deficiency    nut   madr  up    within  fixed    time. 

Held,  that  where  an  iusuffioieatly  stamp- 
ed memoraudum  of  appeal  is  admitted 
tbrougli  inadvertauce  and  the  appeal  is  dec- 
reed, and  the  attention  of  the  High  Court 
is  called  to  the  insufficiency  on  second 
appeal  and  the  respondent  fails  to  make  good 
the  deficiency  within  the  time  allowed  to 
him,  the  proper  order  to  pass  is  to  discharge 
the  decree  of  the  lower  ajjpellato  Court  and 
to  restore  that  of  the  Court  of  first  in- 
stance.    MADAN  LAL  v.  JAI  KISHAN  DAS, 

A-  W-  N  1905.  P.  277=1  A-  L  J.  392 

N.  B. — This  case  was  over  ruled  by  A. 
W.   N.  1905  P.  280  See  next  below. 

65-  Ss.  10  &  12' — Appeal  insufficiently 
stamped  filed  in  Lower  Appellate  Court — Se- 
cond Appeal — deficiency  not  made  up  within 
fixed  time. 

Where  it  was  discovered  in  second  ap- 
peal in  the  High  Court  that  the  respon- 
dents when  appellants  in  the  lower  appel- 
late court,  had  not  paid  a  sufficient  Court- 
fee  on  their  memoraudum  of  appeal  iu  that 
Court,  and  up  to  the  date  of  the  hearing 
of  the  plaintiff's  appeal  in  the  High  Court, 
though  called  upon  to  do  so,  bad  not  made 
good   the   deficiency — • 

Heldy  that  the  proper  procedure  was 
not  to  dismiss  the  respondents'  appeal  to 
the  lower  aji^'iellate  Court,  but  to  stay  the 
issuing  of  the  decree,  if  any,  of  the  High 
Court  in  favour  of  the  respondents  until 
such  time  as  the  additional  Court-fee  due 
by  them  might  be  paid.  20  AIL,  362  jol- 
lowed,  W.  N.  All.,  1905  p.  277  overruled. 
MOHAN   LAL     i'.     NAND    KISHOKE.     A. 

W-  N  1905-  P  280  =  2  A-  L-  J-  839- 
(F-  B)=28.    A.  270  (F  B) 

66  S-  11 — Decree — Construction — Execution 
on  payment   of  extra   court  fee. 

The  decree  in  the  suit,  which  was  one 
for  possession  and  rent,  ran  as  follows  : 
— "  This    Court    doth     further     order     and 

decree  that  plaintiffs  do  pay  court  fee  Ks 

on  the  subsequent  rent  awarded  to  him 
after     plaint    within    9th   September    1904." 

Held — That  the  clause  did  not  form 
part  of  the  decree  and  that  no  am:-nd- 
ment  of  the  decree  was  necessary  before 
the  time  for  payment  could  lo  extended. 
The  latter  part  of  the  decree  was  a 
mere  surplusage  and  did  not  make  the 
execution  of  the  decree  conditional  upon 
the  payment  of  the  extra  court  fee  within 
the   time   named. 

Held,  also — The  intention  of  the  first 
part  of  S.  11  of  the  Court  Fees  Act  is  not 
that  a  time  should  be  fixed  for  the  payment 
of  the  extra  court  fee,  but  merely  that  ex- 
ecution sliould  be  stayed  until  the  extra 
court  fee  payable  is  paid.  PERI.\NAN 
CHETTY   V.    NAGAPPA    JtUDALIAR.      16. 

M.  L.  J.  543-2  M-  L  T  23=30  M  32 


Sup:  Govt.  Acts  (Act  VII  of  1870)  (Cont.) 
67     S-  11 — i'a-^l'  'I'Ki  future  mrsne-prolits  — 
Civil     Procedure     Code  {Act    XIV     of     1882), 
Sections  209,  211  and    212. 

Where  a  plaint  asked  for  past  as  well  as 
future  mesne  profits,  and  an  amount  was 
claimed  and  Court-fee  payable  paid  for  past 
mesne  profits  only — 

Held,  that  Section  11  of  the  Court-fee.s 
Act  applied.— 15  Bom.,  il6;  2  AIL,  682;  24  Cal., 
17-3  referred  to. 

Tliere  is  no  analogy  between  interest 
awarded  under  Section  209  of  tlio  Code  and 
mesue-profits  claimed  and  awarded  under 
Sees.  211  and  212.  Interest  may  be  awarded 
under  Sec.  209  as  an  inducement  to  prompt 
satisfaction  of  the  decree  and  as  a  penalty 
for  non-compliance  with  it.  Such  interest 
is  no  part  of  the  claim  or  relief  granted  as  in 
the  case  of  mesne-profits.  DWARKA  NATH 
BISWAS  V.  DEBENDRA  NATH  TAGORE 
33  C  12  32- 

68  S.  11.  Mesne  profits  determined  in  ex- 
ecutioyi. 

Where  the  amount  mesne-profits  is  as- 
certained in  execution,  further  execution 
until  payment  of  the  additional  Court  fees 
should  be  stayed  under  §.  11.  If  the  Court 
omits  to  fix  a  time  for  such  paj'ment  the 
execution  is  in  abeyance  and  whenever  the 
fee  is  i^aid  the  decree  would  be  executed. 
SUBHAGGA      SINGH     v.    SHIVA      NATH 

SINGH.    1  A-  L-  J-  350- 

69-  S-  11- — Mesne  profits  accruing  after 
the  institution  of  suit  were  also  decreed  to 
the  plaintiff  aloug  with  his  decree  for  posses- 
sion and  their  amount  was  to  be  det.jrmined 
in  execution.  On  his  application  for  execution 
for  those  mesne-profits  the  court  ordered  that 
if  the  decree  holder  failed  to  pay  court-fee 
within  one  month  on  the  amount  of  mesne 
profits,  accruing  after  the  institution  of  the 
suit,  his  claim  for  that  amount  shall  stand 
dismissed. 

Held,  (per  curium)  that  no  court-fee 
is  payable  on  account  of  mesne  profits  for 
the  period  after  the  institution  of  the  suit 
for  immoveable  property  whether  such  pro- 
fits are  claimed  iu  the  plaint  or  not. 

Held,  (per  Scott  J.)  that  in  cases  of 
ambiguity,  an  order  of  a  court  must  be  in- 
terpretedso  as  to  make  it  in  accordance  with 
law,  and  that  the  order  passed  by  the  Court 
must  be  read  as  one  directing  the  decree 
holder  to  pay  additional  Court  fees  or  the 
mesne  profits  found  to  bo  due  to  him  after 
the  date  of  the  institution  of  the  suit. 
JAFRI  BEGAM  V.  ALIRAZA.     6-  0-  C-  351- 

70-  S-  11 — Accounts — Suit  for — Portion  of 

suit  which   claims  relief. 

iffW,  that  the  words  "suit  for  account" 
in  the  first  para  of  section  11  of  the  Court 
Fees  Act,  are  applicable  to  such  portion  of 
any  suit  as  claims  thi;>t  relief,  ri-'.,  relief  by 
way  of  account.  BHOGILAL  ASHARAil  v. 
JAGJIVAN  ASHABAM.     6-  B-  L   R-  1102- 

70  (a).    S-  11,  Sch.  II  Art.  17  (IV- 

Court-fcc— Appeal  ui  rc^'ped  of  Jniure  interest. 
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Sup:  Govt,  acts  (VII  of  1870)  (Oout.lj 

In  a  suit  upon  a  mortgagc-doed  for  re 
covery  of  principal  and  interest  from  the 
date  of  the  institution  of  tLie  suit  up  to 
the  date  of  the  realization,  the  Court  awarded 
interest  up  to  the  date  fixed  by  the  doeroe 
for  payment.  The  plaintiffs  filed  an  appeal 
in  respect  of  interest  from  the  date  hxod 
by  the  decree  for  payment  up  to  the  date  of 
realization.  The  appeal  was  allowed  and 
■11b-  d7,-100  wore  awarded  in  respect  of  future 
interest. 

Held,  that  the  memorandum  of  appeal 
was  liable  to  a  Court-fee  of  ite-  10  as  provi- 
ded by  sub-section  VI  of  Art.  17  of  the 
necond  Schedule  of  the  Court  Fees  Act,  for 
the  interest  claimed  on  appeal  could  nut  be 
calculated  at  the  time  when  the  appeal  was 
filed.  12  Bom.  H.  C.  Rep.  '117  fallowed.  BIIA- 
WANI  PRASAD  v  KUTUB-UN-NISSA  BIBI 

A-  W-  N-  1905  p.  84-2  A  L.  J.  263=27- 
A559- 

71     §  11  and  AH:  17  (6)  U.  B.  R.  1903.  P.  1. 

— See  §  /   r  (f)   No  40   siipras. 

72-  S-  11 — jf<*s'  a)id  future  mesne  profit : — 
Where  a  plaintiff  asked  for  past  a-i  well  as 
future  mesne  profits  and  paid  Court  fees  on 
the  amount  claimed  for  past  mesne  profits 
only,  the  provisions  of  S.  11  of  the  Court  Pees 
Act  are  applicable  in  respect  of  the  whole 
suit.— AJJATCLLA  BHOIYAN  v.  CHAN- 
DKAMOHAN  BANERIEE.— 6  C-  LJ-255  = 

lie- WN- 1133=34  0  954- 

73-  S-  11 — Suit  on  Tort— for  fraud  Assess- 
tnciU  of  damages  in  plaint — Large  amount 
found   due — More  due. 

Even  in  a  suit  for  damages  based  on 
fraud,  it  is  open  to  the  plaintiff  to  enter  in 
his  plaint  an  approximate  estimate  of  dama- 
ges paying  Court-fee  thereon  and  offer  to 
pay  additional  Court  fee  in  case  a  lai'ger 
amount  is  found  to  be  due  before  the  decree 
is  passed.  S.  11  of  the  Court  Pees  Act  will 
not  apply  to  the  case,  and  consequently  the 
plaintiff  cannot  be  allowed  to  pay  Court  fee 
after  the  decree  is  passed  and  before  exe- 
cution. EACiAV.A,JI  SAIT  v.  ANNAMALAl 
MUDALI.— 17M-  LJ.625- 

74-  §§11. 12 — Jurisdiction  — Valuation-Suit 
for  dissolution  of  ^lartnershijp — Course  of 
appeal. 

This  was  a  suit  for  dissolution  and  win- 
ding up  of  a  partnership,  rendition  of 
accounts  by  the  defond'Auts,  and  a  decree  for 
such  sums  as  the  plaintiffs  may  be  found 
entitled  to  .-.gainst  the  'proper  parties.  The 
plaintiffs  valued  their  suit,  for  purposes  of 
Court-fees,  at  lis-  2.000;  but  added  the  usual 
.  cliuse  that  they  would  pay  the  additional 
fee  if  more  was  found  due.  The  District 
Judge  pas.sod  a  decree  for  an  amount  over 
-Bs-  5,000.  The  defendants  appealed  to  the 
Divisional  Judge,  who  modified  the  decree 
on  certain  points.  The  de'endaot.s  filed  a 
further  appeal  in  the  Chief  Court,  and  ob- 
jection was  taken  that  the  Divisional  Judge 
had  no  jurisdiction  to  hear  the  appeal  which 
lay    to  the  Chief  Court. 


Sup;  Govt,  acts  (VII  of  1870)    (Contd). 

Held,  that  the  contention  was  sound,  and 
the  Divisional  Court  had  no  jurisdictiou 
to  hoar  the  appeal. — XX  lioni.,  ■Ju.j ;  1  I'.  R., 
18ti7  (F.  li.):  63  P.  H.,  iS91:  mi  P.  R..  IHSi;  :!U 
P.  R.,  li7'J:  40  and  tili  P.  R.,  IH'Jl,  r.-ferred  to. 
MAMAN    HAL  v.    ABDUL  AZIZ.— 58  P.  R. 

1902- 

75  ?  12— Sm  §  5  and  12  supra  No.  3  A.  IC. 
N.  m03.  p.  214. 

76-  §  12— Set'  9  and  10—28  C.  334,  supra 
No.  111. 

77-  S-  \2—Sec  10  and  IZ  supra  Nos.  iH 
and  03. 

78-  S-  13-  -Civil  Procedure  Code  {Act  XIV 
0/18S2),  Scction.'i  112,  113,  588  (10)— Written 
statcmcHt — Compliatice  with  order  requiring 
-written  state  nent  to  be  filed — Dismissal  of 
suit— Appeal —  Decree — Costs  —Court-feus — Re- 
fund of  Court-fee. 

In  a  suit  for  i  j  :ctmeut  of  the  defendants, 
the  Court  called  up  jn  the  plaintiffs  to  furnish 
particulars  on    the   following   question: 

"  Whether  the  defendants  j  jintly  took  pou- 
session  of  the  entire  plot  no>v  claimed  at  the 
same  time,  or,  whether  each  took  possession 
of  a  separate  portion  and  at  a  different  time." 
The  plaintiffs  put  in  a  written  statement,  in 
which  they  expressed  their  inability  to  give 
the  exact  date  of  the  trespass  by  each  of  the 
dofendanis.  The  Court  than  dismissed  the 
suit  under  section  113  of  the  Civil  Procedure 
Code. 

Held,  on  appeal,  that  the  order  of  dismis- 
sal was  wrong,  for  the  order  was  compl.ed 
with  so  far  as  the  information  of  the  plain- 
tiffs permitted. 

With  reference  to  the  question  of  costs, 
it  was  ui'ged,  on  behilf  of  tho  rispoident', 
that  they  should  be  allowed  on  the  fooiiig 
that  the  apjieal  was  one  against  an  ord^r 
under  section  5'38  [10)  and  not  an  appeal 
against  decree. 

Held,  that  though  in  acting  under  section 
113  of  the  Civil  Procedure  Code  the  C.mrt 
may  pass  a  decree  if  the  circumstances  admit 
of  any  decree  being  passed,  yet  to  operate  as 
a  decree  the  decision  should  be  such  as  to 
come  within  the  definition  of  that  term  in 
section  2  of  the  Civil  Procedure  Code  and  tlie 
present  order  was  not  within  that  definitioi', 
as  no  right  or  defence  sot  'up  was  adjudicated 
upon.  Notwithstanding  that  the  order  w.is 
one  dismissing  the  suit,  it  must  have  been 
described  as  an  order  only.  Vakil's  fee 
allowed  as  if  it  were  an  appeal  against  an 
order. 

The  High  Court  allowed  refund  of  court- 
fee  under  section  13  of  the  Court  Fees  -Act, 
as  the  court-fee  was  piyahle  on  the  footing 
of  the  appeal  being  against  an  order  and  not 
against  a  decree.  R.  G.  OBR  v.  N.AGAPPA 
CHETTY.     16,  M-  L-  J-  30- 

79-  S-  16- — Stamp  duty  on  objectims  fil;d 
un  ler  Section  561,  Civil  Procedure  Code,  not 
payable  before  hearing. 
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Sup:  Govt,  acts  (VII  of  1870)    rro^'ti). 

Under  Section  IG  of  the  Court  Fees  Act 
the  stamp  duty  on  objectious  made  under 
Section  561  of  the  Code  of  Civil  rrocedure 
need  not  be  paid  till  the  time  of  hearing. 
REFERENCE  UNDER  COURT  FEES  ACT, 
SECTION  5.    25,  M-  24- 

80'  S'  17»  "  Two  or  more  siiijecfs  —meaning 
of — Mortgage — S.  17  oj  the  CohH  Fees  Act  not 
confined  to  cases  where  the  reliefs  claivied  a>-e 
cmmdative. 

The  phrase  •'  two  or  more  sul  j  icts  "  may 
not  admit  of  a  precise  defiuitiou  applicable 
to  all  cases  ;  and  it  may  be  that  ivoen  reliefs 
are  claimed  in  the  alternative  with  reference 
to  the  same -cause  of  action,  Sec.  17  will  not 
govern  the  case.  They  may  be  so  also  when 
the  relief  claimed  is  one  and  the  same  though 
the  claim  is  sought  to  be  made  out  on  dis- 
tinct alternative  grounds.  But  where  the 
plaintiffs  claim  two  reliefs  in  the  alternative, 
and  both  are  based  on  different  causes  of  ac- 
tion, and  are  such  as  can  be  made  the  grounds 
of  separate  suits,  the  reliefs  claimed  are 
"distinct  subjects"  within  the  meaning  of 
Sec.  17  of  the  Court  Fees  Act.  Where  a 
plaintiff  prayed  for  redemption  of  a  mortgage, 
the  principal  amount  secured  whereby  was 
Re.  3,000  and,  in  the  alternative,  for  recovery 
from  the  defendants  of  various  sums  aggre- 
gating more  than  Rs.  2,000  on  the  footing  of 
a  mortgage  to  be  executed  by  the  plaintiff  to 
the  defendants,  in  accordance  with  certain 
provisions  contained  in  an  earlier  mortgage. 

Held,  that  the  suit  embraced  two  distinct 
subjects  and  was  chargeable  with  the  aggre- 
gate amount  of  the  Court-fees  to  which  the 
plaints  embracing  separately  each  of  the 
reliefs  prayed  for  v/ould  he  liable  ;  and  that, 
consequently,  the  appeal  from  the  Subordinate 
Judge  lay  to' the  High  Court  and  not  to  the  Dis- 
trict Court.  NELLA  KHANDAN  t..  ANAN- 
TAKRISHNA  PATTAU.     1,  M-    L-    T-  426  = 

16M  L  J  462  =  80M61. 

81-  S-  17- — Pre-emption — Suit  for  pre-emp- 
tion of  two  villages  out  of  a  large  number  convey- 
ed by  the  same  sale  deed — Court-fee — Distinct 
subjects. 

The  plaintiffs  brought  a  pre-emption  suit 
for  certain  shares  in  two  villages  out  of  seve- 
i-al  villages  sold  by  one  and  the  same  convey- 
ance. The  court-fee  which  they  paid  on 
their  plaint  was  calculated  on  five  times  the 
total  Government  revenue  of  the  lands  in 
suit  of  the  two  villages.  The  plaintiffs  were 
required  to  pay  court-fee  calculated  separate- 
Iv.on  five  times  of  the  revenue  of  lands  of 
each  village. 

Held,  that  the  plaint  was  sufficiently 
stamped  originally.  The  words  "  distinct 
snbj-cts"  in  Section  17  of  the  Court  Foes 
Act'  must  be  taken  to  moau  "  distinct  causes 
of  action." 

The  two  villages  were  not  distinct  sub- 
jects and  therefore  the  court-fees  were  not 
{''viable  in  respect  of  each  villa:;e  separately. 
1  AIL,  553,  2  All.,  G7G  and  IG  All  ,^401  followed. 
DI'RGA  PRASAD  v.  PURANAR  SINGH. 
A  W  N-  104  p  210=27  A  186. 
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82-     S-  17.  Art.  1. — Practice — Consolidation 
of  cases. 

The  appellants  filed  44  appeals  against 
orders  of  the  Subordinate  Judge  in  references 
made  to  the  Court  under  the  Land  Acquisi- 
tion Act.  Upon  their  application  it  was 
ordered  that  one  of  the  appeals  should  be 
treated  as  a  test  case,  and  the  proceedings 
arising  out  of  the  other  references  should  be 
stayed  until  tlie  decision  of  the  said  test  case. 
After  the  decision  of  that  case  the  appellants 
applied  that  their  other  appeals  should  be 
taken  up  and  heard,  and  that  they  should  be 
allowed  to  make  up  any  deficiency  that  there 
might  be  in  the  Court-fee  stamps  upon  which 
the  appeals  were  preferred.  The  parties  to 
these  appeals  were  the  same. 

Held,  that  the  appeals  should  be  consoli- 
dated and  the  appellants  be  required  to  pay 
Court-fees  upon  the  va,lue  of  the  consolidated 
appeals  under  Section  17  of  the  Court  Fees 
.\ct  as  involving  di<;tinct  subjects,  sul  j  !ct  to 
the  limitation  under  Article  1,  Schedule  I 
of  that  Act,  namely,  Rs.  3,000.  The  plots  of 
land,  subject  of  the  references,  being  different 
and  in  the  occupation  of  different  tenants 
who  were  not  parties  to  the  appeal,  did  not 
affect  the  order.  KASHI  PROSAD  SINGH 
V.  SECRETARY  OP  STATE  FOR  INDIA. 
29  C- 140- 

83-  S-  17 — Suit  embracing  two  or  more 
distinct  s^ibj eels— Claim  on  an  agreement  to 
sell  ■with  an  alternative  claim  for  pre-emption. 

The  plaintiff  claimed  firstly  specifio 
performance  of  an  alleged  agreement  to  sell 
to  him  certain  immovable  property,  and 
secondly,  in  the  alternative,  the  enforce- 
ment of  a  pre-emptive  right  in  respect  of  a 
mortgage  of  the  same  property  executed  by 
one  of  the  defendants  in  favour  of  the  other. 
Held,  that  the  suit  was  within  tho  meaning 
of  S.  17  of  the  Court  Fees  Act,  1870,  a  suit 
embracing  two  distinct  subject  matters  and 
therefore  chargeable  with  tho  Court  fee  as- 
sessable upon  each  alteruativo  relief  sepa- 
ratelv.  HASHIIAT-UN-NISSA  BEGAM  !•. 
MUHAMMliD  ABDUL  KARIM.— 4.  A-  L-  J. 

127  =  1907  A  W  N  4;  29  A- 155- 

84-  S-  17— licdemption  Suit— 7  O.  C.  152 
See  §§  7  £  17  Supra  No.  40. 

85-  S.  19  iO— Schedule  I,  Article  11  — 
Properly — hike  grant—  Will  conferring  general 
power  of   appointment — Exercise  of  the  power. 

The  testatrix  by  her  will  exercised  a 
general  power  of  appointment  created  by 
tho  will  of  her  deceased  husband.  The 
will  of  the  testatrix  recited  that  by  the  will 
of  her  deceased  husband  it  was  stated  that 
Ufr  7,000  out  of  his  property  should  be  lent 
out  ou  interest:  that  the  interest  derived, 
from  time  to  time,  should  be  added  to  the 
principal  amount ;  and  that  the  amount  so 
accruing  should  be  paid  to  those  whom  the 
testatrix  might  appoint  by  will.  The 
fund  was  paid  into  Court  under  an  order 
made  in  a  suit  to  administer  the  husband's 
estate,  and  was  invested  in  Government  pro- 
minsory  notes.  The  will  of  the  te.^tatris 
appointed  an  executor   and   directed   that  he 
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should  take  tho  aforesaid   amount   after  pay- 
ment of  debts    and  funeral  expenses,    should 
pay    certain    specified    amounts    to    certain 
siJecified  person,  and  the  residue  to  A.B. 

On  the  death  of  the  husband  of  the  testa- 
trix his  will  was  proved,  and  probate  duty 
was  p*id  on  the  [irinciplo  amount  of  -Rs 
7.000.  The  executor  appointed  by  the  will 
of  tho  testatrix  applied  for  probata  of  her 
will,  and  i  question  arose,  whether  the  exe- 
cutor was  liable  to  pay  probate  duty  on  the 
fund  or  any  part   thereof. 

Held,  that  power  of  appointment  to  the 
fund  held  by  the  testatrix  ws 'property' 
within  the  moaning  of  Article  11  of  the 
Schedule  to  the  Court  Fees  Act  and  of  tho 
statutory  form  of  affidavit  as  to  valuation, 
and  that  tho  estate  of  tho  testatrix  was  liable 
to  probate  duty  in  respect  thereof.  Section 
19  (c)  had  no  application  since  the  grant; 
which  was  applied  for  in  the  present  case, 
was  not  a  '  like  grant '  to  that  which  was 
obtained  in  respect  of  the  husband's  estate, 
ai  the  two  estates  were  different.  In  re  — 
LAKSHMINARAYANA     AMMAL— 25.      M- 

515- 

86-  S-  19  CQi).— Trust  estates— Exemption 
from  probate  duty- Joint  family  property — 
Survivorship. 

H.  D.,  the  head  of  a  joint  Hindu  family, 
died,  having  in  his  name  as  their  registered 
holder  certain  shares  valued  at  Rs.  ll.'JSO  in 
Joint  Stock  Companies.  After  his  death,  his 
sons  applied  for  letters  of  administration 
limited  only  to  one  share  valued  at  Rs.  275 
and  the  letters  of  administration  were  or  int- 
ed.  Subsequently  they  applied  for  letfers  of 
administration  in  respect  of  the  entire  pro- 
perty loft  by  tho  deceased  except  tho  one 
sliare  for  which  letters  were  already  gi-anted 
to  them,  claiming  exemption  of  duty  in  i-e- 
Epcot  of  the  letters  of  administration  asked 
{or. 

Held,  that  as  the  property,  in  respect  of 
which  the  letters  of  administration  were 
asked  for,  was  the  property  held  in  trust  by 
tho  deceased  as  surviving  trustee,  for  the 
j)int  family,  the  letters  of  administration 
tnould  be  exempted  from  court  fee. 

Tho  exemption  of  trust  estates  from  the 
payment  of  ad  mlurcm  court  fee  is  not  con- 
ditional on  the  circumstance  th-it  there  has 
been  a  previous  grant  of  probate  or  letters  of 
administration  on  which  a  Court  foe  has  been 
paid.  27  Bom.,  1-10  s.  c,  i  Bom.,  h.  R.,d7i,  rfis- 
seiUcd  from  27  Cat,  2S0,  fo''o:i.<M.  THE 
COLLliCTOR    OF    KAIRA    v.    CHUNILVL 

H  \RILAL..    6  B  L  E ,  652=29  B ,  161. 

87-  S-  19  CB).— Letters  of  alministration 
gran'ed  to  .ton  of  a  H.tidu  gocenied  by  ilitak- 
shara-Exf'mption  from  payment  of  Court- 
fee  -  Appeal— CoUeetor's  riglit  of. 

Where  a  Hindu  goverued  by  Mitakshara 
obtained  letters  of  administration  in  respect 
of  crtain  moueys  due  to  his  deceased  father, 
statiii)^  that  the  moneys  belonged  to  the 
deceased,  and  on  his  application  court-fee 
deposited  by  him   was  refunded   by  the  Dio- 
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triet  -Judge,  on  the  gi-outid  that  the  deceased 
%va3  joint  with  his  soos  and  held  the  estate 
as  a  trustee,  aud  tho  Coll  ctor  ajipealed  to 
the  High  Court  against  the  order  of  the 
District  .Judge— 

Held,  that  as  Collector  vra,3  not  a  party 
to  the  proceedings  thee  appeal  did  not  lie. 
23  Bom.,  386  r.:ferred  to. 

The  High  Court  treated  the  appeal  as  an 
application  for  revision,  and  held,  that  the 
District  Judge  had  exercised  a  jtrisdiction 
not  vested  in  him.  by  law  in  allowing  the 
refund. 

For  the  operation  of  section  10  D  of  the 
Court  Pees  Act  it  is  an  essential  condition 
that  there  must  I  e  a  previous  probate  or 
letters  of  administration  in  which  Court-fee 
has  been  paid.  That  is  the  basin  of  the  ex- 
emption from  tho  payment  of  Court-fte 
allowed  by  the  section  ;  where  no  such  duty 
has  been  paid  there  is  no  case  for  the  section 
to  apply.     23  Cat..  9S0  not  foUoiced. 

In  an  undivided  Hindu  family  whin  a  co- 
parcener dies  there  are  no  effects  or  property 
of  his  to  which  the  surviving  co-parceners 
can  succeed  as  heirs  but  tbey  take  the  whole 
of  the  family  property  by  right  of  survivor- 
ship. THE  COLLECTOR  OF  AH.MED- 
ABAD    V.      SAVCHAND      L.\DUKCHAND. 

4B  LR,  974  =  27  B  140- 
83.  S.  19  (H)  as  amended  by  Act  XI 

of  1399- — Appiication  by  Collector  for  enquiry, 
—  Wlicn  enquiry  may  be  made— Costs  of  en- 
quiry. 

A  Collector  making  au  application  under 
section  19  H  of  the  Court  Fee-;  Act  must 
make  out  a  case  for  enquiry  upon  definite 
facts,  and  is  bouiid  to  place  before  the  Co u it 
proper  materials  to  show  that  an  enquiry  is 
needed-  It  is  not  enough  for  theC)llector 
simply  to  make  an  applxatian  for  enquiry. 

The  .\ct  does  not  specify  in  what  v/ay  or 
by  whom  costs  to  be  inoun-ed  in  making  en- 
quiry should  be  met.  It  is  the  duty  of  the  Court 
if  possible,  and  if  the  circunistaooes  permit 
to  hold  tho  enquiry  itsalf  aud  so  save  further 
expenses  of  the  pirties.  I.i,  the  goods  of 
JAMES  R^LKY   AUGU.STU.-i  aTRVENSON. 

6  C  W-  N-  898- 

89  .5-  IQ  (1)— Letters  of  administration— }i!- 
liiij  of  valuation  of  property — payment  of 
court-fee. 

%.  ID.  (T)  of  the  Court  Pees  Act  proh'.bits 
an  order  entitling  a  petitioner  ta  tire  grant 
of  probate  or  letters  of  aduiiuistration  un- 
til the  petitioner  lias  filed  ia  the  co.urt  a 
valuation  of  the  property  in  the  form  set 
forth  in  the  third  schedule  to  the  Act,  and 
the  court  is  satisfied  that  the  fee  n^entio:ned 
in  No  11  of  the  first  Scliedule  his  b-:e'i  piid 
on  such  valuation.  MAUNG  YE  GYAM  r. 
MA  HME  AND  OTHERS.     1  L-  B-  R-  1303 

1902  P  229 

90-     S-    18  (I)-    Letters  of  Admini^tratio.'!.- 
Ohjtxtor  askiiij  for  letters  lumwtf — proc-jdure — 
Prdbaieand  Lettersaf  Administration  Act  S^'i4. 
Whon    a  caveator   files  a  petition   object- 
ing to  the   grant  of  Letters  of   admiuistratiou 
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and  concliuliiig  with  a  piavcr  tliat  letters  may 
be  giMntecl  to  him,  tb>»  does  not  constitute 
a  suHii..3nt  applieation  for  letters  within 
the  neaning  c^t  S.  (ji  (Probate  and  Letters 
of  Adininistration   Act). 

No  order  entitling  n,  petitioner  to  letters 
ought  ii>  be  made  until  (he  petitioner  has 
filed  i]'  CDiirt  a  valuation  of  the  property 
in  the  1  ^  r  n  set  fonli  in  the  third  schedule 
of  Thj  i:>-uit  Fees  Act  and  the  Court  is  sa- 
t'sfi.  d  that  ihe  fees  mentioned  in  the  first 
Schelal'  has  '.  ee  i  pa  d  un  such  valualion. 

Whin  an  obj.oior  asks  for  letters  for 
himself  he  should  be  required  to  put  in  a 
petiticn  'elting  out  the  f.iots  required  in  S. 
64  of  thj  Probate  and  Letters  of  Adminis- 
tration Act  togilher  with  a  proper  valua- 
tion nf  the  B,taii'.  MAUNG  PO  AND  AN- 
OTHER I .  MAUNG    KYA    ZANG.     1   L-    B 

E   1900-1902  p.  178. 
91.    S.  23  and  Speciflc   Relief  Act 

(1  of  1877),— 'S:c;io».  4-2—Dcclaraiunj  suit- 
Hindu  Laiv — reversioner's  ritjhts — Heceiver — 
Suit  for  appointvient  of — Injunction  to  restrain 
waste  by  life-tenant,  Court  Fees — Money  value 
of  relief. 

As  a  general  rule  of  law,  a  presumptive 
reversionary  heir,  that  is  the  person  who 
would  succeed  if  the  perFon  having  the  life- 
interest  in  property  were  to  die  at  the  mo- 
ment of  the  siiit,  is  entitled  to  bring  a  suit 
for  a  declaration  that  as  against  the  life-ten- 
ant he  is  entitled  as  next  reversioner,  for  an 
injunction  to  restrain  the  defendant  from 
wasting  the  property  in  dispute  and  for  t:ie 
appointment  of  a  Receiver.  LB,  8  1.  A.,  14 
followed,  10  M::l,  'M  referred  to,  8  Cal ;  12  dis- 
sented from. 

In  a  suit  for  an  injunction  and  for  the 
appointment  of  a  Receiver,  no  money-value 
need  be  put  upon  a  claim  for  the  appoint- 
ment of  Receiver,  as  tliere  is  no  standard 
for  fixing  the  same.  Assuming  that  such  a 
claim  could  be  valued,  the  Court  should  call 
upoQ  the  plaintiff  to  make  good  the  defici- 
ency in  Court-fee,  if  it  i.s  of  opinion  that 
what  w»s  paid  is  iuadeqviate  ;  it  will  not  be 
justified  in  dismissing  the  suit,  without  giv- 
ing an  opportunity  to  the  plaintiff  lo  supply 
the  deficienev.  MANMATHA  N.\TH  BIS 
WAS  t>.  ROHILLI  MONI  DASI      2  A-  L-  J- 

84 -A  W  N.  (1905),  6-27  A  406- 

92     §.   28— i'ee   §  6   a7id  !.'8—I:i3  P.  R.  1907 
Hiipra  No.  S. 

(93)  §.  ?,S— Civil  Procedure  Code  (Act  XIV 
of  1882),  Section  .5i — Plaint  inaufficiently  stamp- 
ed— Deficiency  paid  after  expiration  of  liini- 
lation  period  prcacribed  for  suit — Limitation. 
The  date  of  the  institution  of  a  suit 
should  be  reckoned  from  the  date  of  the  pre- 
sentation of  th»  plaint,  and  not  from  that 
on  v.hich  the  requisite  Coiirt-fees  are  subse- 
quently i)ut  in,  so  as  to  make  it  admissible 
as  a  plaint. 

A  Court  has  discretion  to  enlarge  the 
time  originally  fixed  for  making  good  the  re- 
quisite stamp.  19  Cal.,  7.S0,  27  Cat.,  814  I'ol- 
Imced.  BA.]K:ISHUR[  KOER  o.  MADAN 
MOHAN  SINGH.    31.  C.  75- 


Sup:  Govt,  acts  (VII  of  1870)    (C»wd). 

94  S-  23— /''<'"''  insufficiently  stamp- 
ed when,  fileil  — Deficiency  made  tip  after  expi- 
ration   of   limitation. 

When  an  insufficiently  Btamped  plaint 
is  filed  within  the  period  of  limitation  pres- 
cribed for  the  suit  hut  the  deficiency  iu 
court-fee  is  made  up  after  the  expiry  of 
such  period,  the  suit  must  be  dismissed.  Tha 
deficiency  in  court-fee  cannot  be  in  ide  good 
after  the  limitation  has  expired  23  Ml.  43.i 
followed. 

Limitation  is  not  saved  on  the  ground 
that  the  doficioncy  was  dae  ow.ng  to  a 
mistake  of  the  plaintiff  wh'oh  the  niiinsnrim 
hai  failed  to  detect.  CHATAKP.M.  v  .TAG- 
RAM. -2  A-  L.  J-  55  =W-  N->  Ail ,  1905,  P- 
12=27  A  411. 

95-  S-  28— C'»'i2  Procedure  Code  (Act  XIV  nf 
ISS^),  .Section  54— Court  fee— Plaint  fie  in- 
snjjicicnlly  stamped — Deficiency  made  up  -jxftcr 
explrij  of  limitation  period— Limitation. 

The  plaintiil  instituted  a  suit  on  the  last 
day  allowed  by  limitation  for  the  filing  of 
the  suit.  The  plaint  was  insuiifioiently  stamp- 
ed. The  mistake  iu  regard  to  the  stamp 
was  not  a  mistake  of  the  Court  or  any  oiucer 
of  the  Court.  It  was  a  mistake  on  the  part 
of  the  plaintiff,  attributable  to  him,  and  it 
was  not  discovered  in  the  Court  of  first  in- 
stance, %y\A  when  it  was  discovered  the  period 
allowed  by  limitation  for  the  presentation  of 
a  valid  plaint    had   expired. 

Hiid,  that  the  suit  wag  time  barred — 
12  AIL,  57,  1^9,  23  .ill.,  423,  W.  N.  .All,  PMIJ,  p. 
133,  followed  :  24  Mad.,  331,  dissc7i!ed  from  — 
RAM  TAHAL  SINGH  y.  DUBRI  RAP     3  A- 

L-  J.  838=A  W-  N  1906  P-  21=28  A  810. 

96.  §  28— Civil  Procedure  Code  (Act  XIV  .-/ 
lSti2),  Section  54— Plaint  insufficiently  stamped 
filed  on  the  last  day  of  limilatioi — Time  ijran- 
ted  to  file  additional  court-fee — Limitation — 
Pre-emption   suit. 

When  an  insufficiently  stamped  plaint 
is  filed  within  the  period  of  limitation  pre- 
scribed for  the  suit  but  the  deficiency  ia 
court-fee  is  made  up  after  the  expiry  of 
such  period  the  suit  must  be  dismissed.  23 
All.,  i33  followed. 

When  a  Court  fixes  a  time  under  clause 
(a)  or  clause  (6)  of  section  54  of  the  Civil 
Procedure  Code  it  must  be  a  time  within 
limitation  prescribed  for  the  suit.  15  All., 
65  followed. 

The  mistake  or  inadvertence  referred  to 
in  section  28  of  the  Court  Fees  Act  is  a 
mistake  or  inadvertence  on  the  part  of  the 
Court  or  its  officers.  12  All.,  143  followed. — 
J    GRAM  V.  CHATARPAL.— A.  W- If .  1904- 

p.  133 

97.  il2S— Civil  Procedure  Code  (Act  XIV 
of  1882),  Sections  54,  117,  562— Partition— 
hejection  of  plaint  without  framing  issues  — 
Remand. 

In  a  suit  for  partition  of  jjint  family 
property  it  was  alleged  by  the  plaintills 
that  they  and  all  the  members  of  the  family 
were  still  in  j'int  possession  of  the  entire 
family  property. 
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The  plaintiff  paid  a  Cuuft  Fees  of  «ft-  10 
andpraved  for  a  declaration  that  he  was 
e'llitled'  to  partition  as  woU  as  possession  of 
i  .iut  family    property.  , 

''  The  Court,  under  the  provisions  of 
BBotion  117  of  the  Civil  Procedure  Code, 
examined  some  of  the  parties,  and  without 
framins  auy  issues  rejected  the  plaiut  under 
section  54  of  the  Code  on  the  ground  that 
the  plaintiffs  were  not  in  j  lint  possession  of 
the  whole  property  in  dispute  and  suftioiout 
court-fee  had  not  heen  paid  on  the  plaint 
though  time    was  granted  to  them  to  do  so. 

Udd  that  the  Court  was  wrong  in  dis- 
missing the  suit  without  framing  any  issues. 
The  case  was  remanded  under  section  562 
of  the  Civil  Procedure  Code.  NAKCHBD 
SINGH  V  JHAGBUSINGH.-A-  W-  N- 1905- 
p.  170- 

98  S  28  '»'"*  Civil  Procedure  Code 
{Act  ' XIV  of  13S2),—Sccticm  582  A- Appeal 
iniiifficicntly'  stamped— Order  to  make  up  Ike 
deficiency— Payment  within  the  time  fixed  biU 
after  limitation  period. 

A  memorandum  of  appeal  was  not  pro- 
perly stamped,  but  the  Court  officials  passed 
it  as  bearing  a  sufficient  stamp.  The  Court, 
however,  refused  to  determine  the  question 
raised  in  the  appeal  about  which  the  Court 
fee  wasnot'paid,  but  fixed  a  time  for  or  the- 
pavment  of  the  deficient  stamp  and  adjourn- 
ed" the  hearing  of  the  case.  The  payment 
was  made  within  the  time  specified  by  the 
Court,  but  be  vend  the  statutory  period  of 
limitation,  within  which  the  appeal  ought 
to  have  been  filed.  On  the  adj  mrned  hear- 
in"  of  the  case,  the  Court  dechiied  to  euter- 
tafn  the  question  mentioned  above,  on  the 
ground  that  the  Court-fee  had  not  been  paid 
within    the   time    prescribed     for   filing    the 

appeal.  ^  .     i.c    T  • 

Held,  that  the  Court  was  not  justified  in 
practically  allowing  an  app  lal  ;i,gaiust  its 
own  d.cisiou.  The  Court  was  competent  to 
cure  the  defect  of  a  deficient  stamp  by  exer- 
cise of  the  power  conferred  by  section  58:4  A 
of  the  Code  of  Civil  Procedure,  and  it  was 
also  within  the  power  of  the  Court,  under 
section  28  of  the  Court-fees  Act  to  allow  an 
extra  stamp  to  be  affixed  to  make  up  the 
deficiency.  It  ought  not  to  have  decUned 
to  entertain  tlie  questiont  referred  to— ir.  -V. 
All    irOl.p.   21,   referred   to.     ANUPA   v.  MA- 

DHO  SINGH.    A-  W-  N- 1902.  P- 153- 

(98a)     S-  28— !^eo  §    7    (V)  (c)   and  2S,    23, 
A.    i'M,  No.  42  supra. 


99     S-  2^.— Civil    Procedure    Code     ISSi' 
Sec!  ion  382  A.  . 

A  plaint  was  filed  stamped  insufficiently 
through  mistake  of  law  as  to  the  court-tee 
payable.— The  suit  was  dismissed.  An  appjal 
was  filed  and  the  Court  fee  paid  on  the 
memorandum  of  appeal  was  also  insufficient. 
The  plaintiff  then  filed  a  second  appeal  and 
paid  the  propjr  Court-fee. 

^Au  order  under  section  28  of  the  Court 
Fee  "^  Ac  twas  passed  directing  the  plaintiff  to 
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makeup  the  deficiency  in  regard  to  stamp 
dutv  p'vablc  on  the  plaint  and  the  memo- 
randuin  of  appeal  disallowing  the  objection 
of  to  defendant  that  the  suit  was  liable  to 
be  lmiss.d.  VALAMHAL  AMMALt_V^- 
THTt.UNtlA   MUDALIAB.     11  M-  L-  J-  119 

=  24  M   331- 

^nn  9^  "as  and  SO— Stamp  bearing  names 
o/^^/.rf-if  j..^"^s   «^   different   date^Be- 

■^'""The^plaiut  was  written  on  an  impressed 
stamp  of  Bs.  15,  and  an  adhesive  stamp  of 
Bs  2  was  affixed  to  it.  The  stamp  of 
R^  15  w,i,s  in  the  name  of  an  attorney  for  the 
plaintitl,  and  the  adhesive  stamp  was  in  t he 
fiame  of  another  person.  The  cUttes  of  the 
two  purchases  were  different.  The  punching 
officer  seeing  the  difficulty  refused  to  punch 
the  stamps.  The  matter  was  brought  to  the 
Registrar's  notice,  who  asked  the  attorney 
for°a  letter  stating  the  circumstances  so  that 
tbev  might  be  on  record.  The  attorney,  in- 
sload  of  complying  with  that  intimation  and 
thinking  it  implied   an   indulgence,  chose  to 

refuse  it.  „ 

Held  that  the  punching  officer  was  jus- 
tified under  the  circumstances  m  refusing 
to  punch  the  stamp.  GE0K<1E  Cl^^K^ON  v. 
RADHA  KISSEN.     6  C-  W-  N-  785- 

101  S  28 — Documents  in  advertently 
received-Appeal  challenging  the  whole  decree 
—Court    fee. 

A  decree  tor  sale  on  several  mortgages 
wa«  obtained  by  the  plaintiffs  against  a 
nunrbor  of  defendants.  Some  of  the  defen- 
dants appealed.  So  far  as  their  interest  in 
the  mortgaged  property  was  concerned,  the 
appellants  valued  their  appeal  at  Rs-  H.  643, 
the  total  amount  of  the  decree  being  R»28, 
313  and  thevpsiid  a  Court  fee  in  accordance 
witii  this  vaiuatiou.  Two  of  the  grounds  of 
ppp-al  however,  challenged  the  decree  in  its 
entirety  H^'ld,  that  the  memorandum  of 
appeal  should  have  been  stamped  to  the  full 
value  of  the  decree,  also  that  the  insufBci- 
oucv  of  the  Court  fee  could  not  be  said  to  be 
due"  to  a  mistake  within  the  meaning  of  S. 
2.S  of  the  Court  Fees  Act,  1870.  DALAWAB 
HITSMN   V.  P.HAGWAT  DAS.— 4    A-    L-    J- 

130  =  A-  WN.  907P-63. 

102-  S.  28— See  §§  7  CI.  (V)  &  (VI)  C.  & 
'^8 -23    \  423 — See  .sKuru  No.  42. 

103.     S.  2S-See  J§  6,  9,  10  &  28-152  P.  L. 
'  Pv    l',)0.^  =  104  P.  R.  l'.)U5— .SVf  supra  No.  7. 

104  S.  30  and  28— See  S  28  &  30-6  0. 
W*  N.  lV,f,—S:ipra  No.  {'JO.) 

105  S.-Sl— 7^)««-w  /«s  to  *"•  paid  by  the 
cucu.wd—Ciiiiiinal  Procedure  Code,  la9-%  Seclion 
.iti— Compensation  to  be  awarded  to  the  com- 
plainant. 

The  accused  was  convicted  of  an  oftenoe 
under  section  323  I.  P.  C.  and  was  ordered  to 
pay  a  fine  of  Rs  15  and  also  to  p.vy  '  the  com- 
plainant's costs  of  the  prosecution.'  A  war- 
rant was  i.ssued  for  the  collection  of  Bs-  1-2-4 
from  the  accused.  This  sum  was  made  up  as 
follows.     Bs.  2-4  Court  and   process  fees  paid 
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bv  tlio  compUiinaut ;  Ks-  10,  two  fees  of 
Bs-  5  each,  paid  by  complaiuant  to  the 
midicvl  oSiior  for  a  certificate  aad  for  giving 
evidence  iu  the  case. 

H'-ld,  that  the  order  as  regards  Rs-  2-4 
was  valid.  Unde?  section  31  Court  Fees  Act 
it  is  the  imperative  duty  of  the  magistrate  to 
order  payment  of  Court  and  procoss  fees. 
But  tlie  order  as  to  Rs  10  was  illegal ;  for 
although  the  medical  officer's  foes  were  ex- 
penses properly  incurred  in  the  prosecution, 
they  could  only  be  awarded  to  the  complain- 
ant out  of  the  fine  levied  from  the  accused 
and  coull  not  be  levied  from  the  accused  in 
addition  to  the  fine. 

Section  54.5  of  the  Criminal  Procedure 
Code  must  be  takiU  to  exclude  those  expen- 
ses in  regard  to  which  the  court  has  no 
discretion.  QUBEN-HJIPRESS  v  YAMANA 
BAD.— 24  Wad.  305 

106-  S.  81- — B-fund  of  Complaint  and 
process  fees— Cattle  Trcsjmss  Act  1S71  S.  20. 

§  31  as  to  Refunds  of  complaint  and 
process  fees  on  conviction  applies  to  com- 
plaints of  illegal  seizure  of  cattle  under  S.  20 
Cattle  Trespass  Act  1S71.     EMPEROR  V  THA 

KIZAU,-4  L.  B  E- 1907  P.  11- 

107-  S-  81 — Complaint — Report  by  Super- 
intendent of  Vaccination — Vaccinations  Act, 
18S0,  S.  18— order  for  costs. — 

A  report  made  by  a  Superintendent  of 
Vaccination  under  section  18  of  the  Vacci- 
nation Act,  that  a  notice  issued  by  him  has 
not  been  complied  >vith,  is  not  a  complaint 
of  an  offence,  and  a  Magistrate  who  maizes 
an  order  for  compliance  with  such  notice 
cannot  direct  the  refund  of  Court-fees  under 
section  31,  Court-fees  Act,  or  the  payment  of 
costs.    KING-EJIPBROR  V   PO   K.\'N.— 4  L- 

B  K- 1907  P  12- 

108.  S.  SI  -Costs  payahlein  aiditlon  to  fine 
imposed. 

The  amount  of  the  Court  Pees  paid  on 
the  complaint  and  of  the  process  fees  incur- 
red by  the  complainant  should  he  paid  in 
addition  to  the  fine  imposed  "and  not  out  of 
the  fine  imposed  on  the  i.ccused.  QUEEIN 
EJIPRBSS  V.  NGA  TUN— 6'.  J.  L.  B.  595 
foUoiccd  CROWN  uPOHLAW.--lL.B-R. 
1930  1903 P,  209. 

109.  S-  3i—S^amp  Act  1S90,  Section  69— 
Sale  of  stamps  hij  one  who  lias  stolen  them. 

A  percon  wlio  exchauge.5  for  money  a 
stamp  whioli  he  has  stolen  is  guilty  of  the 
offence  under  section  69  of  the  Stamp  Act  or 
section  34  of  the  Court  Feos  Act  according  to 
the  kind  of  the  stamp  sold.  QUEEN  EM- 
PRESS '0.  VIRASAMI.    24  Mad.  320- 

110  S-  34  CI.  (3).-3fiiWito/-  exchanging 
a  Court-fee  Uamp. 

A  mukhlar  transferred  a  Court-fee  stamp 
purchased  on  behalf  of  one  client  to  another 
on  the  promise  that  the  latter  v/ill  transfer 
another  stamp  o.  equal  value.  Ko  was  oou- 
victed  of  an  offence  under  section  34  oi  the 
Court  Fees  Act. 
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Held,  that  the  conviction  was  illegal  as 
the  transaction  was  not  a  sale.  EMPEBOK 
V.  KEDAR  NATH   SAHA.    7  0-  W-  N-  704  = 

30  C-  921- 


HI.     Sch.  I,  Act.  \— Civil  Procedure  Code, 

(Act  XIV  of  18S2)  Section  526—Arbitraliotir— 
Award.  Decree  made  in  accordance  with — 
Appeal  —Court-fee. 

An  appeal  was  filed  in  the  High  Court 
against  a  jidgment  and  decree  directing  that 
an  award  made  on  a  reference  to  arbitratioa 
by  the  parties  themselves  should  be  filed 
under  the  provisions  of  section  526,  Civil 
Procedure  Code.  The  amount  of  Court-fee 
paid  on  the  memorandum  of  appeal  was  Rs  2 
The  decree  was  in  terms  to  the  effect,  that 
the  plaintiff  was  in  recover  the  sum  of 
Rs.  3,248  and  odd,  as  awarded  by  the  arbitra- 
tors. A  preliminary  objiotion  was  taken  to 
the  hearing  of  the  appeal  on  the  ground  that 
the  appellant  had  not  paid  the  proper  court- 
fee  and  that  the  memo  of  appeal  ought  to 
bear  an  ad  valorem  fee  in  accordance  with 
Schedule  I  of  the  Court  Pees  Act. 

Held,  (Gosh  and  Geidt  J.  /.)— That  an 
order  directing  that  such  an  award  be  filed 
is  an  order  having  the  force  of  a  decree  and 
is  in  effect  a  decree.  The  memorandum  of 
appeal  ought  to  bear  a  court-fee  in  accord- 
ance -with  Art.  I  Schedule  I  of  the  Court 
Pees  Act.  20  Cal.,  167  and  5  All.,  333  referred 
to,  23  Cal,  723  distinguished.  H  RI  MOHAN 
V.  KALI  PROSAD  CHALIHA.     33  Q.  l\. 

112.  Sch.  I,  Art  1— See  S.  17  Art.  1. 
29  C.  HO.     Supra  No.  72. 

113-    Sch.  I  Art  1 -See  27  A.   417  No.   SO 

Supra. 

114  Sch.  I,  Art  I.— Decree  payable  by 
instalment — .ippeal — Court-fees. 

The  first  Court  granted  a  decree  payable 
by  instalments  conditionally  upon  the  defen- 
dants furuishiug  security. 

Hr-ld,  that  the  proper  fee  on  a  memoran- 
dum of  appeal  by  the  defendants  against  the 
condition  imposed  was  Rs.  10,  as  the  defend- 
ants do  not  claim  to  be  relievfd  from  any 
juart  of  the  decretal  amount,  but  only  ask  to 
bo  allowed  to  .satisfy  the  debt  in  a  particular 
way.  lU  .1/.  187  awl  19  C.  272  distinguish.-d. 
RAI  SAHAB  BtHARILAL  v.  SETH  NANHE 

LAL.    14  C-  P-  L  a  1301  p.  172 

115-  Sch.  £  Art- 1 — Jluhammcdan  Lmw — 
Mother's  power  to  m'irtgage  property  of  'minor 
children — Minor — Order  to  make  ixstilution — 
Appeal  by  minora: — Court-fee. 

Where  a  Muhammedan  mother  mortga- 
ged the  prop;rty  of  her  minor  children,  undi 
did  lot  profess  to  do  so  as  their  guardian 
de  jure  ox  de  facto,  Udd,  that  the  mortg.- g: 
was  void.  The  mother  of  the  minors  n..  t 
baiug  their  natural  guardian  Recording  to 
Muhammadan  Law,  being  only  their  mother 
and  not  cne  of  their  paternal  relations,  and 
not  being  a  certificated   guardian   appointed 
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under  any  Guardian  and  Wards  Act  in  forco 
at  tire  timo  of  the  mortgayo,  the  mortgage 
eould  not,  in  any  way,  bind  the  minora  or 
their   property. 

Plaintiffs  obtained  a  decree  on  a  mort- 
gage executed  by  a  Jluhammadan  mother 
for  herself  and  on  behalf  of  hev  minor  child- 
ren, directing  her  minor  children,  who  wore 
defendants  in  the  case,  to  make  restitution 
to  the  plaintiffs  in  proportion  to  their  shares. 
On  the  appeal  of  the  minors,  held,  that 
the  appeal  was  liable  to  be  charged  ad  valorem 
Court-fee,  and  a  Court-feo  of  Rs.  10  was 
insufficient,  and  that  the  docreo  ordering 
restitution    was   contrary    to    law. 

Held,  also,  that  it  the  minors  had  boon 
suing  to  recover  possession  of  their  shares 
of  the  property,  they  could  be  ordered  on 
the  principle  that  he  who  socks  equity  must 
do  equity,  to  refund  the  consideration-money 
of  the  mortgage  to  the  extent  to  which  thoy 
had  benefitted  by  it.  MOYN.\  BIBI  v.  B.^N- 
KU  BEHABI  BISWAS.  6-  C-  W-  N-  667 
=29  C  473. 

116-    S-   7.  Schedule    I,   Article  1— 

Appeal  from  decree  exonerating  property  from 
liability  to  debt — Mortgage  suit — Value  of  the 
subject-matler  in  dispute  in  appeal— Debt 
exceeding   vahie  of  property   exonerated. 

§.  7  of  the  Court  Pees  Act  has  no  ap- 
plication to  an  appeal  where  the  dispute  is 
as  to  the  liability  of  certain  lands  to  be  pro- 
ceeded against  in  respect  of  the  mortgage 
debt,  i.e.,  whore  the  relief  sought  in  appeal 
is  the  right  to  proceed  upoii  certain  of  the 
mortgaged  properties  exonerated  by  the  dec- 
ree   of    the    Lower    Court. 

The  value  of  the  subject-matter  in  dispute 
in  an  appeal  against  a  decree  exonerating 
certain  lands  from  their  liability  to  the  debt 
is  the  value  of  the  property,  where  the  debt 
exceeds  the  value  of  thi  property  exonerated; 
and  court  fees  need  be  paid  only  on  snch 
value.  4  Mad.  33G:  10  Mad.  IS7;  approved, 
16  Mad.  3!(>:  distinguished.  KKSAVARAPU 
RA^tAKRISHNA    REDDI  v.  KOTTA    KOTA 

BEDDI.    16.  M  L.  J.  458-- 1  M  li-  T-  811- 
(F-  B).=30  M  se- 
ll?.   Sell.    1,  Art.   1.— Civil    Procedure 
Code,  S.  523 — Appeal  from  a  decree  in  accor- 
dance with   an    award. 

Held,  that  the  proper  Court  foe  payable 
upon  a  memorandum  of  appeal  from  a  dec- 
ree passed  in  accor.iauca  with  an  award  based 
on  an  ori'er  of  reference  under  S.  523  of  the 
Code  of  Civil  Procedure  is  an  ad  rnlirevi  fee 
and  not  a  fixed  fee  of  Rs.  10.— REFKRENCE 
UNDER   S.    5    OF    ACT   No.    VII    OP    1870. 

1907  A.  W-  N- 177- 

118-     Sch.  I  Art.  1— Consolidation  of  the 
values  of  appeals,  2y  C.  140  See  No.  85  Supra. 

Sch.  I    Art.  1 — Meviorandum  of  appeal — 
Court  fee. 

G,  A  and  K  were  co-defendants  in  a  suit. 
K  valued  his  appeal  at  a  certain  amount  and 
paid  full  court  fee  thereon,  G  and  A   filed  a 
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sopvratj  appeal  valuing  it  at  the  same 
amount,  but  paid  Bs.  2/- court  fee  on  their 
appjal. 

Held,  that  their  appeal  was  not  suffici- 
ently stamped.  GHAZANFAR  ALI  KHAN 
V.  RAM  DIAL.     3  0.  C-  164- 

119-  Sch.  I.  Art  \— Mortgage—Payment  of 
mortgage — Debt  by  a  third  parly  —Extinction  of 
Mortgage  —Charge  —Subrogation —  Presumption 
Intention  of  parlies — Protection  of  interests. 

The  gen.3ral  rule  of  equity  is  that  a  man 
having  a  right  to  act  in  either  of  two  ways 
shall  lie  assumed  to  have  acted  according  to 
his  interest. 

The  question  whether  a  mortgage  is  ex- 
tinguished when  the  mortgage-debt  is  paid 
off  by  a  stranger,  or  whether  it  is  kept  alive 
in  favour  of  the  person  making  the  payment, 
is  a  question  of  intention  of  parties. 

In  the  absence  of  any  express  declaration 
of  tlie  intention  of  the  parties,  the  general 
rule  is  to  be  applied  and  it  shall  be  presumed 
that  the  mortgage  is  kept  alive  in  favor  of 
the  person  paying  off  the  debt. 

This  presumption  becomes  even  .stronger 
when  at  the  time  of  making  some  of  the  pay- 
ments the  mortgagor  is  already  indebted  to 
the  lender,  and  by  the  application  of  the 
doctrine  of  subrogation  the  lender  is  entitled 
to  the  benefit  of  the  first  mortgage,  when  it 
is  his  debt  that  is  paid  off  .JAGATHAR 
NARAIN  PRASAD  v.  A.  M.  BROWN,  GOPI 
LAL  V.   A.  >r.   BROWN.     4  CaL  L.    J.,  121 

10  WN,  1010  =  33  0  1133 

120'  Sch.  Art.  I.— Civil  procedure  Code 
(Act  XIV  of  1S<2),  Section  3 iij  —Execution  of 
decr.'e — 0')t ruction  by  tlUrd  par'y — Decree — 
.■l2>peal    Court-fee   on  appeal — Court  Fees  Act. 

When  a  claim  is  registered  as  a  suit  under 
Section  3.iO  of  the  Civil  Procedure  Code, 
and  a  decree  for  possession  is  passed  in  fa- 
vour of  the  decree-holder,  and  appeal  is  pre- 
ferred against  tiie  decree,  the  memorandum 
of  appeal  is  charged  with  ad-va'orem  Court- 
foe  ou  the  value  of  the  property.  BAL.\- 
SUNDRV  MUDELLY  v.  BAJALINGAM 
CHETTIAR.     29-  M-  172- 

121.  Sch.  1  Art  1  &  Sch.  H  Art-  11— 

Land  Acquisition  Act  (I  of  IriiiJ:),  Scc'ions  8 
and  3U — Compensation  for  land  acgiured  by 
Government — .ipplicalion  for  apporii :»iment 
dismissed  and  parties  referre.l  to  Civil 
Court — Appeal — Court -fee— Decree — Civil  Pro- 
cedure Code  (.id    XIV  of  l^Hi),  Section  2— 

When  in  a  reference  under  section  18 
of  the  Land  Acquisition  Act  the  District 
Judge  diiimisscd  the  application  made  to 
him  for  apportionment  of  compensation  al- 
lowed for  land  acquired  by  Government  and 
referred  the  parties  to    Civil    Court — 

Held,  that  the  order  was  made  without 
jurisdiction.  The  case  was  remanded  to  the 
District  Judge  to  apportion  the  amount  of 
compensation  as    ho   thought  fit. 

Held  also,  that  the  order  of  the  District 
Judge  was  not  a  decree,  and  an  appeal  against 
the     order    was    chargeable   with    C-Urt-iea 
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uudor  iirtii-le  11  of  tlu;  second  Schedule  oJ 
the  Court  Fees  Act.  HABRISH  CHANDRA 
CHXTTERJI    ('.    BHOBA    TARINI    DEBI.— 

8.  C.  W.  N.  321. 
122.    Sch.  I,  Arts.  4  and  5~AppUcation 

for   reciew  of  jiulijancnt. 

Application  for  review  of  judgemeni; 
was  filed  after  more  thau  90  days  on  half 
the  Stamp. 

Held  it  was  insufficiently  stamped  under 
art  5  and  that  a  full  fee  was  required  under 
Art  4  JACOT  PAL  SINGH  r.  .TAGESH- 
WAR  BAKHSH  SINGH.     2-  0-  G-  302- 

123-  Sch.  I  CI.  \.\.  — Valuation  of  chose  in 
action. 

Where  there  was  no  material  upon  which 
the  Court  could  assess  the  value  of  a  chose 
in  action,  the  Court  accepted  the  valuation 
of  the  executor  and  directed  him  to  file  in 
Court  on  the  termination  of  the  suits  filed 
by  the  deceased  testator  a  statement  showing 
the  result  of  these  suits  and  to  furnish  the 
Government  Pleader  with  a  copy  of  the 
statement.  SALDANHA  v.  THE  SECRE- 
TARY OF  STATE  FOR  INDIA.  24  Mad., 
841- 

124.  Sch.  II  Art.  I.— 25  n.  515  Supra 
No.  86. 

125-  Sch-  I  Art.  13— Civil  Procedure 
Code  (Act  XIV  of  1882)  Section  336— Surety— 
Execution  of  decree  against  —  Appeal  — Revinion. 

No  appeal  lies  against  an  order  rejecting 
an  application  by  a  decree-holder  for  execu- 
tion of  his  decree  against  one  who  became 
surety  for  the  j  id^meut-debtor,  under  sec- 
tion 336  of  the  Civil  Procedure  Code. 

An  application  for  revision  against  such 
order  is  chargeable  witlj  a  court-fee  of  Rs.  2 
under  Article  13,  Schedule  I  of  the  Court 
Foes    Act.     LILLO    MAL    v.    HAR.JI    MAL. 

72  P-  R  1902. 

126-  Sch.  II  Art-  \.— Partition— Appli- 
cati  m  for  appeal — Court  fees. 

Where  a  woman  co-sharer  p  ilied  for  a  per- 
fect-partition of  her  share  a;  d  i  cosharer  ob- 
j  !cted  to  it  alleging  that  she  was  not  an  owner 
but  only  in  possession  by  way  of  maiuteuauoe, 
and  her  objection  being  disallowed,  she  ap- 
pealed to  the  Judicial  Commissioner  on  Rs.  2 
Court-fees  only. 

Held,  that  the  proceedings,  as  the  enquiry 
of  the  ol  ji;tions,  could  not  be  regarded  to  be 
a  suit,  a  id  the  appeal  only  as  an  application 
was  suffioientlv  stampad  under  Schedule  II 
Art.  1  Court  Fees  Act.     CHEDI  v.  JAIKOBA. 

4:0  C  289- 

127-  Sch.  II  Art.  \— Partition— Court- 
fee  on  appeal. 

Certain  co-sharers  applied  for  partition 
under  section  107,  N.-W.  P.  and  Oudh  Act 
III  of  11)91,  some  of  co-shwers  o''  j  jcted  to 
the  partition.  Their  o'  j  action  boing  dis- 
allowed without  any  enquiry  they  appealed  to 
the  Judicial  Commissioner  on  Rs.  2  Court- 
fees  only. 


Sup:  Govt,  acts  (VII  of  1870)  Contd.) 

Held,  following  4,  O.  C.  289  that  the  \\ 
memorandum  of  appeal  was  surticienlly  I 
stamped.  THAKAR  B  LDEO  BUKHSH  v.  ' 
THAKAR  BALBHADAR  SINGH.     6-    0.    C- 

372- 

128  Sch,  II,  Art- 11  {tiY—Mcsne-pronts— 
Appcal—C.  P.  a.  Sec.  2ii  (c). 

B.  obtained  a  decree  for  possession  and 
mesne  profits  from  the  date  of  the  suit  till 
the  delivery  of  possession.  He  applied  for 
execution  for  botli  the  mesne  profits  which 
amounted  to  Rs.  9,870.  R.  appealed  against 
this  order  on  Rs.  2  court-fee  only. 

Held,  the  Court-fee  was  sufficient.  Under 
notification  of  the  Government  of  ludia 
No.  4344,  dated  tith  October  1893,  the  fee 
payable  on  a  memorandum  of  appeal  against 
an  order  under  CI.  (c),  Sec.  244,  C.  P.  C.  was 
chargeable  under  Art.  11  (b)  Sch.  II  Court 
Pees  Act.  RANI  ITRAJ  KUAR  v.  BACHA 
MADHO  KUAR.     60-  C-  86- 

129.  Sch.  II  Art.  U-See  8  C.  W.  N.  321, 
(p.  42). 

130     Sch.   II  Art.  15  and  17,  28   C- 

567.— See  Sec.  7  (IV)  (c).  No.  21  Supra. 

131.     Sch.   II   Art.   17   (1).—31  B.  73  See 

No.  22  Supra. 

132-  Sch.  II  Art.  17  {S).-30  C.  78S  See 

No.  23  Supra. 

133-  Sch.  II  Art.  17    (3).-^  L.  B.  n. 

1904  p.  2(j(j  See  Ao.  2G  Supra. 

134.  Sch.  II  Art.  17  (i)— Appeal  re- 
garding  future  Interest. — 27  A.  559  See  No.  70 
Supra. 

135.  Sch.    II.  Art.    17  (vi).— CourN/ce— 

Suit  to  recover  puise^sioH  of  a  share  in  immov- 
able propeity  after  partition. 

The  plaintiff  filed  a  suit  to  establish  his 
title  to  a  one-third  share  in  certain  property, 
and  to  recover  possession  of  the  same  and  a 
claim  for  partition  was  added  to  make  the 
relief  sought  effectual. 

Held,  that  an  ad  valorem  fee  was  payable 
on  the  plaint  and  not  a  fee  of  Rs.  10  as  pro- 
vided Ijy  Art.  17,  cl.  {vi)  of  the  second  Sche- 
dule to  the  Court  Fees  Act.— 18  Bom.,  209 
fodored  8  Cal,  757.  referred  to.  WALI  ULLAH 
V.  DCRGA  PRASAD.     W.     V  ,    AU ,    1906. 

p  88    3  A  L  J  181=28  A  340. 

136.  Sch.  II  Art.  17  (6)-^^  ^i^.  L-  J-  SS 

See  No.  24  Supra. 

137-    Sch.  II  Art.  17  (6).-^?  ^I-  L.  J. 

573  Sf'-  No.  2j  Supra. 

138.  Sch.    II    Art.  17  (6)-i  L.  B.  ft. 

19VU  to  19V2  p.  3U3,  See  No.  39  Supra. 

139.  Sch  II  Art.  17  (G)— Tenant's  eject- 
mcni—U.  B.  R.  1903,  p.  1  See  No.  40  Supra. 
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140.  Sch.IIArtl?  a).— Suit  Ic  contest 
an  Older  under  ISeclion  2ii:l  of  the  Civil  Proce- 
dure Code. 

Held,  that  tbo  Courfc-feo  ou  the  plaint  in 
a  suit  to  contest  an  order  passed  under  section 

282  of  the  Codo  of  Civil  Procedure  is  rupees 
ten  as  prescribed  by  Article  17  (1)  Schedule  II 
of  the  Court  Fees  Act — Punjab  Record  51  of 
1897,    followed.      J  LAM     DIN     v.     BHAGAT 

SINGH.    12  P- L- R.  1902. 

141.  Sch.  II  Art.  17  (6)-Ss.  .v.io,  52i 
and  52.5,  C.  P.  C.—Ai>plication  to  file  a  pri- 
vate award — Bcjeclion  of  such  ap plication^ 
Memorandum  of  appeal — Defective  private 
award — Award  effecting  partition  of  immove- 
able property  used  for  purposes  of  S.  533  of 
C.  P.  C.  -  Registration  Act,  S.  17  (b). 

Art.  17  Gl.  6  of  the  second  schedule  of  the 
Court  Foes  Act  applies  to  a  memorandum  of 
appeal  from  an  order  rt jjcting  an  application 
to  file  an  award  under  S.  525  of  the  Code. 
The  memorandum  of  appeal,  is  sufticiently 
stamped,  if  it  boars  a  Court  Fee  of  Rs.  10 
and  not  an  ad  valorem  fee. 

33  C.  11  and  70  P.  R.  1881,  D.  109  P.  L.  R. 
1902,  Diss.  A.  W.  N.  (1903),  214,  P. 

In  proceedings  started  by  an  application 
under  S.  525  of  tbo  Code,  the  Court  has  no 
power  to  amend  the  award  or  to  remit  it  for 
re-consideration,  but  must  ei'iher  affirm  it  in 
its  entirety  or  wholly  rcjict  it.  27  A.  526,  18 
P.  R.  1892  referred  to. 

Where  the  arbitrators  appointed  under  an 
agreement  between  the  parties  made  an  award 
which  was  defective,  and  in  which  the  arbi- 
trators exceeded  the  power  given  to  them 
under  the  agreement,  held  that  the  Court  had 
no  power  to  file  the  award. 

Semble. — .An  award  of  arbitrators  private- 
ly appointed  does  not  require  registration, 
even  if  it  effects  a  partition  of  j  jiut  immove- 
able property  and  is  signed  by  ihe  parties  to 
signity  the  acceptance  of  the  award,  in  case 
the  award  is  merely  sought  to  be  filed  and  to 
be  made  a  rule  of  Court  under  S.  525  of  the 
Code.     BHAGAT  RAM  v.   PARAS  RAM.     84 

p.  R.  1907 
142-    Sch.  II,  Art  17  (6).—U.  B.  R.  1903 

p.  1  See  Sec.  /  (T)  (c)  No.  iO  Supra. 

143.  Sch.  IT  Art  17  (6).-i=?  C  P.  L.  R. 

172  See  Seh.  1  Art.  1  No.  114  Supra. 

144.  Sch.  II  Art.  n.— Civil  Procdure 
Code  (Act  XIV  of  18S2).  Section  383  Court-fee 
— Declaratory  suit  — injunction — Consequential 
relief. 

A  suit  of  the  nature  referred  to  in  section 

283  of  the  Civil  Procedure  Code  to  establish 
plaintiff's  right  to  property  attached,  and  for 
a  perpetual  inj  motion  to  restrain  its  sale  in 
execution  of  a  decree,  is  one  in  which  conse- 
quential relief  is  prayed  for,  and,  therefore, 
subject  to  an  ad  valorem  Court-fee  duty.  13 
Crti.,  162  ;  15  Cat.,  lOi;  15  B.  L.  P.,  Ap.  1 ;  s.  c, 
22  W.  R.,  422,  followed.  FULKUMABI  v. 
GHANSHYAM  MISRA.     31   C   511- 


Sup:  Govt,  acts  (VII  of  1870)    (Oon.(d). 

144  («).    Sch.  II  Art.  17  (6)  and  c.  f.  c- 

§.  •I'iJ—D-diiraUini  tille  wilhonl  ccnsfiucn- 
tial  relief — Suits  Valuation  Act,  Section  tl. 

The  valuation  of  a  suit  under  .section  li-i.^ 
C.  P.  C,  for  the  declaration  of  a  riglil,  to 
attach  certain  property,  the  attachineut  on 
which  had  been  remove  I,  i.i  for  purpos.js  of 
j  irislictiou;  the  value  of  the  decree  wb;oii  it 
IS  desired  to  execute,  if  that  bo  less  thiii  the 
value  of  the  property,  or  the  value  of  the 
property  if  that  be  le  ;s  than  tlia  anijiut 
of  the  decree  (I.  L.  R.  15  C.  lOt  follow- 
el)  Article  17  of  Schedule  I[  Court  I'Ve-s 
Act  applies  to  a  suit  brought  under  so'jUoii 
283,  C.  P.  C,  and  the  stamp  required  for  the 
plaint  is  Rs.  10  only  (9  P.  20,  10  B.  010  fol- 
lowed) 2  A.  63,  11  A  335  cited,  13  C.  162  dis- 
sented from.  It  is  not  necessary  for  a  pi  Lin- 
tiff  bringing  a  suit  under  section  233  C.  P.  C. 
to  ask  for  any  further  relief  than  a  declira- 
tion  of  his  right  to  attach  the  propjrtv  in 
dispute.  Ou  such  declaration  being  m  ido 
the  order  removing  attacliraent  would  fall 
and  the  attachment  should  bo  restored  (10  B 
010    followed).       SEVA    RAMAN    CIIKTI     r 

MAUNG  PO  YEN.    1  L-  B-  R-   19001902 

p  1 

145  Sch    II  Art  17  (61    IG.  C  P.  L.  R. 

1903  P.  130  See  §.  7  (IV)   6.  No.  11  Supra. 

146  Sch.  II  Art  17— 2S  C.  334  at  33a. 

See  §.    13.    No    6.    supra. 

147  Sch.   II,  Art   17— Specific  Relief  .id 
(lof  1S77J  §.  39.    Dic'aratorii  suit. 

Held,  that  plaint;  in  suits  (which  aie  in 
their  nature  simple  declaratorv)  under  §.  39 
of  the  Specific  Relief  Act  are  chargeable  with 
Court  Foes  under  Sch:  II  Art  17  (iii)  of  the 
Court  Fees  Act  and  not  adra'ore:n  under 
§.  7  (IV)  of  the  same  Act.  DURGA  BU.X  u. 
JIIRZA  MOHAM.MAD  ALI  BEG.  1.  Q.  Q. 
123. 

148  Sch  II,  Art  17  CI.  (3)— 5.  C.  W.  N. 

Ij7.  See  §.  :j  H'l  I    No.   1   supia. 

119.    Schedule  II,  Art  17  {yi)~Court- 

fee — Suit  to  rcctjver  jJOsse.-ision  of  a  sitare  in 
immovable  property  after  partition. 

The  plaintiff  filed  a  suit  to  establish  his 
title  to  a  one-third  share  in  certain  propoccy 
and  to  recover  possession  of  the  same  and 
a  claim  for  partition  was  added  to  mike  the 
relief  sought    effectual. 

Held,  that  an  ad  valorem  fee  Wiis  pay- 
able ou  the  plaint  and  not  a  fee  of  Rs.  10 
as  provided  by  Art.  17,  ol.  (vi)  of  the  second 
Schedule  to  the  Court  Fees  Act.— i.S  Pom, 
309  followed.  8  Col,  7.57,  referred  to.  WALI 
ULLAH  r.    DURGA   PRASAD.     W-    N ,    A. 

1906,  p   38  =3  A  L.  J  181- =23.  A  340 
150    Sch:  11  Art  17  (e)-A.  W.  N.  I9u-i, 

P.    310.  See  t  17    No   81    supra. 

27  Act  XXI  of  1870  (Hindu  Wills  Act). 

1.     Will — Probate — Letters  of  administration 
— Institution  of  suit. 

The  jilaintifts  sued  for  possession  of  cer- 
tain property  on  the  basis  of  a  will  executed 
in  thoir  favour  by  one  B.,  a  Hindu. 
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Held,  that  it  was    not    neeossary   for    tho 

plaintiffs  to   take   out   probata    or   letters  of 

administration  before  institution  of  their  suit. 

JIATA  DIN  V.  G.\YA   DIN.     2  0-  G  33- 

2-     S  3 — WiU — RevociiUon—  Posthumous  so>i. 

A  Hindu  will  is  not  revoked  by  tho  sub- 
sequent birth  of  a  posohumoas  son  to  the 
testator.  S.  .57  of  the  Succession  Act  which 
is  general  and  exhaustive  and  S.  3  of  the 
Hiudu  Wills  .^ct,  read  together,  mean  that 
Hindu  wills  should  not  be  rsviikod  except  in 
the  manner  mentioned  in  S.  57  of  the  Succes- 
sion Act  su' i 'ct  to  the  proviso  contained  in 
S.    3    of    the    Hindu    V?il)s  Act. 

Per  Chief  Justice  : — Under  the  Succession 
Act,  tho  law  as  to  the  revocation  of  wills  is  tho 
same  as  tho  law  of  England  under  tho  Knglish 
Wills  Act.  SUBBA  Rl'lDDI  v.  DORAISAMI 
BaTHEN;  SUBBA  BKDDI  v.   PAPAMMAL. 

17  M-  L  J  269=80  H-  369;  F  B- 

28  Act  XXIII  of  1870  (Indian  Coin- 
age act ) 

i.  Tender  of  arrears  of  rent  due — Valid 
Tender — Tender  by  cheque — Waioer — Gurrenl 
Cain — Interest,  if  chargeable  after  tender  and 
before  deposition  Court — Denqal  Tenancy  Act 
{Vlllof  18(i5),Ss.  56,  61— Effect  of  Deposit- 
Indian  Paper  Currency  Act  {XX  of  ISH'J) — 
Indian  Coinage  and  Paper  Currency  Act  (XXII 
of  l(i99}. 

A  tender  to  be  valid  must  be  made  in  the 
current  coin  of  the  realm  5  Co.  Rep.  114a, 
2  Cr.  and  Jer.  15  =  37  R.  R.  623  and  12 
Wallace  (U.S.)  457  iJ. 

A  legal  tender,  under  the  Indian  Coinage 
Act  (XXIII  of  1870),  tho  Indian  Paper  Cur- 
rency Act  (XX  of  1882)  and  the  Indian 
Coinage  and  Paper  Currency  Act  (XXII  of 
1899),  includes  coins  and  currency  notes,  and 
not  a  tender  by  a  cheque,  which  is  not  a  legal 
tender. 

When  a  tender  is  made,  in  a  currancy 
different  from  that  required  by  tho  law,  for 
Instance  by  a  cheque  on  a  banker,  the  obi  'O- 
tion  to  tho  form  of  the  tender  may  bo  ex- 
pressly or  impliedly  waived  by  the  creditor, 
and  he  will  be  deemed  to  have  waived  the 
objection,  if  he  njiots  the  tender  not  on  tha 
ground  of  its  quality  but  on  the  ground  of 
its  insufficiency  in  amount,  or  on  some  other 
ground.  2  Gr.  and  Jer.  15;  37  R.  R.  623  =  8 
Dowl.  442;59  R.  R.  833  =  5  Yerger  199;  28 
Am.  Dec.  2(i3-l  H.  and  C.  704  =  7  Wallace 
(U.  S.)  447,  and  4  C.  572,  R. 

A  tender  is  not  vitiated,  because  a  receipt 
is  asked  8  Dowl.  412  ;  59  R.  R.  8.33=8  JI.  and 
W.   29S.      JACtAT    TARINI  DASI  v.    NABA- 

GOPAL  CHAKI.    5  C-  L-  J  270=34  C-  305- 
30    Act  XXIII  of  1371  (Pensions  act). 

1— Pensions  Act  {XXflt),  I  3  and  11— Civil 
Procedure  Cole  (Act  XIV  of'lStm),  Section  266 
(g) — AUachnien' — Political  pension— Land  gift- 
ed  by  Government. 

The  word  "pension"  in  section  11  of  the 
Pensions  Act,  1871,  and  clause  (g)  of  section 
266  of  the  Civil  Procedure  Code,  implies 
periodical  payments  of  money  by  Govern- 
meut  to  the  pousiouor  iu  tho  manner  prescrib- 


Sup:  Govt,  acts  (XXIII  of  1871)  (ContdJ. 

ed  by  section  8  of  the  Pensions  Act.  It 
does  not  include  land  given  by  Government 
by  way  of  gift.  4  Bom.,  432;  W.  N.  All., 
1902  p.  161:  L.  B.,  17  I.  A.,  181,  referred 
to.    LACHMI  NARAIN  ii.  M  AKUND  SINGH. 

A.  W  N  1904  P  144=1  M-  L-  J.  338 
=26    A-  617- 

2-     S-  3,  11  12  —Grant  of  land  revenue. 

Where  on  tho  abolition  of  a  hereditary 
office  a  grant  of  land  revenue  was  made  by 
way  of    compensation: 

Held,  that  such  grant  fell  under  §  3  and 
not  within  Ss.  11  and  12  of  the  Act.  S.  12 
applies  to  assignments  made  on  account  of 
any  such  pension,  pay  or  allowance  as  is 
mentioned  in  S.  11  and  pensions  referred 
to  in  S.  11  are  granted  by  Government  on 
political  considerations  or  on  account  o£ 
past  services  or  present  infirmities  or  as  a 
compassionate  allowance,  as  distinguished 
from  payment  by  Government  in  respect  for 
any  right,  privilege,  perquisite  or  office.  SUB- 
RAYA    MUDALI   v.  VELAYUDA   CHETTY. 

2    M   L   J    33=80  M.  153 

3.  S-  4 — Grants  for  charitable  purposes  — 
Suit  to  set  aside  order  imposing  full  assess- 
ment— Jurisdiction. 

S.  4  of  the  Pensions  Act  applies  only  to 
personal  grants;  and  not  to  endowments  for 
religious  or  pious  purposes.  Consequently,  g, 
suit  for  setting  asidj  a  Government  Order 
imposing  full  assessment  on  lands  granted 
to  plaintiff's  ancestcrs  for  the  charitable  pur- 
pose cf  feeding  Brahmins  is  cognizable  bv 
Civil  Giuvts.  VEXKATESWARV  AIYAR  i-. 
THE    SECRETARY    i,>F    STATE.     3.    M-    L- 

T-  104  =  17  M    L.  J.  549. 

4.  S-    4 — Suit  f  r  2^ossession. 

Sectio\i  4  of  the  Pensions  .Act  is  enti'elv 
silent  as  to  suits  to  recover  possession  of 
land  the  revenue  of  which  h:i.s  been  remit- 
ted. It  enacts  merely  that  "no  Civil  Court 
shall  entertain  any  suit  reljiting  to  any  pen- 
sion or  grant  of  money  or  land  revenue." 
These  words  could  not,  without  a  manifest 
strain  of  words,  cover  a  suit  to  recover  tha 
possession  of  land  or  to  obtain  a  declaration 
of  right  to  hold  land.  Tha  phrase  "relating 
to"  as  occuring  in  an  enactment  resti-ic'.ive 
of  the  right  to  sue,  must  be  construed  strictly, 
i.  e.,    in  favour   of   the    light   to    proceed. 

The  right  to  b'^ld  laud  is  a  right  dis- 
tinct from  the  right  to  money  or  revenue, 
and  a  suit  relating  to  the  former  is  distinct 
from  a  suit    relating   to  the    latter. 

The  right  of  an  rl  euee  of  the  revenue 
to  possession  of  tho  land  may  s;irv>o  ihe 
resumption  of  the  grant  of  exemptijns  from 
liability    to  land    revenue. 

Tho  right  which  an  alienee  of  tho  re- 
venue only  raav  enjoy  as  to  the  possession 
of  tho  land  comprised  iu  his  grant  was  recog- 
nized not  only  by  Government  in  the  Gov- 
ernment Resolution  of  Lith  May  1SJ4  but 
by  th3  Court  of  Directors  too  iu  a  Despatch 
of  27  th    March    1844. 


r 
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The  aullioiilios  make  no  distinction  ba- 
twoon  holdings  which  an  inamdar  has  acquir- 
ed by  purchase  Iroma  kadim  occupant  or  by 
lapse  of  prior  occupancies,  and  the  right? 
which  lie  may  have  obtained  directly  from 
the  grant  itself  to  hold  at  his  disposal  lands 
comprised  therein  which  at  date  thereof  no 
other  person  had  a  right  to  occupy.  If  the 
grant  places  laud  at  the  disposal  of  the  alienee 
of  the  revenue,  where  there  are  no  pro-ex- 
isting claims  to  hold  it,  the  alienee,  though 
not  an  owner  of  the  soil,  is  entitled  to  dispose 
of  it  as  be  chooses.  He  is  not  bound  to 
give  it  out  to  tenants  but  may  retain  it  in 
his  own  possession;  and  becomes  the  holder 
thereof  within  the  meaning  of  the  Bombay 
Land  Revenue  Code,  1879,  and  his  rlglils 
are  as  indefeasible  so  far  as  the  right  to 
possession  is  concerned  as  the  rights  of  an 
occupant   of    unalienated   land. 

The  right  to  hold  land,  even  though  it 
be  not  as  proprietor  of  the  soil,  is  incontost- 
ably  one  of  which  the  Civil  Courts  can  take 
coguizanoe,  if  no't  barred  by  statutory  pro- 
vision. 

The  fact  that  the  holding  is  claimed  to 
be  exempt  from  payment  of  land  revenue 
does  not  change  the  suit  into  one  relatiUij 
to  the  grant  of  money  or  land  revenue 
BALWANT  RAM  CH\NDER  NATK  v.  THE 
SECRETARY    OF   STATE   FOR    INDIA    IN 

COUNCIL.    7.  B.L.R- 497  =  29  3480. 

6.  S-  4. — Agreement  rclinqnishin.j  claims  to 
pension  and  family  property  in  consideration 
of  maintenance — Suit  for  recovery  of  mainten- 
ance not  barred. 

Wliere  by^an  agreement  the  plaintiff,  a 
Hindu  woman,  gave  up  to  the  defendant 
various  claims  which  she  had  in  regard  to 
the  family  property  and  also  her  claim  to 
portion  of  the  pension  granted  to  her  by 
Government  and  in  consideration  therefor 
the  l.itter,  as  the  person  hablo  to  maintain 
the  pi  lintiff,  agreed  to  pay  her  Rs.  100  per 
men.-em  until  her  death. 

Ildd,  thit  a  suit  by  her  for  the  recovery 
01  such  maintenance  is  one  not  "relating  to 
any  pension  "  and  is  not  barred  by  S.  4  of  the 
Tensions  Act.  RAHACHAN i')R.\  ROW  r. 
LiK-.HMI  NAUASAMM\   ROW.      2   M.   I.. 

J.  138=17  M.  Ij.  J.:i39;  sa  m.  267. 

6.  Pensions  Act  (XXtll  of  1S71),  Section  i 
— Huit — Execution  proceedings — Dekkhan  Agri- 
culiurists  R^lirf  Act  {XVII  of  1S79),  Sction  4i- 
PaitUiun — J, linl family  prjp:rty — Conciliation 
a-jre.,'mc.nt — (Jt-ns.  ii'  decree — Execution  of  Decree 
executing  Court  cannot  question  Jurisdiction  of 
Court  passi7ig  decree. 

The  word  "  suit "  in  section  4  of  the  Pen- 
sions .\ot  does  not  include  execution  pro- 
ceedings. 

A  conciliation  aj.rjement  was  filed  undjr 
section  41  ol  the  Djkkhan  Agriculturists' 
Relief  Act.  It  effected  partition  of  family 
property  between  two  brothers,  N.  and  A., 
who  were  joint.  One  of  the  itema  to  be 
partitioned   was  the   income  of   a  Saranjain 
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village.  Out  of  that  A.  was  to  pay  every  year 
Rs.  456-0-6  to  iV.  They  both  died.  The  pay- 
ment was  duly  made  during  their  lives  and 
even  afterwards  by  T.,  son  of  A.,  to  N.  The 
payment  was  stopped  and  thereupon  B.,  sou 
of  'N.,  fiWd  a  darkliast  to  enforce  payment.  It 
was  contended  th-at  A.'s  interest  having 
terminated  with  his  death,  the  Saranjim 
must  be  considered  as  a  fresh  grant  to  his 
sou,  and  that  the  latter  was  not  bound  by  the 
djcree  and  liable  to-  continue  the  yearly 
pijment. 

Held,  overruling  the  contention,  that  A. 
was  a  trustee  in  respect  oftheKs.  455-0-0  for 
N.,  the  obligation  to  pay  which  was  attached  to 
tho  succeeding  holders  of  Saranjam,  and  that 
therefore,  N.,  and  his  descendants,  had  the 
right  to  call  upju  A.  and  his  descendants 
to  acOjunt  for  their  management  of  the 
caraiijim  and  pay  to  them  the  sum  oi 
Rs.  4-..O-0-6  p-^r  annum. 

Where  a  decree  is  passed  by  censen',  it 
can  only  be  set  aside  upon  the  same  grounds 
as  an  agreement  can  be  set  aside,  e.g.,  fraud 
or  mistake  or  misrepraseutation. 

Per  Batty,  J.  -i  Court  executing  a  decree 
cannot  question  the  j  irisdictiou  of  the  Court 
which  passed  it.  THIMBAKRAO  ANAND- 
RAO    V.     BALWANTRAO     NAR.\Y.ANRAO. 

7  B  L.  E,  659. 

7.  g,  i.— Collector's  certificate— Agreement 
to  receive  miintenance  out  of  ca'^h  allowance — 
Suit  relating  to  a  pension  or  grant  of  money. 

The  plaiutirf  under  a  inalual  agreement 
being  entitled  to  an  annual  payment  of 
Ri.  52  for  her  miintenau-io  ai.vt  of  a  e-ash 
allowance  which,  was  received  by  defend  ints 
from  Government,  brought  this  suit  to  en- 
force h-jr  right  under  the  agreement,  but  did 
not  produce  the  certificate  from  the  Collector 
required  by  S.  4  of  the  Persions  .\.ct,  18/1. 

yiiJ,  thu  the  certificate  was  necess-iry 
for  the  miintenance  of  the  suit.  The  words 
of  the  secLion  are  wide- enough  to  include  any 
suit  or  to  enforce  such  a  claim  provided  it 
relates  to  a  pension  or  griut  of  money  or  of 
l.md  revonuj.  It  is  imiiiUeri.Xil  whether  tiie 
claim  is  bised  oai  an  ogreenMut  between  the 
parties  or  arises  out  of  any  other  legal  rights 
or  liability  and  whether  it  is  a  claim  for  a 
share  by  way  of  pirtition  or  miiateaance  or 
othef,viso.  DA;.1JDAR  VAMANBOW.i  v. 
^VTi'AB  iAM.\BAl.     a33ai    li-   il.8S3  = 

31B.  51:^. 

8.  Sd.  4  aai  Q.—SnU  relating  to  ri^ild  ta 
real: ic  reoeiiue—l'tnui  granted  to  procure  certi- 
jlcate. 

In  the  absence  of  a  certificate  from  a 
Collen;.or,  the  Civil  Court  has  no  jirisdiotion 
.0  deal  with  a  cas*  relating  raireiy  no  a  n.^hc 
to  reuUze  the  revenue  granted  by  the  Gov- 
eruniint  as  reward  for  services  rendered. 

Where  the  plaiatiS  had  applied  for  a 
certificate  under  section  u  of  the  Pensions 
\ct,  bat  was  informed  thit  no  certificate  was 
necos^'.ry,  the  High  G:>  irt,  considering  that 
the  ccrtincite   was  necessary    before  the  dis- 
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puccuJiilcl  bj  doiilt  with  by  a  Civil  Court, 
grani^ed  timo  to  tlie  plaintiff  to  take  steps  for 
the  parposu  of  obtaining  the  certificate. — 17 
Bum ,  160,  followed.  IHTASHAM  ALI  v. 
SH  UI  SUNDAR.  A.  W-  N-  1902,  p.  187 
=2J  A  73- 

9.  S.  4,  5  &  6. — Suit  for  declaration  of 
legitimacy — Specific  Belief  Act  (I  of  1S77), 
S.  4^. 

The  .ippellant  sued  the  respondants' for  a 
declaration  that  she  was  the  legitimata 
daught '.r  of  the  respondant  No.  1  on  the 
gi'oaud  that  they  had  denied  that  she  was 
daughter  of  respondent  No.  1.  The  o  j  !ot 
of  .seeking  this  decliration  was  that  wheu  the 
re~p'ioJent  No.  1  dies  the  appellant  may,  if 
she  obtains  it,  be  in  a  position  to  claim  the 
right  to  inherit  a  Government  pension  on 
the  dja'ih  of  respondent  No.  1,  and  any  other 
propai-ty  which  he  may  leave. 

Ilel  I,  that  a  pjrsou  may  obtain  a  declara- 
tion under  Sec.  <t2,  Specific  Relief  .\ot,  that  he 
is  the  legitimite  son  of  another  person,  not- 
withstanding tiiat  no  present  existing  right 
in  him  as  to  property  is  involved  by  the 
qujj'Jon  whether  he  is  legitimate  or  not. 

Hd'l  further  that  the  appellants'  suit  was 
not  one  relating  to  loasika,  but  one  for  the 
declaration  of  hor  legitimacy  and  that  tlie 
suit  was  not  barred  by  Sections  4  to  G,  Act 
XXUI  of  1871.  QAMAR  ARA  BEGAM  v. 
PJ'IAUE  SAHABA.     2  0.  C-  57- 

10.  S3.  4  &  9-— Suit  for  arrears  of  land 
revenue—  Liinilation  Act  '(XV  of  1877),  Schn- 
du'.e  II,  Arlicl",  J:iO—Boin'jaij  Land  Hcvenua 
Code  i.\:t  r  of  J6V~U),  Section  ti.i. 

The  plaint  ff  claimed  as  a  proprietor  of  a 
share  of  arrears  of  revenue.  It  was  not  dis- 
puted tha:  the  plaintiff  was  a  grantor  of  the 
land  revenue  and  that  his  claim  as  such  was 
adtnitted  by  Government  and  the  amount 
cl  ij.rajd  w.is  recoverable  from  the  de'o-idants 
un.lor  tlie  ordinary  law  relating  to  the  re- 
covery of  i-ent.  It  was  contended  for  the 
defendants  on  second  appeal  that  a  ccrtifi- 
cale  under  the  Pensions  Act  was  necessary 
be'ore  the  suit  could  be  decreed,  that  the 
claim  was  time-barred  and  that  under  sec- 
tion 8.5  of  the  Bombay  Iiand  Revenue  Code, 
Act  V  of  1879,  the  plaintiff  could  recover  only 
through  the  village  officers. 

}I'i  I,  that  certificate  under  the  Pensions 
Act  was  not  necessary  tor  section  9  of  the 
Act  was  applicable  to  tlie  case,  that  article 
120  o  tlie  second  schedule  of  the  Limitation 
Actgovermd  the  suit  and  the  claim  was  not 
barred  and  that  section  85  of  the  Bombay 
Land  Revenue  Code  did  not  apply  for  the 
existence  of  a  h.^reditary  patcl  and  a  village 
accountant  w.is  not  established.  10  All., 
3y.j ;  31  B.j}n  ,  ,'j-,6;  .5  Bo,n.,  L.  R.,  700  followed. 
ANPA.H  VASUUEV  f.  KASHINATH'DHON- 

UJ.    6  B  L.  R  423. 

11.  S.  4  ani  11. — Pennon — Resumption 
of  rent-free  la.i,i  by  mistake — Grant  made  to 
compensate  loss— Attachment. 

Where  the  Government,  by  mistake,  at 
the    time   of  permanent  settlement   resumed 
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certain  rent-free  lands  and,  when  the  mis- 
take was  discovered,  mude  an  annual  grant 
of  a  certain  amount  to  the  grantee  to  com- 
pensate the  loss  caused  by  the  mistake. 

Held,  that  the  grant  was  ^not  pension 
within  the  meaning  of  section  11  of  the  Pen- 
sions Act  and  was  liable  to  attachment  i 
Bom.,  4.32,  followed.  -JIBAN  KRISHNA 
GHOSH  V.  SRIPATI  CHARAN  DEY.  8  n  W 
N.  665-  "■ 

12.     S-  5—See  Sectioyis    4—6.     3.  0.  C.  57 

No.  9  Supra. 

13-  S.  Q.— Pension— Grant— Construction  of 
—Grant  bij  Government  of  vilkiqe  upon  pay- 
ment of  quit  rent— Grant  of  land' revenue. 

In  a  sanad  under  which  a  village  was 
granted  by  British  Government  in  confirma- 
tion of  a  p  evious  grant  by  the  Maban  j  ,  o£ 
Scindhia  there  was  a  declaratioii  that  the 
village  in  question  shall  be  continued  by  the 
British  Government  to  Jagdeo  Rao  and  his 
heirs,  inclusive  of  all  lands,  allowances  and 
rights  belonging  to  others  so  long  as  he  and 
his  heirs  shall  continue  loyal  to  the  British 
Government  and  shall  pay  Rs.  800  to  Gov- 
ernment as  quit  rent.  lA  a  later  portion  of 
the  sanad  there  was  a  guarantee  against  any 
further  payment  by  the  holder  on  account  of 
Imperial  Land  Revenue  beyond  the  amount 
specified  and  a  declaration  that  the  village 
and  its  holder  should  be  liable  for  any  local 
taxation  which  might  be  imposed  in  the  dis- 
trict generally. 

Held,  that  this  did  not  amount  to  a  gr  ut 
of  land  revenue  and  consequently  did  not 
come  within  the  purview  of  the  provis  ons 
of  the  Pensions  Act.  1  Bom.,  523  referred  to. 
GANPAT    RAO    V.    ANAND    R  VO      W    W 

All.,  1905,  p.  206  =  28  A- 104. 

14.  S.  Q— Certificate  by  Collector,  Effect  of— 
If  the  Collector  once   gives  the  certificate 

which  entitles  a  party  to  claim  a  certain 
right  in  a  Civil  Court,  then  the  effect  of  that 
certificate  is  to  give  to  the  party  the  right  to 
claim  in  a  Civil  Court  whatever  he  is  entitled 
to  in  virtue  of  that  right.  The  certificate 
may  refer  only  to  the  plaintiff's  share  in  the 
pension  or  allowance  for  particular  years. 

Where  the  Collector  permitted  the  plain- 
tiff to  establish  his  right  to  a  share  in  a  Civil 
Court — 

Held,  that  the  plaintiff  was  not  bound 
under  the  Pensions  ,\ct  to  get  a  certificate 
for  each  year's  allowance  before  suing  for  it. 
If  the  general  right  is  allowed  and  establish- 
ed, the  right  to  each  year's  share  follows  as 
consequent  upon  it.  KRISHNA.II  SAKHA- 
RAM   SINGLE   1,.  ANANT.     5    BoiU    L.    R 

95  =  28  B.  241. 

15.  S  6— See  §§.  4  and  6— A.  W.  N.  1902 
P.  1N7  =  28  A.  73.     No.  S  supra. 

16.  S  6-See§§.  4,  Sand  6—2  0.C.  57. 
No.  '.)  supra. 

17.  S.  9—See  §§.  4  and  J9—6  B.  L.  B.  423. 
No.  (10)  Supra. 
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18.  Exiculiun  uf  decree — Interpretation  of 
dccnc — llcjerence  to  jtidgvient  and  award — 
Civil  Procedure  Code  (Act  XIV  of  1882),  Sec- 
tions 13,  206 — Amendment  of  decree — Ke^jadi- 
oatft — Jagiv,  Attachment  of — Objection — Pen- 
sions Act  [XXIIl  of  1H71),  Section  11— Jagir 
income  is  exempt  from  attachment  under  Sec- 
tion 11  of  the  I'cnsions  Act,  1871. 

When  the  terms  of  a  decree  are  clear 
and  unambiguous  the  Court  cannot  refer  to 
the  iadgmcul  or  the  award  in  case  the  judg- 
ment is  passed  on  nn  award. 

The  fact  lliat  property  not  liable  to  at- 
tachment e.  (/.,  Jagir  income,  has  been  im- 
properly attached  on  one  or  more  occasions 
does  not  debar  the  judgment-debtor  from 
pleading  exemption  when  it  is  subsequently 
attached.  35  P.  U.  1900;  P.  L.  B.,  I'JOO,  p. 
357  ;  31  Cat.,  m%  referred  to.  MUHAMMAD 
QAMAR-UDDIN   KUAN  v.  LACHMI  NATH 

95  f .  K  1906-83kP.  L  E.  1907 

19.  Pensions  Act  (XXIII  of  187i;,  Sectimi 
11 — Pension — Jagir — Khush-hais-i-yati  income. 
Attachment  of — Execution  of  decree — Pmoer  of 
execution  Court — Interpretation  of  decree — 
Charge. 

Held,  that  the  Vhush-hais-i-yati  income 
or  water-advantage  rate  must  be  regarded  as 
part  of  a,  jagir  within  the  meaning  of  section 
11  of  the  Pensions  Act  and  is  therefore 
exempt  from  attachment  in  execution  of  a 
decree  for  money.  The  fact  of  its  attachment 
on  any  previous  occasion  would  not  legalise 
its  subsequent  attachment.  When  a  decree 
specifically  charges  the  income  with  the  pay- 
ment of  the  decretal  money  a  Court  execut- 
ing the  decree  cannot  raise  the  question  of 
illegality. 

Where  the  decree  directed  the  defend- 
ant to  pay  the  decretal  debt  by  instalments 
out  of  the  hJiush-hais-i-ijati  income,  and  the 
decree  further  provided  that  the  defendant 
shall  not  be  competent  to  alienate  such  in- 
come until  payment  of  the  decree  money — 

Held,  that  the  decree  could  not  be  con- 
strued as  ijpecifically  charging  the  income 
with  the  payment  of  the  decree  money. 
QAMAR-UD-DIN    KHAN    v.     MANI    RAM. 

96  P  R.  1906  =  138  P  L.  R  ,  1906 

20-  Civil  Proccdu re  Code  (Act  XIV  of  1882), 
Section  266  (g)— Pensions  Act  (XXIII  of  1871; 
attachment — Pensions,  political — Code.  Essence 
of— 

The  decree-holders  attached  pensions  due 
to  the  judgment-debtors,  descendants  of  two 
families,  who  at  one  time  occupied  the 
throne  of  Ceylon.  The  judgment-dolitors 
resided  in  British  India,  and  the  pensions 
were  paid  to  them  by  the  Collector  of  the 
district  under  the  orders  of  the  Government 
of  India. 

Held,  that  the  pensions  being  political 
pensions,  were  exempt  from  attachment 
under  the  provisions  of  section  206  (g)  of 
the  Civil  Procedure  Code,  though  they  did 
not  come  under  the  provisions  of  section  11 
of  Act  XXIIl  of  1871. 
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If  the  Governniont  of  India  were  to  be 
regarded  as  merely  the  Agent  of  the  Ceylon 
government,  for  the  purpose  of  paying  the 
pensions,  the  Courts  iu  British  India  would 
have  no  jurisdiction  to  proceed  by  way  of 
attachment,  since  the  rights  of  the  pension- 
ers {assuming  them  to  be  enforceable  at  law) 
would  only  be  enforceable  in  Ceylon — 5  Bom., 
249  ;  18  CaL,  216,  at  p.  223,  referred  to. 

The  essence  of  a  Code  is  to  bo  exhaustive 
on  matters  in  respect  of  which  it  declares  the 
law,  and  it  is  not  the  province  of  a  judge  to 
disregard  or  go  outside  the  letter  of  the 
enactment  according  to  its  true  construction 
29  CaL,  707  referred  to.  IMUTHUSAMI  NAIDU 
V.  PRINCE  AL.4GIA  MANAVALA  SIMMA- 
LA   R.AJA.    26  M   423. 

21  S.  11.  See  §.  3  <£•  11— A.  W.  N.  1904  P. 
lU-^1.  U.  L.    J.  3.38=26  A.  617.    No.  1  supra. 

22  S.  11.     See  §.  3,  11  and  12—2.  M.  L.  T. 

33=30.  M.  153  No  2  supra. 

23  §.  11.    See  §.  4  and  11.  8.  C.  W.    N.  665 

No.  11  supra. 

24.  Civil  Proced2ire  Code  {Act  XIV  of 
1SH2),  Sectioji  266  (g)— Pensions  Act 
(XXIII  of  1871)  Section  11— Pension— Assign- 
ed Government    revenue — Profits. 

The  word 'pension,' iu  section  11  of  the 
Pensions  Act,  is  used  in  its  ordinary  and 
well-known  sense,  namely,  that  of  a  periodi- 
cal allowance  or  stipend  granted,  not  in  re- 
spect of  any  right,  privilege,  perquisite  or 
otTice,  but  on  account  of  past  services  or  par- 
ticular merits,  or  as  compensation  to  dethron- 
ed princes,  their  families,  and   dependents. 

The  revenue  assessed  upon  a  certain 
estate  was  at  a  favourable  rate.  Disputes 
having  arisen  between  the  different  members 
of  the  family,  who  owned  the  estate,  the  Lo- 
cal Government  directed  that  the  estate 
should  be  resumed,  and  that  out  of  the  in- 
ci-eased  revenue  'as  an  act  of  grace,'  the 
memmbers  cf  the  family  other  than  the 
judgment-debtor  should  have  certain  shares 
assigned  to  them. 

Held,  that  a  share  of  revenue  so  assigned 
cannot  be  held  to  be  a  political  pension 
within  the  meaning  of  clause  (<;)  of  the  pro- 
viso to  section    206. 

The  estate  was  taken  by  the  Government 
under  its  own  management,  and  out  of  the 
assets  of  the  estate  certain  portions  of  the 
profits  wore  set  apart  for  the  maintenance 
of  the  different  members  of  the  family, 
the  remainder  going  to  the  discharge  of 
arrears  of  revenue    due  to    Government. 

Held,  that  the  allowance  which  the  judg- 
ment-debtor was  to  get  out  of  the  assets  was 
substantially  his  share  of  the  profits  and  was 
not  exempted  from  attachment— 4  Bom.,  432 
referred  to.  BaLKRISHNA  BHAN  v.  GO- 
VIND  RAO    A.  W.  N.  1902.  p.  161. 

25  S.  12.  See  §§.  3,  11  and  lil—2.  M.  L.  T. 
33  =  30  M.  153.  No  2  supra. 
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80— Act  I  of  1872  (Evidence  Act)         | 
1    Evidsac3  Act  S-  2, 11,  llS-Clahn  > 

to  o'.nt  o)'l,ij':d    )>:  I  bij  aUerjal ion  thai  the  land  I 
is    deffndtin  '  — f.sMf.-i — 

Wberj  a  plaintiff,  ftUeging  a  salo  of  oer- 
taia  land  to  Inm  by  dofendaiit  followed  by 
a  lease  from  Uim  to  the  defeudaut,  claims 
reut  of  the  land  icjxa  dofoadaat,  and  the 
defence  is  a  denial  of  the  sale  and  lease, 
the  lease  is  the  fact  in  issue.  The  sale  is 
not  a  fact  in  issue,  but  it  is  a  rolovant  fact. 
KAUNG    HLA     FKU    v.    SAN    PAW.     3.    L 

B-  E-  90. 

1  (a).     S  3.    See  §§.  Ill   arid  3.  1.  0.  C.  63. 

No.  239   infra. 

2.  S-  4  and  Oaths  Act  (X  of  1873), 

Section  11 — Oatk—Siiiiemcnt  by  witness — Con- 
cbisive  proof. 

When  a  party  agrees  to  bind  himself  by 
a  statement  on  oath  of  a  certain  witness, 
a  statement  by  the  latter  is  in  point  of  law, 
admissible  evidence  of  the  fact  in  dispute 
and  under  section  11  of  the  Oaths  Act,  1873, 
it  is  conclusive  proof  of  the  matter  stated, 
i   Ben.    L.   H.    97  fF.  B.)  followed. 

There  is  nothing  in  the  Oaths  Act  that 
requires  any  .written  agreement  by  the  party 
offering  to  be  bound  by  the  statement  on 
oath  of  a  witness. 

The  expression  'conclusive  proof  in  sec- 
tion 11  of  the  Oaths  Act,  1873,  is  to  be  un- 
derstood in  the  sense  in  which  it  is  defined 
by  section  4  of  the  Evidence  Act  1872.  4 
Benynl  L.  R.  97  (F.  B.^  followed.  VITHU 
GOVINDA  V.  RAMJI  YELLUJI.  8-  B-  L- 
E.  19- 

3.  S.  4— -4c«  (Local)  No.  II  of  1901 
{Agra  Tenancy  Act),  s.  201 — Eaidetice — Record 
of  plaintlfj's  name  as  a  co-sharer — Presuinp- 
tion. 

The  prer.umption  enjoined  by  clause  (3) 
of  section  2'.)1  of  the  Agra  Tenancy  Act  is 
not  conclusive,  even  in  a  Revenue  Court,  but 
may  be  rebutted,  as,  for  iiistance,  by  evidence 
showing  that  the  plaintiff  has  not  been  in 
possession  of  the  property  in  respect  of 
which  profits  are  claimed  for  more  than 
twelve  years  before  suit,  and  the  defendants 
have  openly  denied  the  plaintiff's  title  for 
more  than  that  period.  P.  A.  f.  0.  No.  70 
of  1904:  May  22  ltlO.5  distinguished.  DIL 
KUNWAR  I..  UDAI    K  \M.     A-  W.  N-  1906- 

P  316  =  4.  A-  L-  J    3 

3  a.     3.    4  >iee  §§.   114    (g)  and  i^l    A.  L. 

J.   l-ll  infra  No. 

4.  SS.  4,  32  «SC  ^Q^P  roof -Title  of  plaln^ 
tiff  Prtvii  Council— Findi-ign  of  fact— Can- 
current  decisions — Document  thirty  years  old 
— Pres7anption  -Discretion. 

A  plaintiff  can  only  succeed  on  the 
strength   of    his  own    title. 

Their  Lordships  of  the  Privy  Council 
did  not  consider  it  necessary  to  review  all 
the  evidence  at  length  on  a  point  on  which 
both  the  lower  Courts  had  given  a  concur- 
rent  decision. 
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Their  Lordships  of  the  Privy  Council 
would  always  be  extremely  slow  to  overrule 
the  discretion  exercised  by  a  subordinate 
Court  under  section  90  of  the  Evidence  .\et 
in  not  admitting  in  evidence  without  proof 
a  documant  more  than  thirty  years  old. 
SHAPIQ-UN-NISSA  v.  SHABAN  ALI  KHAN 

6  B  L  E    750  (P   0-31-  I    A- 217  =  26- 
A-  681=7  0  C    290. 

5-  S-  4  &  90- — Custom — Alienation — Gift 
to  wife  ami  daughter  in  the  presence  of  son  — 
Sials  of  Jhang — Presumption  as  to  the  genuine- 
ness of  documents  thirty  years  old. 

In  this  casj  the  parties  belonged  to  the 
Sial  caste,  residing  in  the  Jhang  District. 
The  plaintiffs,  who  were  sons  and  grandsons 
of  one  Ahmad,  son  of  Haji,  by  his  wife  Mus- 
sammat  Alam  Khatun,  alleged  that  about  4.5 
years  before  suit  Haji  gave  half  of  his  ancestral 
immovable  property  to  his  wife,  Mussavimat 
AUajawai,  and  his  daughter  by  the  said  wife, 
Mussummat  Daulat  (defendant  No.  1),  for 
maintenance,  on  a  tenure  which  was  to  ex- 
tend to  the  life  of  the  daughter  as  wall  as  to 
that  of  the  wife;  that  he  effected  mutation  ot 
names  in  their  favour  ;  that  Mussammat  Alla- 
jiwai  died  about  2J  years  prior  to  suit ;  that 
thereupon  Mussammat  Daulat  obtained  sola 
possession  of  the  said  property,  and  on  the 
10th  May  i898  made  a  gift  thereof  in  favour 
of  her  two  sons  (defendants  Nos.  2  and  3) ; 
and  that  Mussammat  Daulat  had  only  a  life 
interest  in  the  property,  Haji  being  incom- 
petent to  give  her  and  her  mother  an  abso- 
lute estate  therein  in  the  presence,  and  to  the 
prejudice,  of  his  son,  Ahmad.  The  plaintiffs 
prayed  for  a  declaration  to  the  effect  that 
the  gift  by  Mussammat  Daulat,  defendant 
No.  1,  to  her  sons,  defendants  Nos.  2  and  3, 
would  not  affect  the  reversionary  rights  of 
plaintiffs  after  the  death  of  defondaat  No.  1. 

Among  other  pleas  the  defendants  cuu- 
tended  that  Haji  had  gifted  his  property  to 
his  wives,  and  Mussammat  Daulat  absolutely, 
by  two  lamiiknamas,  dated  th  ■  29th  .April 
1854  aud  25th  May  1854,  with  the  conseui,  of 
Ahmad  and  Haji'b  brothers,  who  had  signed 
the  two  deeds  in  token  of  their  assent.  It 
was  admitted  by  the  parties  that  in  this 
family  at  all  events  females  succeed  to  life 
estate  and  are  not  given  maintenance  only. 

Held,  that  the  two  tanUiUnanias  were  not 
proved  to  have  been  executed  by  Haji,  and 
their  execution  could  not  be  presumed  under 
section  30  of  the  Evidence  .Act. 

The  woi-ds  '  may  presume,'  in  section  <I0 
of  the  Evidence  A'^t,  ought  generally  to  bo 
construed  in  the  more  vigorous  of  the  senses 
allowed  by  section  4,  and,  in  v  ew  of  the 
danger  of  a  blind  acceptance  of  a  documaut 
as  crenuine  tor  all  purposes,  merely  because 
it  purports  to  be  more  than  3'i  vears  old,  aad 
is  produced  from  the  proper  ou::i.ody,  Lwiore 
any  such  document  can  bo  held  rightly 
entitled  to  receive  ihe  benefit  of  the  presump- 
tion for  which  section  90  makes  piovis.on, 
it.  .should,  as  a  rule,  not  be  found  wanting 
whtMi  adjudged  by  the  very  reasonable  test 
laid  down  in  Raikunt  Nath  Kundu  v.  Lukhnn 
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9  Cal.  ti.  R;  445  ;  namely  as  to  wbether  it 
has  been  produced  on  those  previous  occa- 
sions when  it  would  naturally  havj  been 
produced,  if  in  existence,  at  the  time,  and  as 
to  whether  it  has  over  been  acted  on  pre- 
viously   to  its   production  iu    Court. 

Held,  further,  that  the  gift  to  the  fe- 
males by  Hn  j  must  be  regarded  as  one  merely 
for  their  joint  lives,  and  the  life  of  the 
survivor  and  the  plaintiffs  were  entitled  to 
the  declaration  praved  for.  MEHAR  .^MfR 
V.  NUB  MUHAMMAD.  110-  P-  L-  R  1902 
=82  P-  R- 1902 

6.  Section   8 — Evidence — Departmental  en- 
quiry.   Statements  inadc  at — 

The  answers  to  his  superior  officer,  given 
by  an  accused  person  in  explanation  of  an 
official  irregularity,  can  be  proved  against 
him  if  subsequently  ascertained  to  be  false. 
The  subordinate  is  under  no  legal  obliga- 
tion to  attend  an  official  inquiry,  but  if  he 
does  attend  and  answers  the  questions  put 
to  him,  the  answers  that  he  gives  fall  un- 
der the  category  of  statements  which  accom- 
pany and  explain  acts  other  than  statements. 
KING-EMPEROR  v.  GANESH.  4.  B-  L-  R- 
284. 

7.  S3.  8,  18  (2),  21.  66,  91,  157  and 

\QT  — Distinction  between  secondary  evidence 
of  the  contents  of  a  document  and  oral  evidence 
of  the  transaction. 

The  plaintiff  respondent  sued  for  redemp- 
tion alleging  that  there  was  a  document  of 
mortgage.  He  produced  oral  evidence  as  to 
the  factum  of  niortg-igo.  The  Lower  Court 
decreed  his  claim.  The  document  was  not 
shown  to  he  lost  or  de->troyod  and  the  de- 
fendant oppellant  got  no  notice  to  produce 
it.  The  Lower  Court  should  have  taken  no- 
tice of  §§.  65  and  GO  of  the  Evidence  Act. 
The  evidence  of  the  witnesses  that  the  mort- 
gagir  told  them  that  she  had  mortgaged  the 
land  in  suit  might  have  been  admissible 
under  §.  157  if  it  was  proved  that  she  made 
the  statement  at  or  near  the  time  of  the 
transaction  and  the  evidence  of  other  wit- 
nesses as  to  the  mortgagee's  conduct  under 
§.  8  would  have  been  admissible  if  the  mort- 
gagee was  present  and  hoard  the  mortgagor 
sayingthat  he  had  mortgaged  it  to  the  mort- 
g.agee  and  the  latter  had  preserved  silence 
and  the  mortgagee's  statement  that  the  land 
had  been  mortgaged  to  hira  would  have  been 
admissible  as  an  admission  under  §j.  18  (2) 
and  21.  But  the  provisions  of  §.  Gl  stand  in 
the  way.  The  terms  of  the  mortgage  could 
only  be  proved  by  the  production  of  the 
mortgage  deed  or  of  secondary  evidence  of  its 
contents,  in  case  it  was  shown  to  be  lost 
or  destroyed,  or  the  defendant  appellant,  af- 
ter notice,  failed  to  prduco  it.  It  wr.s  not 
shown  to  be  Icsfc  or  destroyed,  aud  the  de- 
fendant appellant  got  no  notice  to  produce 
it.  If  the  oral  evidence  adduced  had  been 
in  the  nature  of  secondary  evidence  tlio  case 
should  have  been  remanded  to  be  put  on 
a  proper  footing. 
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But  the  evidence  of  the  morlgagor  nor 
of  the  witnesses  was  secondary  evidence.  It 
was  oral  evidence,  either  direct  or  as  to  ad- 
missions of  the  mortgage  transaction  which 
§.  91   does   not   admit. 

There  being  no  admissible  evidence  what- 
ever of  the  mortgage,  the  plaintiff  respon- 
dant's   suit    is  dismissed. 

The  Lower  Court  by  deciding  in  plain- 
tiff's favour  on  inadmissible  evidence  con- 
travened the  L-iw  of  evidence  {%.  107)  .If  B 
R.  lS9i^9o  P.  .586  and  U.  B.  R  ls97—oi\ 
3S2,  k  5o6  referred  to.  511  LE  BYU  v  Ml 
SHWE  MYA  AND  NGA  BAO.  TJ.  B.  H. 
1907.  p.  13 

8  Ss.  9,  11  (3)  and  iZ— Judgments 
convicting  wife's  paramour  of  aduWrti — 
Practice — Decree  arjainst  several  co-widows — 
Appeal  by  one  cf  them—Poiccr  of  AppUate 
Court  to  disturb  the  decree  as  against  noti- 
appealini]  widows. 

Held,  that  in  the  Ferozepur  District, 
among  agricultural  tribes,  if  a  widow  up  to 
the  time  of  her  liusband's  death,  is  living 
unchastily  in  open  revolt  against  him,  she  is 
no  longer  a  member  of  his  household,  and 
cannot  succeed  to  the  usual  widow's  inter- 
est in  his  estate  after  bis  death.  In  a  suit 
claiming  succession,  judgments  convicting 
her  paramour  of  adultery  with  her  are  ad- 
missible in  evidence  under  Section  43  read 
with  Sections  9  and  H  (3)  of  the  Evidence 
Act. 

Where  one  of  five  widows  of  the  deceased 
got  a  decree  for  one-fifth  of  the  immoveable 
property,  aud  Rs  iJXrO  cash  loft  by  him.  and 
one  of  the  d.ifendants  app-]:;led  to  the  Chief 
Court  with  regard  to  Ra.  1,G0!J  and  ihe  whole 
land  decreed,  and  the  plaintiff  was  f^iind 
not  entitled  to  succeed  to  the  prjpertv  loft 
by  the  deceased  on  account  of  her  uuchas- 
tity  during  his  lifetime,  the  Chief  Court  al- 
lowed the  appo;i.l  as  regnrds  thj  immoveable 
property  without  disturbing  the  decree  for 
Rs.  3,000  against  the  widows  who  had  not 
appealed.  MUSS.-lMM.iT  BtlOLI  r.  AfL'S- 
SAMMAT  SUTTI,     24  P-  L-  R-  1903- 

9  S-    10— CoHspi'rari/. 

To  show  that  the  Will  was  a  forged  one 
statements  of  one  of  the  attesting  witnesses, 
which  were  said  to  have  been  made  to  an  at- 
torney und  attested  by  him,  were  tcnc'ered  in 
evidenoeunder  section  10  of  the  Evidence  .\ct. 
It  was  contended  that  a  conspiracy  had  been 
alleged  by  the  impugnants  between  the  alleg- 
ed attesting  witness,  certain  beneficiaries  un- 
der theWill  and  others,  evidence  had  been 
given  of  such  a  conspiracy,  the  attesting  wit- 
ness was  one  of  the  cou.<-;pirator3  and  his  state- 
ments showing  how  the  thing  had  been  dona 
could  be  proved    under  section  10. 

Held,  that  the  statement  could  not  be 
admilted  in  evidence.  Tl;ero  was  no  i-ssue 
before  the  Courl  as  to  whether  there  was  a 
conspiracy  and  oven  if  there  were  it  could 
not  be  held  on  the  evidence  as  it  stood  at  the 
time  that  there  was  auy  reasonable  ground 
that  the  plaiutiH   was  a  X'^^'^'Y  ^°  ^^°   alleged 
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conspiracy.     (In  the  tjoods  of    GOPAL    LAL 
SEAL)  KADAMBINIDASSI  v.   KUMUDINI 

DASSI.    7  W-  N-.  C  806-    80-  C-  983. 

10.    S  11- 

In  proceedings  for  probate  of  a  will,  one 
of  the  witnesses,  a  plague  nurse,  who  saw  the 
testatrix  while  she  was  a  patient  in  the  plague 
hospital  and  had  a  conversation  with  her 
about  her  ornaments  was  asked  in  reference 
to  this  conversation. — What  did  the  testatrix 
say  ?     The  question  was  disallowed  by    Court. 

Held,  that  the  question  was  improperly 
disallowed.  The  statement  of  the  testatrix 
was  relevant,  as  a  statement  by  her  suggest- 
xn^  an  inference  as  to  the  execution  of  a  will 
would  be  an  admission  relevant  against  her 
representatives.  NANA  v.  SHANKAR.  3 
B.  L.  R ,  465. 

11-  S-  11 — Collateral  facts.  Relevancy  of — 
Collector's  books.  Purpose  of — Muhammedan 
law — Gift — Rule  relating  to  possession.  Inter- 
pretation of. 

The  requirements  of  the  law  to  make  a 
collateral  fact  admissible  in  evidence  as  re- 
levant fact  under  section  11  of  the  Evidence 
Act  are — 

Istly,  that  the  collateral  fact  must  itself 
be  established  by  reasonably  conclusive  evi- 
dence, and  secondly,  that  it  must,  when  es- 
tablished, afiord  a  reasonable  presumption  or 
inference  as  to  the  matter  in  dispute. 

The  Collector's  books  are  intended  only 
for  the  purpose  of  revenue,  and  it  has  been 
repeatedly  held  that  they  are  evidence  neither 
of  title  nor  of  possession. 

The  important  question  as  to  the  validity 
of  gifts  is,  not  whether  there  was  a  transfer 
of  the  properties  to  the  name  of  the  donee  in 
the  Collector's  or  the  Municipal  books,  but 
who  paid  the  Governmsnt  or  Municipal 
taxes. 

Under  the  Muhammadan  law  when  the 
subject  matter  of  the  gift,  e.  g.,  land,  is  occu- 
pied by  tenants,  a  request  to  them  to  attorn 
to  the  donee  is  the  only  possession  that  the 
donor  can  give  of  the  land  in  order  to  com- 
plete a  proposed  gift. 

Under  the  Muhammedan  law  when  a 
person  is  present  on  the  premises  proposed 
to  be  delivered  to  him,  a  declaration  of  the 
person  previously  possessed  puts  him  into 
possession.  An  appropriate  intention  where 
two  are  present  on  the  same  premises  may 
put  the  one  out  as  well  as  the  other  into 
possession  without  any  actual  physical  de- 
parture or  formal  entry,  and  effect  is  to  be 
given,  as  far  as  possible,  to  the  purpose  of  an 
owner,  whose  intention  to  transfer  has  been 
ineqiiivocally  manifested. 

In  the  case  of  gifts  under  the  Muham- 
medan law,  if  possession  were  once  taken, 
and  the  deed  of  gift  took  effect  no  subsequent 
change  of  possession  would  invalidate  it. 

And  in  the  eye  of  law,  whether  Muham- 
medan or  other,  one  day's  exclusive  posses- 
sion should  be  as  good  as  that  for  20  years. 

The  proposition  in  the  Muhammedan 
law   that   the    donor    should   leave    nothing 
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belonging  to  him,  not  even  a  straw  should  be 
interpreted  in  the  light  of  common  sense  and 
according  to  the  exigencies  and  necessities 
of  modern  life.  It  can  only  mean  that  the 
donor  should  not  reside  and  use  the  pro- 
perty as  owner.  BIBI  KHAVEK  SULTAN 
V.  BIBI  BUKHA  SULTAN.  6-  B-  L-  K- 
983- 

13.  S.  11.  See  §§.  a,  11  and  116—3.  L. 
B.  B.  90  No.  1  supra. 

14-  S.  11  (3)  See  §§.  9.  11  {3}  and  i3-'Ji. 
P.    L.  B.    1903.    No  8  supra. 

15.  S.  11  (b)  and  13— Hecitals  in  docu- 
ments, when  admissible,  against  persons  not 
parties  to  deeds. 

Per  Bampini  J: — Documents,  such  as 
deeds  of  sale  and  mortgage  deeds,  contain- 
ing recitals  that  a  particular  land  belongs 
to  a  particular  howla  which  is  in  question 
are  admissible  in  evidence  under  either  S. 
11  (6)  or  13  of  the  Evidence  Act,  although 
they  are  not  inter  partes.  They  are  not  con- 
clusive or  binding  evidence  and  may  be  very 
weak  evidence  or  even  of  no  weight  at  all. 
16.  M.  194,  23  W.  R.  293  and  25  C.  522  rcf. 
to. 

Per  Geidt  J. — Documents  containing  re- 
citals that  a  particular  plot  of  land  is  included 
within  a  particular  howla  though  not  inter 
partes  are  admissible  in  evidence  under  S. 
13  of  the  Evidence  Act  as  transactions  by 
which  the  right  to  hold  the  land  as  part 
of  the  howla  is  recognised  and  particularly 
when  the  existence  of  that  right  is  a  ques- 
tion raised  in  the  case  and  is  a  relevmt 
fact.  DWARKA  NATH  BAKSHI  v.  MU- 
KUNDU  LAL  CHOWDHURY.  5  C-  L-  J-  55. 

16.  Sll  {7,),9%,llb-Edoppel^Malter  of 
law.  Landlord  and  Tenant — "Mokurari  Is- 
temrari — construction  of. 

The  words  mokurari  istemrari  do  not  in 
their  lexicographical  sense  primirily  imply 
any  heritable  character  in  the  g^aut,  as  the 
term  mowrusi  does;  but  they  imply  perma- 
nency from  which  in  a  secondary  sense,  such 
heritable  character  might  be  inferred,  it  be- 
ing always  doubtful  whether  they  mean  per- 
manent during  the  lifetime  of  the  persons 
to  whom  they  were  granted,  or  permanent 
as  regards  hereditary  character.  These 
words  in  a  lease  do  not  pec  se  convey  an 
estate  of  inheritance,  but  such  an  estate  can 
be  created  without  the  addition  of  any  other 
words,  the  other  terms  of  the  instrument, — 
the  circumstances  under  which  it  was  made 
or  the  subsequent  conduct  of  the  parties 
might  show  the  intention  with  sufficient  cer- 
tainty to  enable  the  Court  to  pronounce  that 
the  grant  was  perpetual. 

Section  92  of  the  Evidence  Act  precludes 
admissibilitv  of  oral  evidence  as  to  the  al- 
leged assurances  given  by  the  grantors  of 
the  leases  that  they  were  intended  to  last 
for  ever. 

The  construction  of  a  document  is  a 
matter  of  law  and  there  can  be  no  estoppel 
by  reason  of  misrepresentation  on  a  point  of 
law  w'nich   was  clear  and  Iree   from  doubt. 
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Quaere  whctUor  there  can  be  no  estoppel 
by  reason  of  misrepresentation  on  a  doubt- 
ful   question  of  law? 

Held,  that  nothing  had  been  shown  from 
the  circumstances  under  which  the  leases 
were  granted,  or  the  subscqueut  conduct  of 
the  parties  to  indicate  that  the  leases  wore 
intended  to  bo  perpetual.  NARSINGH  DYAL 
SAHU  V.  BAM  NARAIN  SINGPI.  3  QC-  883- 

17  S'  11, 13  and  43 — Evidence— Jadgmenl 
inter  alios — .■heard — Partner  of  lessee.  Bight 
of  lessor  against — Judgments  in  personam. 
Effect  of— 

The  plaintift,  lessor,  brought  a  suit  to  re- 
cover rents  from  defendants  Nos.  1  and  2, 
sons  of  the  lessee,  and  defendant  No.  3,  a 
third  party,  alleging  that  the  lessee  and  the 
defendant  No.  3  had  entered  into  a  part- 
Dership  business  and  that  the  lease  was 
S/cquired  for  the  same  purpose.  The  defend- 
ant No.  3  denied  his  liability  and  alleged 
that  he  was  not  a  partner  of  the  lessee.  In 
order  to  eitablish  the  fact  that  the  lease 
of  the  property  was  taken  by  the  lessee 
and  the  defendant  No.  3  jjintly,  the  plaiu- 
tif?  relied  principally  on  an  award  made 
by  an  arbitrator  in  a  suit  for  dissolution 
of  pnrtuorship  between  the  lessee  and  the 
defendant  No.  3.  It  was  contended  by  the 
plaintiff  that  both  the  parties  were  equally 
liable  to  the  debts  and  equally  entitled  to 
the   outstanding    dues. 

It  was  found  that  in  a  previous  suit 
by  the  lcs-ice  to  recover  some  outstanding 
dues,  the  defendant  No.  3  had,  on  the 
authority  of  the  award,  claimed  and  re- 
covered a  share  of  the   amount  sued  for. 

J'cr  Oliose,  J. — That  the  judgment  passed 
upon  the  arbitration  award  in  the  previous 
suit  between  the  leasee  and  the  defendant 
No.  3  was  relevant  evidenoe  in  this  ease, 
upon  the  question  whether  the  lease  was 
acquired  by  the  lessee  for  his  own  benefit 
or  as  partueship  property,  though  the  l»ssor 
(plaintiff^  was  no  party  to  that.  suit.  1  C. 
W.  N.,  2S.5  ;  s.  c,  19  All,  277,  6  Cal,  171; 
13  Cal.,  3.52,  a  C.  W.  N,  501 ;  s.  c,  25  Cat.; 
522,   22    Cal.,  533    referred  to. 

Per  Geidi,  J. — That  neither  the  award 
nor  the  conduct  of  the  defendant  No.  3 
in  the  suit  was  admissible  as  evidence  to 
pi-eve  that  the  defendant  No.  3  was  liable 
to  the  plaintiii  for  the  rent  of  the  pro- 
perty  leased. 

That  the  mere  existence  of  a  judgment, 
its  date  and  legal  consequences  are  con- 
clusively proved  as  agaiust  all  the  world 
by  the  production  of  the  record,  but  it 
furnishes  no  proof  whatever  of  collateral 
facts,  even  though  as  between  the  parties 
to  such  judgment  themselves,  such  facts 
muot  have    bes-n  proved. 

That  judgments  in  personam  are  con- 
clusive against  third  persons  (but  not  in 
their  favour)  of  the  relationship  between  the 
parties   and   of    the    extent   of    the   relation,  j 

Held,  that  the  lessor  was  entitled  to  I 
decree  against  both  the  lessee  and  the  third  | 
party,   the   liability   of  the  third  party  being  | 
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!  restriotod  solelv  to  his  intiirost  in  the 
leawhild.     ABIivTASH     ClUNDRV      CH\.i'- 

iTWrtlEiO  I'.  PA  11  li -ill  NATH  G!:lJ31i  AND 
NOBIN  KANT     GH.ATrEliJEii.     9.    Q-    W- 

S-  402 

18  S-  11.  13.  &  i3—Saitfor  damir.i  for 
mn,licions  pro^ecutio'i^Judgin'intof  Magistrate 
in  the  proiecution  —  How  far  euidence.— 

A  j  idgo  deciding  a  suit  for  damigos  for 
mxlicious  prosecution  ought  uot  to  take  the 
jad^raontof  the  Migistrate  in  the  prosecution 

10  bo  in  itself  a  record  of  tha  facts 
found  and  to  decree  the  suit,  S.  11,  I'i,  & 
43,  Evidence    kat,   do    not  apply    to  the  case. 

11  A  C.  247  rof.  t.:..— GULVB  CHAND  v. 
CHaNILAL  9  B.  L.  R.  1134- 

19  g.  11,  SZ-^Statements  by  persons  who 
cannot    be  found   or  called   as    w itni-^sis. 

.\s  a  general  rule  S.  11  is  coatroUel  by  S. 
32  of  the  Act  when  the  evidence  coaiisti 
of  statements  of  persons  who  are  d.3  id  or 
who  cannot  be  found,  but  this  rulo  is 
subject  to  certain  exceptions.  The  whob 
scope  and  oliject  of  sectiou  32  centres  up  ja 
securing  the  highest  degree  of  trui:b  pas- 
sible in  the  circumstances  for  the  stat'jm:)ut 
of  the  p3rson  who  icannot  be  produced 
in  court  to  give  his  own  evidence.  It  fol- 
lows that  where  the  person  tendering  such 
a  st5ituni3nt  is  jndifleren'  as  to  the  truth 
or  falsehood  there  is  nothing  to  bring  that 
section  into  play.  The  test,  whether  the 
statement  of  a  person  who  is  d'jad  or  who 
cannot  be  found  is  relevant  under  S.  11  and 
admissible  under  tha'.  sec,  although  it  would 
not  bj  admissible  under  S.  32,  is  this.  It 
is  admissible  under  S.  11  when  it  is  al- 
together immaterial  whether  whit  th;  dead 
m-in  said  was  true  or  false,  but  highly 
miterial  that  ha  did  say  it.  In  these  cir- 
cumit.iuces,  no  amount  of  orosi-e^aminatioa 
could  alter  the  fact,  if  it  be  a  fa^t  that 
ho  did  .say  tha  thing  and  if  nothing  m  irj 
is  needed  to  bring  the  thing  said  iu  uudor 
S.  11  than  the  case  is  outside  S.  32. — R. 
D.SETiiNA  i-.MIUZA  MAHOMED SHIRAZI 

9  B.  li.  K.   1047 

20  S-  13-  R-parian  owners — Right  to  con- 
struct :dams  on  a  stream — Prescription  — 
Custom — Injunction — Civil  Procedure  Code 
{Act  XIV of  lSS:i).  Section  30  -  Suit  by  plaintiffs 
on  b-^half  of  a  class. 

The  Court  is  justified  upon  proof  o£ 
custom  aud  prescription  to  p.iss  a  ilejree 
in  favor  of  the  plaiatiffs  for  a  declaration 
that  plaintiffs  aud  their  co-villagers  are 
entitled  to  erect  and  maintain  a  band  ou 
a  stream  every  year  during  the  rainy 
season  at  a  specified  place  letting  out  the 
surplus  water  for  the  use  of  the  hol.-^e;S 
of  servient  tenements  and  for  an  injuuetioa 
restraining  the  defendants  interfering  with 
any  baud  the  plaintiffs  might  construct  at 
the  .specified  place. — 24  Cal.,  865  ;  S.  C,  L. 
R.,   24   I.    .4.,  CO,  distinguished. 

The  grant  of  permission  under  Section 
30  of  the  Civil  Procedure  Code  miy  be 
inferred  from  tbi  circumstances  of  thj  case. 
The  mere  fact,  that  the  order  granting   per- 
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mission  was  not  recorded  iu  the  order  sheet, 
doea  not  vitiate  the  proceedings.  KALU 
KHABIE  U.JAN   MEAHA.     29-  C-    100. 

21  S-  13-  Evidence — Objection  as  to  ad- 
missibilitij  on  appeal. 

The  High  Court  declined  to  entertain 
on  appeal  an  objection  as  to  the  admis- 
sibility in  evidence  of  a  judgment  and  a 
decree  of  a  previous  case  on  the  ground 
that  objection  had  not  been  taken  in  the 
original  Court  and  the  appellant  had  re- 
ferred in  that  Court  to  these  documents 
as  affording  a  basis  of  two  of  his  obi  !C- 
sions  19  All.,  76,  S.  C,  L.  R.,  23,  I.  A., 
106,  distinguished.  HRIDOY  KRISHNA  v. 
PARAS  *NNA   KUMABI.     28-  C-  142- 

22  S-  13-  E.njiarty  decree  betioeen  the  par- 
ties is  admissible. 

An  exparty  decree  which  was  not  ob- 
tained by  fraud  and  which  is  between  the 
same  parties  on  a  question  in  issue  between 
them  is  admissible  iu  evidence  in  a  sub- 
sequent suit  between  them.  ASHUTOSH 
NATH  ROY  V.  ABDUL.  2S  C-  676-  on 
p.  679 

23  S-  13 — Alluvion,  diluvion — Evidence  — 
Possessioii — Burden  of  i) roof — Order  under  Sec- 
tion 145,  Criminal  Procedure  Code  (Act  V  of 
189S)— Reports,  maps,  etc.,  referred  to  in  such 
order. 

Orders  under  Section  145  of  the  Crimi- 
nal Procedure  Code  are  merely  police  orders 
made  to  prevent  breach  of  the  peace.  They 
decide  no  question  of  title,  but  under  the 
section  the  Magistrate  is,  if  possible,  to  decide 
which  of  the  parties  is  in  possession  of  the 
land  in  dispute,  and,  if  he  decides  that  one 
of  the  disputants  is  iu  possession,  the  Magis- 
trate is  to  make  an  order  declaring  such 
party  to  be  entitled  to  retain  possession  uutil 
evicted  in  due  course  of  law,  and  forbidding 
all  disturbances  of  such  possession  until  such 
eviction. 

When  such  order  is  passed,  the  burden 
of  proving  title  is  thrown  on  the  party 
against  whom  the  order  is  made.  The  person 
in  possession  can  only  be  evicted  by  a  person 
who  can  prove  a  better  right  to  the  posses- 
sion himself. — AinbUr  v.  Pushong  (I.  L.  B., 
XI  Cal,  365,  referred  to). 

Such  orders  are  admi-ssible  in  evidence 
on  general  principles,  as  well  as  under  Sec- 
tion 13  of  the  ludiau  Evidence  Act,  to  show 
the  fact  that  such  orders  were  made.  This 
necessarily  makes  them  evidence  of  the  fol- 
lowing facts,  all  cf  which  appear  from  the 
orders  themselves,  viz.,  who  the  parties  to 
the  dispute  were,  what  the  land  in  dispute 
was,  and  who  was  declared  entitled  to  retain 
possession  ?  For  this  purpose,  and  to  this 
extent,  such  orders  are  admissible  in  ovidenco 
for  and  against  every  one,  when  the  fact  of 
possession  at  the  date  of  the  order  has  to  be 
ascertained. 

If  the  lands  referred  in  such  an  order 
are  described  by  metes  and  bounds,  or  by 
reference  to  objects  or  marks  physically  ex- 
isting, these  must  necessarily  be  ascertained 
by  extrinsic  evidence,  i.  e.,  the  testimony 
of   persons    who   know   the     locality. 
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If  the  orders  referred  to  a  map,  that 
map  is  admissible  in  evidence  to  render  the 
order  intelligible,  and  the  actual  situation 
of  the  objects  drawn  or  otherwise  indicated 
on  the  map  must,  as  in  all  cases  of  the 
sort,   be    ascertained    by   extrinsic   evidence. 

Reports  accompanying  the  orders  may 
be  admissible  as  hearsay  evidence  of  re- 
puted possession  (2  Taylor's  Evidence,  Section 
517).  But  they  are  not  otherwise  admis- 
sible, unless  they  are  made  so  by  Section 
13  of   the   Indian   Evidence    Act. 

When  the  High  Court  has  found,  re- 
garding title,  in  favour  of  the  plaintiff,  the 
defendant-appellant  must  do  something  more 
than  show  that  the  plaintiff's  title  is  not 
free  from  doubts.  The  appellant  must  at 
least  give  some  acceptable  explanation  of 
the  circumstances  which  led  the  Court  below 
to  its  conclusion. — Raj  Coomar  Bey  v.  Go- 
bind  Chander  Roy  (L.  B.,  XIX,  Ind.  App., 
140,    referred   to). 

Kabultjats,  Chittas,  accounts  and  receipts 
do  not  prove  themselves,  and  are  valueless 
without  proper  oral  evidence  respecting  them  . 
DINOMONI  CHOWDRANI  v.  BROJO- 
MOHINI  CHOWDRANI.  6-  C-  W-  N-  386 
=12.  M-  L-  J-  8  29    I-  A.  24- =28.  C  187. 

P  c. 

24  S-  13— J'U'dgment: — Where  in  a  suit  be- 
tween a  Zemindar  and  the  Mirasidars  of  a 
village  the  question  of  title  to  the  poromboke 
lands  came  in  for  decision  held,  that  a  judg- 
ment in  a  prior  suit  between  the  Zemindar 
and  some  Mirasidars  in  which  it  was  held 
that  the  waste  lands  iu  the  village  were  the 
property  of  the  Mirasidars  was  relevant  un- 
der S.  13  of  the  Evidence  Act.— NATESA 
GRAMANI  V.  VENKATARAMA  RBDDI.     17 

M  L-  J  518=2  M  L-  T-  455- 

25  S-  13 — Suit  for  possession— previous  in- 
ter   parties  judgment   whether  admissible. 

A  bare  e:;pi'ossion  of  opinion  in  a  j  idg- 
ment  as  to  the  fact  of  possession  which  was 
not  givtn  effect  to  by  the  decree  is  not  admis- 
sible in  proof  of  possession  either  at  the  date 
of  the  judgment  or  at  any  other  time.  Such 
an  op.uion  is  not  a  recognition  of  a  right 
within  the  meaning  of  S.  13  of  the  Evidence 
Act.  KARIMA  BIBI  v.  SBIGOVIND  7.  Q. 
C  122. 

26  S-  13 — Sec  custom — Pre-emption — entry 
in  Wajib-ul-Arz. 

124.  P.  L.  R.  1903— As  to  entry  in  loajib- 
ul-arz 

65.  P.  R.  1903  =  139.  P.  L.  R.  1903  {ibid.) 
172.  P.  L.  R.  1903  =  64.  P.  R.  1903  (ibid.) 
106.  P.  L.  R.  1903=46.  P.  R.  1903  (ibid.) 

27-     S.  13 — See  Custom  Pre-emption — Houses 

in  towns. 

70.  P.  L.  R.  1903  =  i  7.   P.  R.  1903  (Houses 

in  Towns) 

92.  P.  L.  R.  1903-43.  P.  R,  1903  (ibid.) 
169.  P.  L.  R.  190:3—^52.  P.  R.  1903  (ibid.) 
2.  P.  R.  1903  =  5a.  P.  L.  R.  1903  (ibid.) 
44.  P.  R.  1903  ==75.  P.  L,  K.  1903  (ibid.) 
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28  S-  13— Siic  Custom— Pre-emption  on 
mortgages. — 

46.  P.  R.  1903  =  106.  P.  L.  R.  190^  (Pre- 
emption on  mortgages.) 

28(a)  S.  l3~l^ohalla  Parachian,  Rawal- 
pindi City ~ Pre-emption  based  on  vicinage- 
Sale  of  house —  Value  of  cases  decided  on  admis- 
sion. 

The  custom  of  pre-emption  based  on 
vicinage  does  exist,  in  respect  of  sales  of 
bouse  property  in  Mohalla  Parachian  or 
Matta  or  Waria  Khan,  Rawalpindi  City. 
Where  the  right  of  pre-emption  is  shown  to 
exist,  there  is  ex-necessitate  rei  a  presumption 
in  favour  of  vicinage. — 83  P.  R.  1888  Referred 
to. 

Confessions  of  judgment  and  admissions 
are,  of  course,  of  much  less  value  than  con- 
tested cases  properly  decided  where  the 
custom  has  been  found  to  exist  after  due 
enquiry,  but  such  admissions  are  not  irrele- 
vant and  by  no  means  valueless,,  as  they  may 
proceed  from  the  conciousness  of  the  exis- 
tence of  the  right  and  the  hopelessness  of 
contesting  it  69.  P.  R.  1901,  44.  P.  R.  1903. 
42.    P.   R.   1905.   R.— THAN  SINGH  v  TARA 

SINGH.    26  P-  R.  1907=69  P-  L  R  1908. 

29-  S-  13  {^)t  32  (7) — AdmissibUUi/  against 
person  not  a  party  to  the  document — Statement 
of  deceased  person — Bight  or  custom — Nalidi  or 
bhaoli  rent. 

To  prove  or  disprove  a  right  or  custom, 
it  is  not  sufficient  to  produce  evidence  of  a 
transaction  in  which  the  right  or  custom  was 
asserted  or  denied.  The  transaction  will  be 
relevant  under  S.  13,  01.  (a),  if  it  be  one  by 
which  the  right  or  custom  was  asserted  or 
denied.  Where  the  question  was  wheth-er 
a  tenant  held  lands  under  the  nakdi  or 
bhaoli  system  of  rent  and  the  Court  based  its 
decision  on  a  statement  contained  in  a  keba- 
nama  executed  by  the  deceased  grand  father 
of  the  tenant. 

Held,  that  the  hebanartia  was  not  admis- 
sible in  evidence  under  S.  32  (7)  read  with  S. 
13,  CI.  (a)  of  the  Evidence  Act.— BANSI 
SINGH    V.    MIR    AMIR  ALL     H  Q-  W.  N-. 

703 

^80.    S- 13  (b)  &  32  (3)  &  (5>,  49  &  90- 

Hindu  Law  —Inheritance — Primijenitiire,  rule 
of — Custom — Orissajand  tenure  in — Rciiulaiion 

XI  uf  1793— Regulation  X  of  ISOO— Regulation 

XII  of  IWS,  section  3i  —BJiunyan — Paliaraj — 
Kilta—^erh— Hereditary  offijc  estate  a'tached 
to — Statements  of  persons  who  are  dead — Usage, 
Opinion  as  to — Ancient  document,  custody  of — 
Regulation  VII  of  18S2,  Section  9. 

The  rule  of  priinogoaiture  may  exist  by 
family  custom,  ftUhau^h  the  estate  may  not 
be  a  raj  or  a  poUiain.  1  Cat.,  153  (P.  C.)  s.  c, 
L.  11.,  2  I  A.,  263  (P.  C.)  followed. 

Tiie  law  as  prescribed  in  the  Regulations 
expi-ossly  allows  the  rule  of  primogeniture  to 
prevail  in  the  district  of  Cuttaok  in  oases  in 
which  by  Oitiblished  usage  succession  to  the 
entire  estate  devolves  to  a  single  heir,  provid- 
ed the  rule  is  sliown  to  have  been  in  exist- 
ence at  the  time  of  Regulation  XII  of  iSOi, 
and  has  uot  since  been  departed  from.  1 
Cal.  186,  ».  c,  19  W.  R.  S.  referred  to. 
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Words  like  Bhumjan  and  Paharaj  used 
as  titles  of  the  owners  of  an  estate  in  Orissa, 
and  words  like-  Killa  and  Gerh  used  as  de- 
scriptive of  the  estate,  were  held,  when  read 
in  connection  with  passages  from'  standard 
works  of  reference  on  land  tenure  in  Orissa, 
and  taken  in  connection  with  the  evidence 
adduced  in  the  case,  to  furnish  a  proper  basis 
for  the  inference  that  the  estate  being  attach- 
ed to  and  devolving  with  some  public  office 
descended  only  to  the  eldest  sou  as  the  holder 
of  the  office.  The  statement  in  a  genealogical 
table  filed  by  a  member  of  a  family  who  is 
dead,  regarding  the  descendants  of  another 
member  of  the  family,  before  any  question 
arose  as  to  the  latter,  is  relevant  onder  section 
32  (5)  of  the  Evidence  Act.  SHYAMANAND 
DAS  MOHAPATRA  v.  RAMA  KaNTA  DAS 
MOHAPATRA.     32  C-  6- 

31-  S  13  &  35- — Maintenance  grant — 
Resumption — Presumption —  Alienability  —Evi- 
dence— Judgments  in  previous  cases — Recital  of 
pleadings. 

A  maintenance  grant  is  prima  facie  re- 
sumable  on  the  death  of  the  grantee,  where 
it  is  a  grant  for  the  maintenance  of  the 
younger  members  of  a  family,  and  whether 
it  is  in  the  hands  of  the  more  immediate  or 
in  those  of  the  more  remote  members  of  the 
family. 

Whether  a  maintenance  grant  is  heri- 
table and  alienable  is  in  all  cases  a,  question 
of  the  intention  of  the  parties. 

On  a  review  of  the  entire  evidence  in 
this  case,  it  was — 

Held,  that  the  grants  were  hereditary  but 
not  aUen.ible  without  the  consent  of  the 
grantor  or  his  representatives. 

It  wa^  the  practice,  in  old  times,  for  the 
Lower  Courts  in  Bengal  to  set  out  the  plead- 
ings in  their  judgments  and  this  practice  was 
recognised  by  Circulars  issued  by  the  Sudder 
Dewany  .\dalut.  Such  judgments  ace,  there- 
fore, admissible  in  evidence  under  section  35 
of  the  Evidence  Act  as  an  admission  by  a 
jiarty.  They  are  also  admissible  under  sec- 
tion 13  of  the  .\.ct  iis  instances  in  which  the 
right  in  question  was  claimed  and  disputed 
and  disallowed.  9  Cal.,  586,  followed.  BH  \- 
YA  DIRGUJ  DEO  v.  P.iNDE  FATEH 
B\H\D  JOR   RAM.     3  C-  L-  J-  521- 

32.  S.  13  and  43 — Custom— Alienation  — 
Power  to-  transfer  auceitral  property — Rawcils 
of  ilaitza  Ruiala,  Nurp'ir  Tahsil,  Kangra 
District — Admissibility  of preoious  judgments — 
MMgage — Unequitable  conditions — Onus,  Un- 
due influence. 

Ilild,  that  the  plaintitls'  family  of  Rivals 
seated  at  .Ua/uii  Badala  in  thj  Nucpur  Tiih- 
sil  of  Kangv.i.  Di-itriet,  desceudaati  of  a 
Hindu  Rajput  who  had  embraced  Isl-im^ 
must  be  regarded  aj  subject  to  Punjab  Cus- 
tom try  Liw  in  matters  of  alienation  as  dis- 
cn-ised  in  P.  R.  107  of  iS87  and  that  the  onux 
of  proving  a  custom  autlioiizing  alienatiou 
of  ancestral  land  by  a  p.-opr;6tor  withjat 
proved  neeesiity  rests  on  the  p^irson  so  alleg- 
ing. Punjab  Law  Reporter  117  uf  19^Jl,  P.  R. 
60  of  lS9.'i,  81  of  1895,  9i  of  189S,  ^  of  1900, 
referred  to. 
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Sno:  Govt,  acts  (VII  of  1870)    (Omd). 

A  j.'.dgmoQt  finding  that  a  particular 
person  was  not  of  sound  mind  Ijasjd  on  a 
letter  of  a  Medical  man  is  not  admissible  ei- 
tb.ir  under  Section  13  or  Section  43  of  the 
Kv.denoo  Act  in  a  subsequent  suit  to  prove 
thai  the  person  whose  mental  condition  is 
iu  quoiiion  was  not  of  sound  mind,  where 
the  previous  suit  was  not  between  the  same 
parties  and  no  formal  deposition  on  oath  of 
the  medical   man  was  recorded. 

Unequitable     conditions     aflfixed    to     a 
mortgage  should   not  be   enforce  1   by  Courts 
against   the   mortgagor   or   his    successor   iu 
titU.     9.0  Bom.,  677,  21  Madras  111,  112,  P.  R.  I 
131  of  IS'Jt,  folloioed. 

Where  the  mortgagee   who  had  obtained  | 
an   ascendency  over  the    mind    of    the  mort-  ] 
gagor  succeeded  in   gaining    the   mortgagor's  i 
con-ient    to    conditions    to    which   a  man    of 
ordiu'ry   sense  would  not  have  readily   con- 
sented   the  onus   lies   on    the    mortgagee    to 
prove     that    ha    had    made    the    mortgagor 
thoroughly   understood     the    nature    of    the 
transaction    and  that  money   could    not  have 
been    readily    procured  except    from  him-self. 
SHKH    MUHAMMAD    v    FATTEH     DIN. - 

154  i'-  L.  a  ,  1301=6  p.  a.  1902- 

33.  S.  18»  43 — "  Particular  iHStani^s  in 
which  the  ri-fut  was  claimed" — Admissibility  of 
judijmml  Hid  inter  partes  in  siwsequent  pro- 
ceedings—G.  P.  C,  S.  13. 

Per  Rasseil,  C.J. : — The  rights  and  customs 
in  S.  1-3  mast  be  understood  as  comprehending 
all  rights  and  customs  recognized  by  law  and 
therefore  including  a  right  of  ownership.  10 
B.  -139  lull.;  2B.  L.  R.  386,  651  and  5  B.  L.  R. 
230  ref.  to. 

Per  Beaman,  3. : — S.  13  applies  to  cases 
in  which  the  right  or  custom  in  question 
is  regiided  as  capable  of  surviving  re- 
peated instances  of  its  assertion  and  denial, 
i.  e,  continuing  rights  which  may  be 
interrupted  without  being  necessarily  de- 
stroyed. The  section  does  not  :  pply  to  the 
case  of  a  right  created  by  and  inseparably 
bound  up  in  a  document  and  which  does  I 
not  admit  of  proof  or  disproof  by  particular 
instaiiccs  of  assertion  and  denial.  The  ques- 
tion in  a  ca.se  was  whether  a  particular  sale 
deed  represented  a  genuine  or  a  sham  tran- 
saction. One  of  the  parties  produced  a 
ja Jginaut  not  inter  partes  to  show  that  the 
sale  Lias  been  declared  to  represent  a  sham 
transaction. 

HHd:—Pev  Rnsell,  C.  J.:  -That  the  jadg- 
ment  in  the  prior  suit  would  come  withia 
the  purview  of  CI.  2  of  S.  13. 

L'er  Beamin,  J.: — .A  party  who  has  been 
alijived  to  put  in  a  previous  judgment  not 
inl^rpari.s,  for  the  purposes  of  S.  13  of  the 
Evidence  Act,  cannot  be  allowed  to  use  its 
content?.  5!ta  judgment  virtually  thereby  con- 
vertin.i;  it  into  a  res  judicata.  That  therefore 
couoo'-lin.j;  that  the  judgment  in  iho  prior  suit 
vras  admissible  to  prove  that  there  was  a  dis- 
pur.j  about  the  genuineness  of  the  sale  deed,  it 
Could  net  be  used  for  any  ulterior  purpose.  - 
MUHA.\l.\IAD  AMIR  u  HAS.AN  MU HAM- 
MA  D.-S  B.  £i.  R.  63;  13  B.  143. 


Su":Govt.  acts  (VII  of  1870)    (Contd).         ' 

34-     S.  13,  43— .Sec   S.  11.  13    and  43—9  0. 

ir.  N'  ■W.l—Sec  Xo.  17— supra. 

84(a).    S-  13,  65  and  66  (2)--Granis, 

construction      of — Sectrndnrij     evidence — Jiidg- 
OT(j»is  n.ot  inter  partes,  admimbiliiy  of — Board's     j 
letter — Eccoynilion — Notice  to  quit.  ' 

Whore  a  grant  of  laud  was  made  as  a 
present  for  the  purpose  of  planting  a  garden, 
and  another  was  made  "suijict  to  £aith:ul 
service,"  and  the  documenio  of  grants  did 
not  contain  any  words  expressly  limiting  the 
grants  to  the  life  of  the  grantee,  nor  making 
them  descendible  to  the   heirs  of  the  grantee  ; 

Meld,  they  conveyed  only  life  grants. 

In  a  suit  for  hhas  po.ssession  on  the  ground 
that  the  defendants  were  tresjjassers  on 
the  death  of  their  ancestor,  the  grantee,  liie 
plaintiff,  relied  on  office  copies  of  grants  kept 
in  the  course  of  business  of  the  granlor's 
sh&rista  ; 

Held,  that  no  notice  to  the  defendants  to 
produce  the  original  was  necessary  to  render 
secondary  evidence  admissible,  as  the  defend- 
ants, from  the  nature  of  the  case,  must  have 
known,  that  they  would  be  required  to  pro- 
duce the  originals. 

Where  j  idgments  not  inter  partes  were 
filed  to  show  that  similar  grants  were  resum- 
ed by  the  grantor  or  his  heirs  on  the  death  of 
the  grantee  ; 

Held,  they  are  admissible  in  evidence  un- 
der the  provisions  of  S.  13  of  the  Evidence 
Act. 

Board's  letter,  dated  the  26th  November 
1792,  showing  that  jagirs  are  resumable  on 
the  death  of  the  grantee,  is  inadmissible  in 
evidence. 

When  the  agent  of  the  grantor,  in  ignor- 
ance oi  the  death  of  the  grantee,  granted  rent 
receipts  to  the  heirs  in  the  name  of  the 
grantee. 

Held,  the  receipts  did  not  recognise  the 
heirs  as  tenants  and  succes.ors  of  the  grantee, 
and  it  was  not  necessary  to  give  tiiom  notice 
to  quit  beioro  bringing  a  suit  against  them. 
SYKD  MAHAMMAD  KHAN  u.  ilAHAUA-JA 
NAM  NARAIN  bINGH  BAHADUR.     7  C-  L- 

J.  90. 

35     S.  14. — Fraud  intention — Acq^uiesccnce. 

The  plaintiff  having  obtained  a  money 
decree  against  defendant  No.  2  sought  to 
attach  certain  monies  in  the  hands  of  Ac- 
countaut-Goneral  as  his  judgment  debtor. 
The  monies  had  been  assigued  by  defendant 
No.  1  to  defendant  No.  2,  his  wife  who  object- 
ed to  the  attachment. 

Held,  that  f  jr  the  purposes  of  determin- 
ing the  question,  whetlier  the  deed  was  a 
sham  transaction,  the  Court  must  take  into 
consideration  all  the  circumstances  which 
surrounded  the  transaction  and  the  conduct 
contemporaneous  and  subsequent  of  the 
parties. 

It  was  found  that,  as  there  was  no  in- 
debtedness at  the  time  of  the  execution  of 
the  deed,  all  existing  debts  having  been  paid 
oS  before  its  execution  and  the  consideration 
for  the  conveyance  being  natui'al  love  and 
affection,  which  the  law  regards  as  good,  the 
deed  was  so  far  a  tioitd  fide  transaction. 
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Sup:  Govt,  acts  (VII  of  1870)  {Contd.) 

No  mala  jidei  ca,a  ba  presumed  merely 
from  the  possibility  that  the  settlement 
might,  pici'idioo  the  claims  of  subsequent 
creditors— i.  L.  B.,  XXIIl  Bom.,  146.  at  p. 
167;  referred  to. 

It  was  contended  for  the  plaintiff  that 
main  fides  must  bo  presumed  from  (1)  no 
notice  of  assignment  having  been  given  to 
tho  Aooouufcaut-Goneral  ;  (2)  interest  being 
realizod  by  tlie  deleudaut  No.  2  subsequently 
to  the  assignment ;  (S)  defendant  No.  2's 
dealing  with  moneys  in  satisfaction  of  his 
own  decrees. 

MeU,  that  mala  fides  could  not  be  presum- 
ed from  the  above  facts.  Notice  of  assign- 
ment to  the  Accountaut-General  was  not 
necessary  ;  it  must  be  presumed  that,  when 
the  defoudanb  No.  2  began  to  receive  the 
moneys  immediately  after  the  execution  of 
the  deed,  lie  received  them  for  defendant  No. 
1,  and  made  them  over  to  her,  and  from  her 
acquiescence  in  her  husband's  dealing  with 
the  moneys,  bi'naiiii  nature  of  the  transaction 
could  not  bo  pveoumed. 

It  is  not  tho  practice  of  the  Courts  in 
India  to  press  a  presumption  by  acquiescence 
against  a  parda-naslun  female  in  a  rival 
claim  from  tho  mere  non-coutestatlon  for  a 
limited  time  of  an  adverse  title. 

Whore  the  circumstances  attending  tho 
transactions  are  by  themselves  suggestive  of 
tomi /ides,  the  evideuco  of  intention  afforded 
by  subsequent  conduct  of  tho  parties  must  be 
clear  and  cogent.  It  must  not  bo  of  an 
equivocal  character,  but  absolutely  inconsist- 
ant  with  the  bond  fides  of  tho  transaction  and 
loading  to  one  and  but  one  presumption  only 
of    fraud.      ElillAHIM    RxVHIM    BHOY    v. 

FOuLBAl.    4  B-  L-  R- 130  =  26  B-  677- 

36-  S-  18- — Decree  against  dead  person — 
Beprescnlativc—licir — Law.  Wrong  proposi- 
tion, of — Aiiiiiissio7i  of. — 

A  suit  cannot  be  brought  by  or  against  a 
dead  man,  and  if  the  person  entitled  to  sue 
or  liable  to  be  sued  is  dead,  ohe  suit  must  be 
brought  by  or  against  tlij  person  who  is  en- 
titled or  liable  at  the  date  of  the  suit  brought 
making  it  clear  on  tho  face  of  ihe  plaint  how 
the   right   or    liability  arises. 

If  a  non-existant  person  is  sued,  as  re- 
presented by  an  existing  person,  and  a 
decree  be  obtained  against  him  in  that  form 
the  decree  is  regarded  as  obtained  against 
no  one  owing  to  the  non-existence  of  the 
defendant.  A  decree  obtained  against  a  per- 
son who  was  described  as  a  representative 
of  deceased,  but  did  not  hold  that  character 
can  not  bind  the  estate  of  the  deceased.— 
I.  L.  E.,  y   Bom.,  S6,    referred    to. 

When  a  party  against  his  interest  admits 
as  true  a  wrong  proposition  of  law,  ho  is 
entitled  to  maintain  the  right  when  he 
finds  out  his  mistake.  BALKKIbHNA  v. 
ORIENTAL  LIFE  ASSOCIATION  COM- 
PANY.   4  B.  L   il-  840. 

37-  S-  18  (2).— Seo  S.  8,  18  (2;,  21  &c. 
U.  B.  K.  lyu7.  F.  13    No  7.  supra. 

38.  S-  19,  20  &  80.  Heading  of  deposi- 
tion is  no  part  of  evidence — atid  no  admission. — 


Sup:  Govt,  acts  (VII  of  1870)  rContr!). 

The  hoading  of  a  statement  giving 
the  description  of  tho  witness  by  whom  the 
statement  is  made  is  no  part  of  the  deposi- 
tion   made   by  him   on    solemn   aSirmation. 

Where  the  heading  in  a  former  deposition 
of  the  Defendants'  mother  was  put  in  to 
prove  his  illegitimacy  and  tho  heading  ran 
as  follows;  "  1  have  lived  with  G.  these  12 
years  I  lived  with  him  before  his  wife  died 
two  years  before  ihat  event."  Held  that  even 
if  the  document  is  admissible,  it  has  no 
weight  ;  and  that  it  will  be  harsh  to  in- 
fer for  the  description  any  imputation  of 
uuchastity  or  that  the  witness  confessed  her 
immorality.  When  statements  of  witnesses 
are  not  improbable  and  not  shaken  on  cross 
examination  in  the  court  taking  them  has 
accepted  them,  the  -Appellate  Court  should 
not  reject  them  on  more  suspicion  that  the 
witnesses  are  nut  independent.  MOQBUL.\N 
u.  AHM.VD  HUSAIN.  6kB-  L-  E,-  233=8 
C-  W  N-  241=31-  I  A-  38=26.  -A^'IOS- 
P-C 

39-  S-  21- — Benami  transaction — Burden 
of  proof — Admission — Sale-deed  containing  ad- 
jnission  of  apparent  title  of  vendee. 

Plaiutirts'  father  and  the  defendant  were 
brothers.  They  separated  and  partitioned 
their  ancestral  estate.  On  the  death  of  their 
father  the  defendant  was  natural  protector 
of  tho  plaintiffs.  One  of  the  plaintiffs  alone, 
but  describing  himself  also  as  the  guardian 
and  protector  of  his  younger  brother,  who 
was  minor,  executed  a  deed  purporting  to 
sell  to  the  defendant  a  coffee  garden,  des- 
cribing it  as  having  been  enjoyed  by  their 
father  and  after  his  death  belonging  to  his 
sons,  the  plaintiffs.  The  plaintiffs  sued  the 
defendant  for  tho  recovery  of  the  coffee 
garden.  The  High  Court,  ou  the  whole  evi- 
dence decreed  the  plaintilis'  claim  and  relied 
upon  the  above  liocumeiit  as  containing  au 
important  .ailmissiun  ox  the  title  of  tho  plain- 
tiffs and  their  father. 

Held,  that  the  High  Court  was  right  iu 
so  using  the  document. 

That  in  order  to  displace  the  apparent 
title  of  the  pl.i,iu:,ilis,  it  was  incumbent  upon 
the  defendant  to  show  by  satisfactory  evi- 
dence that  the  funds  out  of  which  the  garden 
was  i^urchased  were  his  own  funds  and  thac 
they  had  failed  to  do  so.  PCLIYAMPATTI 
NAUANIER  V.  KUPPIER.     9  C-  W-  N-  89- 

40-  S.  Z\  Si,  \QZ-  'Admission  hy  a  person  in 
his  sale  certificate  made  by  himself. 

S.  21 — -^"y  statement,  as  to  rent  payable 
for  a  holding,  made  by  a  person  in  a  sale 
ccrtiticate,  wljich  was  obtained  by  him  as 
purchaser  of  the  holding,  at  a  sale  in  execu- 
tion of  a  decree  against  the  former  tenant, 
being  ill  tho  nature  of  au  admission,  cannot 
be  used  as  evidence  on  his  behalf,  as  such  a 
statement  does  not  come  within  the  e.^ception 
to  S.  21  of  the  Evidence  Act  and  is  not  relev- 
ant under  any  other  section.  RAMANI 
PERSHAD  NAIiAIN  SINGH  o.  iIAH.\NTH 
ADAIYA  GOSSAIN.       J.  L-  R-  31  C-.380. 
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Sup:  Govt,  acts  (VII  of  1870)  (Gontd). 

40.  (a)  S.  21  cls.  (1)  and  (3)  S  32  (5)  and  S. 
157  -  Admission  hy  ylaintiff — When  admissible 
in  his  favour — Statement  in  previous  deposi- 
tion. 

When  the  plaintiffs  sought  to  establish 
their  pedigree  by  proving  inter  alia  that  A 
and  B  were  brothers. 

Seld,  that  a  statement  to  that  effect, 
made  by  one  of  the  plaintiffs,  in  a  deposition 
given  long  before  the  controversy  m  suit 
arose,  was  admissible  in  evidence.  JADU 
NATH  SARKAR  v.  MAHENDRA  NATH 
EAI  CHOWDHUBY.     12  C-  W-  N-  266- 

41.  S-  32  Cl  (2). — Report  or  certificate  of 
a  medical  man  not  called  as  a  witness  as  to 
mental  state  of  an  alleged  lunatic  is  in- 
admissible in  evidence.  YAD  ALI  v.  MST 
AMIRUNNESA  7.  0-  C-  (See  Lunatics  Estates 
Act    XXXV  of  IboH)    No.  3. 

42-  S-  32— See  S.  4,  32,  &  90—6.  B.  L. 
R.  750  (P.  C)=31  I.  A.  217  =  26.  A.  581  = 
7.    0.   C.    290   No.  4  supra. 

43-  S-  32-    {2)-—'i<:count  sales. 

In  a  suit  to  racover  loss  sustained  on 
the  sale  by  the  plaintiffs  of  goods  consigned 
to  them  by  the  defendant  for  sale  by  their 
London  firm,  account  sales  are  good  prljna- 
facie  evidence  to  prove  the  loss,  unless  and 
until  displaced  by  substantive  evidence  put 
forward  by  the  defendants.— BARLOW  v. 
CHUNI  LALL  NEOGI,  J.  L.  K-  23  C- 
209- 

44-  S-  32  (2)  &  34- — Account — Corrobora- 
tion. 

The  plaintiff  relied  on  entries  in  the 
handwriting  of  her  deceased  husband  kept 
in  the  ordinary  course  of  his  business. 

Held,  that  entries  in  accounts  relevant 
only  under  section  34  of  the  Evidence  Act 
(I  of  1872)  are  not  alone  sufficient  to  chai'ge 
any  person  with  liability ;  corroboration  is 
required ;  but  where  accounts  arc  relevant 
also  under  section  32  (2)  they  are  in  law  suffi- 
cient evidence  in  themielves,  and  the  law 
does  not,  as  in  the  case  of  accounts  admissi- 
ble only  under  section  34,  require  corrobora- 
tion. Entries  in  accounts  may  in  the  same 
suit  be  relevant  under  both  sections,  and 
where  that  is  so,  it  is  clear  that  inasmuch  as 
they  are  relevant  under  section  32  (2),  the 
necessity  of  corroboration  prescribed  by  sec- 
tion 34  does  not  arise.  Though  accounts 
which  are  relevant  under  section  32  (2),  do 
not,  as  a  matter  of  law,  require  corroboration, 
the  Judge  is  not  bound  to  believe  them  with- 
out corroboration  ;  tha'j  is  a  mattjr  on  which 
he  must  exercise  his  own  jadicial  discretion 
as  a  Judge  of  fact.  RAMP\.\RABAI  v  BALA- 
JI  SHRiDHAR.  I.  L.  R..  28  B.  2»4  =  6 
B  L  R  ,  50 

45.  S-  32  (3)- — Statement  adoerse  to  deceas- 
eds' interest. 

A  statement  by  a  deceased  landlord,  that 
there  was  a  tenant  on  the  land  is  a  statement 
against  his  proprietary  interest  and  is  admis- 
sible under  Cl.  3  of  section  32  of  the  Evidence 
Act.  22  \V.  R.,  231  referred  to.  ABDUL 
AZIZ  MOLLA    1;.    EBRAHIM    MOLLA.     31 

C  965- 


Sup:  Govt,  acts  (VII  of  1870)  {Contdj. 

46-  S-  32  (3).— See  Sections  13  (b),  82  C.  6 
No.  28  supra. 

47-  S-  32  (4)  &  21 — Muhammadan  Law — 
Shia  School — Wakf  may  be  created  by  Will — 
Evidence — Legitimacy — Statements. 

According  to  Muhammadan  Law  of  the 
Shia  and  Sunni,  Schools  a  valid  wakf  may  be 
created  by  Will.  14  All.,  429,  overruled ;  6 
S.  D.  A.,  110  ;  8  I.  A.,  117  ;  5  M.  7.  A.  1«9  ;  22 
I.  A.,  86  and  87,  referred  to. 

Where  a  question  arose  whether  tha 
plaintiffs  were  legitimate  descendants  and 
heirs  of  the  son  of  the  testatrix  and  entitled 
to  dispute  the  Will  executed  by  her  and  to 
inherit  the  property  left  by  her — 

Held,  that  statements  made  by  the  testa- 
trix in  documents  addressed  to  the  WasUca 
office  long  before  the  present  dispute  arose, 
wherein  she  admitted  them  to  be  the  heira 
along  with  other  legitimate  heirs,  whose  legi- 
timacy was  not  questioned,  were  admissible 
in  evidence  and  entitled  to  great  weight,  and 
are  conclusive  on  the  issue  of  legitimacy. 

Held,  also,  that  a  petition  to  the  Wasika 
office  by  a  descendant  of  the  son  of  the  testa- 
trix, since  deceased  whose  right  as  heir  was 
not  disputed  to  the  effect  that  the  plaintiffs 
were  along  with  him  heirs  of  the  husband  of 
the  testatrix  was  admissible  in  evidence  as 
containing  a  statement  against  the  interest 
of  the  petitioner.  BAKER  ALI  KHAN  v. 
ANJUMAN  ARA.     7  C  W-  N-  465  =  5   B-  L. 

R  41=30  I  A  94=25  A  280  (P.  C ) 

48-  S-  82  (4)  and  A2-— Trade  viark  -  Im- 

porters'  right. 

In  a  suit  for  injunction  to  restrain  the 
defendants  from  importing  or  selling  watches 
similar  to  those  imported  by  the  plaintiff  on 
the  ground  that  the  plaintiff  had  under  con- 
tract with  the  manufacturers  sole  right  to 
sell  them  in  India. 

Held,  that  the  point  of  primary  import- 
ance for  the  plaintiff's  case  is  that  he  should 
show  that  the  value  of  the  trade,  which  he 
carries  on,  is  due  to  the  reputation  acquired 
by,  and  attaching  to  the  trade-mark,  as  a 
guarantee  of  importation  by  him,  and  not 
merely  as  a  guarantee  of  manufacture  by 
somebody  else,  and  that  therefore  the  imita- 
tion of  that  trade-mark  is  an  infringement 
of  an  exclusive  right  of  his  own,  entitling 
him  to  ask  for  protection  in  this  country. 
The  claim  was  rejected  on  the  ground  that 
the  agreement  with  the  manufacturers  did 
not  give  the  plaintiff  any  interest  in  tlie 
manufacturer's  trade-mark  and  the  mere 
exclusive  right  to  sell,  within  a  limited  area, 
would  give  no  right  to  restrain  a  person  im- 
porting and  selling  the  article  within  that 
area.  When  the  importer  has  adopted  a 
trade-mark,  as  a  guarantee  of  importation 
by  him  from  a  specified  spot,  he  is  entitled  to 
protection  against  a  person  using  that  mark 
and  although  unable  to  show  importation 
from  such  spot.  An  importer  can  only  pro- 
tect a  trade-mark  repicseuting  his  own  repu- 
tation and  the  advantages  accruing  there- 
from, but  not  the  trade-mark  of  another,  a 
manufacturer  or  producer. 
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Held,  that  wbore  ia  a  suit  in  India  the 
existence  of  a  trade-mark  ia  in  question, 
a  judgment  in  a  foreign  Court  aa  against  a 
str^i-ugor  declaring  the  existence  of  the  trade 
mark  is  not  admiHsible  in  evidence  either 
under  S.  32  (4)  or  S.  42  of  the  Evidence  Act 
which  deal  with  public  rights  and  not  rights 
of  a  private  individual    aa   against  the  public. 

The  plaintiff  was  not  saddled  with  the 
costs  of  the  defendant  on  the  ground  that  the 
plaiutiS  only  committed  a  bona  fide  mistake 
as  to  a  difficult  point  of  law.  CH.4RLES 
HEINIGER  V.  CONSTANT  DROZ.  3  B-  L-  R- 
l=2d.B433. 

49-    S.  32  (4)  &  (5)  and  35  &  51 --Pl;"^  of 

cuMom  of  a  family  as  well  as  of  the  tiibe  to 
which  the  family  belongs — Wajib-ul-arz,  value 
of,  as  record  of  custoyn — Rawaj-i-aam,  extracts 
from — Hearsay  evidence,  as-rcgards  rclatio^iship 
— Presumption  as  to  statement  of  a  witness  re- 
garding facts  occurring  in  his  life-time  and 
before  he  was  born — Dociimctits  relating  to 
gaddi-nashini  estates  in  proof  of  custotn  exclud- 
ing daughters  frcrm  inheritance  in  estate  not 
governed  by  that  rule — Custom  of  exclusion  of 
dauglUers  from  inlicritance  among  Chohans  — 
What  constitutes  valid  czistom. 

The  plaintiff  sued  for  possession  of  an 
estate,  as  the  daughter  of  its  last  undisputed 
owner.  The  defendants  contended  that  the 
plaintifi  was  excluded  from  inheritance  by 
a  custom  prevailing  in  the  family  and  tribe 
to  which  the  parties  belonged. 

A  party  can  plead  that  a  custom  obtains 
both  in  a  family  and  in  the  tribe  to  which 
that  family  belongs  ;  but  he  must  prove  tliat 
the  custom  is  binding  on  the  family,  whether 
he  confines  his  evidence  and  plea  to  the 
family  or  not.  7  A.  I.  j:  C.  and  20  C.  6i9  P. 
C.  referred  to. 

A  custom,  to  be  valid,  must  be  ancient, 
continuous,  reasonable  and  definite,  and  all 
this  must  be  established  by  clear  and  un- 
ambiguous evidence.  14  Jf.  /.  A.  570  refer- 
red to. 

A  wajib-ul-arz  is  generally  more  valuable 
as  a  record  of  opinion  of  peisons  presumably 
acquainted  with  the  custom,  than  as  an 
official  record  of  the  custom  ;  but,  if  duly 
attested  by  settlement  officials  and  signed 
by  zemindars  of  the  village  to  which  it 
relates,  it  must  be  admitted  in  evidence 
under  S.  35  of  the  Evidence  Act.  7.  0.  C. 
134,  7.    /.   A.   63=5.    C.   744  and  15.  C;  20  P. 

C.  referred   to. 

Neither  cl.  (4)  nor  cl.  (5)  of  S.  32  of  the 
Evidence  Act  justifies  the  admission  of  hear- 
say evidence  upon  the  question  whether 
a  particular  person  survived  another  or  upon 
the  question  whether  a  man  was,  at  the 
time  of  his  death,  joint  with,  or  separate 
from,  other  members  of  his  family  ;  nor 
can  the  grounds  of  the  opinion  of  a  deceased 
person,  as  to  the  existence  of  a  custom, 
even  if  stated  to  a  witness,  be,  as  such, 
proved   under    that   secti   a.     L.   R.  13   Q.  B. 

D.  818  :  20  G.  758  ;  24  C.  265  ;  25  M.  183  ; 
select  case  No.  265  ;  P.  C.  A.  No.  46  of  1899; 
lU  A.  1.   (P.   C.)  23    A.   37   (P.  C.)  ;    23   A.  72 
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(P.O.);  1  Woightwick,  112  p.  )i;9  ;  25..A. 
143    (P.    Cl  ;   and    31    I.   A.  217,    Ktfd.    to. 

When  a  witness  states  facts  which  oc- 
curred in  his  own  lifo-timo,  in  his  own  fa- 
mily, village  or  neighbourhood,  after  he  had 
becomo  of  age  it  may  bo  presumed  that  be 
is  testifying  to  his  own  knowledge  ;  but 
when  ho  states  instances  of  the  applicatioa 
of  the  custom  or  particular  facts  which  oc- 
curred before  he  was  born  and  he  does  not 
give  the  source  of  his  information,  it  can- 
not bo  presumed  that  he  is  repeating  in- 
formation acquired  from  his  father  or  grand- 
father or  some  other  person,  who  would 
bo    likely    to    have  been    aware  of   the   facts. 

On  the  contention  that  certain  docu- 
ments filed  by  the  defendants  were  not 
admissible  in  evidence  as  they  related  to 
the  succession  to  a  rnj  or  gaddi,  while  it 
was-  expressly  admitted  that  the  succession 
to  the  estate  in  suit  was  not  governed  by 
such  a  rule,  it  was  held  that  those  docu- 
ments wore  admissible  in  proof  of  the  cus- 
tom set  up  by  the  defendants,  although 
they  related  to  estates  which  devolved  upon 
a  single  heir.  7.  I.  A.  63  =  5.  744,  15.  C. 
20  P.  C.  and  20.  C.  758.  24.  G.  265.  25.  M. 
189.  19.  A.  1.  P.  C.  23.  A.  37.  P.  C.  23.  A. 
72,  P.  C.  25.  A.  143.  P.  C.  and  31.  I.  A. 
217.    referred    to. 

In  view  tof  the  evidence  produced  in 
the  case,  the  Court  held  that,  among  Jangra 
Soyigarlia  Chauhans,  daughters  were  excluded 
by  brothers  and  male  collaterals  however 
remote  from  inheritance.  MUSAXIMAT 
PARBATI  KUAR  v.  RANI  CHANDRAPAL 
KUAR,   8.  0    C    94- 

50     S    32  (a)   cl  (5),  S-  21  (1)  &  (3)— 

statement   of   reldtives  as  to  age. 

Where  the  question  in  issue  was  the  age 
of  the  deceased  assured,  in  a  suit  by  his 
heir  against  a  Life  Assurance  Company  held 
that  the  statement  of  the  deceased  him- 
self, as  to  his  age,  contained  in  the  pro- 
posal form  in  the  declaration,  is  legally 
admissible  in  favour  of  the  plaintiff  under 
Section  32  (a),  clause  (5)  and  Section  21, 
clauses  (1)  and  (3),  but  it  can  carry  little 
weight  when  it  is  oppcsed  to  prior  statements 
made  by  the  deceased  himself  in  respect  of 
his   age. 

The  report  of  the  medical  expert  of 
the  Company  cannot  be  admitted  in  evi- 
dence without  examining  tho  expert  himself 
as    a   witness. 

Even  expert's  opinion  in  the  matter  of 
age  cannot  be  safely  accepted  and  acted 
upon  when  the  difference  between  the  con- 
tending parties  as  to  the  age  is  only  about 
3  years. 

A  statement  as  to  the  age  of  his  bro- 
ther, made  by  his  sister,  is  admissible  after 
her  death  under  Section  32,  ol.uise  (5)  of 
the  Evidence  Act,  lUustrfttiou  (c).  The 
date  of  birth  being  the  commencement  of 
a  relationship  by  blood  and  so  relating  to 
the  existence  of  each  relationship  (20  C  758 
followed) , 
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Prescviptious  iu  tUomselves  do  not  prove 
that  the  jiurton  for  whom  they  were  giveu 
suffered  from  disease  for  whioli  such  prescrip- 
tions are  really  givea.  OKIENTAIj  GOVT 
LIFE     ASSURANCE     COMPANY    v.    NAR- 

SINHA  CHARG.    U.  M-  L-  J.  379=25.  M, 
183 

51'  S-  32  (5)- — Marriage  Legititnao/ — 
wakf  bi{  will. 

Held  that  among  Shia  sect  of  Maho- 
medans  marriage  includes  mnta  marriage 
and  therefore  wherever  the  word  marriaoe 
is  used  iu  Act  I  of  1872  S.  32,  it  must  in- 
clude mtita  marriage  so  far  as  it  deals  with 
case  under  the  Shia  Law.  Held  further  that 
the  law  does  not  prevent  creation  of  Wal'f 
by  using  other  expressions  than  "  Wakaflo  " 
and  the  intention  for  creating  the  wakf  hav- 
ing been  established  the  forms  and  expressions 
are  immaterial.  Held  further  that  the  deed 
creating  the  )«afr/  was  not  a  will  but  a  wakf- 
hel-wasiat  and  therefore  could  not  be  valid  aud 
operative.  Held  also  that  when  the  testator 
declared  appellants'  mothers  as  her  graud 
daughters  it  must  (following  10  W.  R.  409) 
be  presumed  that  she  meant  legitimate 
daughters  nothing  to  the  contrary  being 
shown.  ANJMAN  ARA  BEGAM  v.  SADIK 
ALT    KHAN.     2-    0-  C-    115- 

52.  S-  32-  (b)-— Pedigree  tahU— Proof  of 
relationship — 

A  pedigree  table  was  alleged  to  have 
been  prepared  by  certain  bards  at  the 
instance  of  a  Raji.  It  was  held  to  be 
inadmissible  in  proof  of  relationship 
as  neither  the  bards  nor  the  Rail  had 
been  produced  as  witnesses  and  it  \ias  not 
proved  that  they  were  dead  or  could  not 
be  found  or  had  become  incapable  of  giv- 
ing evidence  or  could  not  be  produced  wich- 
out  unreasonable  expense  ot  delay.  SURJ\N 
SINGH    V.    SARDAR  SINGH.     5.  C-  W-  N- 

49=23  A.  72  (P    C  )• 

53-  S-  32-  (.5-)— Evidence — Pedigree,  proof 
of —  Evidence  of  witnesses  who  have  heard 
names  of  ancestors  recited — Evidence  of  relatives 
—Grounds  for  discrediting  evidence —  Mode 
of  dealing  with  evidence — Witnesses,  credibiUty 

"f- 

Evidence   of  competent  witnesses    as  to 
their   having  heard    the   names    of     the   an- 
cestors recited    by  members  of  the  plaintifi's 
family  on    ceremonial    and    other   occasions 
was    held    to    be   admissible  evidence  in  sup-  ; 
port  of    the     pedigree   on    which    the   plain-  j 
tifl   based   his   claim.    Such    evidence   is   not  ; 
open    to    criticism    merely    on     the     ground  i 
that   the  witnesses   are  relatives.     The    rcla-  ' 
tionship  of   a   class   of    witnesses  shoull    be  | 
con.-idered    only    with    the  ordinary  caution  ! 
with  which  te?timony  is  sifted,  where  sympa- 
thy with  one  side  is  to  be  taken    for    granted, 
and  should    not  be    treated   as  maicing  them 
interested  or    unreliable    witnesses.     The  fact 
that  one    of   such   persons     besides     being  a 
relative  was  assisting   the    plaintiff     in     the 
case,  and  that  the  other  witnesses  were  con- 
nected with   this    person   by   blood    or   ser- 


j  Su«:  Govt,  acts  (VII  of  1870)    fCo„td  )    , 

I  vice,  is   not  necessarily  sulEuiout  ground  for 

•  discrediting   their   evidence.     The     rej  motion 

I  of  certain  speoiiio  statements  of     a     witness 

I  is   not  necessarily  a   ground  for  disbelieving 

the    whole    of  his   evidence  ;    nor   is    the  fact 

that  a   Judge     has     not     acted     on    certain 

portions    of     his    evidence     which     may     tie 

due   to   caution   on    the     part  of  the   Judge 

or  inaccuracy  on  the  part  of  the    witness. 

Public  assertion  of  the  relationship  of 
plaintiff's  family ;mado  by  plaintiffs  grand- 
fathers and  father  on  several  occasions  in 
courts  of  Law  without  such  assertions 
meeting  with  any  denial  on  behalf  of  the 
defendant  were  held  to  be  evidence  of 
pedigree.  DEBI  PERSHAD  GHOWDHRY 
V.  RADHA  CHOWDHRAIN.     31.  \.  /^.  160= 

9  C-  W-  N,  161;  p.  C  =32  C  84-  (P.  C) 
54.     S-  32-   (5)   &  C.    See  a  J   C.  6  No.    88 

Supra, 

55-  .  S.  32.  (5)  &  QO'—Practic.  of  Privy 
Council  with  respect  to  decisions  as  to  credibility 
of 'toitnesses  by  lower  courts— Hearsay  evidence 
— Ancient  document — Discretion  of  Court  in 
calling  for  formal  proof   of. 

The  Judicial  Committee  will  not  criticize  • 
with  any  strictness  of  opinions  as  to  the  ere-  ' 
dibility  of  witnesses,  which  is  eminently  a 
question  for  the  Courts  in  India.  Where 
the  Courts  below  had  rejected  the  evidence 
of  certain  witnesses  on  the  ground  that  it 
was  hearsay  only  and  had  not  conformed 
with  S.  32  of  the  Evidence  Act,  and  on 
the  face  of  the  evidence  it  was  sometimes 
uncertain  whether  the  witnesses  were  speak- 
ing from  the.i-  own  pergonal  knowledge  or 
from  information  derived  from  others, 
but  the  Courts  had  considered  it  from  both 
points  of  view  and  held  it  inadmissible, 
the  Judici  ■■  i  Committee  saw  no  reason  to 
differ  from  the  estimate  which  the  Courra 
had  formed  as  to  the  credibiUty  of  the 
witnesses  in  the  former  case,  nor,  in  the 
latter  case,  to  question  the  manner  iu 
which  the  Courts  had  applied  the  pro- 
visions of  3.  32.  Notwitstauding  a  document 
was  more  than  30  years  old  and  haci  been 
produced  ;  om  proper  custody,  ihe  Courts 
below,  on  tue  ground  that  there  were  cir- 
cumstances in  the  case  and  evidence  as  to 
the  document  itself  which  threw  great 
doubt  on  its  genuineness,  exercised  their 
discretion  under  S.  90  of  the  Evidence  Act 
by  not  admitting  the  document  in  evidence 
without  formal  proof,  aud  rejected  it  when 
no  such  proof  was  given.  The  Judicial 
Committee  considered  that  the  discretion  ( 
the  Court  had  been  rightly  oxex'cised  an 
declined  to  interfere  with  it. — SH.\FIu- 
UNNISSA   V.  SH.\BAN    ALI     KHAN.— 9   Q. 

W  IT   105;  p.  C=31  I-  A.   217=26  A- 

581  (P.  U ) 

56-  S.  32  ib)— Evidence— Report  of  Panch 
in  previous  family  disputes — Pleadings — New 
point  raised  for  the  first  time  on  appeal  before 
Privy  Couuil  - 

Matters  in  dispute  between  the  heads  of 
the  two  familv  lines  represented  by  the  par- 
ties  to   the    fLeseut    suit    were    referred    to 
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Pauch  for  enquiry.  Their  report  contained 
a  pedigree  table  of  the  family  including  rela- 
tiouship  by  adopiion  of  the  members.  Both 
the  disputautn  signed  the  report  each  saying 
that  ho  agreed  to  what  was  stated  in  it.  It 
does  not  apjear  whether  any  formal  order 
was  made  on  this  report,  and  tho  record  of 
the  case  did  not  include  any  order  of  refer- 
ence or  formal  statement  of  the  case  to  show 
what  was  tho  precise  subject  of  decision. 
But  the  report  was  filed  and  preserved  in  tho 
Collector's  office.  The  question  of  adoption 
uow  in  dispute  could  hardly  have  been  tho 
point  in  dispute  before  the  Panch. 

Held,  that  tho  report  was  admissible  in 
evidence  and  the  findings  of  the  Panch  em- 
bodied in  tho  report  were  strong  evidence  in 
matters  of  family  pedigree.  The  report  was 
not  rendered  inadmissible  by  its  being  tam- 
pered with. 

Where  a  point  had  not  been  raised  in  tho 
pleadings  the  Privy  Council  did  not  allow  it 
to  be  raised  for  the  first  time  on  appeal  to  tho 
Council.  AJ.\B  SINGH  v.  NANABHAU.  25 
B.  1  (P.C)- 

57-  S-  82  (5).  49>  60— Custoin—Bindu 
Law — Frimogeniturc — Inheritance — Burden  of 
Proof — Admissibility  of  statements  of  deceased 
persons. 

The  burden  of  proving  that  the  custom 
In  a  particular  family  of  primogeniture  re- 
gulates the  succession  to  their  property,  is 
upon  him  who  claims  to  inherit  in  that  right. 
The  elder  of  two  brothers  having  obtained 
possession  of  all  the  family  estate,  the  young- 
er suing  for  his  half  share  under  the  general 
Hindu  law,  was  met  by  the  defence  that  there 
■was  in  this  family  a  custom  of  primogeni- 
ture. Upon  tho  evidence  the  decision  was 
that  the  custom  alleged  had  been  proved  to 
exist.  There  was  no  documoutary  evidence 
prior  to  the  conquest  of  the  upper  part  of 
the  Doab  in  1803.  The  family  was  one  of  three 
families  that  descended  in  three  branches 
from  a  common  ancestor  said  to  have  died 
in  1695.  In  the  two  other  families,  as  was 
admitted,  primogeniture  prevailed,  a  fact 
giving  rise  to  much  probability  that  it  was 
the  custom  in  this  ono  also.  For  nearly 
eighty  years  possession  had  been  consistent 
with  the  alleged  custom  and  in  the  earlier 
part  of  that  period  inconsi:.lx;nt  with  any 
other  basis.  In  that  part  of  the  oral  evidence 
which  related  to  the  ^rAciica  oi  gaddinashini 
in  the  family,  there  was  an  identification, 
understood  to  be  meant  by  the  witnesses,  in 
speaking,  of  that  practice,  with  primogeni- 
ture ;  in  the  same  way  that  is  referred  to  in 
tho  judgmout  in  Thakur  Nitr  Pal  Singh  v. 
Thakur  Jai  Pal  Singh  (L.  R.,  23  I.  A.,  147  ; 
I.  L.  R.,  19  All.  1).  In  the  evidence  as  to 
tradition  regarding  the  family,  learned  by 
witnesses  from  deceased  persons,  their  state- 
ments came  within  sub-s.  (5)  of  e.  32  of  the 
Evidence  Act  1872.  And  by  the  aid  of  s.  49, 
rendering  relevant  tho  opinions  of  persons 
having  special  means  of  knowledge  as  to 
family  usages,  oral  statements  of  such  opi- 
Bioug  were  admisiiible.     But  i.    60  requires 
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that  oral  evidonce  referring  to  an  opinion, 
or  its  grounds,  should  be  tho  evidence  of  a 
parson  holding  that  opinion  on  the  grounds 
referred  to.  A  witness  may  state,  as  the 
ground  of  his  opinion  as  to  tho  existence  of 
a  family  custom,  information  derived  from 
deceased  parsons.  But  this  must  bo  tho  state- 
ment of  independent  opinion;  and  though 
derived  from  hearsay,  must  not  ba  the  msra 
ropDtition  of  hearsay.  The  weight  of  such 
evidence  depends  upon  the  ohararaotor  of  the 
witness  and  of  tho  doceasod.  GARUU.V- 
DHAWA.JA  PRASAD   v.  SUPERUNDHWA- 

JA  PRASAD.    I.  L-  R,  23  A-  87. 

53    Evidence  Act  lSi2  S.   32  {6j~Pcdigrce- 
table. 

Held,  that  the  pedigree-table  said  to  have 
been  prepared  thirteen  years  before  suit  from 
the  history  given  by  bards  and  copied  from 
certain  papers  in  their  possession  was  not 
relevant  when  tho  bards  or  the  persons,  who 
had  the  pedigree  drawn  up,  wore  not  called 
as  witnesses  and  no  reason  was  given  for 
their  absence.     SURIAN  SINGH  v.  SARDAB 

SINGH.    5  C-  W-  N-  43=23  A-  72  (P.  C  ) 

59     S.  32  (7) — Admissibility  of  document — 

New  trial — Preferable  heir — 

It  was  contended  by  the  appellant  that 
certain  documents  which  were  resenter-alias- 
aota  and  did  not  fall  under  any  of  the  clau- 
ses of  S.  32  of  tho  Bvidjnoe  Act,  were  impro- 
perly admitted  in  evidence.  Th3y  were  h.jld 
to  be  admissible  against  him  as  being  clearly 
evidence  against  persons,  through  whom  ha 
claimed.  With  regard  to  the  birth  of  a  pjs- 
tliumous  son,  whose  brith  if  proved,  the  ros- 
poudent  would  succeed  in  pcefereuco  to  the 
appelant,  a  documjut  in  Persian  characters 
was  produced  consisting  of  two  different 
kinds  of  paper  fastened  together  of  which  tho 
lower  portion  (which  the  appallant  alleged 
to  be  a  forgery)  was  in  diEfereut  handwriting 
from  that  of  the  upper  portion  and  was  writ- 
ten with  a  difforeni  pen.  It  was  also  object- 
ed that  the  word  in  the  upper  portion  tran- 
slated "son"  really  meant  only  "child"  or 
"offspring"  without  distinction  of  sex.  Held 
that  even  if  the  appellant's  contentious  were 
correct,  other  expressions  in  the  upper  por- 
tion of  the  document  pointed  to  the  existence 
of  a  son,  and  the  fact  of  its  being  expressly 
r.i-tcrred  to  in  another  document  of  slightly 
later  date  (the  genuineness  of  which  was  no' 
impeached)  furnished  contemporaneous  pcoo 
by  reference,  and  therefore  the  grave  suspi 
cion  attaching  to  tho  document  did  not,  uu 
der  the  ciroamstanoes,  form  suSieient  ground 
for  overruling  the  concurrent  decisions  of 
the  Courts  below.  A  new  trial,  asked  for  on 
the  grounds  that  a  mass  of  evidence  had 
been  improperly  received,  and  that  tlie  earlier 
document  above  referred  to  was  so  clearly  a 
forgery  that  inj  istice  would  be  done,  if  tha 
decisions  appealed  from  were  allowed  to 
stand,  and  consequently  there  had  been  a 
gross  miscarriage  of  j  istice,  was  refused  on 
the  above  findings,  the  Judicial  Committea 
being  o£  opinion  that  there  was  no  reason  for 
departing  from  •tUeit  usual  practice    sf  da- 
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dining  to  interfere  with  concurrent  decisions 
on  fact.  Scinble,  under  tbo  Jlithila  law  an 
agante  in  the  seventh  degree  is  a  preferable 
heir  to  a  sister's  son.— RANI  SRT:MATI  v. 
KIIAGENDRA    NARAYAN   SINGH.     31.   J. 

A- 127-  PC- =31.  C- 871- (PC)- 

60-  S-  33. — Statenunit  ill  writing  b;i  pcrso:i 
who  could  have  been  called  as  a  witness  but 
vas  not — Statement  of  deceased  person — Report 
of  Patwari — Limitation. 

Where  a  person,  though  alive  at  the 
time  the  plaintiff  closed  his  case,  was  not 
called  as  a  witness,  statements  in  writing 
by  such  person,  filed  before  his  death  in 
support  of  the  plaintiff's  case,  were  held 
by  the  Judicial  Committee  to  be  inadmis- 
sible in  evidence,  as  statements  of  a  de- 
ceased person.  A  genealogical  table  pur- 
porting to  have  been  made  by  a  person 
since  dead,  but  which  was  shown  to  be 
merely  an  exhibit  binding  on  him  for  the 
purposes  of  a  former  suit,  was  held  to  be 
inadmissible  in  evidence,  having  been  made 
without  the  personal  knowledge  and  belief 
which  must  be  found  or  presumed  in  any 
admissible  statement  by  a  deceased  person. 
In  the  report  of  a  patwari  as  to  the  date 
of  a  death,  the  native  date  was  given  aud 
after  it  what  purported  to  bo  the  correspond- 
ing English  date.  The  dates  being  found 
not  to  correspond  :  Held,  on  a  question  of 
hmitation,  that  the  substantive  statement 
was  that  given  in  the  vernacular  and  that 
the  rest  was  a  miscalculation. — JAGATPVL 
SINGH  V.  JAGESHAR  BAKHSH  SING      30 

i5^A.'l4l;  ?.t-  '•  ^  ^- '''  ^  ^-^ 

61-  S-  32-— Statement  of  persons  who 
can  not  be  found  or  called  as  witnesses — 
9.  B.  L.  R.  1047— See  S.  11  and  32— No 
(19)  Supra. 

62-  S.  S3.  Copy  of  living  deponents'  state- 
ment inadmissible  except  under  special  eir- 
cjivisfances. 

Under  S.  33,  unless  the  deponent  is 
dead  or  can  not  be  found  or  is  incap- 
able of  giving  evidence  or  can  not  be  pro- 
duced without  an  unreasonable  amount  of 
delay  or  expense  and  unless  the  pro- 
ceedings are  between  the  same  parties 
or  their  representatives  and  the  ad- 
verse party  had  the  opportunity  to  cross- 
examine  the  witness,  no  copy  of  a  witnesse's 
^l?F,"^^'J''^^  IS  admissible  in  evidence.  GHA- 
KURI  SINGH  V.  SURAJ   KUAR.    2  A.  L- 

63.  S.  3i—Acco!ivts  regularly  Jtcnt. 
c,  -.^fj  accounts  to  be  regularly  kept  under 
b.  d4  they  need  not  have  been  written  from 
day  to  day  as  the  transaction  took  place, 
ihoughit  may  affect  their  credibility  it  can 
°°TT^';?,H?'"J^^''°^  inadmissible.     ATJIA  R.\M 

"■  Ji  %^  ^J"^'-  A?;  I"  R-  2»3=25  B.  616 

„„r,  ;  ?•  34  and  U4-£m<W<'s  m  books  re- 
VWarUj  ''n"—P'-emmptio>i—Instrume}U  of  debt 
in  aetitor  s  possession. 

Where    the    instrument   of   a   debt    and 

th?i  kV"  """  '^°'^'  ^'•<=  '"  t^"  possession  of 
the  debtor,  pnma  facie  there  is  a  Btrong  pre- 
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sumption  that  the  debt   has  been  discharged,  ' 
and  tbo   burden  of  proof   lies  upon  the  credi- 
tor to  rebut  the  presumption. 

Entries  in  books  regularly  kept  are  ad- 
missible in  evidence  not  only  for  the  purposa 
of  refreshing  the  memory  of  !\  witness  but 
also  as  corroborative  cvidoncn  of  his  state- 
ment.    BHOY    IIONG    KONG   v.  R.  M   s    P 

ra:\in.\than  chetty.   4  B-  L  It  373,  6 
W-  K.,  C   401=29  I.  A.  43=29  C    334 

(P.  C). 

65.  S.    3^~  Accmmt   l>io7e.i  containing   e.n- 
tries  after  transaction — Corroborated  evidence. 

For  account  books  to  be  regularly  kept 
under  S.  34  it  is  not  necessary  that  in  thuia 
entries  may  have  been  made  from  day  to  day 
or  from  hour  to  hour,  as  transactions  have 
taken  place.  Entry  in  account  books  is  ad- 
missible as  corroborated  evidence  of  oral  tes- 
timony of  payments.  The  opinion  expressed 
in  4  B.  576  against  the  reception  of  an  account 
book  containing  an  entry  not  made  at  the 
time  of  the  trans<aotion  was  not  approved. 
The  time  of  making  the  entries  may  affect 
their  value  but  if  they  have  been  regularly 
made  in  the  course  of  b^sines^  afterward.;, 
it  does  not  make  them  irrelevant.  THiu 
DEPUTY  COM:\fISSIONER  OP  B\R\- 
BANKI    V.    RAM  PARSHAD.     4.  P.    "W    -N 

147. =2.    0.    C  311.    (P.    C.)=27.    Q.   m. 

66.  S.  34.    Accounts  books— Copies. 

A>  person  used  to  enter  in  a  chhota  khata 
all  his  receipts  and  money  advances  to  his 
servants.  After  the  expenses  had  been  in- 
curred by  the  amlah  to  whom  the  money 
was  thus  advanced  he  had  to  submit  a 
furd  embodying  the  exepenses  which  were 
checked  by  him  regularly.  Jlonthly  ac- 
counts were  used  to  bo  prepared  from  this 
khata. 

Bcld  that  the  chhota  khata  books  should 
be  regarded  as  the  original  accounts,  and 
in  the  absence  thereof  the  furds  and  the 
monthly  accounts  ware  admissible  in  evid- 
ence for  the  purpose  of  pi-oviug  what  were 
the   actual    receipts. 

These  accounts  having  been  regularly 
kept  were  admissible  in  evidence  even  though 
the  chhota  khata  itself  was  not  produced. 
27  A.  118  Referred  to.  RA.TA  PEARY  MOHAN 
MOOKERJEE  v.  NARENDR.\  NATH  MOO- 

KERJEE.    9.  c.  W.  N.  421=32  C.  582- 

67.  S.  35. — Effect  of  entry  of  pre-emption 
in  a  previous  wnjib-ul-azr  and  its  omission, 
from  the  latter  o-ne. 

Held,  that  the  right  of  pre-emption,  re- 
corded in  the  Wajib-ul-ar2  of  1866,  must  be 
taken  to  be  a  record  of  customary  right.  A 
Wajib-id-arz,  prepared  and  admitted  accord- 
ing to  law,  is  prinid  facie  evidence  of  the 
existence  of  any  custom  oi  pre-emption 
which  it  records.  W.  N.,  All.,  ia97,  p.  3  •  2 
All.,  87  ;  8  All,  434,  referred  to. 

Held,  also,  that  as  there  was  no  evidence 
whatever  that  the  custom  ol  1866  had  fallen 
into  disuse,  and  the  word  'nadarad'  in  the 
Wajib-ul-arz  of  1886-87,  could  not  be  taken 
ae  meaning  that  there  was  no  custom,  or  that 
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a  custom,  which  had  oxislod,  had  fallen  into 
disiiso,  the  custom  must  he  presumed  to  con- 
tinue to  exist.  Bules  passed  by  Local  Gov- 
ernment, for  the  recording  of  rights  in  the 
District  of  Gorakhpnr,  directed  that  pre- 
emption should  be  noticed  "  when  the  pro- 
prietors expressly  demand  that  it  bo  noted 
and  prove  conclusively  that  the  custom 
exists."  W.  N.,  All.,  1901,  p.  29,  overniUd  ;  IG 
All.,  40  referred  to. 

A  rccord-of-righta  is  nob  admissible  in 
Dvidonco  to  show  by  an  entry  or  by  its  silonoa 
that  a  particular  custom  dooa  not  exist  in  a 
village. 

:  Section  35  of  the  Evidence  Act  only  pro- 
vides that  any  entry  in  an  official  public  book, 
which  is  duly  made  by  a  public  servant 
in  the  execution  of  his  duty,  is  of  itself  a 
relevant  fact ;  but  it  does  not  make  the  hook 
evidence  to  show  that  a  particular  entry  has 
not  been  made  in  it.  7  C.  L.  R.,  35C  ;  10  Cal., 
102.1 ;  19  Ca;.,  20;  L.  R..  7  /.  A.,  G3,  refer- 
red   to.     ALI     NASIR     KH\N     i'.     MANIK 

CHAND.    A-  W.  N.  1902  P  207=25  A  90 

(F-  B ) 

68-  S-  35.— .K/fc'  °f  '"■try  in  Collector's 
book  on  title. 

Held  by  Chandra  Warkar  and  Jaedb,  J.  J. — 
Where  lands  are  entered  in  the  Government 
records  in  the  name  of  a  particular  person 
the  entry  is  not  sulficient  to  prove  that  per- 
Bon'a  ownership  in  those  lands,  sucli  entries 
are  only  an  evidence  of  that  person's  owner- 
ship of  land  taken  with  some  other  evidence. 
Per  Aston  J.  (dissenting) — Such  entries  in 
the  name  of  a  particular  person  are  material 
though  not  conclusive  evidence  of  liis  owner- 
Bhip  of  those  lauds.  PANDURANG  VASTJ- 
DBO  V.  ANNANT  LAKHMAN.  6  B  L-  R- 
956- 

68  a.  Father  giving  land  to  sons—Sons  dead 
— Son's  wife  and  children  suing  father  for 
possession- — Entry  in  revenue  register  by  thugyi 
— Entry  to  the  effect  that  father  sent  sons  icith 
letter  declaring  his  wishes — Report  to  thugyi 
cmdd  not  effect  the  gift- — Children  wrongly 
joined  as  plaintiffs- — thtty  of  Subordinate 
Court — Pyatbaing,  meaning  of—S.  35,  Evi- 
dence Act. 

The  plaintifia  alleged  that  P.  G.,  their 
husbands'  father,  gave  his  paddy  land  to  his 
sons  and  transferred  it  to  their  names  in  the 
revenue  register.  On  the  death  of  their  hus- 
bands they  and  their  children  brought  a 
declaratory  suit  against  P.  G.  and  prayed  for 
possession  of  the  land.  The  evidence  in  the 
case  consisted  of  an  entry  made  by  a  tiiugyi 
or  revenue  Surveyor  in  the  revenue  register, 
the  entry  being  that  P.  G.  sent  his  sons  with 
a  letter  declaring  his  wishes.  The  pUintifis 
did  not  allege  that  the  gift  in  question  was 
effected  by  the  report  to  the  thugyi ; 

Held,  that  what  the  plaintiffs  had  to 
prove  was  gift  made,  and  that  the  report  to 
the  thugyi  could  not  effect  the  gift ; 

Held,  also,  that  the  entry  could  only  bo 
proved  with  the  letter  that  accompanied  it, 
but  not  otherwise, 
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Held,  further,  that  their  children  wera 
wrongly  joined  as  plaintiffs,  as  they  had  no 
rights  to  possession  of  inherited  property 
during  the  lifetime  of  their  mothers. 

The  duty  of  a  Divisional  Judge  is  to 
follow,  not  criticise,  the  rulings  of  the 
Chief  Couit,   to    which   ho   is   subordinate. 

A  pyatbaing,  as  its  name  implies,  i3 
the  foil  out  out  of  revenue  register  IX, 
and  given  to  the  person  who  reports  any 
matter    to    the    thugyi. 

When  a  thugyi  or  revenue  surveyor  is 
examined,  ho  may  be  asked  to  prove  that 
he  made  entries  in  the  ordinary  course  of 
his  duty  in  revenue  register  IX,  and  those 
entries  may  be  put  in  evidence  under  S. 
35  of  the  Evidence  Act.  MAUNG  PO 
GAUNG  V.  MA  SHWE  BWIN  14  B-  L- 
E.  80. 

69-  S.  35-— 3  0.  L.  J.  521  See  S.  13  Supra 
No   31. 

70-  S-  35  and  48— TI'(yj6  ul-arz  entry  in 
custom.  Evidence  Act  {I  of  1872),  Sections  35, 
48 — Evidence— toajib-ul-arz.  Entries  in — Cus- 
tom. Proof  of — Ado2>tion  of  sister' s  son— Hindu 
Law. 

Entries  in  a  Waj'M-ul-arz  properly  made 
under  ^Regulation  VII  of  1822  and  authenti- 
cated by  the  si<;uatureof  the  officer  who«mada 
them  are  admissible  as  evidence  under 
section  35  of  the  evidence  Act  in  order  to 
prove  a  family  custom  of  inheritance,  or 
under  section  48  as  the  record  of  opinions 
as  to  the  existence  of  such  custom  by 
persons  likely   to    know   of  its  existence. 

It  cannot  bo  laid  down  as  a  general 
proposition  that  a  recital  in  a  Wajib-ul-an 
cannot  operate  as  a  Will  in  the  case  of 
a  Hindu.  The  weight  to  be  given  to 
testamentary  statements  in  a  Wajib-ul-an 
must  depend  in  each  case,  on  the  circum- 
stances in  which  the  entries  were  originally 
made  and  the  corroboration  they  receive 
fi'ora  extrinsic   evidence. 

Dhanraj,  a  Jl.irwari  Brahman,  declared 
by  his  statements  in  a  Wajib-ul-arz  that 
ho  had  adopted  Murli,  his  sister's  son,  as 
liis  son  seven  years  ago  and  that  the  boy 
would  be  his  heir  and  owner  of  his  pro- 
perty after  his  death.  Ho  also  declared  that 
if  a  son  was  subsequently  born  to  him 
half  the  property  would  be  received  by  him 
and  half  by  the  adopted  son.  The  entry 
also  stated  that  a  sharer  shall  bo  at  liberty 
to  adopt  his  sister's  son  or  brother's  sou, 
or  daughter's  son  whom-so-ever  he  may 
like,  and  after  his  death  his  adopted  son 
will   inherit   the   property. 

Hid,  that  the  adoption  of  Jfurli  hav- 
ing been  found  to  be  invalid  gave  no  right 
to  inherit  and  the  gift  therefore  had  no 
effect,  for  it  was  not  the  intention  of 
Dhanraj  to  make  Murli  his  heir  irrespective 
of  adoption.  L.  R.,  26  I.  A.,  153,  i9  All., 
16,  L.  R.,  19  I.  A.,  101;  L.  B.,  3  Z.  .4.,  2.53 
referred  to.    MUSSAMMAT   LALI    i>.  MURLI 

DHAR.    8C  L- J.!594=S.   C,  3  A.  L  J., 
415  =  8  B  L   R .  402=10  W  N  C .  730= 

28  A-  488  (P.  C ) 
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71-  S-  35.  74.  80>  and  QQ.— Limitation 
Act.  lS7i',  Seciion  19 — Acknoioledgment  by 
minor. 

The  documents  on  wtiick  reliance  was 
placed  by  respondents  to  prove  the  minor- 
ity  of   one   K.  -D.   were — 

(a)  the  statement  K.  D.  before  the 
TahsUdar,  dated  29th  July  1842,  in  which 
he  gave  his    age   at    19  ; 

(i)  the  statement  of  one  N.  R.,  dated 
the  Ist  September  1842,  before  Mr.  Boss, 
in    which   he  stated  his  client's   age  was    19  ; 

(c)  the  descriptive  roll  of  K.  D.  in 
whioh  his  age  was  entered  18  years,  and  it 
■was  stated  that  hair  was  j  ist  appearing  on 
his  face  ; 

(d)  K.  D.'s  own  statement,  dated  5th 
September,  before  the  Assistant  Commis- 
Bioner  in  which  his  age  was  put  down  as 
18.; 

(e)  the  statement  of  the  Fatwari  be- 
fore the  Settlement  Deputy  Collector,  dated 
9th  September  18i2  in  which  he  said  that 
in  the  measurements  of  1246,  Faili  (about 
1830)  the  land  was  entered  in  the  name 
of  Manohar    Das,    Waris  of  it.  D.  ;    and 

{f)  a  certified  copy  of  an  entry  in  the 
Municipal  Death  Register,  dated  the  13th 
February  1884,  in  which  the  age  of  K.  D. 
was  given    as  60   years ; 

Held,  that  the  documents  referred  to  by 
the  respondents  were  public  documents  with- 
in the  meaning  of  Section  74  (1)  (iii)  of  the 
Kvidenoe  Act,  and  documents  (fc)  (d)  and  (c) 
and  thair  eontcuts  were  sufficiently  pioved 
by  their  production  under  Section  80  of  the 
Act.  Similarly,  under  section  90  the  other 
documents  were  to  be  presumed  genuine. 
Under  Section  35  the  descriptive  roll,  the 
entry  in  the  Municipal  Register  of  Deaths  in 
1884,  and  the  Patwari's  statement  about  the 
entry  in  the  Revenue  papers  in  1246  Fasli 
were  clearly  relevant  evidoace. 

An  acknowledgment  of  liability  by  a 
minor  is  not  efficacious  within  the  meaning 
of  section  19  of  the  Limitation  Act — 8  Bom., 
90, 16  Mad.,  227  ;  9  P.  B.,  1897  ;  4  Af.  ifi  TT. 
653,  referred  to.  ANIS-UL-REHMAN  KHAN 
r.  BENI  RAM.     p.  R.,  59  of  1901. 

73.  S-  S5.— Entry  in  Waj  b-ul-arz— Chs- 
tom — Alluvion,  diluvion  —  Eiyhts  of  adna 
jnaliks  in  lands  submerged  in  riucr— Onus — 
Summary  Settlement — Punjab  Land  Revenue 
Act  (XVII  of  1SS7)  Section  '44. 

Plaintiffs  were  Adna  maliks  in  the  vill.Tge 
whose  lands  after  having  been  submerged  in 
the  river  Ghenab  had  recently  come  out  and 
been  taken  possession  of  by  the  defendants, 
the  Ala  maliks.  Plaintiffs  sued  for  their  re- 
covery and  were  met  by  the  plea  that  under 
the  provisions  of  tlio  ivajib-ul-arz  of  1879  their 
lights  had  boon  lost  in  cous-'fjuenoe  of  the 
eubmersion.  The  wajib-ul-arz  of  1866-67  con- 
tiined  no  such  provision  and  showed  that 
there  were  then  no  Adna  maliks  created  on 
the  adhlapi  tenure.  Plaintiffs  did  not  con- 
tend that  the  clause  in  tho  wajib-ul-arz  of 
1879  operated  as  an  agreement. 

Held,  that  the  rule  that  the  owner  o{ 
laud  which  is  under  water  retains   his   right 
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to  the  site  is  a  principle  not  peculiar  to  any 
system  of  municipal  law  but  is  one  founded 
on  univerxa!  law  and  j  istioe.  Judged  by  this 
standard  plaintiffs'  right  was  clear  and,  de- 
fendants who  relied  on  the  custom  under 
which  diluviation  worked  forfeiture  were 
bound  to  establish  it  by  cogent  evidence. 
The  evidence  in  support  of  the  entry  in  the 
wajib-ul-arz  of  1879  was-quite  insufficient  to 
establish  the  custom  sot  up  by  the  defendants. 
The  entry  alone  was  not  suffioieut  proof  of 
the  custom.  The  value  of  an  entry  which 
ha^  never  been  held  to  bo  conclusive  must 
depend  upon  the  circumstances  of  each 
case. 

Though  the  wajib-ul-arz  of  1866-67  was  a 
document  of  a  summary  Settlement  and  had 
not  tho  evidential  value  of  a  record  of  a  regu- 
lar Settlement  under  setcion  44  of  the  Punjab 
Land  Revenue  Act  yet  it  was  admissible  in 
evidence  under  section  35  of  the  Evidence 
Act  and  was  relevant  to  show  that  a  custom 
such  as  was  set  up  by  defendants  did  not 
exist  in  the  village  when  it  was  prepared. 
The  time  between  the  two  Settlements  was 
apparently  too  short  to  allow  of  the  birth 
and  growth  into  maturity  of  a  binding  cus- 
tom. Y.  B.  L.  R.b2\;  59  P.  R.  1897  {F  B) 
96  P.  R.,  1879,  152  P.  R.,  1883,  XXIX  Cal., 
518,  98  P.  R.,  1894,  125  P.  R.,  1889,  referred  to. 
GHULAM       MOHAY-UD-DIN       v.       FAIZ 

BAKHSH.  121  p.  L-  R.  1902  =  97  P.  R. 
1902 

72  (a).     S-  ^^.— Death  register— Entry  in. 

Held,  that  tho  entry  in  the  death  register 
kept  in  thana  showing  the  date  of  death  is 
relevant  and  must  be  considered  to  have  been 
made  in  the  discharge  of  official  duty  under 
soolion  35,  Evidence  Act.  JASWANT  SINGH 
V.  RAJA  BALBAHADUR  SINGH.  J.  C.'s  un- 
published case,  I9th  Nocember  1S97. 

73-  S-  36>  91.  lib- -Effect  and  value  of 
entries  of  mortgages  in  settlement  records — 
estoppel. 

IL'.ld,  that  entries  of  mortgages  in  settle- 
ment records  are  made  in  the  course  of  offi- 
cial duty  and  are  relevant  under  section  35 
Evideuce  Act. 

Held,  also,  that  if  tho  defendants  allowed 
tho  plaintiff  to  register  himself  as  the  owner 
in  the  settlement  Records,  this  did  not  estop 
them  from  contesting  plaintiff's  claim  to  the 
land.  2  L.  B.  R.  56  and  U.  B.  R.,  1892-96 
P.  379  referred  lo.     MI  SA  U  v.    NGA    PYAU. 

U  B  a  1905,  P  3 

74.  S.  33- — Maps,  thakbust — Entries  in — 
Evidence — PresJimjjtion. 

Trie  Takbust  mips  are  prepared  to 
delineate  different  estates. 

An  entry  in  a  takbust  map  is  relevant 
evidence  unfler  Section  36  of  the  Evidence 
Act  on  which  a  Court  may  act.  7  C.  W. 
N.  193,  S.  C,  80  Cal.,  291,  9  Cal.,  L.  B., 
305  followed.  3  C.  \V.  N.,  99,  18  Cal.,  224, 
referred  to. 

Prom  such  an  entry  a  Court  may  pre- 
sume that  the  same  state  of  things  existed 
at  the  time  of  the  permanent  settlement. 
16     Cal,      108    followed.    ABDUL     HAMID 
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MIAN  V.  KIBAN  CHANDBA  ROY.  BAI- 
KUNTHA  NATH  BISWAS  v.  KIRAN 
CHANDAB  ROY.     ^  C-    W-  N-  849  — 

75.  S-  86- — Thakbuat  maps — Evidence — 
Stiit  for  declaraiion  of  title  and  recovery  of 
possession — Onus  of  proof . 

Where  in  a  suit  for  declaration  of  title 
to,  and  recovery  of  -possession  of,  certain  land 
brought  by  the  plaintiffs  on  the  ground  that 
the  lands  had  boon  ro-formud  on  their  origi- 
nal site  within  the  village  of  the  i^laintiSs, 
the  dofoudants  claimed  a  portion  of  the  lauds 
as  their  lakhiraj  in  that  mouzah  and  cjnteud- 
ed  that  the  burden  of  proving  that  th.?y  were 
mal  lands  lay  upon  the  plaintiffs  and  also 
oVi  'oted  that  the  Ihak  map  of  the  village, 
wuich  showed  no  such  la\hiraj  lands,  was  no 
evidence  in  a  matter  of  that  kind — 

Held,  that  the  Ihak  majp  was  evidence 
in  the  case,  in  as  much  as  at  the  time  the 
ihak  map  was  made  in  the  present  case,  it 
was  necessary  to  show  in  such  maps  such 
lakhiraj  lands  ae  might  bo  claimed,  and  that 
there  was  no  ground  for  interference  as  to 
the  oli  ction  about  the  patting  of  onus. 
RAJ  K  Li  MAR  PAUL  CHAUDHURI  v.  B\- 
SANTA  KUM  vE  GUHA.     7  C-  W-  N-  612- 

76-  S-  Z3-  —  Thakbust,maps  not  conclusive 
evidence. 

The  Thakbust  maps  prepared  by  Revenue 
officers,  though  relevant,  are  not  a  conclusive 
piece  of  evidence  to  prove  that  the  lands 
shown  therein  as  comprised  in  a  certain 
estate,  are  as  a  fact  part  of  that  estate.  GO- 
KUL  CIIANDKA  v.  H.\RA  SUNDIU  DASI. 
9  C'  W-  N-  SS3-     {See  also  No.  23  supra). 

^^.  S-  36— -^^(Jps  evidence.  Permanent 
Settlement  of  ITifH—Ael  IX  of  1847— Accre- 
tions to  land  permanently  settled — Burden  ef 
proof — Presumption — Bed   of  naviyuble  river. 

Act  IX  of  18i7  has  no  application  to 
lands  included  iu  the  Permanent  Settle- 
ment of  1Y93,  and  the  assessment  of  which 
lands  was  then  fixed  for  ever.  No  new 
assessment  of  such  lands  can  be  lawfully 
made. 

In  every  case  the  question,  what  lands 
were  inolnded  iu  the  Permanent  Settlement, 
is  a   question  of  fact   and   not   of  law. 

The  onus  of  proving  thcvt  any  particular 
lands  were  includad  in  the  Permanent  Settle- 
ment of  1793  is  on  those  who  affirm  it. 

It  cannot  be  assurajd  that  the  land  form- 
ing the  hod  of  a  public  navig  ible  river  was 
included  in  the  assessmjnt  theu  permanently 
fixed. 

Maps  and  surveys  made  in  India  for 
Revenue  purposes  are  official  docam^nts  pre- 
pare! by  competent  persons,  and  with  such 
puliioity  an  i  tiotiee  to  persons  interested  as 
to  be  admissible  and  valuable  evidence  of  the 
state  of  things  at  the  time  tbej  are  made. 
They  are  not  conclusive  and  may  be  sho>vn 
to  be  wrong  but  in  the  absence  of  evidence 
to  the  contrary  they  may  be  properly  judi- 
cially received  iu  evidence  as  coii-eet  when 
juade. 
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Assuming  lauds  not  to  be  within  lh« 
Permanent  Settlement  of  1793,  the  last  sur- 
vey, made  under  section  3  of  the  Act  IX  of 
1H47,  is  to  bo  taken  as  the  starting  point  for 
deciding,  when  the  next  survey  is  made, 
whether  lands  are  within  sections  S  and  6 
of  that  Act.  But  when  the  question  arises, 
whether  lauds  shown  on  a  particular  thai 
or  Survey  map  made  since  1793  were  or  were 
not  included  in  the  lands  chargsd  with  the 
assessment  permanently  fixed  in  1793.  the 
enquiry  is  at  once  enlarged,  and  it  would  not 
be  right  in  point  of  law  to  act  on  the  last 
tliak  or  Survey  map,  and  to  treat  it  as  deci- 
sive in  the  absence  of  evidence  to  the  con- 
trary. MAHARAJA  J.VGUDENDRA  NATH 
v.    THE     SECRETARY     OF    STATE     FOR 

INDIA.    5  B   L-  R-,  1=7  W  IS;  C   193  = 
30  C  291  (P.  C  )• 

78-  S.  SQ- —Topographical  Survey  map— 
Value  as  evidence — Presmnption  of  correctness 
—Duty  of  Court  to  settle  boundary,  when  evi- 
detice  insu^icient — Second  appeal. 

In  this  case  the  question  was  in  which 
of  two  adjacent  villages  the  land  in  dispute 
was  included,  the  boundary  line  of  the  two 
villages  being  admitted  that  of  the  two  per- 
guunahs. 

Held,  that  a  Topographical  Survey  map 
of  18(J9,  in  which  the  boundary  lino  of  the 
two  perguunahs  was  given,  was  admissible  in 
evidence  under  S.  36  of  the  Evidence  Act. 

When  pergunnah  boundaries  are  found 
entered  in  such  map,  the  presumption  is  that 
the  entries  were  made  according  to  tha 
instructions   received. 

S.  30  of  the  Evidence  Act  does  not 
require  that  the  authority,  under  which 
a  map  is  prepared,  must  be  authority  given 
by  statute. 

Granting  that  the  survey  maps  were  not 
prepared  for  revenue  purposes,  they  are 
official  documents  prepared  by  competent 
persons,  and  with  such  publicity  and  notice 
to  persons  interested,  as  to  be  admissible 
and  valuable  evidence  of  the  state  of  things, 
at  the  time  they  were  made.  They  are  not, 
however,  conclusive  and  may  be  shjwn  to 
be  wrong,  but  till  then  they  may  be 
judicially  received  in  evidence  as  correct 
when  made  (7  -C.  W.  N.  J<J3=30  C.  291 
referred  to. 

In  cases  of  boundary  disputes,  although 
no  satisfactory  evidence  as  to  possession  is 
obtainable,  the  Court  ought  to  settle  tha 
boundary  line  on  the  evidence  before  it. 
(:il    C  -504  followed.) 

Held,  on  second  appeal,  that,  iu  tha 
absence  of  bettor  evidence,  the  lower  Ap- 
pailate  Court  ough^  to  accept  a  Topogra- 
phical Survey  m\p  as  evidence  of  possession, 
as  the  time  tho  map  was  made.  GAJHOO 
DAMOB   SINGH    v.  KOTVVOR    JAGATPAL 

SINGH,    11  c-  W-  BT-  230- 

79-  S-  S3- — Foreign  Laio — Judicial  notice 
of  Zamxiiar  Laic,  where  Courts  are  established 
by  Britain  under  a  treaty. 

Tha  p;j,ii,ti3's  lands  were  taken  by  Rail- 
way  authorities  and     buildings    were    built 
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thereon  by  them,  without  any  authority  trom 
Government  or  the  lauds  being,  acquired 
under  the  Land  Acquisition  Act.  The  plain- 
tiff sued  the  defendant  for  his  lands  and  the 
buildings  as  accruing  to  the  lands  on  which 
they  were  erected  without  hia  consent  under 
the  English  Law. 

Held,  that  the  Sultan  of  Zanzibar  'has 
retained  sovereignty  witb-in  his  territory  and 
permitted  the  English  Governirisut  to  estab- 
lish their  courts  within  his  territory  to  deal 
with  particular  cases  and  the  Courts  so  estab- 
lished by  Britain  are  ZaD?Jbai  Courts  bound 
to  take  Judicial  notice  of  Zanzibar  Law 
(which  is  Muhammadan  Law  and  under 
which  the  plaintiff  does  not  become  the 
owner  of  the  buildings  built  by  a  stranger 
on  his  land  but  is  entitled  to  have  thorn  re- 
moved)!. The  courts  cannot  insist  on  evidence 
in  proof  of  the  Zanzibar  Law  as  if  it  were 
foreign  Law.  It  is  the  Lex  Loci  rei  sitae,  i.e., 
the  Local  Law  of  the  country  in  which  the 
land  is  situate  that  governs  this  subject  and 
not  the  law  of  the  parson  who  happens  to. 
buy  or  acquire  land  in  a  foreign  country. 
By  the  mere  purchase  by  an  Englishman  the 
laud  was  not  transferred  to  England  so  as 
to  be  governed  by  the  English  Law.  SEC- 
BETARY  OF  STATE  FOR  INDIA  IN 
COUNCIL  V.  CHARLESWORTH  PILLING. 
26  B.  1  (P-  C  )■ 

80-  S-  42— Sea  S.  13  Judgments  Nos.  (31) 
to  (8J)  supra. 

8L  S-  43-  Judgment  convicting  wife's 
paramour  of  adultery  24  P.  L.  ii.  iy03.  See 
No.  S  stqyra. 

82-  S-  43-  Judgment  inter  alias  9  C.  \V. 
N.  402.     Hee  No.  17  supra. 

83-  S-  43-  In  1  suit  for  damages  for 
malicious  prosecution  whether  magistrate's 
judgment  relevant  .  9  B.  L.  R.  1134.  Sec  No. 
IS  supra, 

84.  S-  43-  Admissibility  of  j  idgment  not 
jnter-partes  as  to  custom.  9  B.  L.  R.  65  =  31 
B.  143.     See  No.  33  supra. 

85-  S-  43-  Previous  judgment  not  inter- 
partea  that  a  particular  person  was  not  of 
sound  mind  based  on  a  medical  man's  letter 
is  inadmissible  in  evidence  154  P.  L.  R.  1901 
=  G  P.  R.  1902.    See  No.  32  supra. 

86-  S-  44 — Administraior' s  suit  for  rent 
— Tenant's  plea — Letters  of  administration  ob- 
tained by  fraud  untenable. 

Plaintiff,  having  obtained  letters  ol  ad- 
ministration as  the  adopted  son  of  the  deceas- 
ed landlord  sued  the  d<3foudaut  tenant  for 
rent.  The  defendant  objected  alleging  tha,t 
the  leUoi-3  were  obtained  by  misrepresenta- 
tion of  plaintiff's  adoptioa  by  the  deceased. 

Held,  that  assiiming  the  letters  of  ad- 
ministration were  an  order  within  the  mean- 
ing of  S.  44  Evidence  Act  the  plea  of  tho 
defo-ndant  that  the  letters  of  administration 
were  obtained  upon  a  misrepresentation  of 
the  fact  that  the  plaintiff  was  the  adopted 
EOn  of  the  landlord  was  not  sufficient  to  en- 
title   the  defendant   to  go    into  evidence  lot 
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the    purpose   of  proving    that    the    letters    of 
administration  were  inval'id  in  law. 

That  the  executor  or  ad  md  nistratojr,  as 
the  case  may  be,,  of  a  deceased  person  is  hia 
legal  represeutative  for  all  purposes  and  all 
the  property  of  tlie  deceased  person  vests  iu 
liim  as  such. 

Tliit  the  plea  that  tiia  plaintiff  was  n-ot  [| 
the  adopted  sou  and  letters  of  adniinistratioQ 
were  obtained  by  misrepresocitatiftn  could 
not  be  successfully  made  so  long  as  the  letters, 
were  not  revoked  by  a  compatent  Court.  27 
Cal,  11;  6C.  W.  N.  Cat,  l)il,  distin-guiskcd. 

That  the  payment  of  rent  by  the  defend- 
ant to  the  plaintiff  would  indemnify  bira 
against  all  claims  mide  against  him  for  the 
rent  by  any  person  whatever  claiming  aa 
rHpresontativo  of  the  landlord.  AMBIC;A 
CHURN    DAS    V.    KALA  CHANDRA    DAS. 

10  C  W  N-  422 

87-     S-  44 — Decree  obtained  by  fraud — Jie- 

■>nedy. 

Altlioitgh  a  court  can  not  set  ttsidfl.  a. 
d'ec-ree  pissod  by  another  court  on  the  ground 
of  fraud,  yet  it  can  consider  whether  the- 
decree  was  oltained  by  fraud  or  collusion, 
and  if  it  .so  finds  it  miy  treat  the  decree  as  a 
nullity.  KEDAR  N\TH  MUKERJI  v.  PRO- 
SONNA  KUiI.\R  CHArTEllJI.  6  C-  W- 
N-  559.     fSf^  alsoS.  au  and  11  C.  P.  C). 

88'--S-  44  &40,  41,  &  42  Res  Judi- 
cata— Competence  of  party  against  whom  a 
former  judgment  is  set  up  as  constituting  res 
judicata  to  show  that  such  judgmmt  was  ob- 
tained by  fraud  or  collusion — Custom — Saraogia 
— Alleged  custom  of  exclusion  of  datighters 
from  inheritance  to  tluiir  fathers  set  jtp  but 
not  proved. 

When  a  subsisting  judgment,  order  or 
decree,  which  is  relevant  under  s.  40,  41  or 
42  of  the  Evidence  Act  18V2„is  set  up  by  one 
party  to  a  suit  as  a  bar  to  the  c-la,im.of  the  other 
party  it  is  not  necessary  for  the  party  against 
whom  such  judgment,,  order  or  decree  is  set 
up  to  bring  a  separate  suit  to  l>ave  the 
same  set  aside,  but  it  is  open  to  such  party 
iu  the  same  suit  in  which  such  judgment, 
order  or  decree-  is  sougVit  to  be  used  against 
him,  to  show,  if  such  be  the  case,,  that  the 
J  idgment,  order  or  decree  relied  upon  by 
ihe  other  side  was  delivered  by  a  Court 
not  competent  to  deliver  it,  or  was  obtaia- 
ed  hy  fraud  or  collusion.  Nistarini  Bassi 
V.  Nundo  Lall  Bose,  {I.  L.  R.,  26  Cal.  S91) ; 
Rajib  Panda  v.  Lakkam'  Scndh  Mahapatra, 
(I.  L.  R.,  27  Cal.  11)  and  Bansi  Lai  v. 
Ramji  Lai,  (I.  I/..  R.^  20  AH.  370)  referred 
to.  No  custo-m.  exists  in  the  North-Western 
Provinces  of  India  amongst  the  members 
of  the  Saraogi  community  hy  reason  of 
which  females  are  excluded  from  inherit- 
ing the  property  of  their  fathers. — -BANSI 
LAL  V.  DHAPO,  A,-  W-  N-.  1902  P-  38= 
24  A    242 

89.  S-  i\..  — Decree  obtainedby fraud — Court's 
poicer    to  treat    it  null. 

Where  the  owner  of  a  considerable 
property,   by  defrauding   a   coort    cauBed  n 
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ducreo  to  be  passed  against  himself  as 
defcndnt  in  a  .collusive  suit,  upjlding  a 
ficticions  Wakfnama  wbicb  meant  to  tie  up 
the  property  in  perpetuity  for  the  benefit 
of  the  direct  descendants  of  the  Kakf  to 
the  exclusion  of  his  collateral  heirs,  it  was 
held  in  the  heirs'  snit  for  possession  of  the 
property  (1)  the  fact  that  it  was  their 
predecessor  in  interest  who  perpetrated 
the  fraud,  did  not  delmr  thorn  from  showing 
that  the  decree  was  a  fraudulent  and  col- 
lusive one  and  (2)  that  the  Court,  on  fraud 
leiug  proved,  was  justified  to  treat  the 
decree  as  a  BuiUity,  a)though  the  decree 
■was  passed  by  a  different  Court.  The  rule, 
that  no  person  who  is  a  p^irty  to  a  fraud, 
is  allowed  to  plead  the  illegality  of  his  act, 
has  no  application  to  persons  claiming 
through  them,  wbea  they  are  the  losers 
by  the  fraud.  Nlstarini  Dassi  v.  Nundo  Lall 
hose  (I.  L.  B.,  20  Gal.  89i;,  Baiidon  v.  Becher 
(3  CI.  and  Fil.,  479),  liajib  Panda  v.  Uak- 
han  Sendb  Mahapatra  (I.  Ii.  R.,  27  Cal. 
11),  Ahvicdbhou  V.  Vullceblioy  Cassumbhoi/,  (I. 
L.  R.  G  Bom.,  703>,  Prudham  v.  Phillips  (2 
Ambler,  763)  and  Williams  v.  Lloyd  (5  Bing. 
N.  C,    741),   referred  to.— BARK.\T-UN-NIS- 

SA  tJ.  FAZL  IIAQ,  I.  L-  E-,  26  A-  272 
=A-  W  H ,  1904,  p-    2d 

90-  S  44- — Consent  decree  binding. 

A  consent  decree,  unless  it  was  obtained 
by  fraud  or  collusion,  is  as  much  binding  on 
the  parties  thereto  as  a  decree  in  a  contested 
Buit.  A  party  cannot  escape  from  it  simply 
by  pleading  that  his  consent  thereto  was  given 
by  his  pleader  in  excess  of  his  authority.  A 
party  setting  up  fraud  or  collusion  will  have 
to  prove  it.  BAIKUNTHA  NATH  RAI  v. 
MOHENDRA  NATH  ROY.     1  C-  L-  J-  65- 

91-  S-  45- — Expert  evidence,  caution 
against 

In  the  expert  witnesses  there  exists  a 
tendency  to  support  the  view  which  is  favox- 
Bblo  to  the  party  who  employs  them  so  that 
It  is  difficult  to  get  from  them  an  independ- 
ent opinion  which  may  help  the-  Court. 
BOISOGOMOFP  t).  NAHAPIET  JUTE  CO. 
6  C- W- N- 495-^29  0- 32-  (^eeto  the  same 
effect  1  C.  L.  J.  3SS,  Panchu  ilandal  v.  Em- 
peror, Cr.  case.) 

92-  S-  35- — Expert's  evidence— Interpreta- 
tion of  texts — Hindu  Law — Adoption — Succes- 
sion— Diverting,  of  estate — Go-ercioii.  Adoption 
by — Authority  to  adojit  to  two  widows  jointly — 
liatiJicatioH. 

The  Nidadavole  Zaniindari  is  not  impar- 
tible and  descendible  to  a  single  heir  only, 
but  is  partible  according  to  the  ordinary 
Hindu  Law  applicable  to  co-parcenary  pro- 
perty. Such  questions  must  be  decided  in 
each  case  according  to  the-  evidence  given  in 
it.     (17  I.  A.  134,  followed). 

An  adoption  made  under  coercion  is  not 
void  under  Hindu  Law.  It  is  only  voidable 
an.d  ma.y  be  ratified.  It  is  not  void  if  it  is 
in  consideration  of  avoiding  a  threatened 
criminal  prosecution,  lor  a  felony  which  did 
not  exist  la  fact. 
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An  adopted  son  is  not  by  reason  of  the 
adoption  divested  of  the  estate  which  may 
have  become  vested  in  him  prior  to  his  adop- 
tion. 

An  authority  to  adopt  is  not  invalid  on 
the  ground  that  it  was  a  power  granted  j  )int- 
ly  to  two  widows. 

An  authority  to  adopt  to  two  widows 
jointly  may  bo  exorcised  after  the  death  of 
one  by  the  surviving  widow. 

The  question  of  interpretation  of  Hindu 
Law  not  being  a  question  of  foreign  law  can- 
not be  referred  to  experts  i or  opinion.  VLN- 
KATA  NARASIIIHA  APPA  ROW  v.  RAN- 
GAYYA  APPA  ROW.  RANG.-VY'YA  APPA 
ROW  V.  VENKATA  NARASIMHA  APPA 
ROW.  SRI  RAJAH  RANGAYYA  APPA 
ROW  BAHADUR  v.  PARTH.\SARADHI 
APPA  ROW.  PARTHASARADHI  APPA 
ROW  V.  RANGAYYA  APPA  ROW  BAHA- 
DUR.   16  M- L- J- 178=29  M- 437- 

93-  S-  47- — Handwriting — Evidence — Cross- 
examination. 

When  a  witness  in  his  examlnation-in- 
chief  makes  a  statemeut  identifying  the  hand- 
writing of  a  pirticular  person  be  need  not 
stale  in  the  first  instance  how  he  knows  the 
haudwritingj  since  it  is  the  duty  of  the  oppo- 
site party  to  explore  on  cross-examination 
the  source  of  his  knowledge,  if  he  be  dissatis- 
fied with  the  testimony  as  it  stands. 

It  is  within  the  power  of  the  presiding 
Judge,  and  often  may  be  desirable,  to  permit 
the  opposing  advocate  to  intervene  and  cross- 
examine  so  that  the  Court  may  at  that  stage 
be  in  a  position  to  come  to  definite  conclusion 
on  adequate  materials  as  to  the  proof  of  the 
handwriting.     SHANKAR   GANGADHAR    v. 

RAMJi  HURJIW.^N.    6  B-  L-  R-  663  =  28 
B^58- 

94  S-  48,  19  and  60— Family  custom- 
Information  (liven  by  deceased — Opinion. 

A  witness's  statement  of  his  op-inion  re- 
garding the  existence  of  a  family  custom,  and 
as  the  grounds  there  of  information  given 
by  the  deceased  persons,  is  admissible,  but 
this  must  be  an  indep-iudent  opinion  of  the 
witness  based  on  hearsay  and  not  only  re- 
petition of  a  hearsay-  As  to  the  weight  of 
such  evidence,  regard  must  be  bad  of  the 
position  and  character  of  the  witness  and  of 
the  persons  on  whose  statements  the  opinion 
has  been  formed  by  the  witness. — GARURU- 
DKWAJ\    PERSHAD     v.     SAPARANDHW- 

AJA.    5-  C-  W-  N-  33- 

95  S-  48 — Custom — Opinion  of  witnesses 
v'ho  give  ci-idencc — Opinimi  of  Judge  who 
does  not  take  evidence. 

A  general  custom  or  general  right  must 
be  proved  by  evidence.  Under  S.  48  of  the 
Evidence  Act,  the  optinion  of  persons  wto 
woulii  l'"  likely  to  know  of  its  existence,  if  it 
existedi  are  relevant,  but  such  opinions  must 
be  eiv^n  by  witnesses  who  give  evidence. 
Wherei  therefore,  there  was  no  evidence  given 
of  auy  custom,  and  Lower  Appellate  Court 
dismissed  an  appeal  because  the  Judge 
though''  tli^t  'I'a  Judge  o{  the  original  Court 
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ought   to   know  what  the   custom    was  and 
that  his  opinion    might  be   accepted. 

Held  that  it  was  admissible  to  act  as  the 
Appellate  Court  did  upon  the  opinion  of  the 
Judge  of  the  Original  Court  as  to  the  exis- 
tence of  the  custom.  MAUNG  ON  v.  MAUNG 
SHOWE  BVVIN  AND  ANOTHER.  1  1.  B- 
R  1900-02,  P-  80 

96  S-  43— See  Ss.  13  (b)  32  &c.  No  32  C. 
6.  No  28  supra. 

97  S-  49— See  Ss.  48  and  49  =  1.  L.  B.  R. 
1900-02— No  95  s«j))a. 

98  S-  49  and  60 — Usa^e — Evidence — 
Opinions  of  persons  having  special  means 

of  knowledge  founded  on  information  re- 
ceived from  deceased  members  of  the  fami- 
ly are  admissible  in  evidence  under  S.  49 
and  60  of  the  Act.  23.  A.  37  followed. 
SABABJIT  PARTAB  BAHADUR  SAHI  v. 
INDEBJIT  PABTAB  BAHADUR  SAHI.— 
2   A-  L-  J.  720 

99.  S-  50 — 'Mahom''Aan  Law — Marriage^ 
evidence  of,  where  disputed — Omission  to  men- 
tion nika  wife  in  will  made  after  marriage — 
XJnchastity  of  rcidow  as  disentitling  her  to 
maintenance— Charge  not  specifically  raised  in 
jyleadings  or  issnies. 

The  omission,  in  a  will  made  after  an 
alleged  nika  marriage,  of  all  mention  of  the 
niha  wife,  is,  so  far  as  it  goes,  an  item  of 
evidence  against  the  man-iage  having  taken 
place  ;  but  its  cogency  must  depend  on 
whether  the  circfm.itances  of  the  marriage 
made  it  natural  thaf.  the  wife  should  be  an 
obj  'Ct  of  the  husband's  testammtary  boanty 
and  improbable  that  he  should  have  left  her 
to  depend  on  her  legal  right  to  maintenance. 
In  this  case,  it  was  held  that  the  circum- 
stances of  the  marriage  made  it  not  unlikely 
that  the  testator  would  have  taken  the  latter 
course.  A  draft  of  the  will,  written  by  "a. 
person  other  thnn  the  testator,  tendered,  as 
iurnishing  similar  evidence  to  that  afforded 
by  the  will,  was  held  to  be  rightly  rejected  as 
evidence,  not  being  a  written  statement  by 
the  testator.  A  charge  of  unchastity  as  dis- 
entitling a  widow  to  maintenance  must  bo 
specifically  raised  in  the  pleadings  or  issses. 
Where  there  was  no  averment  of,  nor  issue 
as  to  such  unchastity,  it  was  held  that  the 
defendants  could  not  found  any  such  allega- 
tion on  their  general  denial  in  the  plea  lings 
that  the  plaintiffs  (the  widow  and  her  daugh- 
ter) were  entitled  "to  maintenance,  and  on  an 
issue  "  whether  the  plaiutifis  are  entitled  in 
any  event  -to  maintenance  or  marriage  es- 
P'uses."     H.Ul    SABOO    SIDICB:    v.    AYE- 

SHaBai.    6B  L.  a.  475  =  7  0-  W    N-  635 
=30  L  A  125    27  B  485. 

100-  S-  57.-S00  Sections  32  (i)  and  (5), 
35  and  57  8  O.  0.  94  No.  50  snpra. 

101-  S-  57  (8)  &  {lS)-~L,imitalion  Act  AT 
of  IS?/',  S.  .5,  6 — Extension  of  period  of  Limita- 
tion—Beat  Act  (XXII  of  1SS6)  Ss.  lOS.  CI.  (15), 
1S2 — Llinilation  provided  by  special  enactment. 
Evidence  of  corresponding  dates  of  different 
eras — Oiidh  Judicial  Calendar. 

In  a  .suit  under  S.  103  (15)  Oudh  Ront  Act 
1830,  the   District  Judge  in  appeal   held  the 
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claim  in  respect  of  1330  Fasli  barred  inas- 
much as  that  year,  according  to  the  Oudh 
Judicial  Calendar,  ended  on  23th  June  1896, 
and  the  suit  was  instituted  on  26th  June 
1899.     The  25th  June  1899  was  a  Sunday. 

Held,  that  the  provisions  of  S.  0  of  the 
Limitation  Act  did  not  apply  to  suits  under 
the  Oudh  Rent  Act,  which  is  a  Code  oompleta 
in  itself  and  contains  rules  of  limitation 
complete  in  themselves. 

Held,  also,  that  under  S.  57  Evidence  Act 
a  Court,  in  order  to  decide  what  particular 
date  in  the  English  Calendar  corresponds 
with  a  certain  date  in  the  Fasli  year,  may 
resort  to  appropriate  books  or  documents  of 
reference  such  as  an  almanac  compiled  ex- 
pressly to  show  corresponding  dates  in  differ- 
ent eras.  The  Oudh  Judicial  Calendar  is  not 
compiled  for  such  purpose.  Maxim  actus 
curioe  neminem  gravabit  explained.  R.\- 
GHUBAR     DAYAL     v.     SHEO      CHABAN. 

40  C  182=3B  E  113 

102-  S-   5S-—'^on-regislration. 

Where  a  documont  is  by  reference  in- 
cluded in  the  plaint  or  written  statement 
and  its  terms  and  execution  admitted  oa 
the  record  by  the  pleadings,  it  is  not  neces- 
sary to  prove  it  or  put  it  in  evidence  and 
its  non-registratio'i  is  immitevial — .See  Bud- 
dhist Law— Inheritance.— MAUNG  KYAW 
YAU  &  7  OTilER^  V.  MAUNG  PO  WIN 
&  ONE.   TJ-  B-  R  1904,  p.  1  (.3-/idonc8). 

103-  S-  58,  dl—Eviden'lary  admissions 
and  aimissions  by   the  pleaiin^p  distinguished. 

Held,  that  an  admiss^oa  by  defendant 
(in  his  preliminary  examination)  of  an 
agreement  alleged  in  the  plaint  was  not 
excluded  by  sootion  91,  Evidence  Act,  and 
rendered  proof  of  the  agreement  unneces- 
sary.    SADHU   V.  NG\   S£  GYI   MI  MI.     XJ- 

B  R.  1907    P  1-  (Evldaac©). 

104-  S-  60— See  S.  49  &  60—2.  A.  L. 
J.  720  No  93  supra.     &  23  .1  37  No   53   snpra. 

105-  S-  63- — Forest  Lands — Forest  and 
waste  lands — Bebuttable  presumption  of  Govern- 
ment ownership — Conclu-;ive  presumption  un- 
(ier  Hindu  and  Muh  unniadin  Lroiu — W,irg 
land— Bights  nf  wargdar  over  waste  lands 
adjacent  io  his  cid! ivated  land — Kuma'ti  and 
Nctticut  rights — Act.i  of  user  and  occupation 
consistent  with  proprietary  right  of  Oovern- 
ment. 

There  is  a  general  presumption  that 
forest  and  immemorial  waste  laud  in  South 
Canara,  not  exclusively  occupied  by  any 
person  or  body  of  persons,  is  the  property 
of  the  Governurent.  In  the  case  of  large 
tracts  of  immemorial  forest  on  the  ghats 
and  elsewhere  in  .-'oath  Canara,  there  is 
a  presumption  of  fact  that  they  are  Govern- 
ment forests,  though  such  a  presumption 
is  rebuttable,  by  proof  of  private  owner- 
ship in  regard  to  any  particular  part  of 
the  forest  In  the  case  of  forests  of  seoond- 
ary  growth,  the  presumption  will  usually 
be  that  th'^y  belong  to  some  private  owner, 
but  this  may  be  rebutted  by  showing  that 
any  portion  iorms  part  of  »  warj;  that  was 
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")  Rbandoned  or  forfeited  or  escheated  to 
government,  or  by  showing  that  it  was  not 
part  of  a  warg  but  was  cultivated  as  Kumri. 
In  order  to  rebut  the  presumption  of  Govern- 
ment ownership  in  forest  and  immemorial 
waste  land,  it  is  necessary  that  there  should 
be  proof  of  the  exercise  both  in  the  past 
and  in  the  present,  of  acts  of  undoubted 
ownership,  such  for  instance  as,  the  grant- 
ing of  leases  to  tenants  for  cultivation,  and 
the  cutting  of  valuable  timber  trees  for 
sale,  and  not  such  acts  as  the  Government 
permits  in  forest  and  waste  laud  for  the 
benefit  of  the  adjacent  cultivation.  "Kuraaki" 
and  "Notticut"  privileges,  which  are  conceded 
to  all  wargdars  for  the  better  enjoyment  of 
their  warg  lauds  adjacent  to  Government 
{orest  do  not,  by  any  means,  prove  exclusive 
proprietary  right  as  against  Government. 
"Nettieut"  privileges  are  enjiyed  by  such 
wargdars  as  have  their  wargs  situated  in 
valleys  lying  between  the  slopes  or  ridges  of 
hills.  Each  ridge  or  Nettieut  forms  a  natural 
boundary  within  which  the  cultivator  grazes 
hia  cattle.  Kumaki  lands  are  lands  which 
are  allowed  to  be  used  in  assisting  cultivation 
and  they  are  intended  to  afford  to  the  ryots 
the  means  of  procuring  leaves  for  manure 
and  to  furnish  fodder  for  their  cattle.  His- 
tory of  the  Revenue  System  obtaining  in  the 
District  of  South  Canara  reviewed.  Sublaraya 
V.  Krishnappa,  (I.  L.  E.,  12  Mad.  4'2'2),  ap- 
proved. Bhaskarappa  v.  The  ColUctor  of 
North  Canara,  (I.  L.  R.,  3  Bom.,  452),  approv- 
ed and  followed.  SECRETARY  OP  STATE 
FOR  INDIA  V.  KRISHNAYYA.  I.  L.  R., 
28  M  257  :  15  M.  L.  J.  147. 

106  S-  63— CtPii  Procedure  Code  (Act  XI7 
of  1882),  Section  32 — Parties  Misjoinder  of — 
Appeal — Question  of  fact — Appellate  Court,  duty 
of — Evidence — Adtnission  of  secondary  evidence 
by  first  Court — Objection  on  appeal — Limita- 
tion Act  (X7  of  1877).  Schedule  II,  Articles  118, 
119 — Adoption — Limitation. 

When  the  daughter  and  adopted  son  of 
the  deceased  owner  of  the  property  sued  the 
defendant  for  recovery  of  a  house  on  the  al- 
legation that  the  defendant  had  taken  pos- 
Bession  of  it  under  a  Mamlatdar's  decree 
fraudulently  cbtained  during  the  adopted 
eon's  absence  and  it  was  contended  for  the 
defendant  that  the  suit  was  bad  for  mitj  lin- 
der  of  parties. 

Held,  that  as  the  plaint  showed  that  the 
daughter  did  not  set  up  her  right  to  recover 
the  property  as  heiress  but  claimed  it  with 
the  adopted  son  on  the  ground  that  the  lat- 
ter was  the  son  of  the  deceased  owner  and 
that  she  lived  with  him  aad  was  disposses- 
sed with  him  by  the  defendant,  the  oV  j  ;o- 
tion  was   not  valid. 

Where  a  question  mainly  depends  upon 
the  credibility  of  conflicting  witnesses  the 
Appellate  Court  must  accept  the  conclusion 
arrived  at  by  the  original  Court  unless  there 
be  cogent  reasons  against  it.  The  question 
whether  secondary  evidence  was  in  any  given 
case  rightly  admitted  is  one  which  is  proper 
to  be  decided  bj  ih»  Judge  oi  &!•(  ia^tance 
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and  is   treated   as  depending   very  much   on 
his    discretion.     His    conclusion    should   not 
be   overruled  except   in  a  very  clear  case   of 
miscarriage. 

The  interference  mentioned  in  article  119 
of  the  second  schedule  of  the  Limitation  Act 
as  a  condition  of  tlie  application  of  that 
article  so  as  to  bar  the  plaintiff's  right  alto- 
gether is  obviously  an  interference  which 
must  amount  to  an  absolute  denial  of  the 
status  of  adoption  held  by  a  plaintiff  and  an 
unconditional  exclusion  of  him  from  the  en- 
joyment o!  his  rights  in  virtue  of  that  statils. 
The  article  can  have  no  application  to  a  case 
where  the  facts  suggest  that  the  interference, 
such  as  it  was,  was  intended  to  have  no 
greater  effect  than  that  of  postponing  the 
right  of  the  adopted  son  to  succeed  as  heir 
to  the  property  of  his  adoptive  father. 

Article  119  is  to  be  applied  only  where 
the  question  is  not  as  to  the  factum  but  the 
validity  of  an  adoption,  but  article  118  is  ap- 
plicable to  a  suit  where  the  plaintiff  claims  a 
declaration  that  an  alleged  adoption  wag 
invalid  or  nev>'r  in  fact  took  place.  NINGA- 
WA  V.  RAMAPPA.     5  B   L   E  ,  708- 

106  (a)  A2>plication  for  Letters  of  Ad- 
ministration with  copy  of  will,  proved  abroad, 
annexed — Original  will  deposited  and  registered 
in  Scotland — Copy  produced  being  copy  certi- 
fied tinder  the  hand  and  seal  of  Notary  Public 
to  be  true  copy  of  origiiiaX  granted  by  Assistant 
Keeper  of  Register  of  Deeds — No  certificate  of 
having  been  compared  with  original — Not 
shown  to  be  admissible  in  England — Copy  not 
admissible  under  S.  63,  Evidence  Act. 

Where,  in  an  application,  under  S.  180 
and  212  of  the  Succession  Act,  for  Letters  of 
Administration  with  copy  of  the  will,  proved 
abroad,  annexed,  the  original  will,  described 
as  a  trust  disposition  and  settlement  having 
been  deposited  and  registered  in  Scotland,  a 
copy  certified  under  the  hand  and  seal  of  a 
Notary  Public  to  be  a  true  copy  of  the  origi- 
nal granted  by  the  Assistant  Keeper  of  the 
Register  of  Deeds,  neither  purporting  to  be  a 
copy  made  from  the  will  itself  nor  bearing 
any  certificate  that  it  had  been  compared 
with  the  original,  nor  shown  to  be  a  copy 
admissible  in  England  to  prove  the  original 
was  produced. 

Held  that  the  copy  produced  was  not  a 
properly  authenticated  copy  of  the  will  and 
inadmissible  as  secondary  evidence,  under 
S.  63  of  the  Evidence  Act,  and  that  the  appli- 
cant should  produce  a  copy  certified,  by  the 
Keeper  or  -Assistant  Keeper  of  the  Register,  to 
be  a  true  copy  of  the  original  will.  IN  THfi 
MATTER  OP  THE  EST.\TE  OP  ADAM 
ROBERTSON  WHYTE,  li  Bur.  L.  R.  33. 
107.  S.  63,  65,  66-— Evidence  Act  {I  of 
1873).  S  61,  65,  86 — Secondary  evidence,  adinis- 
sil)lity  of — Objection  to,  reception  of  evidence. 

No  objection  should  ba  allowed  to  be  tak- 
en in  the  Appellate  Court  as  to  the  admissi- 
bility of  a  copy  of  a  document  which  was 
admitted  in  evidence  in  the  Court  below  with- 
out any  objection.  Katneshivar  Persliad  v, 
AmaniiiiuUa,  (I.  L.  B.  26  Cat.  S3)  dissented 
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Sup:  Govt,  acts  (I  of  1872)  (cxmtd). 
from.— KISHOEI        LAL        G03WAMI.    v. 
BAKHAL     DAS    BANERJEE,    L  L-  E-.-  a 

G,  155' 

108.  S.  63,  65,  90,  lli-~Cdpy  of  docu- 
ment— No  evidence  that  original  could  not  be 
■produced— Secondary  evidence — Presvmption. 

In  a  suit  to  recover  possession  of  laud  the 
defendant  relied  principally  on  a  document 
•which  was  filed  in  the  Munsif's  Court  in  sup- 
port of  his  title.  According  to  the  evideuce,- 
this  document  had- been  prepared  vrith  refer- 
ence to  a  document  of  an  earlier  date.-  This- 
earlier  document  v?as  not  produced,  though 
it  was  admittedly  in  existence,  nor  was  it 
Bhown  that  it  could  not  have  been  produced. 
The  Munsif  decreed  in  plftintifTs  favour.  On 
appeal,  a  copy  of  the  earlier  document  was 
produced  and  filed. 

Held  that  al' hough  the  exhibit  was  ad- 
missible as  secondary  evidence,,  it  was  only 
secondary  evidence  of  the  contents  of  a  docu- 
ment. There  was  no  evidence  that  the  docu- 
ment, of  the  contents  of  which  the  exhibit 
was  evidence,  was  in  fact  executed  in  1S62 
between  the  parties  mentioned,  andinasmiaoh 
as  the  exhibit  was  a  copy  ar.d  not  the  origi- 
nal, the  presumption  which,  under  S.  90  of 
the  Evidence  Act,  may  bo  made  where  a  docu- 
ment over  thirty  years  old  is  produced,  ought 
not  to  be  made.  KItctter  Chiinder  v.  Khctter 
Paul  S reel erulnc,  (I.  E.  R.,  5  Cal;  886),  rofer- 
Bd  to.  APPATHURA  PATTAR  v.  GOPALA 
PANIKKAR,  I.  li.  R.,  25  M.  674. 

109-  S.  65' — Evidence— Copies  of  docu- 
ments. 

When  a  copy  of  a  document  has  been 
produced  and  admitted  in  evidence  without 
objection  in  a  Cour:tof  Pii-st  Instance,  the  ob- 
joction  that  it  is  only  a  copy  and  not  the  ori- 
ginal cannot  be  raised  in  the  Appellate  Court. 
Akbur  AH  v.  Bhyea  Lai  Jha,  (1880)  I.  L.  R.- 
6  Cal.,  366;  Chimnaji  Govt  nd  Oodbole  v.Din- 
l.ar  Dhondcij  fiof?6o2c,  (1886)  I.  L,  R.,.IIBam.. 
320;  cited.  THET  SHE  v.  ]\iAUNG  BA, 
3  L  B.  R.  49 

110-  S.  Q5.— Admissibility  of  opinion — Ex- 
eiusive  vse  of  trade  mark. 

Held  that  the  evidence- of  persons  stating 
that  in  their  opinion  by  the  use  of  a  particu- 
liir  trade  mark  by  persons  other  than  the  ori- 
ginal proprietors  of  that  trade  mark  would 
doecivf,  or  not  the  under  purchasers  is  in- 
admiSoible.  KOOROO  Di'^EN  SAHAB  u. 
CHARLES  SNOWDKN  15.  BC  Ii.  J.  45-  (see 
trade  mark). 

111.  S-  Q5.—P.egiHration  Act  (III of  1877) 
Section  17  (n)— Receipt  for  payment  of  mort- 
gagc-motiey . 

A  receipt  for  part  payment  of  mortgage- 
money  which  does  not  purport  to  extinguish; 
the  mortgage  is  not  compulsorily  nsgister- 
able. 

Though  a  receipt  which  purports  to  ex» 
tinguidh  the  mortgage  is  inadmissible  in  evi- 
dence for  want  of  registration,  the  fact  of 
payment  may  be  proved  aliunde.  W.  N.  All., 
1887,    p.    188,    followed.      AMIR    v.    DIALA 

MAL.  aa.  P.  B.  1304. 


S«p:  Govt,  acts  (tof  1872)    (ConW): 

112-  S-  Q5.— Certified  copy  from  the  liegii 
tration  offi,ce  if  admissible —Secondary  cvidenet 
— Piihlic  document. 

A  certified  copy  obtainedfrom  the  RegU- 
tration  office  is  not  a  copy  of  the  original 
document  and  is  not  therefore  admissible 
under  section  C5  \c)  or  (f).  Bottho  copy  con- 
tained in  the  books  of  the  registration  office 
is  itself  a  public  docum--.il,  aud  a  certified' 
copy  of  that  copy  b3ing  a  copy  of  a  public 
documsnt:  is  therefore  admissible  assecondary 
evidence,  provided  that  the  case  can  be-  , 
brought  under  clause  (a)  or  (cj  of  seetion-6.5i 
13  C.  P.  L.  R,,  117  dissented  from.  10  C  P.  l>. 
«.,  50  dislinyni^:hed.  RADHA  KISHAN 
MARWARI  V.  MT.  SONA  BAI  asd  OTHERS. 
17  C  P  L-  n ,  1904,  P  181- 

113  {ai.  S-  65.— See  Sections  13,  6s,  66  (2). 
7  C.  L.  J.  90..NC.  34  (»)-.^'«prai 

iia.  S'  65,  91  &  22-— Cause  of  action - 
Suit  on  a  promissory  note^Note  inadmissible 
ill  evidence — Plaintiff  not  allowed'  to  set  up  a 
case  outside  the  note. 

WhsQ  money  is  lent  on  terms  contained^ 
in' a  promissory  note  given  at  ll>e  time  of  the 
loan,  the  lender  suing  to  recover  the  money 
so  lent  must  prove  those  terms  by  the  pro- 
missory not-3.  If,  for  any  reason,. such  as  the 
absence  of  a  proper  stamp,  the  promissory 
note  is  not  adm.iBs:ble  in  evidence,  the  plain- 
till  is  not  entitled-to  set  up.- a  case  indepeud- 
ent  of  the  note.  Shdhh.  Akber  v.  Sheikh  Khari, 
(I.  L.  R.  7  Cal.,  256)  and  Badhakant  Shaha  v. 
Abhojchurn  Milter  (I.  L.  R.,  8  Cah,  721)  fol- 
lowed. Pramalha  Nath  Snndal  v.  Dioarka 
Nalh  Den,  (I.E.  R.,  23  Cal.,  8.5y  dissented, 
from,  kira  Lai  v.  Data  Din.  (I.  Ij-  E>,  i  All., 
135)  referred  to.  PARSOTAil  N.sRAIN  v. 
TALEY  SINGH.  A-  W-  N-,  1903,.  P.  217  = 
28  A- 178- 

113  (a).  S-  65  (e),  74,  79  &  m.-^dmis- 
siou  of  party — Certified  copy  of  statement  iii  a 
previous  siiit — .idmi^sible. 

Certified  copy  of  a  statement,  made  by  a 
party  to  the  suit  in  a  previous  proceeding,  is 
admissible  as  evidence  of  au  admission  con- 
tained in  it,  under  sections  65  (c),  74,  79  and 
80  of  the  Evidence  Act.  NATHA  v.  HUR' 
MAT.     SI  P  P..-  1903- 

114  S.  65  (e>  and  (f)  and  Ti  (2)— 

Public   dosument— Certified   copy   of  registered 
document  if  admissible — Registration  Act  S.  57. 

Plaintiff  sued  on  certain  mortgage  deed. 
Defendant  denied  exeeufeion  and  alleged  that 
it  was  all  forgery.  None  of  the  above  deeds 
were  produced  and  it  was  contended  that  the 
plaintirf  could  succeed  by  producing  oerti-, 
fied  copies  of  the  deeds  without  first  proving 
their  loss. 

Held  ths.t  by  registration  a  private  do. 
cument  dees  not  become  a  public  document 
under  S.  74  cl:,(2). 

iii>J(?  also  that  the  last  clause  of  S.  57  o£ 
the  Rfegistration  Act  was  not  intended  to- 
override  the  provisions  of  the  Evidence  Act_. 
(7.  0.  C.  327  overruled.  22.  W.  R.  303  refer, 
ed  to).  RAJGOBORDHAN  SINGH  v.  Ml 
NASIBAN.     ^:  0-  C  365-  ; 

115  S  65  ie)  -Statement  a$  to  contents  of 
Public  Records— 
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I  u  order  to  ascertain  the  history  of  cor- 
taiii  propei'tios  in  suit,  tlie  Judgu  took  the 
evideuco  of  tbo  record-keeper  and  clerks  in 
charge  of  the  records  and  regist'Ts,  regard- 
ing tiic  gfincnil  result  of  their  uxam^nation 
of  these  doojments,,  and.  it  did  noi  appear 
that  llio  docnmeuts  could;  be  conveniently 
examined  in   Court. 

IRlil.thatj  under  suohi  circumstances  S. 
G.5,  cl.  (o)  of  tbo  Evidence  Act,  does  not  re- 
quire that  certified  copies  of  the  records 
should  be  produced,  under  cl.  (g).Si  65  the 
Judge  acted. rightly  in  this  case.  IwXNI  SUN- 
BER  KOKR  V.  CKANDRESH-WAR  PRO- 
SAD'  NAR.\YAN  SING.  IIQ.  W  N.  501-34 
C-  293' 

115  (a)  S.  63  (2)— See  S:  1.3,  66  and'66{2) 
—7  G.  L.  J.  ',)U— No  34  (a)  Sui>ra. 

116  S.  QS— Section  (j3— Attesting  tuitrxss— 
Mortcjage-dced. 

A  writer  of  a  deed  is  an.  atte.^ting  wit- 
ness within  the  meaning  of  Section  G8  of  the 
Evidouce  Act,  if  lie  was  present  and  saw  the 
execution  of  the  deed.  Though  he  was  de- 
scribed in  the  deed  a&  its  writer  and  not  an 
attesting  witness.  2U  All.,  582,  referred  to. — 
BAJNABAIN  GHOSH  v.  ABDUR  RAHIM. 
^W-N.,  C,  p.  464-. 
117-     S.  e»--^tlc!.latwn. 

Where  a  mortgage-bond,  wliicb  was,  on 
the  face  of  it,  attested  by  more  than  two  wit- 
nesses, but  WHS  proved  by  only  one  of  them 
and  its  execution  was  not  denied. 

//t'W,.that  having  regard  to  Section- G6  of 
the  Evidence  Act,  the  document  may  be 
taken  as  properly  proved.  NAND  KISHORE 
liAL  V.  RANEE  R.iM  TIWARY.     Q   W.  W., 

C,395=a8C  355- 

118.  S.  6S--—^Iortgagc  deed— Attesting  wit- 
ness not  oalicd  if  admissible  as  a  vioney  bond. 

Where  an  attesting  witness  is  necessary 
to  the  validity  of  au-  instrument,  a  person 
who  was  such  witness  must  be  called  if  alive, 
capable  of  giving  evidence  and  subject  to  the 
grocfss  of  the  Court,  whatever  the  purpose 
for  which' the  instrument  is  produced  may 
be  S.  68  applies  only  where  an  instrument 
cequirod  by  law  to  be  attested  is  attested  and 
not  where  the  instrument  itself  does  not  bear 
the  necessary  attestation.  It  is  impossible  to 
WVer  a  particular  covenant  in  the  document 
from  the  document  without  considering  its 
execution  as  a  whole.  Where  a  mortgage  deed. 
Inquired  by  law  to  be  attested  by  two  witnesses 
was  put  in  evidence  but  no  attesting  witness, 
though  ft'llve  and  •capable  of  giving  evidence, 
was  callfed. 

mid,  that  the  deed  was  inadmissible  in 
evidence  for  the  purpose  of  proving  the  per- 
Eonal  covenant  to  pav  the  money.  VEER- 
APPA  KAVUNDAN  i-' EAliWSAMT   KAVUN- 

B-AN.  aM  L  T,  175=17  mr.  l.  j.  213^ 

80  M  251 

119.  S.  68,  69  &  \l^.— Attestation. 
Held,,   that    where  a    will    was   executed' 

before  Act  I  of  1S69  (Oudh  Estates  Act)  came 
into  force  S.  19  of  that  Act  was  not  appdicable 
to  it.  The  Mohammadan  Law  does  not  re- 
g,uire  that  a  will,  if  reduced  to  writing,  sh&ll 


Sup:(}ovt.  acts  (I  of  1872)  (Contd) 

h'3  att-jstod.  Sections  6S  and  69  Evidence  Act 
were  thurofore  not  applicable  to  the  will  an4 
th-i  pbvintiffs  admission  in  tl^e  suit  filed  by 
the  testator  before  hor  d^ath  was  sufficient 
proof  of  the  will. 

JJ:/ /,  further  that  to  a  codicil  executed 
after  the  enforcement  of  Act  I  of  1.969,  S.  19 
of  that  Act.  applied.  Th«.b  S.  mide  S.  50  of 
the  Succession  Act  and  .-;.  6S  of  the  Evidence 
Act  applicable  to  the  codicil. 

H^ld,  therefore,  that  there  was  no  evi- 
dence to  the  oSect  that  the  testator  also 
o-ceoui.jl  the  codicil.  NAJB  \N  BIBI  v. 
ItAZA  liaSAEN.     4  O.  C.  408. 

120-  S.  70  &  114 —!''■«'«/'■'•  0/  Property 
Act  (71'  of  llSi),  Section  59—Ecidence  Act  (I 
of  1872),  Secliana  70,  114  -Mortgage-deed. 
Execution  of  — 

The  mortgage-docd  in-  question  showed 
that  it  w.\s  duly  signed  by  two  witnesses,  able 
to  read  aud  wr»te,  cue  of  whom  was  the 
writer  of  the  dead.  The  defendant  admitted 
its  execution  aud  registration.  The  writer 
of  th'j  deed  faljaly  denied  Jts  execution  by  the 
defend^int  in  his  presence.  The  other  witneaa 
deposed  that  the  executant  signed  in  his- 
preseuce,  but  he  was  not  able  to  remember 
whether  the  executant  signed  also  in  the  pra- 
sonoe  of  the  writer.  The  writer's  siguature, 
as  attesting  witness,  preceded-  that  of  the 
other  witness. 

ll'Xd.  that  it  might  fairly  be  presumed 
that  both,  the  witnojses  signed  after  the  exe- 
cution of  the  documjDt  by  the  defendant, 
and  thit  presumption  w-vs  suftijient  to  sup- 
port the  findiug  of  tlie  lower  court  that  tha 
deed  was  validly  executed.  1  R.  EccX.  R., 
p.  5,  r.firred  to.  JOaENl>RV  NATIL  MO- 
KHOPADHYA  v.  NITAI  CHURN  BUNDO- 
PADHYA.     7  C.  W-  N-  384. 

121.  S.  74. — Certified  copy  of  a  previous 
statement  31  P.  R.,  1903.  See  No.  113  (a) 
siijtra. 

122.  S-  74. — Certified  copy  of  a  registered, 
docum.snt.  See  Sections  60  (e)  and  7i  7  0.  C, 
36),  No.  114  supra. 

123.  S-  74. — Public  documents — CfnsK5  re- 
gisters. 

Held,  that  Census  registers  are  not  public 
documents  within  the  meaning  of  section  71 
of  the  Evidence  Act.  E.MPEROR  v.  BHX- 
VANRAO  VITHALRA.O.     6  B  L.  R-  635- 

121.  S-  ^^■— Public  doownmt -Certified 
copy  of— 

The  statement  of  a  witness  in  a  record 
is  pirt  of  the  record  of  the  Acts  of  un-official 
tribunal  under  S.  74  and  can  be  proved  by  a 
cortified  copy.  SAKINA  KHANUil  u.  LAD- 
r>ANSAHtBA.    2   C  L.J.  21s. 

125  S.  74  (Z)  -Public  document — Inventory 
deposited  by  Talukdar  in  D.  €':<.  office. 

H'Ll,  that  au  inventory  deposited  in  the 
office  of  the  Deputy  Commissioner  by  a  Taluk- 
dar or  grantee  under  S.  7  Act  I  of  1859  does 
not  by  beiug  so  depojited  become  a  public 
docum-^nt.  S.  74  (2)  of  the  Evidence  .\ct  does 
not  apply  to  such  documents;  it  refers  to  pub- 
lic records  kept  in  British  India  of  private 
documents.  AZMATUN  NI3A  BEaAM  V, 
SHAHAKA    BEGAIVL     L  0  Q.  3fi. 
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126  S-  74  and  77 — Public  document — 
Ciriificd  copies  of  kkasras — 

Held,  that  by  S.  8  Act  XIII  of  18S2  and 
S.  17  Act  IX  of  1889  "ail  official  records  and 
papers  kept  by  such  officer  (i-e.  the  Patwari) 
shall  be  deemed  to  be  public  records  and  the 
property  of  Government"  and  therefore  the 
hhasras  for  certain  years  produced  in  evi- 
dence were  public  documents,  and  under  S. 
TT  Evidence  Act,  they  could  be  proved  by 
■producing    their   certified  copies. 

Held,  also,  that  though  before  the  en- 
forcement of  Act  XIIX  of  1882  the  Patwaries 
were  the  servants  of  the  village  proprietors 
yet  as  they  used  to  do  public  duties  the 
khasras  prepared  by  them  in  discharge  of 
such  duties  were  either  "  public  documents  " 
or  "public  records  kept  in  British  India  of 
private  documents"  under  S.  74,  Evidence 
Act,  and  therefore  copies  of  the  khasras  were 
admissible  in  evidence  under  S.  77,  Evidence 
Act.  DALJIT  SINGH  v.  THE  HONORABLE 
MAHARAJA     PARTAB     NABAIN     SINGH. 

8  a  C  304  ^        .  ^  „  ^ 

127-  S-  77.— See  Sections  74  and  77,  3  0. 
C.  204  No.  126  supra. 

128-  S-  77- — Certified  copy  of  a  compro- 
mise. 

Held,  that  the  copy  of  a  compromise  filed 
in  Court  with  au  order  of  Court  thereon  is 
under  S.  77  admissible  in  evidence  and  need 
not  be  proved.  MANGAL  SEN  o.  HIRA 
SINGH.    1  A-  p.  J-  369- 

129.  S-  80— See  Sections  19,  20  and  Sa 
26  A.  108  P.  C_,  No.  38  supra. 

130-  S-  35  &  in.— Presumption  of  iden- 
tity— Power-qf-attoniey  executed  before,  and 
authenticated  by  a  Notart/  PuAUc — Necessity  Jor 
affidavit  of  identity. 

Where  an  application  is  made,  for  letters 
of  administration  with  a  copy  of  the  Will  of 
the  deceased  annexed,  by  an  agent  of  the 
executor  under  the  Will,  under  a  power-of- 
attorney  duly  executed  by  the  executor  be- 
fore, and  authenticated  by  the  Notary  Public 
and  attested  by  witnesses,  there  is  no  neces- 
sity, for  an  affidavit  of  identity,  S.  85  of  the 
Act  being  mandatory  and  S.  114  raising  a 
presumption  in  favour  of  the  identity  of  the 
executant  of  the  power-of-attorney.  MYLNE, 
In  Ike  goods  oj.    9  C-  W-  N-  986=33  CS625- 

131  S-  87 — Reference  books — 

The  following  books  were  admitted  in 
evidence  as  historical  works  and  books  of  re- 
ference; .\tkiu's  "Historical  Account  of  the 
N.  W.  P.",  'Manual  of.  "Titles  N.  W.  P." 
and  "  Basti  District  Settlement  report," — 
PATESW.\RI  PABT.AP  NaRAIN  SINGH  v. 
RUDRA   NARAIN  SINGH.     1.  A-  L-  /■  543- 

132  S-  90 — Ancient  doctwcent,  p'resiuuptioK 
as  to — OenuiKencss  of  signature  in  isstu — Pre- 
sumption not  excluded,  btU  has  to  be  rebutted. 

It  is  in  the  discretion  of  a  Court  whether  it 
will  raise  the  presumption  in  favour  of  a  do- 
cument for  which  S.  90  of  the  Evidence  Act 
provides,  but  the  discretion  is  not  to  be  ex- 
ercised arbitrarily:  it  must  be  governed  by 
principles,  which  are  consonant  with  law 
and  justice.    And  while    on  the   one  hand 


Sup:  Govt,  acts  (I  of  872)  (Contd). 
great  care  is  requisite  in  applying  the  pre- 
sumption, on  the  other  hand  it  is  clear  that 
very  great  injustice  may  be  perpetrated,  if  an 
ancient  document  coming  from  proper  cus- 
tody is  refuted  by  a  Court  capriciously  or 
for  inadequate  reasons.  When  the  genuine- 
ness of  a  document  purporting  to  be  an  an- 
cient document  is  put  iu  issue,  it  appears  to 
have  been  sometimes  thought  that  any  pre- 
sumption iu  its  favour  is  thereby  excluded, 
but  this  would  deprive  the  party  producing 
it  of  the  benefit  of  the  presumption  precisely 
in  the  circumstances,  in  which  ho  most 
stands  iu  need  of  its  aid.  The  presumption 
merely  takes  the  place  of  the  evidence  which 
wouldt,  where  a  modern  document  is  conceit- 
ed, be  necessary  for  the  purpose  of  proving  due 
execution,  and  it  must  be  met  and  rebutted 
in  the  same  way  as  direct  evidence  of  execu- 
tion in  the  case  of  a  modern  document.  Mtis- 
samat  Phool  Bibec  v.  Goor  Suran  Dois  (18  W. 
R.  485^  Boikiint  Nath  Kundu  v.  Lukhun 
Majki,  (9  C.  L.  B.  425)  Hari  ChiKdtaman 
Dlkshit  V.  Moro  Lakshman,  (I.  L.  R.,  11  Bom, 
89)  Tra,iUikia  Nath  Nu7idi  v.  Skurno  Chung- 
oni,  (I.  L.  R.,  11  Cal.  5.30)  referred  to.— GO- 
VINDA  HAZRA  v.  PBOTAP  NAR.AIN  MU' 
KHOPADHYA,— I.  L-  E^  29  C-  740- 

133.    S.  90 — Document  more  than  30  years 

old. 

A  Court  is  not  bouud  to  make  a  pre- 
sumption mentioned  in  S.  90  but  it  has  an 
absolute  'adicial  discretion,  that  being  satis- 
fied as  to  the  execution  of  a  document  to 
such  an  extent  that  it  will  allow  the  pre- 
sumption to  take  the  place  of  specific  evi- 
dence as  to  the  signatures  which  the  docu- 
ment purports  to  boar  upon  it.  HANU- 
MAN  SHUKUL  V  RAMCH  \RITr.\R  LAL,— 

A  W.  ir  1902  P  28 

134    S.  90— See  S.ict   90=31.7.   A.  217  = 
26  J.  581  =  7  O.  C.  290  Xo.  4  Supra. 

185     S.  90— See  S.  32  (5)  d  90—9  C.  W.  N. 
105  =  31  /.  A..  217  =  26.  A  5S1  No.  26  Sapra. 

136.  S.  90.— Proper  Custody. 
Although  a  manager  appointed  by  the  Court, 
of  the  property  of  an  insane  person,  ought 
to  restore  a  document  in  his  possesion  to  the 
proprietor  when  he  is  removed  from  the 
management,  his  failure  to  do  so  does  not 
make  the  custody  of  the  document  improper 
within  the  meaning  of  S.  90  Evidence  Act. 
SHYAMA    CHARAN    NUNDY  v  ABHIBAM 

GOSWAMi,    3  C-  L- J.  306  =  10  C  W.  TS-  788 
=33  C-  511- 

137.  S.  90— Registration  Act  (HI  of  1877). 
S.  17,  iO -Evidence  Act  (I  oj  1872),  S.  90— 
Documents  thirty  years  old — Proper  custody — 
Presumption — Con'^ructive  wotict^Passession. — 
A  registered  document  contained  a  recital 
of  unregistered  incombrances,  and  a  question 
having  arisan  as  to  whether  the  recital  of 
the  unregistered  incumbrances  amounted  to 
notice:  Held  that  registration  is  at  most 
constructive  notice  and  the  doctrine  of  con- 
structive notice  cannot  be  so  extended  as  to 
cover  unregistered  documents  under  which 
the  holders  of  registered  documents  derive 
title-    The  defendants  furthei  lelied  on  their 
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lioiiig  in  actual  iiosscssion.  Possession 
amounts  to  notice  of  sucli  title  as  tlie  person 
in  pos.io^siju  may  have,  aud  any  other 
person  who  takes  a  martgage  or  other  charge 
upon,  or  purchase-,  immoveable  property 
without  ascertainlug  the  nature  of  the 
claim  of  tlit  person  in  possession,  does  so 
at  his  own  risk.  The  general  consensus  of 
opinion  of  all  the  High  Courts  in  India  is 
that  pj.ssession  is  at  least  a  very  cogent 
evidence  of  notice  which  a  purcliascr  can- 
not with  safety  disregard,  and  that  section 
50  of  the  Hogislration  Act  (III  of  1877)  does 
not  do  away  with  the  elfect  of  notice  in 
favour  of  the  registration  to  which  cieteris 
paribus  it  gives  preterouco. 

Per  Battij  /.— S.  90  of  tlie  Evidence  \ot  (I  of 
1872)  admits  a  presumption  of  the  genuineness 
of  documents  purporting  to  be  thirty  years 
old,  it  produced  from  proper  custody  proved 
to  have  had  a  legitimate  origin  or  an  origin 
the  legitimacy  of  which  the  circumstances 
of  the  case  render  prol)able.  It  is  not 
necessary  that  the  documents  shall  be 
found  in  the  best  and  most  proper  place 
of  deposit.  The  section  insists  only  on  a 
satisfactory  account  of  the  origin  of  the 
custody  and  not  on  the  history  of  its  con- 
tinuance. 

I'er  Aston,  J. — S.  90  of  the  Evidence  Act 
requires  that  a  documcut  must  be  produced 
from    the    proper  custody.     SIIARFUDIN  v. 

GOBIND.-I.  L.  R.,  27  B.  452- 

138-  3.  80  — 'SVc  Scctiunn  4  and  00—110 
r.  h.  1!.,  i'Ji..:.  -  i;.'  v.  IL.  2yy~',  No.  5  supra. 

1S9.  S-  90. — Presumption  as  to  documents 
over  SO  years  eld— Procedure. 

When  a  document,  which  is  over  30  years 
old,  has  been  tendered,  under  3.  90 of  the  Act, 
it  is  for  the  Court  to  determine,  (which  is  a 
matter  for  jadicial  discretion)  whetliev  it  will 
make  tlie  prcMimplion  mentioned  in  the  sec- 
tion, or  will  call  upon  the  party  to  offer  proof 
of  I  ho  document,  stating  its  reasons  in  the 
latter  event,  aud,  in  the  former,  whether  the 
presumption  lias  been  rebutted  or  not.  SRI- 
NATH  PATllA    v.    KULODA    PROSAD   BA- 

NERJi.    2GLJ-592- 

139  (a).  S-  SO-— Presumption  weakened — 
Lessor  and  lessee — Adverse  possession — Lessee 
holding  over — Limitation  Act,  Art  139. 

The  Court  may  jiresumc  the  genuineness 
of  a  document  more  than  30  years  old,  pro- 
duced from  proper  custody,  but  the  presump- 
tion may  be  weakened  by  circumstances 
tending  to  raise  doubts  as  to  its   authenticity. 

A  failure  to  pay  rent  to  the  lessor  during 
the  period  of  the  lease  does  not  alone  operate 
to  create  in  favour  of  the  lessee  a  title  by 
adverse  possession.  4  C.  314,  7  B.  40  referred 
to. 

If  a  lessee  holds  over  after  the  exiry  of 
the  lease  and  no  arrangement  is  made  for  a 
new  tenancy  time  begins  to  run  under  Art. 
139,  Soh.  II  of  the  Jjimitatiou  Act,  (1877), 
against  the  lessor  from  the  date  of  the  expiry 
of  the  lease.  22  B.  893,  21  B.  601  followed.  8  JM. 
424    Diss.     MADAN    MOHAN   GOSSAIN    v. 
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KUMAR    RAMESHWAR    MALIA.     7    Q.   L  • 

X,  615- 

139  (b).  S-  90  &  102,— Presumption  as 
to  genuineness  of  document  70  years  old — Bur- 
den of  proof . 

A  Taluqdar  sued  one  M.  for  a  declaration 
that  M.  had  no  proprietary  or  under  proprie- 
tary rights  in  a  certain  village.  M.  produced 
a  document  70  years  old  giving  under  pro- 
prietary rights  in  perpjtuity  to  the  ancestor 
of  M.  executed  by  an  ancestor  of  the  Taluq- 
dar. 

Wld,  that  the  document  should  be  pre- 
sumed to  he  genuine  un.ler  S.  90,  Evidanco 
Act,  and  that  under  3.  103  of  the  Act,  the 
burden  of  proof  lay  on  the  Taluqdar  plr.iutift 
to  prove  that  Jf.  had  no  under  proprietary 
riglits.  THE  DKPat'Y  COMMISSIONER, 
RAI  BARELf   y.  MAHESH  BAKHSH.     6  0- 

C- 142. 

140-  S.  91— Sec  S.  6.5  and  'Jl-A.  W.  .V. 
lOOJ.  P.  :n7  =  -2:;.  A.  ITS  No.  113  supra. 

141-  S.  91.— Bengal  Tenancy  Act  (VIII of 
18H5),  Section  SS — Division  of  Itolding — Con- 
sent in  writing — Dakhila  or  receipt,  if  amounts 
to  consetit. 

The  consent  in  writing  by  the  landlord 
to  the  division  of  a  tenure  has  the  effect  of 
substituting  a  new  contract  for  the  old.  It 
should  therefore  bo  complete  iu  itself  and 
embody  distiuctly  the  terms  of  th-e  new  con- 
tract. Should  it  fail  to  do  so,  the  principle 
laid  down  in  Section  91  of  the  Kvldence  Aot 
would  apply  and  extraneous  evidenoo  to 
prove  the  torms  of  the  contract  would  be  in- 
admissible.    2.5  Cat.,  531  distinguished. 

Hiid,  upon  the  construction  that  tUo 
Dakhila  or  receipt  did  not  amount  to  a  coil- 
sout  in  writing  Ijy  the  landlords  within  the 
meaning  of  section  88  of  the  Bengal  Touanoy 
Aot. 

Held,  also  that  tlie  fact  of  some  of  the 
joint  occupiers  of  a  j  jint  tenure  paying  por- 
tions of  the  rent  due  from  all,  corresponding 
with  the  shares  for  which  the  joint  occupiers 
are  liable,  cannot  prevent  the  landlord  from 
suing  them  all  or  miking  all  answerable  for 
thj  jiiut  debt.  21  \V.  li.  230,  22  W.  B.  20o 
and  -Ai  IK.  B.  234  relied  on.  JNANENORA 
MOIIVN  CHOWDHURY  v.  GOPAL  DAS 
CiiowDHaRY.  8  C-  W-  N-  923=31  C- 
102S. 

142-  S.  91- — Grant — Begistration  Act  (III 
of  i677).  Sections  17,  40— Authority  to  adopt  in 
ivritinj  and  not  contained  in  a  will — Djctuiiint 
not  a  testamentary  disposition  of  property  and 
not  registered — Invalidity — Admissibility  of  evi- 
dence of  authority  to  adopt. 

In  a  suit  for  a  declaration  that  first  de- 
fendant was  not  the  adopted  son  of  plaintiff's 
deceased  brother,  the  first  defendant  aud  his 
mother  relied  on  an  authority  to  adopt  which 
was  contained  in  a  document  which  they 
contended  was  a  will  of  the  deceased.  This 
document,  which  had  never  been  registered, 
aud  which  was  the  only  evidence  of  the 
alleged  adoption,  authorised  the  wife  to 
adopt,  aud  further  authorised    her  to  put  into 
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the  possession  of  the  adopted  sou  all  tho 
properties  which  the  deceased  got  uuder  a 
certain  decree,  and  all  his  immoveable  pro- 
ties,  etc. 

Hdd,  that  the  document  was  not  a  testa- 
mentary disposition  of  propery,  within  tho 
meaning  of  S.  3  of  Act  V  of  1881.  It  was  an 
authority  to  adopt  and  nothing  else,  and  the 
direction  therein  to  put  tho  adopted  son  into 
possession  of  the  property  could  not  be  con- 
strued as  a  devise  of  tho  property.  It  was 
simply  a  statement  of  the  consequences  that 
should  legally  follow  on  the  adoption.  Mussii- 
mat  Bhtibum  Moyee  Debia  v  Bam  Kishore  Acharj 
Chowdhry  (10  M.  I.  A.  279  at  p.  312),  referred 
to.  The  authority  to  adopt  being  in  writing, 
and  not  being  contained  in  a  will,  its  regis- 
tration was  compulsory.  SOMASUND.-VB.i 
MUDALI  V.   DUKAISAMI   MUDALIAR.     J. 

L.  R-  27  M-  30 ;  M.  !•  J.,  1903  P-  283. 

143  S-  91- — NeciotiabU  Instruments — Negoti- 
able Instruments  Act  (XXVI  of  liiSl) — Promis- 
sory note— Suit  by  payee — Defence  by  tnaker — 
Payee  not  true  owner  of  note — Parol  evidence 
to  stipport  plea — Admissibility. 

In  a  suit  to  recover  the  amount  due  on 
a  promissory  note  by  the  payee  named  in  the 
note,  tho  defendant  pleaded  that  the  consi- 
deration for  the  note  was  not  advanced  by  the 
plaintiff,  but  by  a  third  party  on  whose 
account  the  note  was  taken  ;  and  that  as  the 
amount  had  already  been  repaid  to  the  party 
entitled,  the  suit  was  fraudulent  and  unsus- 
tainable : 

Held,  pier  Suhramania  Ayyar,  J.,  that  the 
plea  was  sustainable.  Parol  evidence  is  admis- 
sible in  a  suit  on  a  promissory  note  to  show 
that  the  plaintiff  is  not  the  true  owner  of  the 
note,  if  such  proof  would  enable  the  defend- 
ant to  establish  a  defence  valid,  as  against  the 
true  owner. 

Per  Davies,  J.,  (dissenting)  that  the 
defendant  was  precluded  from  plead- 
ing the  "jus  tertii  ol  a  person  who  is  not 
even  a  party  to  the  record.  SUBB.A  NARA- 
YANA  VATHIYARi;.  RAMASWAMI  AIYAB. 

I.  L.  R.,  28  M-  244- 

144  S-  81 — Contract  in  writing — Admissi- 
bility of  oral  evidence  as  to  terms. 

Where  there  is  a  proposal  in  writing  for 
a  contract  to  he  entered  into  at  a  later  date, 
it  is  doubtful  if  oral  evidence  of  terms,  not 
to  ha  found  in  the  written  proposal,  is  ad- 
missible.    MAUNG    SHWE   OH   v.    MAUNG 

TUN  GYAW,  9C.W.N-  147  (P.C)  =  31. 1. 
A- 188  =  32  C- 96- 

145  S.  91 — Will— Evidence — Executor,  proof 
of  title  of — I'robate — Administration,  grant  of 
— Jurisdiction  of  Court  to  modify — Sticcession 
Act  (Xof  lS65),ss.3,  179,  187 ,  360— Sale  for 
arrears  of  rent — Incumbrances,  annulment  of 
• — Notice — Disclaimer— Bengal  Tenancy  A  cl 
(Ylllof  1885),   s.  167. 

Uuder  S.  179,  187  and  260  of  the  Succes- 
sion Act,  where  probate  of  a  will  has  been 
granted,  the  executor,  in  order  to  bring  a  suit 
as  such,  is  bound  to  prove  his  title,  to  do 
which,  iu   case  of   dispute,  he   must  file,  not 
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merely  a  copy  of  the  grant  of  adniiaistra- 
tion,  but  also  the  copy  of  the  will  attached 
to  it,  the  two  together  forming  the  probate 
as  defined  by  S.  3.  But  a  Court,  not  be  ng 
the  Court  of  Probate,  cannot  go  behind 
the  grant  and  interpret  aud  modify  its 
terms  by  the  provisions  of  the  will.  Iu 
a  suit  for  possession  after  annulment  of 
au  under-tenure  uuder  8.  167  of  the  Bengal 
Tenancy  Act,  absence  of  due  service  of 
notice  on  a  person,  who  iu  the  suit  dis- 
claimed all  interest  therein,  cannot  prejudice 
the  plaintiff.  But,  if  tho  application  for  the 
issue  of  the  notice  against  some  of  the  per- 
sons jjintly  interested  in  tho  incumbrance 
was  not  made  within  time,  the  whole  suit 
must  fail.— DELANERY  v.  ROH.VMAT  ALI, 
I.  L.  R.,  32  C.  710 

146-  S-  91-  C.  P.  C.  S.  375— Compromise 
need  not  be  reduced  to  lorlting — Oral  evidence 
of  its  terms  under  S.  91,  Evidence  Act- 
Specific   Belief  Act,    S.    9. 

S.  375  of  the  Code  does  not  require  that 
the  agreement  or  compromise  itself  shall  be 
reduced  to  writing,  but  only  that  the  terms 
of  it  shall  be  recorded  in  the  suit.  The 
agreement  or  compromise  itself,  that  is  made 
out  of  Court,  may  bo  in  writting  or  oral. 
If  the  Court  did  not  record  the  terms  of 
it,  S.  91  is  no  bar  to  a  suit  being  brought 
on  the  terms  of  the  compromise.  Moreover, 
S.  375  only  allows  the  decree  to  be  final, 
so  far  as  relates  to  the  sulj  !ct-matter  of 
the  suit.  So,  when  au  agrQcmjut  or  compro- 
mise is  made  in  a  suit  under  S.  9,  Specific 
Relief  .\ct,  the  Court's  decree  uuder  S. 
375  does  not  bar  any  person  from  suing 
to  establish  his  title  to  property  and  recover 
possession  thereof.  BI  YA  v.  ON  GAINQ, 
3  L-  B  R-  243- 

147  S.  91.— C;.  {b)  and  2'roviso  (3)  of  S. 
39 — Whether  evidence  as  to  improvements  ad- 
missible— Bemoval  of  stringent  conditions  in  for- 
mer lease  -Improvement  by  landlord,  if  could 
justify   efiliancemeii.t   of   rent. 

Suit  for  a  declaration  that  the  Kabuliat 
executed  by  the  plaintiff  was  void,  as  the 
rent  had  been  thereby  enhanced  by  more 
than  two  annas  in  the  Rupee  and 
that  it  was  executed  under  coercion  aud 
undue  influence.  Defendants  justified 
the  enhancement  by  setting  up  the  fact 
of  improvement  made  by  them  by  the 
excavation  of  the  canal  such  as  was  contem- 
plated in  proviso  (2)  of  S.  29  of  the  Act. 
They,  further,  pleaded  that  there  were  string- 
ent conditions  in  the  former  lease  and  since 
the  above  enhancement  of  rent  was  agreed 
upon  by  the  plaintiff  in  consideration  of 
avoiding  those  stringent  conditions  from  the 
Kabuliat  in  question,  the  enhancement  was 
not   improper. 

On  appeal,  the  District  Judge  held  that 
the  question  of  improvement  could  not  ba 
gone  into,  evidence  regarding  the  same 
being  inadmissible  under  S.  91  ol  the 
evidence   Act. 
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JLid,  on  second  appjil,  that  tho  lowur 
appuUato  Court  ought  to  liavo  gone  into 
the  questions,  wliore  tliore  was  any  '  im- 
provement ',  within  tho  moaning  of  the  Act, 
effected  by  tho  landlords,  and  whether  tho 
plaintiff  luvd  agrejd  to  the  enhanced  rent 
in  consideration  of  such  improvement,  since 
the  fact  that  the  writing  between  tho  parties 
contained  no  reference  to  any  sucli  improve- 
ment could  njl  render  inadmissible,  evid- 
ence sought  to  be  let  in  on  tho  point. 
The  consideration  for  a  contract  being 
different  from  the  '  terms  of  such  contract' 
in  proof  of  which  alone  S.  91  of  tlic  Kvid 
once  Act  lays  it  down  that  '  no  evidence 
shall  bo  given,'  that  section  cannot  pro- 
vent  the  defendants  from  giving  extrane- 
ous  evidence   as    to     the   consideration. 

Held,  also,  that  the  mere  fact,  that 
certain  stringent  conditions,  which  bad 
found  a  place  in  the  previous  lease  were 
omitted  from  the  present  Kabulint,  was  not 
sucli  a  circumstance  as  could  jistify  any 
enhancement  of  rent,  much  less  an  enhance- 
ment, as  in  tho  present  case  at  the 
rate  of  more  than  two  annas  in  the  Kupee 
8.  C.  3  33  and  28.  C.  'JO  distinguished,  and 
that  the  Kabuliat  in  question  was,  there- 
fore, void  for  having  contravened  tho  pro- 
visions of  cl.  (b)  of  S.  29  of  the  Bengal 
Tenancy  Act.  PROBAT  CHANDRA  GAN- 
GAPADHYA    v.    CHIBAG    ALI,  33  C-     607 

=4  C.  L  J-  320. =10   C.  W.  N.  62- 

148-  S-    %l—Scc    S.    56'    it  01— U.    B.   B. 

19U7.  P.  1    (Evidence)  No.   1V3  Siqira. 

149-  S.  91 — Admissions  as  to  agreements 
rc(piiring  rejistratian — Civil  Procedure  Code 
(Act  XIV  of  1882),  Section  237  A— Execution  of 
money-decree — Application  embodying  agree- 
ment hypothecating  immovable  property  and 
granting  time  filed  by  parties  in  execution- 
proceedings — Objection  in  a  subsequent  suit  as 
to  non-registration  of  the  application. 

In  execution  of  a  money-decree  an 
agreement  was  arrived  at  between  the  par- 
ties, which  was  embodied  in  an  application 
filed  in  Court,  under  which  the  equity  of 
redemption  of  the  two  houses,  which  had 
been  attached,  were  hypothecated  for  the 
sum  due  on  account  of  the  decree  including 
costs,  and  four  months'  time  was  given  for 
payment.  The  plaintifis  applied  for  execu- 
tion after  the  expiry  o£  the  term,  but  it 
was  held  that  the  agreement  was  a  complete 
satisfaction  of  the  decree  which  was  not 
therefore  capable  of  execution.  The  plain- 
tiffs brought  the  present  suit  for  recovery  of 
the  amount  due,  basing  their  claim  on  the 
agreement,  and  it  was  contended  by  the 
defendant  that  the  agreement  was  void 
under  section  257  A  of  the  Civil  Procedure 
Code,  the  application  embodying  the  agree- 
ment was  not  admissible  in  evidence  for 
want  of  registration,  and  the  suit  was  barred 
by  section  214  of  tho  Civil  Procedure  Code. 

Held,  that  the  proper  reading  of  the 
application  was,  that  it  contained  merely  a 
statement  ol  the  fact  that  an  oral  agreement. 
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such  as  was  mentioned  in  tho  application, 
had  been  made  previously,  the  ai)plication 
was  not  inadmissible  in  evidence,  and  the 
suit   was   not  in  any   way  barred. 

The  want  of  registration  of  an  agree- 
ment requiring  registration  does  not  invalid- 
ate it,  and  section  91  of  the  Evidence  Act 
does  not  prevent  admissions  made  by  the 
executant  of  such  a  deed  to  bo  admitted 
into  evidence  iu  proof  of  the  agreement.— 
PR\BH  DYAL  t)  GUBIIUKH,— 98  P-  R- 
1902=18  P- 111.1903.  „       ^ 

150-  S-  %\—Oral  evidence— Secondary  evi- 
dence. , 

Where  in  a  pre-emption  suit  tho  ques- 
tion was  whether  a  local  area  consisting 
of  nine  villages  constituted  a  Malial.  Held, 
that  such  area  did  not  constitute  a  Mahal 
under  S.  9  Act.  XVIII  of  1876  (Oudh  Laws 
Act)  unless  such  villages  were  held  under  an 
engagement  for  the  payment  of  land  Reve- 
nue assessed   on  such  local   area. 

In  order  to  prove  that  they  were  so  held 
it  is  necessary  to  prove  that  there  was  an 
agreement  to  pay  such  land  revenue  and 
such  an  agreement  was  required  to  be  in 
writing  by  rule  33  under  S.  15  and  220  of  the 
Oudh  Land  Revenue  Act  for  tho  assess- 
ment of   the  revenue  demand. 

Held,  therefore,  under  S.  91,  Evidence 
Act,  no  oral  evidence  could  be  given  of 
such  an  agreement,  unless  it  had  bean  re- 
duced to  writing  and  the  case  was  one  in 
which  secondary  evidence  was  not  admis- 
sible. SAMSAM  ALI  v  RAM  PAR3HAD.— 
4  0-  C.  365- 

151-  S-  91—4  stranger's  rough  note  for  his 
own  ?(Si; — Document. 

Where  rough  notes  in  writing  of  an 
agreement  by  the  husband  to  provide  for 
the  wife  in  case  of  future  separation  were 
made  by  the  priest  merely  for  his  own 
convenience  and  were  not  signed  by  the 
partie,:  It  was  held  that  they  did  not 
con-ititute  a  document  under  S.  91  Evidence 
\ci  in  which  the  terms  of  contract  can  be 
said  to  have  been  continued.  MEHEB 
.\hl  V  SANKER  KHANOO   BAI.-?.    B     L- 

E.-692  on  p.  710 

152-  S.  91.— Orai  agreement  to  execute  a 
leaae  for  7  years,  if  admissiUe — T.  P.  A.  S.  105 
and  107. 

A  landlord  sued  his  tenant  for  rent  at  a 
certain  rate  of  rent  per  year  at  which  he  had 
paid  before.  The  plaintiff  had  stated  in  the 
record  that  she  agreed  to  give  the  defendant 
a  lease  for  7  years  at  that  rate  and  the  defend- 
ant had  given  her  a  kabuliat  to  that  effect 
but  no  lease  was  written. 

Hdd,  that  a  kcibuliat  is  not  a  lease,  al- 
though, for  the  purposes  of  the  Stamp  Act,  a- 
lease  includes  a  kabuliat,  and  that  under  Sec- 
tions 105  and  107,  T.  P.  A.  an  agreement  to 
execute  a  lease  of  immoveable  property,  for 
any  term  exceeding  one  year  was  inadmissible 
in  evidence  and  that  its  term  could  not  be 
proved  by  oral  evidence  under  S.  91  of  the 
Evidence  Act. 
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Ildd,  furtbor,  that  she  could  prove  that 
she  {^ave  the  defendant  a  lease  for  one  year  at 
a  certain  rent,  and  the  defendant  took  posses- 
sion according  to  the  agreement.  On  this 
proof  and  the  proof  of  holding  over  after  the 
expiry  of  the  first  year  the  defendant  was 
bound  to  pay  rent,  at  the  same  rate,  for  the 
period  he  remained  in  possession.  Even  if 
this  was  not  proved  she  was  entitled  to  a 
decree  as  compensation  for  use  and  occupa- 
tion of  her  land  by  the  defendant.  5  0.  C 
2S-2,  7  O.  C.  ICG,  9  M.  U2,  and  9  C ,  908  re- 
/. ricd  to.  JiT.  BAJKUAB  v.  NABI  BAKHSH. 
9  0  C-  296. 

153-  S-  91- — Mortgage  deed,  containing 
no  separate  admission  of  debt  or  promise  to 
repay  it,  not  divisible  and  cannot  be  admitted 
in  evidence. 

Plaintifi-appellant  sued  the  defendant  for 
Es.  170,  as  legal  representative  ol  her  deceas- 
ed husband  Po  Ni.  She  relied  on  a  docu- 
ment unstamped  and  unregistered,  D.  12(il 
B.  E.,  which  purported  to  be  an  instrument 
of  mortgage  of  certain  laud.  Toe  Court  of 
first  instance  admitted  the  document  in  evi- 
dence on  payment  of  stamp  duty  aud  penalty 
and  holding  the  execution  of  the  same  proved, 
gave  plaintiff -appellant  a  decree.  The  Lower 
Appellate  Court  reversed  this  decision  on  the 
ground  that  the  evidence  was  insulHcient  to 
prove  execution.  The  mortgage  deed  con- 
tained no  separate  admission  of  the  debt  or 
promise  to  repay  it. 

Meld,  that  as  the  mortgage  deed  contain- 
ed no  separate  admission  of  the  debt  or  pro- 
mise to  repay  it,  it  was  not  divisible  and 
could  not  be  admitted  in  evidence  at  all. 
S.  /.  L.  B.,  p.  19o,  referred  to.     JIAUNG  PI  v. 

MA  KIN  U.    U.  B.  R.  1901,  p.  79. 

154.  S-  91 — Promissory  note— resorting  to 
origi iial  consideration. 

Held,  that  where  money  is  lent  on  terms 
contained  in  a  promissory  note  given  at  the 
time  of  loan,  the  Plaintiff  is  debarred  bv  S. 
91  Evidence  Act  from  resorting  to  "the 
original  consideration.  1  East  55,  II  U  B 
E.  1S97-01  P.  390  referred  to.  II  U.  B.  R.  18l>7- 
01  P.  391,  3  A.  717.  4  A.  13.5,  9  A.  351  Super- 
seded. 26  A.  178  12  B  443  followed.  24  B.  307 
3  C.  314,  7  C.  256,  8  C.  721  dissented  from.  23 
C.  851,  5  M.  166,  7  M.  112,  10  M.  94,  23  M.  527 
21  W.  E.  1,  24  W.  E.  88,  dissented  from  — 
KGA  WAIK  V  NGA  CHET— U.   B-  R.  1907 

155-  S-  %\— (Evidence  Act)—Stiit  to  enforce 
registration— Invalid  registration — Time  limit 
— Mortgage  deed — Admissibility  in  evidence — . 
Bar  to  oral  evidence — Personal  undertaking — 
Agreement  to  repay  loan — Indian  Pegistration 
Act,  (1S77)  S.  17,  as,  34,  49,  73,  77— Transfer 
of  Property  Act,  (1SS3),  s.  tiS. 

In  December  1901  A  borrowed  money  of 
B  and  erecuted  a  mortgage  deed  of  certain 
land  in  B's  favour. 

In  January  1902  B  instituted  a  suit  pray- 
ing inter  alia  for  an  order  to  the  Sub- 
Eegistrar  to  register  the  deed.  In  June  1903 
be    obtj,ined    a    decree    directing    that    the 
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deed  should,  on  application,  be  registered! 
whether  A  admitted  execution  and^reccipt 
of   consideration    or  not.  I 

The  deed   was   registered   in   accordance  ' 
with  this  decree  in  July  1903. 

The  present  suit  was  brought  by  B  for 
sale  of  the  mortgaged  property  and  was  based 
on   the   mortgage  deed    in  question. 

Held,— th-\t  the  former  suit  not  having 
been  brought  under  the  conditions  required 
for  the  filing  of  a  suit  under  section  77  of 
the  Indian  Eegistration  Act,  the  decree  there- 
in had  no  value  as  exempting  the  docu- 
ment registered  under  it  from  the  necessity 
for  compliance  with  all  other  provisions  of 
the  Act.  The  Court  had  power  to  decide 
as  to  the  validity  of  the  registration,  and  as 
the  document  was  not  registered  in  accord- 
ance with  the  provisions  of  sections  23  and 
24  of  the  Act,  it  could  not,  under  section  49, 
be  received  in  evidence  as  affecting  the 
rnortgaged  property.  At  the  same  time  sec- 
tion 91  of  the  Evidence  Act  precluded  B  from 
proving  the  existence  of  the  mortgage  by 
any  other   evidence. 

Held  fii  rther, — that  as  the  deed  contain- 
ed a  di-tinct  agreement  to  re-pay  ihe  money 
borrowed,  it  was  admissible  as  the  basis  of 
a  personal  money  decree  for  the  amount. 

Bhagwan  Singh  v  Khnda  Bakhsli  1881)  I. 
L.  E.  3An.,  397;£d!(7iv  Mohamcd  Siddik, 
(1882)  I.  L.  R.  9  Cal.,  150:  Pathcrpermal  Chetty 
V  Mooniandy  Servai,  11  Bur.  L.  R.,  166; 
Chatter  Mai  v  Thakuri,  (1898)  I.  L.  E.  20  All., 
512;  followed. 

Pam  Ghnlam  v  Chctcy  Lai,  (1878)  I.  L 
E.  2  Alb,  46;  Abdulla  Klian  v  Jamki.  {lf^[)i) 
I.  L.  R.  10  All.,  303;  Sahmiikhnn  Ball  Pan- 
day  V  Sah  Kiindan  Ball,  (1875)  L.  R.  2  I.  A., 
210;  Sreemutty  Matonginy  Bossce  v  Pamnctrain 
Sadkhan,  2  C.  L.  E.,  428;  referred  to.  JfAUNG 
KYAW  &  MA  SAlSr  HMWE  v.  SIKnA:\[- 
BARAJI   CHETTY-4  L-  B-  R.  1807  P-  88. 

155-  (a)  S.  91. — Promissory  note,  loss  of— 
Proof  of  confeiils. 

Where  a  plaintiff  bases  his  cause  of 
action  of  a  promissory  note,  which  he  al- 
leges had  been  lost,  he  cannot  prove  the  con- 
tents, unless  he  suceeds  in  proving  the 
loss  of  the  document,  apart  from  the  note 
in  which  the  contract  was  recorded.  28  A. 
298.  D.   SIRAJ   HUSAIN  v.  BULAKI   RAM, 

5   A.  L.  J.  162  =  A.  W.  N.  1808.  P.  91- 

155-  (b).  S.  91-  -  Promissory  note  lost — 
Proof  of    contents. 

A  based  his  claim  on  a  promissory  note 
which  he  alleged  had  been  lost.  Held  he 
could  not  prove  the  contents  unless  he 
proved  the  loss  of  the  document.  28  A. 
298  dissented  from.  SIEAJ  HUSSAN  v. 
BULAKI   EA5I.     5.  A.  L-  J-  162 

155-  (C)  S.  91  and  82-  Question  as  to 
who  uere  the  parties  to  a  contract— Oral 
evidence. 

The  question  as  to  who  were  the  con- 
tracting parties  is  not  a  question  as  to  the 
'terms  of  the  contract',  within  the  mean- 
ing of  S.  91  and  92  and  a  plaintiff  can  give 
(oral)  evidence  of  circumstances  which  went 
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to  t.l]ri\v  that  a  ilufciidant  signed  a  bond 
on  liii,  owa  behalf  and  as;  tUo  ageut  of 
ins  pai-tnor,  anotUei-  dafoudaat  7  Taunt, 
i'.ir,  and  L.  B.  G  C.  P.  C.  Ex  Ch.  i80. 
F.  Also,  2  H.  L.  C.  .579,  Rop.  VENKA- 
TASIIHUIA    «.  GOVENDRAJULLU.     18   M- 

L   T    1 

155-  (d)  S-  92-  ■  Oral  evidence  that  a  mort- 
ijiKj''  H'rts  'Intcaded    to    he   a   sale. 

lf''ld,  that  oral  evidence  is  not  admis- 
sible between  the  parties  to  ft  deed  which 
purparts  to  bo  a  mortgage,  or  their  re- 
pi'csiuitatives  iu  interest,  to  prove  that  it 
was  intended  to  be  a  sal;  :iJ  A.  140  Be- 
fnird/o.  ZAKI-rn-OTN  KHAN  y.  AKRAM- 
VD  DIN  KH  >N.     11.  0    C.  95- 

155-  (e)  S-  91  &  92- -^1  C  GU  p.  C.  See 

Nil    J-il  in:ra. 

156-  S-  91,  95,  97-  D^ed  having  false 
di-scription — Evidence  as  to  the  plot  really 
sold. 

The  general  rule  of  S.  91  of  the  Evid- 
ence Act  is  subject  to  the  exceptions  con- 
tained in  Ss.  U5  and  'J7.  Where  in  a  sale 
deo'.l  the  lands  are  described  by  wrong 
survey  numbers,  but  can  otherwise  be 
identified  clearly  the  maxim  demonslration 
falsa  non  noeet  applies.  Evidence  is  also 
admissible  to  show  the  plot  intended  to 
bj  s')ld  bv  that  deed.  KARUPPA  GOUN- 
PAN   r.  PERIATHAMlil  GOUNDAN.     2- M- 

L  F  336=30  M   337 

158-  (a)  S  91  and  92-  Question  as 
("  ivlto  u:ere  the  paiih'.^  lo  a  contract,  lohether 
one  of  the  terms  of  the  contract  -Oral  evid- 
ence, admissibility  of,  thereon. 

A  questiou  as  to  who  the  contracting 
pirties  are  is  not  a  question  as  to  the  '  terms 
of  the  contract',  within  the  meaning  of 
S.  ni  and  92  of  the  Kvdidcnee  Act;  and 
it  is  open  to  a  plaintiff  to  give  (oral)  evid- 
enoi)  of  circumstances  which  went  to  show 
that  a  defendant  signed  a  bond  on  his 
own  behalf  and  p,s  the  agent  of  his  part- 
ner, another  defendant.  7.  Taunt  :193.  and 
L.  R.  6.  C.  P.  C.  E.r.  Ch.  4^1  F.  also  :i.  H. 
L.  0.  5/9.  n.  VENKATASUBBIAH  CHET- 
TYf.  GOVINDAUA.JULU   NAIDK.     18    M- 

L  J.  1=3  M.  li.  T.  259=31.  M  45 

157-  S.  92-  "Contradictiny,  varying,  add- 
ing to  or  subtracting  from"  ~  Admissihility  of 
oral  evidence  ii'licn  cptcstion  not  as  between 
parties  to  the   iiisti  anient  or  their  privies. 

Plaintiffs  sued  defendant  for  a  piece  of 
land,  alleging  that  it  had  been  given  to 
her  by  a  relation.  The  defence  was  that 
the  property  bad  been  purchased  by  the 
defendant  JI.  A  document  was  tiled,  which 
purported  to  be  a.  sale  of  the  land  to  plain- 
tiff, but  defendant  contended  tint  the 
document  had  been  executed  in  plaintiff's 
name  6(;;KiJ»J  for  him:  Hdd  that  oral  evid- 
tueo  was  admissible  in  support  of  the 
contention  that  thero  had  been  a  gift  of  the 
land  to  plaintiff,  the  question  not  arising 
as  between  the  pirtios  to  an  instrument 
or  their  privies,  so  as  to  bring  it  within  tho 
pjrviow    of   S.  92     of     the     Evidence     Act. 
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Though  plaintilf  and  defendant  claimed 
through  one  and  tho  same  pjrson,  yet 
they  could  not  bo  treated  as  parties  contract- 
ing with  oach  other,  nor  would  oral  evid- 
ence be  evidence  to  vary  tho  tormt  of  any 
written  agreement  botween  them.  Jinhinian 
V.  Elahi  liaJcsh  (I.  L.  R.,  28  Gal.  70),  com- 
mented upon.  PATH.A.MMAL  v.  SYED 
KALAI  RAVIJTHAR,  J.  L  R-,  27  M  329- 

158-  S-  29-  Oral  evidence  to  vary  or  add 
to  a  docnnti-iit. 

In  a  suit  based  on  a  pronote,  oral 
evidence  is  not  admissible  to  prove  that 
one  of  tho  defendants  signed  the  pro- note 
only  as  surety  for  tho  other  defounaut 
and  that  his  liability  as  surety  was  to  last 
only  for  a  month.  HAREK  CHAND  BABLT 
V.     BISHIJN     CHANDRA    MUKERJEK,     8 

C.  ■W.  N.  101 

159-  S-  92-  Registration  Act  (III of  ly/?), 
s.  7 — Rrgistrittion  of  mortgage — I.ilered  inland 
— Rigid  to  redeem  imniooeable  pror>-rty  morr- 
gaged— Transfer  of  Property  Act  {IV  of  l^ti2), 
s.  S'J. 

Two  documents  were  produced  in  evid- 
ence, one  of  which  was  in  terms  an  absoluto 
sale.  This  document  had  been  registered. 
Tho  other  document  (which  was  not  dated) 
had  apparently  been  written  contemporane- 
ously with  the  first,  but  it  had  not  boon 
registered.  This  document  purported  to 
show  that  the  transaction  between  tho 
parties  was  a  mortgage:  Held  that  the 
second  document  could  not  be  received  as 
evidence  of  a  mortgage  transaction  not 
below  Rs.  100,  and  that  the  registration  of 
the  first)  document,  which  was  on  the  face 
of  it  an  absolute  and  unconditional  sale, 
could  not  be  regarded  or  operate  as  tho 
registration  of  a  mortgage.  Though  there 
is  nothing  to  prevent  the  whole  of  a  mort- 
gage transaction  being  reduced  in  any  form 
to  writing  on  different  pipars,  whether 
attached  together  or  detached,  yet  tho 
requirmeuts  as  to  registration  cannot  bo 
said  to  have  been  complied  with  if  aorao 
of  such  papers  are  registered  whilo  others 
are  loft  unregistered.  A  document  which 
gives  a  person  a  right  to  redeem  a  mort- 
gage on  immoveable  property  on  payment 
of  money  creates  an  interest  in  immoveable 
property  and  its  registration  is  compulsory 
under  S.  7  of  tho  Registration  Act.  MtJ  VHk 
VENKATACHELAP.ATI  v.  PYANDA  VEX- 
KATACHELAPATI,      I.      L.     R.,     27      M. 

348 

160-  S.  92-  Hindu  Law— Partition— Re- 
quisites for  Partition — Deep  defining  ani, 
alloliug  shares— Elfeot  on  deed  of  sn^iscqiient 
conduct  of  the  jjartiej — Effect  of  de^d  it;  re- 
gards minor  members  of  the  jon*  fami'y — 
Re-union  of  member  after  once  separating 
himself. 

An  ikrarnama  executed  by  the  m  m- 
bers  of  a  j  )int  family,  some  of  wh  m 
were  minors,  stated  in  unambiguous  ternn 
that  deliaod  shares  in  the  wholo  joint 
property   had  been   allotted   to    the   several 
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co-parceners,  and  also  gave  libr-rty  to  any 
of  the  parties  to  it  "cither  to  live  together 
as  a  member  of  the  joint  family  as  before 
or  to  separate  his  own  business":  Held 
that  the  effect  of  the  deed  was  to  cause 
a.  separation  in  estate  and  interest  between 
all  the  co-parceners.  The  clause  giving  the 
parties  the  option  of  being  joint  or  separate 
was  not  inconsistent  with  a  separation  in 
estate.  It  conferred  on  the  parties  no 
larger  liberty  of  choice  than  they  would 
have  had  without  it.  They  might  elect 
either  to  have  a  partition  of  their  shares 
by  metes  and  bounds,  or  to  continue  to 
live  together  and  ei:j  )y  their  property  in 
common  as  before.  \Vhether  they  did  one 
or  the  other  would  afiect  the  mode  of 
enjoyment,  but  not;,  the  •  tenure  of  the 
property  or  their  interest  in  it,  which  was, 
on  the  principle  of  the  case  of  Axuiovier  v. 
Bama  Hubba  Aiyan,  (11  M.  I.  A.  76),  deter- 
mined by  the  allotment  to  them  of  defined 
shares  by  the  ikrarnama.  The  legal  effect 
of  the  ikrarnama  could  not  be  controlled  or 
altered  by  evidence  of  the  subsequent  conduct 
of  the  iJarties;  but  such  conduct  in  this  case 
was  not  inconsistent  with  an  intention  to 
subject  the  whole  property  to  a  division  of 
interest,  although  it  was  not  immediately  to 
be  perfected  by    an   actual  partition. 

Held,  also  that  the  ikrarnama  was  bind- 
ing on  the  minors.  It  followed  from  the 
admitted  right  of  any  co-paroeuer  to  claim 
partition  that  a  valid  agreement  for  partition 
could  be  made  during  the  minority  of  one  or 
more  of  the  co-parceners.  If  it  was  unfair 
or  prejudicial  to  their  interests  the  minors 
could,  by  proper  proceedings,  on  attaining 
majority  set  it  aside  so  far  as  it  concerned 
themselves.     BALKISHEN  DAS  v.  EAJM  NA- 

RAIN  SAHU.  7  C-  W-  N.  578-5  B-  L-  R-, 
461  =  80 1  A ,  139  =  30  C  738  at  772  P-  C 

161.  S  92-  -Evidence  act  (I  of  1S72)  S.  93 
Construction  of  document — Oral  agreement. 

The  plaintiff  sued  to  recover  money  which 
ho  had  been  compelled  to  pay  in  virtue  of  a 
mortgage  executed  by  his  two  half-sisters  and 
himself.  His  claim  was  .based  on  the  ijlea 
that,  though  appearing  in  the  bond  as  a 
co-obligor,  ho  was  in  reality  merely  a  surety. 
Held,  that  evidence  was  admissible  to  show 
that  the  plaintiff  executed  the  mortgage-bond 
as  a  surety  only.  The  plaintilf  failed  to  prove 
that  ho  was  other  than  a  principal,  where- 
upon it<wa3  held  that  he  wa.s  not  entitled  to 
recover  anything  from  the  defendants  by  way 
of  contribution,  the  case  uj^on  which  he 
came  into  Court  being  totally  different  from 
a  suit  for  contribution.  Mid  Chand  v.  Madlio 
Ram,  (I.  L.  K.,  10  All.  421)  followed.  SHAMSH- 
UL-JAHAN     BEGAJI     v.      AHMAD    WALI 

KHAN.    I.  L.  E.,  25  A.  337- 

162.  S.  92- — Oral  evidence — Evidence  act 
(1  of  1S7'J)  H.  92 — Evidence  to  show  that  a 
'  deed  of  sale  '  was  meant  to  he  a 'deed  of  gift' 
— Admissibility  of  oral  evidence  to  vary  a  writ- 
ten   contract. 

Under    the    provisions    of   P.    92   of   the 
Evidence  Act  (1.   of   1872)  no  oral   evidence 
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is  admissible  to  show  that  a  "deed  of  sale" 
was  really  meant  to  be  a  "deed  of  gift"  and 
not  a  "deed  of  sale.".S7!C)()o6  Singh  v.  Asgur 
All,  (6  W.  R.,  207);  Wali  Mahomed  v.  Kumiir 
All.  7  W.  R.,  428),  and  Lata  Ilimmat  Sohai 
V.  LleivhcUen  (I.  L.  11.,  11  Cal.,  4BG)  •distin- 
guished—RAHIMAN  V.  ELAHI  BAKSH,  I. 
L.  R.,  28  C-  70- 

S.  92 — Oral  Evidence — Evidence  Act  (I. 
of  lS7:i)  S.  92— Conduct  of  parties — Oral 
evidence  when  admissible  to  prove  that  a  con- 
veyance is  a  mortgage  by  way  of  conditional 
sate — Admissibility  of  parol  evidence  to  vary  a 
written  contract. 

Under  the  provisions  of  s.  92  of  the 
Evidence  Act  (I.  of  1872)  oral  evidence  of 
the  acts  and  conduct  of  parties,  such  as 
evidence  of  the  repayment  of  the  money, 
the  return  of  the  deed  and  the  exercise 
of  the  acts  of  possession  by  the  vendor,  is 
admissible  to  show  that  a  certain  convey- 
ance was  really  a  mortgage  by  way  of  condi- 
tional sale.  Frconath  Hhaha  v.  Madhu  Sudan 
Bhuiya  (I.  L.  R.,  25  Cal.,  603)  referred  to. 
The  case  of  Balklshcn  Das  v.  Lcgge  (L.  R.,  27 
I.  A.,  58;  I.  L.  R.,  22  All.,  149)  did  not  in  any 
way  affect  the  rule  laid  down  in  the  case  of 
Preonath  Shaha  v.  Madku  Sudan  Bkuii/a  (I. 
L.  R.,  25  Cal.,  603).— KHANKAR  ABDUR 
RAHMAN  V.  ALI  HAFEZ,  L  L-  R-.  28  C. 
256- 

163  S.  92— O''"''  Evidence— Evidence  Act 
(I.  of  1872),  s.  92 — Acts  and  conduct  of  parties 
— Oral  evidence  when  admissible  to  prove  that 
a  conveyance  is  really  a  inortgageby  way  of 
condilional  sale — Admissibility  of  parol  evi- 
dence to  vary  a  written  contract — The  Indian, 
Law  Reports  Act  (XVIII.    of  187.5),  s.  3. 

Oral  evidence  of  the  acts  and  conduct 
of  parties,  such  as  evidence  of  promi.se  by 
the  vendee,  to  restore  the  property  on  repay- 
ment in  two  or  three  years,  is  admissible  to 
show  that  a  certain  couveyancy  was  really  a 
mortgage  by  way  of  conditional  sale.  Bal- 
kishcn  Das  and  others  v.  Lcgge  (L.  R.,  27  I.  A., 
58;  I.  L.  R.,  22  All.,  140),  explained.  Preo 
Nath  Shaha  v.  Madhu  Sudan  Bhuiya  (I.  L. 
R.,  25  Cal.,   603)  referred  to. 

Scmble,  per  Maclean,  C.  J. — S.  8  of  the 
Indian  Law  Reports  (Act  XVIII.  of  187.5) 
does  not  prevent  a  High  Court  from  looking 
at  an  unreported  i  idgment  of  other  Judges 
of  the  same   Court— MAHOMED  ALI  r.  NA- 

ZAR  ALI,    5.  c.  W-  K  326=28.  C  289- 

164-  S-  92-  Evidence  to  vary  written 
instrument — Execution  of  sale-deed — Subse<iiient 
redemption  suit  on  footing  that  the  sale  was 
in  fact  a  mortgage — Evidence  of  subsequent 
conduct  to  show  collateral  agreement— Inadmis- 
sibility. 

On  23rd  September  1876,  defendant 
wrote  to  plaintiff,  inviting  plaintiff  to  exe- 
cute a  salo-dged  of  certain  land  in  favour  of 
defendant  and  promising  that  if  plaintiff 
did  so,  defendant  would  discharge  plaintiff's 
debts  out  of  the  income  to  be  derived  from 
the  land,  and  would,  after  the  debts  had 
been  discharged,  or  before,  if  so  requested, 
restore  the  land  to   plaintiff,   upon  payment 
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by  plaiiitilt  of  a  sum  o£  money  that  had 
been  advaucod  to  him  by  defeudaut.  Thi<i 
document  was  not  registered.  On  29th 
September  1870,  plaintiff  executed  a  deed 
of  sale  of  the  laud  iu  defendant's  favour, 
which  was  unconditional  in  it.-s  terms, 
and  which  was  duly  rogistei-od.  Plaintiff 
subsequently  brought  a  redemption  suit 
against  defendant  on  the  deed  of  2yth  Sop- 
tombor,  and  ho  contended  that  though  that 
deed  was,  in  iis  terms,  an  absolut;  convey- 
ance, he  was  entitled  to  adduce  evidence  of 
the  subsequent  conduct  of  himself  and  de- 
fendant, to  show  that  the  transaction  was, 
in  fact,  not  a  sale  but  a  mortgage:  Udd 
that  the  ovid  nee  was  not  admissible.  Ba'.- 
kishen  Das  v.  Leggc,  (fj.  R.,  27  I.  A.,  53  ;  I. 
h.  R.,  22  All.  14'J),  followed.  Khankar  Abdar 
Rahman  v.  All  Uafcz,  (I.  L.  B.,  2S  Cal. 
250),  and  Mahomed  Ali  Hos^sin  v.  Ndzar- 
AH,  (I.  L.  R.,   2S   Gal.    289),  dissented  from. 

Plaintiff  further  contended  that  uhj  con- 
tract was  not  contained  in  the  deed  of  sale 
alone,  but  must  be  gathered  from  both  of 
the  documents  referred  to  above  :  i[:ld  that 
the  documout  of  2.3rd  September  being  un- 
registered was  inadmissiljle  iu  evidence  as 
it  puri^ortod  to  create  or  limit  an  interest 
in  the  immoveable  property  convoyed  under 
the  deed  of  sale.  Pranal  Aimce  v.  LakshnU 
Annce,  (L.  R„  20  I.  A.,  101 ;  I.  L.  R.,  22  Mad. 
508),  followed.  ACHUTARA5IARA.JU  v 
SUBARAJU,    11.  M.  L.  J.  370  =  25.  M.  7. 

165'  S-  92-  Construction  of  document — 
Evidence  inadmissible  to  show  lliat  a  docu- 
ment purporting  to  be  a  sale-deed  is  in  reality  a 
deed  of  gift. 

Held  that  extrinsic  evidence  is  not  aJ- 
missiblo  for  the  purpose  of  showing  that  a 
document,  which  purports  to  bo,  and  on 
the  face  of  it  is,  a  deed  of  sale,  is  in  reality 
a  deed  of  gift,  Sah  Lall  Chand  v.  In  ler- 
Ji\  (I.  L.  R.,  22  All.  .371;,  and  Balkishen 
Das  v.  Legge  (I.  L.  R„  -22  All.  149)  re- 
ferred to.  l'\ATZ-UN-XIS^A  !'.  H\NIF- 
U^r-NISS\,  A.  W.  N.  1905.  p.  129.  =  2.  A. 
L.  J.  363  =  27   A.  612. 

166.  S-  92  Rascm'^nt—'Rcisement  Act  (V  of 
l-<>i:i\  S.  13,  els.  (e),  (f)  Easement  of  necessity— 
Nj  cascnc  it  un  the  ground  of  convenience 
icken  Ih-re  is  other  means  of  access — Koidcnce 
Alt  (I of  hi72),  s.  93— Oral  contemporaneous 
agreement  cannot  beset  up  to  add  to  a  written 
coHtiact. 

Held  that  if  .K  has  a  means  of  access  to  his 
property  without  gomg  over  B's  land,  A  can- 
not claim  a  right  of  way  over  B's.  laud  on  the 
ground  that  it  is  tha  moit  oouvoniont  means 
ofao;o«.  The  law  under  s.  1.3,  cl.  (e)  of  the 
Ease  nents  .\ct  is  the  same  as  the  law  in  Eng- 
land Wiitrhrx.  f;harne{l.  L.  R.,  1.5  All.  270  at 
p.  28  ),  followed.  E.^itbai  v.  Damidar  Isltvar- 
da^,  I.  L.  R..  10  Bom.  5.52  at  p.  559),  not 
followed.  The  Municipality  of  the  City  of 
Pomn  V.  V'aman  Rajaram  Gholap,  (I."  L. 
R.,  19  Bom.  797),  not  followed.  To  sustain 
a  cla.im  under  s-iction  13,  clause  (/)  of  the 
Ei.somjuts  .-Vet,  the  easement  claimed  must 
be   apparout     and     continuous.    A  contract 
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in  writin,^  cannot  bo  added  to  by  a  contem- 
poraneous oral  agreement.  KRISHXV- 
AMARAZU  V.  MARA.JU,  15  M.  L.  J.  255-  = 

23    M.  495 

167.  S.  92-  Written  document— Absolute 
conveyance — Mortgage — Contemporaneous  oral 
njreeiw.ni  or  st'i'cm'nt  of  intention — Infer- 
ence   from   circumstances. 

The  plaintiff  sued  to  rocovor  possossion 
of  land  contending  that  the  document 
under  which  the  defendants  held  the  land, 
tliough  in  form  an  absolute  conveyance, 
was  intended  to  operate  merely  aj  a  mort- 
gage. The  plaintiff's  contention  was  based 
on  the  grounds  that  th3  oousideratioa  was 
a  previously  existing  d-ebt  and  not  money 
piid  at  the  time  ;  that  the  plaintiff's  father, 
notwithstanding  the  execution  of  the  djed, 
remiined  in  possession  until  his  death, 
and  that  after  his  djath  his  wido-.v  remaia- 
ed  in  pjssassioii  for  throe  years;  that  there 
was  no  transfer  of  tho  land  into  the  kkata  o£ 
the  trinsfere3  and  that  the  consideration 
was  grossly  inadequate.  The  first  Court  held 
the  transaction  to  bo  an  out-and-out  sale 
and  dismissed  the  sjit.  On  appeal  by  the 
plaintiff:  Held  confirming  th.3  decree,  that 
the  meaning  of  the  contention  of  the  plain- 
tiff was  that  the  document  was  aoeompauied 
by  a  contemporaneous  oral  agreement  or 
statement  of  intention  which  must  be  in- 
ferred from  the  .said  several  cieumstances 
relied  on,  but  that  in  questions  of  this 
kind.  Courts  in  India  must  ba  guid-d  by 
s.  92  of  tho  Kvidenca  Act  (I.  of  1872),  and 
cannot  have  recourse  to  those  equitable 
principles  whic'u  enabU  the  Court  of  Chin- 
ocry  to  give  roHef  in  those  oasei  at  which 
Allerson  v.  White  (2  Dj  G.  &  J.  9S)  or  Lin- 
coln v.  Wright  (t  Do  O.  &  J.  10)  furnish 
examples.  22  .\  149  followed.  This,  how- 
ever, would  not  have  preoluJed  th:;  plain- 
tiff from  relying  on  the  p.-ovisos  to  th; 
section,  had  anv  of  them  been  .applicable. 
DATPOO   V.  RAMGlIANDftV,     I.  I,.  R,    3D 

a.  110;  7  B.    L.  R.    669. 

16B.  S-  93.  U'-d':mptio:i  suit—Sale  out  a-il 
out^'Jonstructian — -Evidcncj  of  intention — A.I- 
7nissibilitif 

Plaintiffs,  who  were  agriculturists, 
brought  a  suit  to  rodoom  and  tho  dofeadmc 
contiudel  that  the  transaction  in  suit  was 
a  salo  out  and  out  and  not  a  mortgiga. 
The  lower  Courts  held  that  the  transaction 
was  a  mortgage  and  allowed  redemption. 
Hdd,  ou  second  appoal  by  the  defeadant, 
that  evideuoo  of  intention  cannot  ba  given 
for  tho  purpose  merely  of  construing  a 
document  wliich  purported  to  ba  a  sale, 
out  aud  out  and  not  a  mortgage  ;  s.  92  of 
the  Indian  Evidence  Act  (I.  of  1872),  sub- 
jeot  to  tho  proviso  therein  contained,  for- 
bids evidence  to  be  given  of  any  oral  agree- 
ment or  statement  for  the  purpose  of  con- 
tradicting, vai-ying,  adding  to  or  subtraec- 
ing  from  the  terms  of  any  contract,  grant 
or  other  disposition  of  property,  the  terms  of 
which  have  been  reduce!  to  wr.tinj  as 
mentioned   in  that  seetion.     While  there  a.te 
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nstvictions  on  the  admissibility  of  oral 
evidence,  s.  1)2  in  its  first  proviso  rccog- 
vnes  that  facts  may  be  proved  by  oral 
tvidence  which  would  invaiidato  a  docu- 
ment or  entitle  any  person  to  any  decree 
or  order  relating  thereto.  And  where  one 
party  induces  the  other  to  contract  on  the 
Ittitii  of  iepre.-entatious  niade  to  him,  any 
one  of  which  is  untrne,  the  whole  con- 
tract is  in  a  Court  of  Kquity  considered  as 
Laving  been   obtained    fraudulcntlv.     ABA.JI 

V.   LAXJIAN.    I.  I,.  E.,  30  B.  426  ;   8  B 
LB.  553.  „    ^ 

169-  S-  Q2  —  Constru(tioii—Morf(ja(ic  or 
Siile—Eeril  lujrecmsnt  between,  parlies  whether 
embodied   in  doeument   or  not. 

The  plaintiff  sued  to  redeem  bis  laud 
alleging  that  they  were  mortgaged  with  the 
detendanis  under  a  nominal  sale-deed.  The 
lower  Court  treating  the  contract  as  embo- 
died in  the  deed  as  one  of  sale  rij;otod  the 
suit  r  - 

Held,  that  the  real  question  involved  in 
the  suit  was  noi  whether  the  document  was 
one  of  sale  or  mortgage,  but  whether  the 
real  agreement  between  the  parties  was 
embodi.xl  in  the  document.  ANSA  TUKA  v 
KENCHAPPA   SATAPPA,— 8    B-  L-  R-  6S9- 

170-  S-  92- — Evidence  regarding  oral  assur- 
ance.^ by  gr /inters  if  admissible. 

Oral  evidence  regarding  ora'  assurances 
given  bv  the  granters  at  the  time  of  making 
thugrmt  to  show  the  perpetual  nr.turc  of 
a  grant  is  not  admissible.  22.  A,  149  Tj.  R,  27 
I.  A.. -JS.  followed.  NAR.ASINGH  DVYAb 
SAHU  I!  R.«I  NABAIN  SINGH.— 30-  C- 
884. 

171.  S  92- — Evidence  shoiving  lUat  the  exe- 
cutant of  a  pro-note  signed  as  surety. 

Held,  that  in  the  plaintiff's  snit  on  a 
pro-note  executed  by  the  defendants  filed 
against  them  oral  evidence  was  not  admis- 
sible to  show  that  one  of  them  signed  the 
pro-note  only  as  surety  and  that  his  liabi- 
lity was  only  to  the  extent  of  standing  as  a 
surety  for  one  mouth.  3  Cal.,  174  distinguish- 
ed S.  92,  Evidence  \ct,  and  not  Knglish- 
law  is  r.pplicable  to  such  cases  4  C.  W.  N. 
l>5=:--27  I.  A.  58  followed,  HAREK  CHAND 
BABU    !•  BISHAN  CHANDRA   BANEIUEE 

-8.  C-  W  If  101. 

173.  S-  92— In  a  suit  between  mortga- 
gees and  mortgagors  it  is  not  open  to  some 
of  the  cxocutants  of  the  mortgage  deed  who 
signed  as  principal  debtors  and  mortgagors, 
to  adduce  oral  evidence  to  prove  that  they 
were  only  sureties  (25  A  337,  10  A  421,  8C.  W. 
N.   101  followed.)     NGA    SAING  v  NGA  LU 

AUNG.   IJ.  B.  P.  1906  P13 

173.  S.  22— Oral  evidence  tu  contradict  the 
terms  cf  a  kabuliyat — Oral  evidence  as  to  con 
duct  of  parties — Waiver  of  terms — Landlord 
afid  tinia.nt — Rate  of  rent. 

When  the  kabuliyat  states  the  amount 
of  rent  that  is  payable  to  the  landlord,  oral 
evidence  is  not  admissible  for  the  purpose 
of  contradicting  that  statement,  but  evi- 
dence i.T  admissible  to  show  that  as  between 
the  landlord   and  the  tenant   the  document 
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was  never  intended  to  be  acted  upon  or 
enforced,  or  evidence  to  sho-.v  that  Ibnro 
has  been,  as  between  the  pirties  to  the 
document,   a   waiver  of  some  of  its   tcrnis._ 

To  show  that  the  intention  o£  the  parties 
was  that  the  kabuliyat  from  the  first  ws.'j, 
not  intended  to  be  acted  upon,  or  that 
there  had  been  a  waiver  by  the  parties 
evidence  is  admissible  to  prove  that  »incc 
the  time  the  kabuliyat  wai  entered  into, 
the  tenant  hasalway  paid  rent  at  a  lower 
rate  than  that  stated  in  the  l^ase.  F.ENI 
MADIIUB  GOR.^NI  v  LAL^MOTI   DASJi.— 

6  C-  W-  N-  242- 

174.  S  ^2— Oral  evidence  to  vary  a  written 
contract. 

A  mortgage-decree  was  sold  free  from 
incumbrance  and  a  portion  of  the  purchase 
money  was  deposited  with  the  purchaser, 
who  gave  a  receipt  embodying  the  real  con- 
tract between  the  parties  with  regard  to 
the  deposit,  held,  evidence  could  not  be 
given  of  a  separate  agreement  empowering 
the  pur.hvser  to  pay  off  an  att-ohing  cre- 
ditor of  iho  decree.  Bat  evidence  might  be 
given  to  prove  the  otjct  for  which  the 
deposit  was  made,  or  to  explain  the 
meaning  of  a  sentence  in  thr;  receip',— 
KHETSIDAS  AGARWALA  v  SHIB  NAKA- 
YAN  MURDA,— 8  C-  W-  N-  178- 

175.  S-  Q2—0ral  evidence  relating  to  docu- 
ments—S  ale— Mortgage. 

Hi'A,  thit,  njtwithsti-idiug  the  p.-ofi- 
sions  of  S.  92  of  ths  Evideuc;  Act,  the  d  feii- 
dants  werj  eatitbd  to  shj.v  that  a  doca- 
mcnt  purporting  to  ba  a  deed  of  sale  exe- 
cuted by  tham  was  intended  to  be  a  mort- 
rra^^e  and  not  a  sale.  72P.K.  ,901  =  114  P. 
Ij"r     1901     followed,     RAJt   SARUP  f  AL- 

dah'  rakha,-107-  P-  li.  I!.- 1905-^  ,    ,    , 

176.  S-  92— 1'''^"'"  instrument — Sale-deed 
or  mortgage — Re-presentation  that  a  sale-deed 
tvould  not  be  enforced  as  a  sale-deed — Construc- 
tion of  document. 

Where  at  the  time  of  executing  a  docu- 
ment, a  representation  is  made  that  the 
document  though  in  form  a  sale-deed  will 
not  be  enforced  as  against  the  executant  as 
a  sale-deed,  and  where  on  the  faith  of  that 
representation  the  executant  executes  the 
document,  the  sale-deed  cannot  bo  upheld 
as  a  sale-deed  as  against  him.  NAVALBA.l 
PULCHANDt:SIVUBAI  GENU  KORPE.- 
8B-L.K.7G1-  ^     .     .■      rr 

177.  S.  9a — Documcnt-Constrnction,  iran- 
saetion  evidevced  by  the  deed— Nature  of  the 
transaction  vhich  the  parties  contemplated — 
Evidence.  .    1,    ^ 

Where  the  contention  in  a  case  is  tiiat 
there  was  no  agreement  enforceable  by  law 
to  sell  the  property  hut  that  there  was  a 
mortgiigj  agreem  nt,  it  should  be  spec  fi.ally 
delerniiutd  wh.ther  real  tran  action  be- 
tweju  the  pivties,  as  shown  by  the  evidence, 
is  a  mortgage   or  a  sale. 

Per  Heaton,  J.— "The  theory  that  au 
apparent  sale  is  a  mortgage  is  not  based  on 
th-j  conception  of  a  sale  aecompuiied  by 
modifying   oral  agreement  or  understanding. 


(     209     ) 


CIVIL    DinnST  OP  CARES 


(    210    ) 


Sup:  Govt  acts  (I  of  1872)  (Contd). 
Il^lruft.s  cju  tlio  .-upposilious  that  the  in- 
tention of  the  pa-.-Mo^i  is  simply  and  solely 
that  the  pvuporty  shall  be  security  int  the 
d;jbt;and  that  no  sale  in  any  form  is  joint- 
ly contemplated.  The  fact  that  tbo  doou- 
ment  talc<'S  the  forni  of  a  sale-deed,  is  ex- 
plained by  the  asiuraptiou  (1)  of  a  fraud  by 
the  creditor;  or  1 2)  of  a  convention  which 
the  creditor  insists  shall  be  observed,  and 
which  the  debtor  dare  not  repudiate;  or  (3) 
of  cireumstances  peculiar  to  an  individual 
transaction.  It  may  be  that  the  debtor  pro- 
pares  for  himself  a  case  specially  difficult  of 
proof  but  that  is  not  a  reason  for  refusing 
to  allow  him  to  attempt  to  prove  it.  KRI- 
SHNA BAI  V  RAMA  BALA.— 8  B-  L-  R. 
764- 

178-  S-  92-  Oral  evidence  varying  the 
Uiiiia  of  a  deed — Intention  of  parlies  cannot 
be  such  evidence — Sale — Exchange — Limitation 
Act  {XV  of  isn),  Art.  97 — Money  paid  upon 
an  existing  consideration  which  afterwards 
fails. 

On  the  17th  April,  1892,  the  defendants 
passed  a  sale  deed  of  certain  lauds  at  Gadag 
to  plaintiff  for  Ks.  500.  On  the  same  day, 
the  plaintiff  sold  some  lands  at  Toppinkatti 
to  the  defendant's  sister  for  Rs.  500.  No 
money  passed  under  any  of  these  trans- 
actions, the  one  being  a  consideration  for 
the  other.  In  1898,  the  plaintiffs  were  dis- 
possessed by  a  person  deriving  title  from  a 
purchaser,  at  a  court  sale  on  the  6th  Juno, 
1885,  of  Oadag  lands  in  execution  of  a  decree 
against  the  defendants,  who  had  somehow 
remained  in  possession.  The  plaintiff,  there- 
upon, filed  a  suit  against  the  defendants  to 
recover  the  possession  of  the  lands  at  To- 
pinkatti,  or  inthe  alternative  for  compen- 
sation for  the  loss  sustained  by  him  by 
reason  of  his  dispossession: — 

Ilcid  (1)  that  the  two  deeds  professed  to 
be  deeds  of  conveyance;  and  the  mere  fact 
that  they  were  mutual  deeds  of  conveyance 
would  not  make  the  transaction  an  exchange 
Whatever  might  have  been  the  intention  of 
the  parties,  having  regard  to  S.  92  of  the 
Evidence  Act,  it  was  impossible  to  treat 
the   transaction    of  1892  as  one   for  exchange. 

(2)  That  the  plaintiff  was  entitled  to 
recover  money  paid  upon  an  existing  con- 
sideration which  afterwards  failed  :  Art.  97 
of  the  Limitation  Act,  1877  18.  M.  173  fol- 
lowed. IIANMANT  NARSINHA  i..  GO- 
VIND  PANDURANG  KAMAT,  8-  B-  !••  E- 
283. 

179-  S-  92-  Registration — Document  col- 
lateral to  a  permanent  lease  of  immoveable 
property — Hcijistraiion  Act  (Til  of  1877),  s. 
17— Transfer  of  Property  Act  (IV  of  lUSll), 
s.  107  —  Assignment  of  properly  to  trustee — 
Trust    deed. 

An  agreement  to  pay  Rs.  500  a  month 
to  a  lessor  in  consideration  of  receiving 
from  him  a  permanent  lease  of  portions  of 
his  zaraiudari,  which  agreement  was  come 
to  before,  but  reduced  to  writing  after,  the 
execution  of  the  lease,  was  Iwld  to  be  not 
affected  by  s.   92  of   the  Evidence  Aet,   nor 
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to  require  registration  either  under  the 
Registration  ct,  s.  17,  or  the  Transfer  o£ 
Property  Act,  s.  107,  where  it  was  not 
incontistcnl  with  the  lease,  its  provisions 
formed  no  part  of  the  holding  under  the 
lease,  the  payment  bargained  for  was  no 
charge  oa  the  property,  and  it  was  not 
rent  or  recoverable  as  rent,  but  a  mera 
personal  obligation  collateral  to  the  lease : 
Held  also,  that  the  lessor's  rights  under 
the  agreement  did  not  pass  under  a  settle- 
ment subsequently  executed  by  him  for  the 
benefit  of  his  son,  by  which  he  assigned  to 
a  trustee  his  zamindari  with  its  incidents, 
and  also  "all  the  outstanding  debts,  arrears 
of  rent,  mesne  profits,  claims,  demands  and 
sums  of  money  of  whatsoever  description, 
now  due  owing  or  payable  to  the'settlor  on 
any  account  whatsoever,  and  all  rights  to 
prosecute  any  suit  ir  other  proceeding  exist- 
ing in  favour  of  the  settlor  at  the  date  of 
these  presents  •  •  •  •  except  and  al- 
ways reserving  to  the  settlor  or  outstanding 
debts,  arrears  of  rent  and  other  claims  and 
demands  payable  and  to  become  payable  to 
the  settlor,  and  all  rights  to  prosecute  any 
suit  or  other  procecding.s  now  existing,  etc." 
The  use  in  an  Indian  document  of  the 
words  "  now  due  owing  or  payable "  in 
defining  the  claims  traustei'red  coupled  with 
the  words  that  follow  restricting  ,tho  trans- 
fer of  rights  of  suit  in  respect  of  such 
claims  to  those  existing  at  the  date  of  the 
deed,  showed  that  rights  of  the  nature  of 
those  in  the  agreement,  accruing  as  they 
did  after  the  date  of  the  trust  deed,  were 
not  intended  to  pass  under  it  ;  and  this 
view  was  strengthended  by  the  employ- 
ment of  the  phrase  "  demands  payable 
and  to  beoom.3  payable  "  in  the  exception 
and  resorv.\tion  which  followed.  Whce, 
therefore,  the  les-ior  hid,  aftur  ex-jcatiju 
of  the  trust  d3C!d,  asiign^d  his  rights  under 
the  agreement  : 

lid  I  that  the  assignee  could  maintain 
a  suit  upon  it  to  recov.^r  th?  amount  due. 
SUBRVMvNIAN  CHiiillAR  v.  AHUNA- 
CH\LAM  CHETTAIR,     6    C.  W-  W-  865  = 

25-  M.  603-23    I-  A-  133  (P-  C) 

180  S-  92—-^  registered  mortgage  takes 
effect  against  any  oral  agreement  relating  to 
the  hypothecated  property,  and  no  oral  agree- 
ment purporting  to  modify  the  terms  of  the 
mortgage  by  reducing  the  amount  r^eover- 
able  thereunder,  by  taking  away  the  right  of 
sale,  and  by  providing  for  the  payment  of 
the  reduced  debt  by  a  sale,  of  other  propeny, 
can  1)3  proved,  by  virtue  of  the  provisioin  ot 
S.  92  of  the  Act  '  MAIIARAJ  SING  v.  R\JA 
BALWANT  SINGH.    3  A-  L-  J-  274  =  A    W- 

N  (1906),  117  =  28  A-  508- 

181  S-    92— ■fa'J'ttZ— Omi  cftrft'fjce  — 
Where  the  terras  of  a  bond  are  clear  and 

unambiguous  oral  evidence  can  not  be  taken 
that  it  was  an  assignment  of  future  rout. — 
HRlf^JOY  N.^TH  PODDAR  v.  JOYR.\.M 
^lAHTi).     4   C-  L-  J-    402- 

182  S.  92  &  91— Cjntract— Bought  and 
sold  notes— 11  i''r,'prescntat ion— Fraud,   effect  of 
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— liUjht  of  plaiiilijf  hi  fall  back  on  original 

conlrdct — Dammjes  for  breads  of  coiilracf. 

TUo  pliiintiff  made  a  contract  by  telegram 
■with  the  detcindaiits  tor  the  purchase  o£  a-fuU 
oar"0  of  kerosine  oil,  which  the  defGud^mts 
had"  themselves  contracted  to  buy  from  a 
firm  of  nierehant3  in  Calcutta.  That  firm 
declined  to  have  their  contract  with  the  de- 
fendants transferred  into  the  plaintiff's  name 
and  it  was  tliarefere  arranged  between  the 
plaintiff  and  the  defendant!  that  'bought  and 
sell  notes'  should  be  excbiuged.  In  carry- 
ing out  this  arrangement,  the  defendants 
misrepresented  the  amount  of  the  cirgo,  and 
the  words  "100,000  cases"  were  inserted  in 
the  bought  and  sold  notes  when  the  cargo 
really  consisted  of  125,000  cases  of  oil.  Both 
the  Courts  below  found  that  this  misrepre- 
sentation was  fraudulently  made.  The  H;gb 
Courts  in  its  Original  Jurisdiction  held  that 
the  bought  and  sold  notes,  were  invalidated 
by  tbo  fraud  and  gave  the  plaintifl  a  decree 
for  damages  on  his  contract  as  proved  by 
the  oral  evidence.  The  High  Court  in  appeal 
treated  the  case  as  founded  on  tbo  bought 
and  sold  notes,  and  held  that  no  other  evi- 
dence o£  the  contract  could  be  given,  and 
dismissed  the  suit. 

Held  that  the  bought  and  sold  notes  hav- 
ing been  falsified,  the  plaintiff  was  entitled 
to  disregard  them  .'.nd  fall  back  on  his  ori- 
ginal contract.— DURCtA  PROSAD  RURE- 
KA    v..    BllA.TAN    LALL    LUHEA.     g  0-  W- 

N-,  489  =6  B.  L.  R,  498 =M.  L-  J-, 
1904;  p.  196;  P  C.=31L  A-  122  =  31  C- 
614. 

183  S.  92  Pro  {l)-Co,itract  Act  (IX  of 
1S7:1)  s.  m — Unlaicful  consideration, — Adal- 
tcrij. 

No  Court  ought  to  enforce  a  contract 
which,  though  on  the  face  of  it,  is  valid  in  form 
and  matter,  is  shown  by  evidence  to  be  bas- 
ed, wholly  or  in  part,  on  unlawful  cousideia- 
tiou.  Itmittersnot  whether  the  djfcn  lant 
pleaded  illegality  or  not.  If  the  eviJoucj  ad- 
duced by  tlie  pUintiff  proves  the  illegility, 
the  Court  will  not  as-^ist  him.  Adultery  is 
an  offmeo  in  India,  therefore  when  adultery, 
past  or  future,  is  the  consideration  or  au  in- 
divisible part  of  the  consideration  for  an  ag- 
reement entered  into  in  India,  this  would 
make  the  co\itract  an  immoral  and  illegal 
agreement  and  tlie  ooitraot  wouLl  be  void. 
Man  Knar  v.  JamJa  K'lar  (I.  L.  II.,  l  .A.U. 
47s)  and  Dhiroj  Knar  v.  Bikrimijit  Hinqh 
(I.  li.  It.,  .S  All.  787)  referred  Ij.—ALICW 
MARY    HILL    r.  WILLI.AM    CLARKE.     A- 

W-  N ,  1904,  p.  233. 

184  Sxtion  9:1 

A  plaintiff  is  entitled  to  show  und^r  sec- 
tion •Ji,  Evidence  Act,  1S72,  that  ::  doj;l  w-xs 
pa-sed  without  c  ju^ideration,  and  whoa 
evidence  is  adduced  on  his  behalf,  the  djfeu- 
dant  is  equally  ontitlol  tj  show  that  tinro 
was  valuable  eouside  a'.;on  for  tiie  doad 
though  not  '.dmtic.il  with  that  staled  in  th:; 
deed   itself.     11   Cal.,    HG  and  3   Bom.,   159, 
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n-fenrd    to.     KAIL  ASH  CHANDRA  ..NEOGI 
V.    I[-\RISH  CHANDRA  BISWAS.     5  W-  N- 

C.  1.58. 
185     S.  92— .E<i3C"se»i  Act. 

Where  on  partition  different  sites  fell  in 
to  the  lot  of  the  parties  and  the  plaintiff 
began  to  build  upon  his  site  and  the  defen- 
daat  obstructed  him  alleging  that  he  had  au 
easemsnt  of  necessity  over  the  site,  and  also 
set  up  an  agreement  at  the  time  of  partition 
in   support  of  his  alleged    right  of  way  : 

JI--ld,  as  the  agreement  of  partition 
contained  in  the  partition  deed,  made  no 
provision  for  the  right  of  way  claimed, 
an  oral  evidence  of  tlio  agreement  was  in- 
admissible under  S.  92  Evidence  Act.  SABHA- 
PATY  MUDALIu.  KUPPQ  .SAJIY  IMUDALI. 
-15  L.  J.  225- 

188.  S-  92~Suit  for  accotuits  Razinaryia 
filed — Fresh  suit  on  oral  promise  that  accounts 
would  be  settled  on  fiUny  a  compromise  — Oral 
evidence  to  contradict  compromise. 

T  sued  J.  for  accounts;  the  parties  in  the 
course  of  the  suit  executed  a  liazinama  to 
the  effect;  the  plaintiff  had  understood 
all  the  accounts  and  held  settled  them  and 
that  they  had  no  further  dispute.  Tha 
compromise  was  filed  in  Court  and  the  plain- 
tifl admitted  the  terms  of  compromise.  The 
defendant  attested  the  liazinama  and  the 
Court    dismissed    the  suit. 

The  plaintiff  subsequently  filed  another 
suit  alleging  that  the  defendant  had  pro- 
mised in  the  previous  suit  to  expUin  the 
accounts  to  him  and  to  pay  whatever  was 
found  due  provided  the  plaintiff  first  filed 
a  Bazinama.  This  was  done  but  the  defen- 
diuthasnjt  rendered  the  accounts.  Hence 
the  present  suit.  Held  the  plaintiff  could 
adducjthe  jj-'oaf  of  oi'il  prom.ie  alleged  by 
him  and  it  was  not  ec.:;lu.Iel  by  the  provi- 
sions of  S.  92.  P.  THvKUH  DAS  d.  K.  B. 
D.'..  JASWANT  BAI.-4i  P.  L.   R.  1904=-L 

P.  R  1904. 

187-     Secthm    92. 

Oral  evidence  as  to  the  acts  and 
conduct  of  the  parties  is  admissible  to 
show  whether  a  certain  deed  is,  as  it 
purports  to  be,  an  out  and  out  sale  or  a 
mortgage,  but  it  is  not  admissible  to  show 
that  a  deed  of  sale  was  really  meant  to- 
be  a  deed  of  mortgage  and  not  a  deed  of 
sale.  :!:i  .ill,  149,  5  \V.  N.  Cal.,  3!6,  .3  W. 
R.  Oi,  fo'loieed  VI  All,  3-:7,  U  AIL,  150,  J, 
Bom.,  h'Jl,  10  Cal.,  7(it,  9  Cat.,  52S,  W 
MiU.,  iJi,  la  Mad.,  80,  19  AU.,  l-i I.  SJ  Ca!., 
003,  2  W.  N.,  Cal,  60:!,  7  Bom.,  13,  6  Cat., 
3.l!i,  17,  Gal.,  ITS  and  176,  ■n'ferr.'d  to.  AB- 
DUL GHAPU'R  KliAN  V.  ABDUL  KADER. 
P   R.  72  of  1901 

18S.  S  92-  Proiierlye.rchn>fted—Caihpiiij- 
menl  re^tte.l  in  aalc-deed —  \Vite'h-'r  evidence 
of  actual  transaction    ad:ni,'sib'o. 

Held  that  evidjnce  ii  admissible  to  show 
tiiat  consideration,  m:;ntioued  in  a  deed 
as  having  been  paid,  uevc-r  p.is.ssd,  and  also 
to  show     that     the    consideration    specified 
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iu  the  deed  was  satisfied  iu  a  different  way 
from  that  mcutioucd  in  the  documeot  it- 
self 18  A  108.  22  A  370  V.  C.  referred  to. 
Where,  therefore,  a  deed  recited  that 
a  pajmeut  of  lis.  1,000  was  made  in  cash, 
held  that  it  could  be  shown  that  the  pay- 
ment was  not  made  iu  cash,  but  in  some 
other  way,  i.  e.,  by  exchange  of  propv;rty. 
MUHAMMAD     YU'SUP     v.      MUHAMJIAD 

MUSA,    4-  AL-  J  441  =A.  W-   N-   107- 
P  181 

189'  S-  92-  Evidence  to  vary  or  contra- 
dict terms  of  document — Evidence  of  acts  and 
conduct  of  ^'"'■'ics — Indian  Stattcte  Law  dJ 
princ'X>les.    of  equity. 

The  Indian  Law  is  generally  a  codified 
one.  The  Codes  are  exhaustive,  not  only 
as  to  the  rule  to  bo  followed,  but  also  as 
to  the  extent  of  discretion  vested  in  the 
Courts.  There  is  no  analogy  between  the 
status  o£  this  codified  law  and  the  com- 
mon law  01  Kuglaud  ;  and  Courts  in  India 
are  not  j  istified  in  relaxing  the  Statute 
Law  in  the  same  way,  as  Courts  of  Equity 
in   England   deal  witli  rules   of  common  law. 

S.  92  excludes  evideuco  of  every  kind 
adduced  to  prove  an  oral  agreement,  includ- 
ing the  circumstantial  evidence  derived  from 
the  acts  and  conduct  of  the  parties  to  the 
instrument  to  prove  what  it  has  forbidden. 
When  an  oral  n>ortgago  is  put  forward,  whe- 
ther it  be  to  wholly  sujiplant  or  merely  to 
supplement  the  terms  ot  a  written  sale,  clear- 
ly there  is  a  contradiction  of,  or  an  addition 
to,  the  written  evidence  of  the  transaction 
and  S.  92  forbids  such  proof.  The  word  "  con- 
tradict" in  that  seciiou  must  he  given  its 
ordinary  meaning  ;  aud,  therefore,  the  dis- 
tinction drawn  by  Messrs.  Amir  Ali  and 
Woodroffe,  viz.,-  that  we  cannot  vary,  add  to, 
or  substract  from,  the  written  evidence  of  the 
terms  of  a  trausactiou,  hut  v>c  may  wholly 
contradict  it,  by  proof  of  an  entirely  different 
contemporaneous  oral  agreement,  is  not 
sound.  22  A.  149  aud  ?.0  0.  738,  referred  to. 
4  B.  59i.  16  M.  80,  2.5  C.  G03,  2S  C.  256,  28  C, 
289,  Diss;  25  JI.  7,  F.  GUJAR  MAL  RAM 
LAL  I'.  SITA  RAM  URJAN.     3  N-  L-  K-  19. 

190  b-  92  Benami  Transaction — Undue 
influence — Gift — Pardanashin  lady — Suit  to 
ici  aside  deeds  as  having  been  executed  by  per- 
son of  unsound  mind — Alleged  influence  of 
daughter  over  her  mother — Gift  toith  imagi- 
nary consideration  ^inserted  in    deed. 

In  a  suit  by  a  son  to  set  aside  certain 
transactions  entered  into  by  his  mother,  a 
Mahoraodau  lady,  in  favour  of  her  daugher, 
the  defendant,  by  which  the  daughter  ac- 
quired possession  of  most  of  her  mother's 
property,  the  plaint  alleged  that  his  mother 
was,  at  the  time  the  transactions  took  place, 
of  unsound  mind  and  "entirely  under  the 
dominion  aud  control"  of  her  daughter. 
Both  Courts  in  India  found  that  the  mother 
was  not  of  unsound  mind;  but  the  firtt  Court 
treated  her  as  a  pardanasliiii  lady,  a  id  as 
"entirely   uudei   luc  control  aud  domiua'iou 
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of  tl;c  defendant,  wiiu  had  un  ,crupul.5Usly 
used  her  power  over  licr  moth  :r  to  get  her 
motlier's  properiv  iuti.  her  own  hands,"  and 
made  a  decree  that  the  tr.ansactions  sb;iuld 
he  avoided  on  the  gr.jund  of  undue  influ- 
cnuc.  The  Court  of  appeal  rcver,-el  the  find- 
ing with  respect  to  undue  influence  and 
dismissed    the   suit. 

Held  that,  assuming  the  question  of  un- 
due   influeuoo  could   lie  set   up  at  all  (for   it 

I  was  not  raised  in  tlio  pleadings  except  with 
regard  to  unsoundness  of  mind,  which 
had  been  negatived,  nor  was  ..nv  issue  raised 
upon    it),    no    case    of  undue    influence   had 

;  been  established  by  the  evidence.  The  mere 
relation  of  daughter  to  mother  in  itself  sug- 
gested nothing  in  the  way  of  special  influ- 
ence or  control;  and  the  evidence  was  in- 
suflicient  to  establish  any  general  case  o! 
domination  on  the  part  of  the  daughter, 
and  subjection  of  the  mother,  such  as  to  leffd 
to  a  presumption  agaiust  any  transaction 
between  the  two  ;  and  with  regard  to  the 
actual  transactions  there  was  no  evidence 
whatever  of  undue  influence  brought  to  bear 
upon    them. 

Held  also  that  in  the  evidence  and  cir- 
cumstances of  the  case,  the  transactions  in 
dispute  were  absolute  gifts,  and  not  benami 
transactions,  which  might  have  been  set 
a.side.— ISMAIL   MUSSAJEE  MOUKERD\M 

V  HAFiz  BOO,  10  C-  W-  N.  570  =3  A.  L- 
J.  353  =  16  M  L.  J.  166  =3  C  L  J,  484  =  8 
B.,  L  R.  379;  p.  C.  =  33  C  773- 

191.  S  92  ^Vhethcr  an  apparent  sale  deed 
is  a  mortgage— Evidence  of  oral. 

Ho/fZ  thit  when  a  pirty  sets  up  a  ccn- 
tompor.injous  oral  igi-eommt,  shiwing  that 
an  appirout  deed  of  sale  was  roally  a  mort- 
gvgo,  uulo.ss  it  appjars  from  the  conduc;  of 
the  parties  and  from  coUatjral  circum- 
stances that  the  transaction  was  intended 
to  be  and  was  treated  by  them  as  a  mortgage 
mere  verbal  ovidmce  of  the  contempora- 
neous  oral  agreement  is  insufiicient. 

Hdd  also  that  under  the  same  circum- 
stances such  evidence  is  not  admissible  as 
against  an  innocent  purchaser  without 
notice  of  the  existence  of  the  mortgage,  who 
merely  bought  from  a  parson  who  °was  in 
possession  of  the  title  deeds  and  was  the 
ostensible  owner  of  the  property.  5  W  R 
68,  4  B.  594,  16  ^I.  80,  9  C.  898  referred  to. 
MAUNG  LU  GYE  &  MA  KYE  HMON  v 
MAUMG  HLA    PYLT    &    MA   SHWE   BWIN 

U  B  a.  1902  p.  1  (evidancs) 

192-  S-  92  Mortgage  or  sale— Evidence  of 
oral  agreement  varying  terms  of  deed  of  sale- 
Evidence  Act,  s.  9-2. 

Plaiut;fT,  who  had  executed  a  deed  of 
sale  of  land  to  defendant,  afterwards  brou<'h« 
a  suit  for  a  declaration  that  tha  transactfon 
was  a  mortgage  aud  not  an  outright  sale,  and 
for  an  ord..^r  that  the  laud  should  bj  re-con- 
veyed ou  plaintiff's  paying  the  mortgai^e 
money.  Plainliif  br.iught  evidonco  of  an 
oral  agreement   between   the   parties   at   the 
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time  of  Lho  execution  of  the  deed  of  sale, 
that  plaintiff  should  have  the  right  to  re- 
deem the  land  ;  aud  also  ovidenco  of  the 
conduct  of  the  parties  as  showing  that  such 
was  the   agreement  between  them. 

Hdd,  that  such  evidence  was  not  admis- 
sible, being  excluded  by  the  terms  of  section 
92  of  the  Indian  Evidence  Act,  1S72.  Bal- 
Idshen  Das  v.  Legge,  (Privy  Council)  (IS'J'J) 
I.  L.  B.,  22  All.,  149  ;  Banapa  v.  Sunderdas, 
Jogjivaudas,  <1S76)  I.  L.  R.,  1  Bom.  B3:i; 
Achutaramaraju  v.  Subbaraju,  (I'JOl)  I.  Ij.  R. 
2-5  Wad  ,  7;  followed.  Ramesh  Chandra  Pal 
V.  Nga  Soung,  (1902)  2  L.  B.  R.,  1,  over-ruled. 
Paksu  Lakshmau  v.  Govinda  Kanji,  (1880) 
1.  L.  B.,  i.  Bom.,  591;  Preonath  Shaha  v. 
Maihu  Sudan  Bhuiya,  (1898)  I.  L.  R.,  25  Cal., 
603;  Khankar  v.  Ali  Hafez,  (1900^  I.  L.  R.,  28 
Cal.,  256;  Mahomed  Ali  Hossein  v.  Nazar  Ali, 
(1901)  I.  L.  R.,  21  Cal.,  289;  dissented  from. 
Mucoln  V.  Wright,  (1859)  4  Deg.  &  J.,  16;  Al- 
dersou  v.  White,  (1858)  2  Dog.  &  J.,  97;  Gunga 
Narain  Gupta  v.  Tiluckram  Chowdbry.  (1.888) 
I.  L.  R..  15  Cal.,  5.33  ;  Beni  Madhab  Dass  v. 
Sadasook  Kotarv,  (1905)  I.  L.  R.,  32  Cal.,  437; 
referred    to.     Sl.VUNG  BIN   v.   MA  HLAING 

3-  L.  B.  R.  1905  p.  100. 

192  (a)  S-  92 — Oral  evidence  a  mortgage 
or  a  sale — licprescntatives  in  interest  of  parties 
to  the  suit. 

Held,  that  oral  evidence  is  not  admis- 
sible between  the  parties  to  a  deed  which 
purports  to  be  a  mortgage,  or  their  repre- 
sentatives in  interest,  to  prove  that  it  was 
intended  to  be  a  sale.  22  A  149  Referred  to. 
Z.AKI-UD-DIN  KHAN  v  AKUAM-UD-DIN 
KHAN.    11  0.  C-  95- 

193  S-  92 — Execution  of  Decree  -Agreement 
in  sali^ftictioH  of  Decree — Civil  Procedure  Code 
(Act  XiV  of  ISHij,  s.  S57  A — Khata — Decision 
on  a  point  not  raised  by  the  defendant. 

It  is  not  open  to  a  Judge  to  decide  a 
case  in  defendant's  favour  on  a  point  not 
raised  by  him  with  the  result  that  if  the 
decision  be  upheld  it  will  cast  upon  the 
defendant  a  far  higher  liability  than  if  he 
bad  made  the  order  which  the  plain tiS  had 
asked  for.  In  an  execution  proceeding,  the 
parties  arrived  at  an  agreement  in  satisfac- 
tion of  the  decree.  The  agreement  was  in 
the  form  of  a  khata.  Subsequently  the 
plaintiff  brought  a  suit  on  the  khata  and 
claimed  interest  on  the  amount  in  suit.  A 
question  having  arisen  in  the  suit  as  to 
whether  the /i7iato  sued   on   was  enforceable; 

Held,  allowing  the  claim  for  the  principal 
amount  only,  that  if  there  was  an  agree- 
ment to  pay  interest,  then  either  it  was  a 
part  of  the  agreement  embodied  in  the  khata, 
or  was  a  separable  agreement.  If  it  was  a 
part  of  the  agreement  to  be  embodied  in 
the  khata,  then  under  S.  92  of  the  Evidence 
Act  (I  of  1872),  evidence  of  it  was  not  admis- 
sible. If  it  was  a  separate  agreement,  then 
it  wovild  not  vitiate  the  agreement  embo- 
died in  the  khata,  which,  apart  from  the 
separate  oral  agreement,  could  not  be  open 
to  oljjction  under  S.  257  A   of  the   Civil  Pro- 
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cuduro  Code  (Act  XIV  of  1882).     RAICHAND 

V.  NARAN,-I.  L.  E.  28  B    310 ;  6  B  L- 
R ,  62- 

194.  S-  92-  Prov.  (1).  Contract  Act  (IX  of 
1S7'J)  s.  HI — Unlawful  consideration — Adultery. 

No  Court  ought  to  enforce  a  contract 
which,  though  on  the  face  of  it,  is  valid 
in  form  and  matter,  is  shown  by  evidence 
to  bo  based,  wholly  or  in  part,  on  unlaw- 
ful consideration.  It  matters  not  whether 
the  defendant  pleaded  illegality  or  not.  If 
the  evidence  adduced  by  the  plaintiff  proves 
the  illegality,  the  Court  will  not  assist  him. 
Adultery  is  an  offence  in  India,  therefore 
when  adultery,  past  or  future,  is  tlia  con- 
sideration or  an  indivisible  part  of  the 
consideration  for  an  agreement  entered  into 
in  India,  this  would  make  the  contract  an 
immoral  and  illegal  agreement  and  the  con- 
tract would  bo  void.  Man  Kuar  v.  Jasada 
Kuav  (I.  L.  R.,  1  All.  478)  and  Dhiraj 
Kuar  V.  Bikramjit  Singh  fl.  L.  K.,  3  All. 
787)  referred  to.  ALICE  MARY  HILL  v. 
WILLIAM  CLARKE.  J.  L-  R-  27  A.  286. 
S.  25.  See  Contract  Act. 
.195  S  92  prov:  (1)  and  illustra- 
tion (e) — Contract — Mistake  in  agreement — 
rectification  of — Specific   Belief  Act,  la??,  .f.  31. 

Evidence  to  prove  a  mistake  in  the  t  r  ns 
of  an  agreement  may  be  brought  in  a  suit 
upon  that  agreement  as  well  as  in  a  suit  to 
rectify  the  mistake  under  section  31  of  the 
Specific  Relief  Act,   1877. 

Balkishcn  Das  v.  Legge,  (1899)  I.  L.  R.  22 
All.,  149;  Maung  Bin  v.  Ma  lllaing,  (1905) 
11  Bur.  L.  R.,  281 ;  referred  to.  Mahendra 
NaUi  Makherjee  v.  Jogendra  Nath  Hoy 
Chandhuni,  (1897)  2  C.  W.  N.,  200,  followed. 
NAR.VY.VN.SAWMY"  v.    RUDRIGNE/.     3   L- 

B.  R..  1903  p.  227- 

196.  S.  B2— Proviso  (i) — Oral  evidence— 
Wagering  contract — Written  agreement — Agree- 
ment, validity  of —Contract,  real  nature  of. 

Upon  the  true  construction  of  S.  92  of 
the  Evidence  Act  (I  of  1872),  and  specially 
having  regard  to  proviso  (i)  of  that  section, 
the  decision  in  the  case  of  Juggcrnath  Seu) 
Bu.t  V  Bam  Dyal  (I.  L.  R.,  9  Cal.  791)  cauuofc 
be  regarded  as  law.  In  order  to  enable  a 
Court  to  arrive  at  a  decision  whether  or  not 
an  agreement  is  void  on  the  ground  that  it 
is  by  way  of  wager,  the  p.irty,  who  sets  up 
that  it  is,  should  be  allowed  to  go  into  ovi- 
denco to  prove  that  it  is  so.  Kong  Fee  Lone 
<D  Co.  V  Laiojee  Nanjee  (I.  L.  R.,  29  Cal.  401  ; 
L.  R.  281,  LA.  239)  referred  to.  Per  Wooro- 
fee  J.  If  the  validity  of  a  written  agreement 
is  impeached,  it  is  no  defence  to  point  to 
the  apparent  rectitude  of  the  document  and 
to  claim  protection  ;roni  enquirv  under  the 
rule  embodied  in  S.  92  of  the  Evidence  ..\ct, 
which  exists  against  the  contradiction  and 
variance  of  the  term.?  onlv  of  those  instru- 
ments, the  validity  of  which  is  not  in  ques- 
tion. The  instances  mentioned  in  proviso 
(i)  of  that  section  are  illustrative  and  not 
exhaustive.  BENI  IMADItUD  DASS  v.  SA- 
DASOOK KOTARY.— 9.   C.    W.     N    805=1 

C-  L- J.  155  =  32  0  437. 
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Sup:  Govt,   acta  d  of  1872)    (.Oomdj. 
1D7    S-  9:i.  prov.  (1)  and  (6)  -Eoldcncc 

Oral  evidence    as  io  eoiitcit!^  •>/   docum'nls— 

Frnud—Want  or   /allure    of  consideration— 
Mort(ja<je — Sale  deed. 

Ordinarily  oral  ovidonoo  is  not  admissi- 
ble for  tho  purpose  of  ascertaining  the  inten- 
tion of  the  parties  in  interpreting  langU'ige 
used  in  a  written  document  whicli  is  clear 
and  unambiguous.  Unless  the  Court  is  able 
to  assume  some  oral  agreement  it  would  bo 
impossililo  to  rcg.xrd  tlio  contemporaneous  or 
Buli^ei'iucnt  conduct  of  the  p.irty,  as  in  itself 
evideuoa  to  establish  the  intention  of  tlia 
parties  at  the  time  of  tho  execution  of  ths 
document.  Such  extraneous  intrinsic  evi- 
dence would  nocossirily  bo  of  value  only  as 
a  ground  for  inferring  an  oral  agreement 
wlioroof  evidence  is  excluded  by  section  92  of 
the  Indian  Evidence  Act  1S72. 

Tho  fraud,  which  under  proviso  1  of  sec- 
tion 'J2,  may  be  proved  must  be  fraud  which 
■would  invalidate  the  document  and  therefore 
subsequent  fraud  in  respect  of  tho  document 
nob  such  as  to  invalidate  it,  could  not  bo  a 
ground  for  admitting  extraneous  oral  ovi- 
deuoo  under  proviso  1  of  section  'J\i.  The  real 
effect  of  admitting  such  evidence  would 
not  be  to  prove  fraud  in  the  execution  of  the 
document,  but  the  existence  of  different  in- 
tention than  that  w'hich  appears  on  the  do- 
cument itself.  In  other  words,  it  would  bo 
an  attempt  to  prove  a  different  contract  from 
that  expressed  in  the  document  witliout 
proving  auy  fraud  in  tho  preparation  of  the 
dooument   wliiob  would    invalidate  it. 

The  "waut  or  failui-a  of  consideration" 
contemplated  by  the  proviso  1  to  section  93 
is  a  complete  want  or  failure  o£  considera- 
tion. 

Proviso  6  to  section  92  does  not  cover 
facts  which  are  intended  to  show  that  the 
language  of  the  dooument  means  the  exact 
opposite  of  what  it  purports  to  moan.  There 
is  no  necessity  for  the  explanation  of  the 
language  used  in  relation  to  existing  facts. 
The  only  object  or  use  of  such  e  /idence,  if  ad- 
mitted, would  bo  to  show  that  the  language 
was  intended  to  mean  something  which  is 
utterly  incapiiblo  of  being  expressed  by  that 
lauouage.  KKSHAVUAO  BHAGVANT  v. 
KAYA  PANDU.    8-  B.  L-  R-  287- 

198-  S-  92,  proviso  2-  Negotiable  In- 
struiiicnts  Act,  S.  HO— Or.it  euidenoe  of  con- 
temporaneous agreement  to  pay  interest — Pro- 
note  silent. 

Where  a  promissory  note  is  silent 
as  to  tho  payment  of  interest,  oral  evidence 
is  not  admissible  in  proof  of  a  contem- 
poraneous oral  agreement  to  pay  a  certain 
rate  of  interest  ;  but  interest  at  6  p.  c. 
should  be  awarded  under  S.  30  of  tho  Nego- 
tiable Instruments  Act.  FATHUilA  BIBI 
V.    HANUil.iN     THA     ROW.     1?.  M-  L-  J- 

29S- 

193  S.  92-  prov:  (2)-  l-  Contract— 
Damages  suit  for — Breacli  of  contract — Licmsc 
to  work  in    forest — Construction  of  contract — 
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Verb.il  aijreo'nint,  cjn'.eniporaneou'i  —  Eoldenct 
Act  (I  of  IHii),  s.  01  and  91,  prooiso  (^). 

One  of  two  defendants  in  considera- 
tion of  advances  miio  to  him  by  thi  plain- 
tiff for  tho  purpose  of  paying  thj  ost  of 
obtaining  the  lease  of  a  forest  in  the  namo 
of  his  son,  th3  other  defendant,  mide  an 
agreement  with  the  plaintiff  that  "  wbon  ray 
son  returns  !•  will  make  him  to  arrange 
for  you  in  soma  way  or  other  (or  by  any 
means)  to  go  on  working  tho  forest  within 
the  years  for  which  written  permit  hxi  b39a 
obtained.  "  The  son  was  not  a  party  to 
the   agreement. 

Held,  in  a  suit  for  damages  for  breach 
of  contract  in  not  giving  the  working  of 
the  forest  to  the  plaintifis,  that  on  its 
true  construction,  tho  agresm-mt  coatem- 
plated  tlie  making  of  a  contract  for  work- 
ing tho  forest  only  on  the  return  of  the  san 
and  loft  all  term 5  to  bo  then  arranged  ; 
and  the  pl.iiutiff  was  entitled  only  to  re- 
cover tho  advances  with  interest.  An  alleg- 
ed contemporaneous  verbal  agreemout  a-i 
to  the  rates  the  plaintiff  was  to  pay  for 
working  the  forest  was  held  not  to  be  proved; 
and  qiucre  whether  if  proved,  eridenoe  of 
it  would  have  been  admissible  with  re- 
ference to  s.  91.  of  the  Evidence  Act. — 
MiUXO  SHWE  OH  V.  MAUNG  TUN 
GYAW,  I.  L.  E-,  32  C  98;  9  C-  W  N- 
147 ;  P-  C- 

200  S  92  Proviso  {2) -Interest— Act  X.tr/ 
of  liSl  (Negotiable  Iiittram'.nts).  .S'.  80  — 
Hundi,  suit  on — Collateral  ajrecmint  as  to 
intered—Hite  of  interest— Tin  Usury  Latos 
RspealAcl  (XXVILl of  ISii). 

Hundis  the  basis  of  the  suit,  were  silent 
as  to  interest.  Bat  it  was  proved  tint  in 
accordance  with  the  custom  of  tha  district 
the  parties  had  entered  into  a  collateral  agrao- 
nient,  embodied  in  written  doeamsuts,  that 
ths  hundis  should  bear  interest  at  3J  pjr 
cent,  pjr  annum. 

He'.d,  that  S.  80  of  the  Negotiable  Instru- 
ments Act,  being  an  enabling  section,  was  no 
bar  to  the  interest  at  the  above  rue.  GO- 
SWVMt  SRI  GEAN-^HIAM  liALII  v.  RAM 
NAiiUN.  11  CW  N-  105  (PC)  =4  A- 
L.J  23=9  B.LR.  1  =  1  M  L  T  427  =  17 
M.  fj  J.  35  =  5  C-  L-  J-  7=29  A  Sj. 

201  S.  92    Proviso  (3)— Oral  evidence  Bii 

— ■fc!h%uii  —Custom. 

In  a  claim  of  Hiq  Jethausl  in  a  partition 
suit  the  matter  was  referred  to  the  Tshsildar 
for  report.  B,it  before  the  miking  of  a  re- 
port th3  pirnes  presented  a  oompromisa 
whereby  the  plaintiff  was  to  receive  certain 
land  as  Jetbausi.  The  compromise  was 
thereafter  reojgnized  or  acted  upon  on  three 
oaoisions. 

H^U  thT,t  the  petition  of  oompromisa 
could  not  be  said  to  contend  the  terms  of  a 
contract  between  the  pirties  such  as  is  re- 
ferred to  in  S.  92  Evidence  Act,  but  it  it  wera 
such  a  contract  oral  evidence  as  to  th3  al- 
leged conditions  precedent  would  be  admis- 
sible under  proviso  (3)  of  tha,t  Saotioa,  IHA- 
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KAR    JANG   BAHADAR     SINGH     v.   THA- 
KARJAGDEO   BAKHSH.   1  0- C- 301- 

202- S.92 -P'^oiHso  4 — Oral  cuidence  to  vary 
the  terms  of  a  registered  dced^Contract  Act 
\lX  of  1872)  Section  63  —Discharge   of  liabilittj. 

An  oral  agreement  cannot  be  admitted 
into  evidence  to  show  tliat  the  lessor  agreed 
to  accept  from  the  lossoo  a  reduced  rate  of 
rent  than   stated  in  the  registered    lease. 

But  the  lessee  miy  prove  that  the  lessor 
gave  a  discharge  for  the  rent  payable  under 
a  rofistered  lease.  KARAMPALLI  UNNI 
KURUP  i>.  THEKKU  VITTIL  MUTHORA- 
KUT  26  M- 195. 

203-  S-  92-  Prov.  (ij — Partnership  bij  re- 
gistered deed — Oral  dissolution. 

Held,  that  when  a  partnership  has  been 
constituted  by  a  registered  deed  S.  92  proviso 
(4)  Evidence  Act  does  not  bar  it  from  being 
dissolved  by  an  oral  agreement.  14  B.  472 
referred  to.  ABDUL  RAHMAN  v.  ASGHAR 
ALI  AND  OTHERS.     U-  B-  R    1902  P-  5- 

204  S.  92  Prov.  (4)— Subsequent  oral 
agreement  vanjinej  rent  in  a  kabidiat. 

S.  92  (4)  Evidence  Act  excludes  the  pro- 
duction of  evidence  of  a  subsequent  oral 
agreement  varying  the  rate  of  rent  payable 
under  the  terms  of  a  kabidiat,  22  M.  261 
followed.  RADHARAWAN  CHOWDHRY  v. 
BHAWANI  PR.\SAD  BHOWIK.  6-  C-  W- 
N'62' 

205-  S-  92-  Prov  (4)  Oral  transfer  of 
liability  to  pay  money  under  written  contract. 
Held,  that  liability  to  pay  money  under  a 
written  contract  may  be  transferred  to  an- 
other person  by  word  of  mouth  with  the  con- 
sent of  the  creditor  and  the  person  taking 
upon  himself  the  liability  for  the  original  deb- 
tor, the  old  contract  being  entirely  rescind- 
ed or  put  an  end  to.  Section  92  of  the  Evid- 
ence Act  has  no  application  to  such  a  case. 
H.  H.  THE  MAHARA,JA  OP  PARIDKOT  v. 
MESSRS.  BALL  HUBSUN  &  CO.  69.  P.  L. 
R,  1903.  =40.  P.  R   1903. 

206.  S.  92,  proviso  4.  Agreement  in 
writing  registered— Oral  evidence  of  discharge 
—  idmissibility. 

An  usufructuary  mortgage  deed  was 
e:teouted  in  favour  of  S.  who  took  possession 
of  the  mortgaged  land.  The  deed  was  regis- 
tered. S  died,  and  his  adopted  sou  brought 
the  present  suit  to  recover  a  portion  of  the 
land  so  mortgaged,  alleging  that,  during 
his  minority,  the  first  defendant  had  taken 
wrongful  possession  of  the  property.  The 
first  defendant  was  the  heir  of  the  mortgagor. 
His  defence  was  that  the  equity  of  redemp- 
tion had  become  vested  in  himself  and 
another  as  the  heirs  of  the  deceased  mort- 
gagor; that  he,  as  a  person  thus  entitled  to 
a  moiety  of  the  estate,  had  entered  into  an 
oral  agreement  with  plaintiff's  adoptive 
mother  and  guardian  for  the  redemption  of 
his  share  only,  and  that,  iu  pursuance  of 
that  agreement,  he  had  paid  her  a  moiety 
of  the  mortgage  amount,  and  redeemed  the 
lands  iu  que>;tion  as  falling  to  his  share; 
Held   that    ho    was   not    precluded   by  s.  92 


Sup:  Govt,  acts  (I  of  1872)    fCoiHd.j 

(proviso  4)  of  the  Evidence  .4et  from  proving 
this  oral  agreement.— GOSETI  SUBBAROW 
V.  VABIGONDA  NARASIMH.\M,  I.  L-  R-. 
27  W.  368  =14.  M.  L  J.  218. 

207'  S-  92,  proviso  4  Agreetnent  for 
maintenance — Subseguent  modification — Oral 
evidence — Enjoyment  of  lands  for  past  main- 
tenance. 

A  woman  sued  for  arrears  of  maintenance 
due  to  her  under  a  registered  deed  executed 
by  the  defendant  in  her  favour.  The  de- 
fendant pleaded  a  subsequent  oral  agreement 
(settlement)  between  the  parties  by  which 
he  had  placed  her  in  enjoyment  of  certain 
lands  in   lieu  of   her  claim  under   the   deed. 

Held  that  the  settlement  pleaded  was  an 
agreement  to  rescind  or  modify  the  original 
agreement  within  the  meaning  o£  .S.  92 
proviso  4  &  was  thus  inadmissible  in  evidence, 
and  that  plaiutifl  was  entitled  to  future  main- 
tenance at  the  originally  stipulated  rate. 

Held  also,  that  it  was  open  to  the  defen- 
dant to  plead  discharge  of  the  obligation  to 
pay  past  maintenance  by  reason  of  plain- 
tiff's enjoyment  of  the  lands  in  pursuance 
of  the  agreement  to  so  discharge  his  liability 
even  though  the  agreement  itself  could  not  be 
proved  otherwise.  KUTTIKA  BAPANAMMA 
V.  KATTIKA  KISTNAilMA.     17  M-  I».  J.  30  ; 

SO  M  231- 

208-  S-  92  Pro.  (5)  Evidence  of  oral 
agreement  varying  t.rms  of  d  icument. 

A  advanced  certain  money  to  B  and  C 
on  a  bond.  On  the  face  of  the  bond,  B  and 
C  were  jointly  and  severally  liable  for 
the  amount.  Subsequently  A  sued  C  for  the 
amount,  foregoing  in  his  plaint  his  claim  on 
B  on  the  ground  that  the  latter  could  not 
be  found.  The  Judge  of  the  Court  of  First 
Instance  admitted  oral  evidence  to  prove  that, 
by  the  custom  of  the  trade,  B  was  the  priucip.il 
debtor  and  C  merely  the  surety,  and,  holding 
that  the  abandonm  ut  of  the  claim  against 
B  had  the  effect  of  releasing  C,  dismissed 
the   suit. 

Held,  that  the  learned  Judge  had  erred  in 
admitling  oral  evidence  of  a  condition  which 
was  repugnant  to  and  inconsistent  with  the 
express  terms  of  the  bond.  Ha.e'i  Chand  B.  b  i 
and  other.-!  v.  Bisliiin  Chandra  Bancrjce  and 
another,  (1903)  R  C  W.  N.  101  referred  to  LU 
GALE  AND  ONE  t).  MAUNG    MO.     2- L- B. 

R.  1904  p.  268- 
209    S.  92  pro :  (6)   &  98—^^^0^3036  of 

a  Taluka  as  hastobudi — Subsequent  mortgage 
of  sarbarakari  rights — The  nature  •  f  security 
for  plaintiff's  loan — Evidence — Transfer  of 
Properly  Act,  S.   8 — 

A  sued  B.,  C.  and  D.  on  a  mortgage-bond 
executed  by  B.  in  favour  of  A.  The  loan  had 
been  secured  by  the  mortgage  of  a  taliika  be- 
longing to  B.  Subsequent  to  A's  mortgage, 
the  sarbarakari  rights  of  Bin  two  garhs  at 
the  taluka  were  mortgaged  to  C.  &  D.  The 
question[for  decision  was  whether  the  sarbara- 
kari rights  iot  .\.  in  the  two  garhs  were  also 
mortgaged  to  A  Held: — 
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Per  Paroiter  j. — Evidence  was  admis- 
sible under  Ss.  92  (6)  and  98  o£  the  Evidence 
Act,  because  it  showed  tiow  the  plaint  docu- 
ment was  related  to  existing  facts  and  bo- 
cause  the  nature  of  the  landed  tenures  was 
a  special  matter  which  could  no-t  bo  stated 
off-hand  but  required  to  be  elucidated  by  a 
reference  to  the  particular  facts.  The  villa- 
ges composing  the  garhs  were  definitely  as- 
certained and  recorded  as  sarharakari,  only 
after  the  date  of  the  mortgage  to  the  plain- 
tiff. In  the  negotiations,  that  prccodoJ  the 
plaintiff's  mortgage,  a  list  of  all  the  villages 
comprised  in  the  Taluk  was  given  by  the  ma- 
nager of  defendant  No,  1  and  in  tliat,  it  was 
definitely  stated  that  all  the  villages  wore 
haHtobudi.  As  defendant  No.  1  could  not  dis- 
pute that  he  mortgaged  the  villages  in  the 
two  garhs  as  hastobudi,  defendants  Nos.  2  & 
3,  who  derived  their  title  from  him,  could 
not  bo  in  a  better  position.  The  result  was 
that  defendants  Nos.  2  &  3  became  pusin,- 
mortgagees  of  the  sarbarakari  rights  in  the 
two  garhs. 

Per  WoODROFPE^  J. — No.  books  or  papers 
were  produced  to  show  that  the  Zemindari 
and  sarbarakari  rights  in  the  villages  were 
kept  existing  separately  by  defendant  No.  1, 
From  the  terms  of  the  mortgage  to  the  plain- 
tiS,  it  was  clear  that  detendaut  No.  1>  inten- 
ded to  mortgage  all  the  rights  which  bo  tlien 
possessed.  In  the  list,  it  was  expressly  stated 
that  the  villages  comprising  the  garhs  were 
hustobudl  and  not  sarbarakari  viUagas.  Un- 
der S.  8  of  the  Transfer  of  Property  Act,  a 
transfer  of  property  passes  to  the  transferee, 
all  the  interest  which  the  tronsferor  is  then- 
capable  of  passing  in  the  propjrty  and  in 
the  legal  incidents  thereof  unlass  a  different 
intention  is  expressed  or  necessarily  implied. 
In  this  case,  both  the  superior  aud  tlie 
subordinate  rights  were  vested  in  ane  and 
the  same  person  as  Zemindar  and  the  words 
in  the  plaint-bond  being  general,  in  the 
a'lsence  of  reservation  of  either,  all  the  rights 
in  llie  mortgagor  stood  as  security  for  the 
lo.vn.  After  the  appeal  was  argued,  the  ap- 
pellant died  and  hence  the  High  Court 
entered  itsjidgnient  nunc  pro  tunc  and 
dated  the  judgment  as  on  the  date  an 
which  it  was  reserved  and  not  on  that  it  was 
pro  lounced.  \\\3k  aOUR  CHANDRA  GA- 
JAl'ATHl  NABAYAN  DliB  v.  RAJA  MA- 
KUNDA    DEB.     9  Q.  W-  N-  710- 

210-  S.  92,  93-  Suit  for  ncoverij  of  haq- 
i-ckakar urn— Sale  alleged  to  be  disguised  as 
a  u-iufrucluary  morlgagc^Admissiiiilitij  of 
evl  lence. 

The  plaintiff  sued  to  recover  one-fourth 
of  the  price  of  a  house  alleged  to  have  been 
sold  by  tho  first  defendant  to  the  second 
defend-iuts,  the  claim  being  based  upon  a 
local  custjm.  The  transaction  between  the 
defend  lut  was  ostensibly  not  a  sale  but  a 
usufructuary  mortgage. 

He'd  that  the  plaintiff,  not  being  a 
party  tj  tlie  trinsaetion,  was  entitled  to  give 
evidence   to    show  that     what  purported     to 
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bo  a  usufructuary  mortgage  was  not  in 
reality  such,  but  was  in  facta  sale.  Rahiitian 
v.  E'.ahi  Bakhsh  (I.  L.  R.,  2S  Gal.  70),  .dis- 
sented from;  Jigat  Mohini  Dasi  v.  Hakhal 
rhis  Disazi  (2  C.  L.  J.  333),  and  Palhatmnil 
V.  Si/ed^JCalai  Ilavuthar  (I.  L.  R.,  27  Mad. 
320),  folMwed.  BAGEiHRI  D.VYAL  v.  PAN- 
GHO,  I.  L.  R ,  28  A  473  3  A-  L  J- 
314-A  W  N  1903  P   89    .        ,,    _ 

211-  S-92&-39.     Prr-cnption -Mortgage 

or  Side I'] oidciicc  to  contradict    the  terms    of  a 

document, 

A  pre-emptor  is  not  precluded  by  S.  92 
of  tho  Evidence  Act  from  showing  that  an 
ostoasil>lo  mortgigo    was  in   reality  a   sale. 

Ife'd,  that  transactions  wharo  tho  form 
of  a  mortgage  appears  to  have  been  adopted 
witli  the  ouj:ct  of  evading  a  pre-emption 
claim,  must  ue  lookid  with  great  suspicion. 
KirjfDAD       KHAN      v.     NASAR      KHAN. 

127    P-LR19Q2- 

212-  S-  92-  99  ~ Oral  evidence,  admis- 
sibiUlgoj— Deed  of  gift,  true  nature  of — Parlies 
— Strangers. 

S.  92,  excluding  oral  evidenoe,  applies 
only  to  parties  to  the  instrument  which 
is  sought  to  bo  contradicted  or  varied,  and 
to  their  representatives  in  interest,  S.  99 
enables  strangers  to  an.  instraineut  to  prove 
the  real  nature  of  the  transaction  by  p.vrol 
evidence. 

When,  therefore,  A  purported  to  make 
a  gift  of  land  to  his  daughter,  B,  it  was 
ojica  to  a  creditor  of  X,  tho  husb.ind  ot 
B,  to  prove  by  oral  evidence  that  the 
transaction  was,  in  reality,  a  sale  to  X 
and  that  the  propirty  was,  co-nsequently, 
liable  t)  he  atti.;aed  and  sold  in  execu- 
tion of  a  decree  obtained  against  him.  27 
I.  A.  93=22  A.  370,^  followed.  6  C.  W.  N. 
(i).  Distd.  from  2S  C.  70,  not  followed. 
J\G\.T    M JH1>JI  D.VSI   V.   RAKHAL,     D.-IS. 

2-  C    L   T  333. 

213-  S-  92   and  93-     Oi-al  evidence  con- 

traiicting   termt   of   dMnm(;nt 

The  plaintiff  sued  the  defondaut,  her 
father,  for  pjs-ieision  of  certain  property  uu 
the  allegation  that  the  property  had  b;ja 
gifted  to  her  by  her  motlier's  paturual  aunt, 
though  a  deed  of  sale,  inste.i.d  of  a  deed 
of  g,ft,  was  execatid  in  her  favor.  The 
defence  was  thit  the  property  was  pur- 
chased by  the  defendant  and  the  deed  of  sale 
was  execute!  bniaini  in  favor  of  the  plain- 
tiff. The  suit  was  decreed  but  on  appc-il 
the  decree  w.as  sot  aside  on  l\i<:  ground 
that  oral  evidence  was  not  admissible  to 
prove  that  the  deed  was  intended  to  opirate 
as  a  gift. 

Jl:ld  that  the  decision  of  the  lower 
appellate  Cjurt  was  wrong,  oral  evideuca 
was  not  barred  under  section  92  of  the 
Evidence  Act,  for  the  question  did  not  arise 
a.s  between  the  parties  to  the  suit.  2b  Cat, 
10  referred  t<x  P.\TH.\MVIAL  «.  SYED  K..A- 
LAI     RAVUrH\R.     21  M-  329- 

213  (a.1  S-  93  Contract  ambiguous  on  Hi 
face  -Eoid'nce  to  show  intention  of  parties 
Civ.  Pro.  Code,  S.  62i. 
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A  brought  a  suit  for  damages  tor  breach 
of  a  coulraot.  D.  J,  held  that  the  contract 
was  ambiguous  on.  the  £aca  of  it.  But.  he 
held,  sthat  evidence  was  admissible  to  show 
,  the  intention  o!  the  parties,  and  ha  acted 
upou  such  uv  idence.  HchK  ibis  was  in  con- 
travention o£  S.  93  o£  the  Evidence  Act,  and 
illegal  within  the  meaning  of  S.  622  of  the 
Civ.  Pro.  Code.  JOMaN  v.  AH  YU,  14,  B. 
L-  R.  58- 

214-  S-  94 — AdmisnhlHty  of  oral  evidence 
to   explain  documents. 

The  mere  fact  that  words  of  inheritance 
do  not  oceur  in  a  lease  does  not  make  it 
the  less  a  permanent  lease,  if  from  the  lan- 
guage of  the  document,  taken  as  a  whole, 
the  objjot  of  the  lease  and  other  surround- 
ing oiicamstances  such  as  the  conduct  of 
the  parties  it  appears  that  their  intention 
was  that  it  should  operate  as  a  lease  in 
perpetuity,  L.  B.  1900,  A.  C.  260,  followed. 

Where  the  question  is  whether  a  lease 
to  a  person  named  in  it  is  perpetual  i.  e., 
whether  it  is  to  him  and  his  heirs,  evidence 
as  to  the  surrounding  circumstances  is 
admisiiblc  because  it  explains  what  standing 
alone  is  capaljle  of  explanation  whether  a 
grant  to  A  is  a  grant  to  him  alone  or 
to  him  and  bis  heirs.  BABU  SAMBHUSHET 
TELI  1..  SITARAM  HABI  PRABHU.  3 
B.  L.  R.,  768. 

215  S-  94-  Plaint — Atnendment  of — 
Mistake — Limitation — Power  of  Receiver  to  sue 
—Limitation  Act  (XV  of  lti77),  s.  19— 
Acknowledgmrnt   of  liability. 

By  an  order  of  the  Court,  the  plaintiff 
was  appointed  Beoeiver  in  a  certain  suit 
with  authority  to  sue  for  and  recover 
an  attached  debt.  Through  some  mistake 
in  the  office  of  the  attorneys  of  the 
plaintiff  in  that  suit,  the  money  sought  to 
■be  attached  was  wrongly  described  iu  the 
tabular  statement  as  money  due  under  the 
agreement  of  the  25th  October  1895,  where 
as  it  should  have  been  the  agreement  of  the 
2Gth  August  1895,  and  the  Court,  acting  on 
this  representation,  made  the  order,  which 
applied  to  the  alleged  agreement  of  the 
2Glh  October  1895.  On  application  to 
amend  the  order  and  the  plaint,  or  in  the 
alternative  to  read  the  existing  order  as  if 
it  were  in  reality  applicable  to  the  right 
agreement: 

Held  that  no  order  for  amending  the 
plaint  or  the  order  could  be  made ;  the 
amendment  of  the  order  would  operate 
only  as  a  new  order,  taking  effect  from 
the  date  on  which  it  is  made,  and  could 
not  therefore  operate  as  the  basis  or 
authority  for  the  present  suit.  The 
plaintiff's  authority  to  maintain  this  suit 
depends  solely  upon  the  order  appointing 
him  Receiver ;  if  it  has  been  made  under 
any  mistake,  it  cannot,  by  any  course  of 
construction,  be  regaided  as  applying  to 
anything  other  than  the  sul  ject-matter 
spcciiicd  by  the  order  itself,  the  intention 
of   the   parties  being   immaterial.     Iu   order 
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to  satisfy  the  requirements  of  s.  19  of  th" 
Limitation  Act  though  a  promise  to  pay 
need  not  be  made  out,  it  is  necessary  wheu 
the  right  claimed  is  a  debt  that  an  unequi- 
vocal and  unqualified  admission  of  the  debt 
or  a  part  of  it  or  of  the  subsisting  relation- 
ship of  debtor  and  creditor  should  bu 
established.  There  is  a  distinction  in  this 
respect  between  the  law  of  limitation  ap- 
plicable in  England  and  that  iu  force  in 
this  country.  Fink  v.  Bnldeo  Dcss,  (I.  L. 
R.,  26  Cal.  715),  distinguished ;  Ve^ialat  v. 
Parthasaradhi,  (I.  L.  R.  16  Mad.  220),  ap- 
proved of.  BENODE  BEHARY  MOOKER- 
.TE15  V.  RAJ    NABAIN    MITTER.     J.  L-  E.-, 

30  C-  699,  7  C  W-  H-  651- 

216.  S-  95.  See  S.  91,  95  &  97—30  M 
397-2.  M.   L.  T.  336-No   156  supra. 

217-  S.  97.  See  S.  91;  95  &  97—30  M 
397=2.  M.    L.  J.   336-No   supra. 

218-  S-  98-  See  S.  92  &  US— 9  C.  W.  N.- 
TIO— No    209  supra. 

219-  S-  99-  See  S.  92  &  99  Seo  Nos  210 
to    213  supra. 

220-  S-  101.     Onus   of   proof. 

The  plaintiff  sued  the  defendant  alleging 
that  he  had  lent  the  defendant  a  necklace  on 
9th  July,  1897,  and  that  the  defendant 
refused  to  return  the  uocl  loo.  The  defendant 
denied  the  loan.  He  stated  that  on  31st  July 
1897,  the  plaintiff  pledged  the  necklace  with 
him  for  Rs  50.  On  issue  fixed,  the  onus 
of  proving  the  loan  was  laid  on  the  plain- 
tiff and  the  onus  of  proving  the  pledge  on 
the  defendant.  Plaintiff  gave  no  evidence. 
Defendant  swore  to  the  truth  of  his  case. 
The    court  decreed  the  plaiutif.'s  claim. 

Held,  that  the  onus  was  rightly  laid, 
there  being  a  total  denial  of  the  material  fact 
alleged  by  the  plaintiff,  he  was  bound 
under  S.  101  of  the  Evidence  Act  to  prove 
the  existence  of  the   fact.     He  failed  to  do  so. 

Held,  also  possession  is  presumptive 
proof  of  ownership.  MAHADIN  v.  RAGHU- 
BAB  SINGH.     2  0-  C-  59. 

S.  102     See  S.  90  6  0.  C.  142  No.  sttpra. 

221  S-  102 — Burden  of  proof — Receipt  of 
consideratio7i  admitted  in  bond  but  denied  bij 
executant. 

When  the  execution  of  a  bond  is  admit- 
ted and  the  bond  contains  an  admission  that 
consideration  has  passed,  it  is  for  the  execut- 
ant to  get  rid  of  the  admission  which  he  has 
admitted  in  the  bond.  It  is  not  enough  for 
him  to  prove  that  prior  to  the  institution  of 
the  suit,  he  denied  receipt  of  consideration 
even  though  th<  denial  was  made  before  the 
registering  officer.  MAHABIB  PEBSHAD 
BAI  1!.  BISHAN  DAYAL.    A-  W-  N-,  1904- 

P- 163=1  A-  L.  T  423-27  A-  71- 

222  S.  102— -U«»*fi-!,'a«ia'.  Burden  of 
proof. 

Where  in  a  pre-emption  suit  there  was  a 
dispute  between  the  parties  whether  the 
price  stated  in  the  sale  deed  was  fixed  in  good 
faith,  and  the  parties  produced  no  evidence 
of  the  market- value. 
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Ui'lil,  iIk!  bar  li:n  of  proving  the  market 
■    '  I     lav  upoi;  the  plaiutifi. 

I'lio  plrtir.lUl  could  only  obtain  a  pre- 
ion  dccrco  upon  payment  o£  the 
if  (iny,  admitted  by  tUo  defendants  to 
.■  market-viiluo  or  failing  that   the   sum 

iioncd    in  the  deed,  but   he  could   not,  in 

•  ase,  be  co'.iipjlled  to  pay  more  than  the 
inoutioned  m  the  sale-deed.  HUBD.\R 
;Hi;.  NANKOO,     6  0- C- 327. 

223  S.  102  &  llO—Siut  bij  a  Talnqdar 
fur  ^ifdaratioii  of  proprietary  title  and 
tenant's  ejectment — fh fence  setting  up  adverse 
title — PrCiiunption  of  ownership. 

In  this  suit  the  plaintiff  Taluqdar  admit- 
ted tiiat  the  defendants  were  in  possession 
since  the  year  18-57.  In  the  year  1886,  the 
Taluqdar  served  tUcra  with  a  notice  of  eject- 
ment under  Oudh  Kent  Act  of  1868.  On 
defendant's  suit  contesting  the  notice,  the 
notice  was  cancelled.  The  plaintiff  in  Janu- 
ary 1S88  brought  this  suit  against  the  defend- 
ants for  his  declaration  of  his  proprietary 
right  to  the  village  and  to  eject  the  defendant 
whose  tenancy  was  alleged  to  have  com- 
menced in  18GC  with  a  lease,  for  1  year.  The 
defendants  denied  tenancy  and  asserted  their 
right  as  under-propriotors  of  the  entire  vil- 
lage, or  at  lease  of  the  sir-lands,  groves, 
houses,  trees,  and  wells,  and  that  the  suit 
was  barred  by  limitation. 

Held,  that  under  section  102  Evidenoe 
Act  the  plaintiff  would  fail  if  no  evidence  was 
adduced  by  either  sides,  notwithstanding  that 
the  village  is  a  part  of  the  Taluqa  and  that 
rent  has  been  paid.  .\s  defendants  have  Ijeen 
in  possession  for  more  than  12  years  and 
under  S.  110,  Evidence  Act,  possession  is 
prima  facie  proof  of  ownership  and  the  de- 
fendants have  set  up  adverse  possession  the 
plaintiff  must  give  some  evidence  that  defend- 
ants' possession  was  not  adverse  and  that  his 
title  as  a  Taluqdar  was  subsisting  when  the 
suit  was  lodged  by  him. 

Held,  further,  as  the  plaintiff  stated  in 
his  plaint  that  the  relationship  of  landlord 
and  tenant  between  the  parties  commenced 
in  1866,  the  plaintiff  could  not  bo  allowed  to 
depart  from  that  statement.  11  M.  I.  A.,  24 
and  6  M.  I.  A.,  410  followed.  BHAGWAN 
BAKSH    V.    KAMTA    PERSHAD.     6    0-    C. 

119 

224.  S.  103- — Suit  for  jjossession  of  an- 
cestral property  sold  during^  plaintiff's 
minority. 

Plaintiff  brought  a  suit  to  recover  one- 
half  of  certain  ancestral  joint  property  sold 
during  his  minority  by  his  elder  brother  15 
years  before  suit  and  that  he  came  to  know 
full  facts  one  year  before  the  suit.  The  first 
Court  relying  on  his  statement  made  in  a 
previous  case  by  which  his  age  at  the  institu- 
tion of  this  suit  appear  to  be  23  years  dismis- 
sed his  suit  as  time  barred,  as  having  not 
been  brought  within  three  years  of  his  attain- 
ing majority  under  S.  7  Limitation  Act. 

Held,  that  the  suit  fell  under  Art.  127, 
Limitation  Act  and  the  o^ius  was  on  the 
defendant  to  prove  that  the  plaiiftifi  knew  of 
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his   exclusion     from     jumt    family    property 
more  than  12  vcars  before  suit.    L\L  GAUKI 
K.\NTu.  SH.\NKAR  3AKSH  SUSGH.    2  0- 
C  348- 

225.  S.  105- — Attachment  of  properly  in 
wife's  name — Ontts  of  proof . 

A  docree-holdor  attached  properties 
standing  in  the  name  of  the  j  idgment-deb- 
tor's  wife  and  certain  other  persona  for  many 
years.  "The  latter  put  in  on  objection,  and, 
on  its  rejection,  instituted  a  suit.  The  ques- 
tion to  be  decided  was  whether  the  property, 
which  stood  in  her  name  and  also  iu  an- 
other's name,  was  held  benami,for  her  husband. 

Held,  that,  under  S.  lOO  the  omis  lay  oq 
the  plaintiffs  to  show  that  the  purchase 
money  was  supplied  by  the  wife,  and  that  the 
properties  had  been  in  enjoyment  of  the  plain- 
tiffs, as  those  things  were  peculiarly  withia 
the  knowledge  of  the  plaintiffs ;  who  had 
failed  to  discharge  the  onus.  It  should  bo 
held  that  the  purchase-money  was  supplied 
by  the  husband  and  that  the  properties  had 
all  along  been  in  his  enjoyment.  0  W.  li  , 
312  and  8  C.  515  referred  to.  SANJIYAROYA 
PILLAI  V.  BALAMBIKA  AXIMAL.  17  M.  L- 
J.  339. 

226.  S.  107  &  108— Burden  of  proof— 
Presumption  as  to  death—Presumption  as  to 
date  of  dealli. 

A,  a  Mahomedan,  died  in  1881,  and  hia 
estate  was  divided  amongst  his  heirs  by  an 
arbitrator.  B,  the  eldest  son  of  A,  had  disap- 
peared in  1870  and  had  not  since  been  heard 
of ;  and  in  accordance  with  a  rule  of  Moha- 
medan  Law,  a  share  of  the  estate  was  set 
aside  for  him  as  a  missing  heir. 

C,  the  son  of  B,  claimed  this  share,  to 
which  he  would  have  been  entitled,  under 
Mahomedan  Law,  it  B  had  been  alivo  at  the 
time  of  A's  death,  but  not  otlierwise. 

Held,  that  the  spe:;ial  rules  regirdiug 
burden  of  proof  in  sections  107  and  103  of  the 
Indian  Evidence  Act  could  only  be  applied 
with  i-.^feroiice  to  the  date  of  the  suit,  and  not 
to  the  question  whether  B  was  alive  or  dead 
on  a  specified  prior  date  ;  aud  that  the  burden 
of  proving  that  B  was  alive  in  1881  lay  i;pjn 
C,  who  affirmed  it.  Mazhar  AH  v.  Budh  liingh, 
(1834)  I.  L.  R.,  7  All.,  2'J7  ;  Rango  BaUtji  v. 
Mudiyeppa,  (I.S08)  I.  L.  R.,  23  Bom.,  296; 
followed.  :M00LL\  CASSIM  BIN  MOOLLA 
AHIIKD    V.    MOOLLA   ABDUL  RAHIM.     4 

L  B.  R  .  1907.  P  77- 
227-      S.    IQS— Presumption     of     death — 

Onus. 

Section  108  does  not  require  that  the  Court 
should  hold  the  person  dead  at  the  expiration 
of  the  seven  years  therein  indicated,  bat 
merely  provides  that  the  burden  of  proving 
that  he  is  alive  at  the  time  of  tlie  suit  is 
shifted  uu  to  the  person  who  affirms  it.  N.\- 
RAYANBHAGWANT  c.  SRINIWAS  TKIM- 

B.VK.    8BL.R,  228 

223.  (a)  S.  lOS.-ir/w/t  death  presumed— 
Person  not  liiard   f  for  seccn  yean. 

SectionlOS  eont'miplates  whether  a  man 
is  alive  or  dead  when  the  question  is  raised, 
and  not  wheher  he  was  alive  or  deid  at  soma 
previous  date. 
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It  is  on  the  person,  who  alleges  that  the 
person  was  dead  at  antecedent  time,  to  prove 
that  fact  by  evidence.  FANI  EHUS.'iN  BA- 
KEHJEE   V.  SURJA    KANTA   llOY   GHOW- 

DHURY.  5  C-  L-  J.  649=11  C.  W-  N-,  883 
=85  C-  25- 

228-  (b)  S-  108"  Persumption  as  to  death 
— Onus. 

S.  108  provides  for  the  question  whe- 
ther a  man  is  alive  or  dead,  when  the 
question  is  raised,  and  not  whether  he 
was  alivo  or  dead  at  soma  antecedent  date; 
the  law  raises  no  presumption  as  to  the 
time  of  his  death,  and  the  presumption 
that  may,  in  certain  circumstances,  be 
raised,  is  a  presumption  that  the  man  is 
dead  when  the  question  is  raised,  and  not 
a  persumption  that  he  was  dead  at  some 
antecedent  date  that  fact  must  be  proved 
by  special  evidence.  FANI  BHUTAN 
BANEBJEB  c.  SURJA  KANTA  ROY  CHOW- 

DHURY.  5  C-  L-  J-  649  =  11  C-  W-  N- 
683=35  C-  25- 

229-  S-  108. — Succession — Grand-children 
by  predeceased  son — Presumption  of  death  of 
missiv'j  person — Oniis. 

Under  the  Mohomedan  Law,  grand- 
children are  entirely  excluded  from  tlie 
inheritance    by    their   uncles   and  aunts. 

A,  the  son  of  H,  was  missing  for  14  years 
before  the  death  of  H.  Now  G,  the  sou  of  A, 
sued  to  share  in  the  estate  of  H  ;  it  was 
held  that  under  S.  108  C  had  to  prove 
that  his  father,  A,  had  survived  his 
grandfather,    H. 

Held  that  this  onus  was  not  discharged 
by  proof  that,  in  an  arbitration-award 
made  1  years  after  H's  death  a  share  had 
been  set  apart  for  A.,  because  this  was 
consistent  with  the  principle  of  IMahomed- 
an  Law  that  a  share  ougtic  to  be  reserved 
for  a  missing  heir.  MOULLA  CASSIM  v. 
MOOLLA  ABOUL  UAHIM,     2  C-   L.J-  236 

rP.  C.)  =  15  M  L  J.  317  =  7  B.  L-  K  892 
=  2  A.  L.J  798  =  10  U.  W-  N  33  33  C 
173 

230-  S,    108-    See   S.    107  &    108  4  L.    13. 

R    I'JUT    P  77    supra   No. 

231-  '  S.  HO-  Possession— Declaration  of 
title — Unit  by  person  in  possession  for  declara- 
tion of  title — Bi'.rden  of  proof — Effect  of 
•plaintiff's    possession  -  Presumption  of  title. 

The  plaintilfs  brought  this  suit  in  1893 
for  a  deelaratiou  that  cerlaiu  laud  in  the 
village  of  S  belonged  to  them,  and  that 
they  might  be  confirmed  in  p.Jssessioii. 
They  alleged  that  they  purchased  the  h;ni 
iu  July  IbSS,  from  the  paid  of  the  vil- 
lage, and  had  been  iu  possession,  ever  since, 
and  that  their  vendor  had  previously  been 
in  possession.  They  now  sued  because 
their  po';so'jbi>u  had  been  threatooed  by 
the  oriiers  of  Government  officials.  It  was 
admitted  that  the  plaintiffs  hid  been  in  actual 
possession  since  i8S8.  The  District  Judge 
Jield  that  the  Lurdeu  of  proof  of  title 
to   the  land   lay  upon  the  plamtifls.  He  was 


Sup:  Govt  acts  (I  of  1872)    {Conld.) 

of    opinion   that   they   had    failed    to   prove 

it,    and    he   dismissed    the      suit. 

Held,  per  Jenkins,  C.  J.,  and  Banade, 
J,  {Whitworth,  J.,  dissenting), — that  the 
plaintiff's  being  in  possession  (not  shown 
to  have  wrongfully  originated)  sucn  pos- 
session was  good  against  the  whole  world 
except  a  person  who  could  show  better 
title  :  that  the  burden  of  proving  such  title 
lay  therefore  upon  the  defendant  ;  that  ha 
had  failed  to  prove  it  ;  and  that  there- 
fore the  plaintiffs  were  entitled  to  the  de- 
claration sued  for.  Per  Whitworth,  J.  : — 
That  the  evidence  did  not  show  such  pos- 
session in  the  plaintiffs  as  under  s.  110  o£ 
the  Evidence  Act  (1.  of  1872)  shifted  the 
burden  of  proof  upon  the  defendant  ;  that 
prior  to  the  alleged  sale  to  the  plaiutifia 
iu  1888,  the  defendant  had  been  in  the 
pos'tion  of  an  absentee  owner  of  the  land 
in  question  represented  partly  by  the  vil- 
lage ofiioers  and  partly  also  by  the  vil- 
lage community,  and  that  he  might  be 
said  to  be  iu  possession  :  that  the  sale  to 
the  plaintiffs  iu  1888  by  the  patel  of  the 
village,  who  should  have  protected  the 
defendant's  interests,  was  a  wrongful  act  ; 
that  the  plaintiffs  were  therefore  not  re- 
lieved from  the  burden  of  proving  their 
title,  and  that  they  have  not  proved  it. 
Per  Ranade,  J.  : — When  a  person  in  pos- 
session of  land  has  been  dispossessed  and 
sues  to  recover  it,  the  fact  of  his  previous 
possession  will  not  entitle  him  to  a  dec- 
ree unless  he  sues  under  s.  9  of  the  Specifio 
Relief  Act  (I.  of  1877)  within  six  months 
of  the  date  of  dispossession.  If  he  sues 
after  the  six  mouths  have  expired,  he 
must  prove  a  Prima  facie  title.  In  such 
a  case  ho  is  entitled  to  a  decree  unless 
a  superior  title  is  proved  on  the  other 
side.  It  is  iu  reference  to  such  cases 
that  it  has  been  held  that  possession  is 
evidence  of  title,  and  that  the  plaintiff, 
who  proves  such  possesiiou  and  subsequent 
disturbance,  shifts  the  h  irjeu  of  proof  ou 
tlie  defendant  when  the  prima  facie  title 
is  made  out.  When  no  such  prima  facie 
title  is  made  out  by  the  plaintiff  wha 
asks  for  a  declaratory  deci\e,  he  cannot 
obtain  that  decree  on  the  m -re  ground  that 
he  was  iu  possession  and  thj  defendant 
had  no  title.  More  wrongful  possession  ij 
insufficient  to  shift  the  burden  of  proof. 
HAXMANTBAV  c.  SE'JllErARY  OF  ST.-iTEl, 

I.  L  R.  23,  B    237 

232-  S-  110- — Denami  Transaction — Bur- 
den ofprujf  -Admisiion — Pre-mmption  of  title 
from,  possession  —Sale  deed  admitting  title  of 
sendee. 

Plaintiffs'  father  and  the  defendant,  who 
were  brothers,  had  sepirated  and  partitioned 
thair  ancest  al'ostate.  After  tli;  death  of  the 
father  o(  liie  plaintiffs,  they  naturally  came 
under  the  protectiou  of  tlieu-  uncle,  the  de- 
fendant. (Joe  of  the  plaint. fl-i,  describing 
himself  as  the  guardian  of  his  minor  brother, 
executed  a  sale  deed  iu  favour  of  the  defend- 
ant,  by   which  he  purported   to   sell   to    the 
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latlor  a  cofloe  garden  which  was  described  in 
the  deed  as  having  boon  eujiyod  by  his  fatlior 
during  the  life  Umo  and  as  belonging  to  him 
and  his  brother  after  his  death.  The  plaintifirt 
brought  this  suit  to  recover  the  coffee  garden 
from  the  defendant.  The  High  Court  relying 
on  the  sale  deed  as  containing  an  admission 
of  the  plaftltiffs'  title  to  the  property,  decreed 
the  i^laintiffs'  claim.  It  was  no  body's  case 
that  it  was  a  real  sale.  Held,  by  tlie  Judicial 
committoo,  that  the  High  Court  was  right  in 
80  using  the  document.  HcUl,  also  that  in 
order  to    displace    the     apparent  title    of    the 

Elaintiffs  and  to  establish  a  beneficial  title  in 
imself,  it  was  incumbent  on  the  defendant 
to  show  by  satisfactory  evidence  that  the 
funds  out  of  which  the  garden  was  purchased 
and  developed,  were  his  own  funds.  PULLT- 
AMPATTI  NARNIER  v.   KUPPIER.     9    C- 

W.N-89;P.  C 

233-  S.  110.    See  S.  102  and  110-6  0.  C. 

119  No.  223  supra. 

234-  S.  110—  Defendant  in  possession  sets 
up  (jift  oiitiiijlit — Plaintiff  alleges  permissive 
use,  burden  of  proof. 

Held  that  where  the  Defendant  is  in  pos- 
session of  land,  and  there  has  been  no 
wrongful  dispossession  of  the  Plaintiff,  and 
the  Plaintiff  assorts  that  he  gave  the  do- 
fondant  permissive  occupation,  and  the  De- 
fendant asserts  that  ho  obtained  the  land 
by  gift  outright,  the  burden  of  proof  lies 
on  the  plaintiff  to  show  that  he  gave  per- 
missive acoupation  and  that  he  has  a  sub- 
sisting title.  2  U.  B.  B.  1802—96  P.  371  and 
2  U.  B.  R.    1897—01.  P.  421  referred  to. 

Held  that  as  Defendant  is  in  possession 
under  S.  110  Evidence  Act  he  could  retain 
thit  possession  unless  the  Plaiutiff  proved 
h  a  subsisting  title  to  have  the  land.  'MAUNO 
TUN  r.  ^rvUNG  PA  u.— U-  B  R  1903  p.  ". 

235-  S.  110  rossesdun^]VroLful  di.-^posacs- 
sion — Spccijic  Belief  Act  S.  9 — Unit  based  on 
title. 

Held  that  in  S.  110  Evidence  Act  pos- 
session means  actual  and  present  posses- 
sion, and  that  in  suits  (otiier  than  suits 
under  yoctiou  9,  Specific  Keliet  Act  in  which 
wrongful  dispossession  is  alleged)  the  burden 
of  proof  lies  upon  the  plaintiff  to  prove 
title  as  well    as    the    wrongful    dispossession. 

Held  further  that  in  such  suits  evidence 
of  previous  long  possession  is  evidence  of 
title.  8  W.  R.  380,  12  W.  R.  472,  20  W.  R. 
4.58,  7.  I.  A.  73,  5,  0.  L  R.  278,  8.  B.  371,  25,  B. 
287,  25.  M.  179.  20  G.  !^34,  12.  A.  16.  2  U.  B. 
R.  1897— 1901,  P.  421.     MI  BIN  KIN  «.   NGA 

LI-U  B.  Pv  1905  P-  7 

236-  a.  HI— Good  faith— Trust  .iet,  S  96.— 
Section   11  of    the   Evidence    Act  applies 

to  the  question  of  good  faith  arising  under 
S.   96  of    the   Trusts    Act.     HASANALI    v.— 

ESMAIL  JI  9B  L.  R  606- 

237  S.  Ill — Position  of  active  confidence — 
Mortgagor  and  mortgajee — Burden  of  proof — 
Proof  of  consideration  for  mortgage  boiiil. 

On  the  facts  of  this  case  which  was  a 
Buit   on  two  mortgage  bonds.  I 
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Held  (affirming  the  decision  of  tlic  Ifluh 
Court)  thit  the  plaintiff  was  not  in  a  posi- 
tion of  "active  confidence"  towards  the  de- 
fendants within  tho  meaning  of  section  111 
of  the  Evidence  Act  (1  of  1872),  and  that 
the  consideration  for  the  bonds  was  fully- 
proved.     THAKAR   DAS  v.  JAIRAJ  SINGH 

9  C-  W-  569=81  I  A  46  =  26  A  130 

238  S-  111— Pardanashin  lady — Execu- 
tion, of  bond  bij^ Undue  injliicnce — Considera- 
tion—liurden  of  Proof — Issue — Omission  to 
frame — Irregularity. 

The  plaintiff  sued  the  defendant,  his 
maternal  uncle's  daughter,  a  parda-nashia 
lady,  residing  at  Delhi,  on  a  registered  bond 
for  Rs.  10,000,  executed  by  her.  The  defen- 
dant had  been  brought  up  at  the  house  of 
the  plaintiff  and  married  from  there.  The 
bond  was  registered  at  the  plaintiff's  houso 
at  Hathras  in  tno  absence  of  the  defendant's 
husband  and  recited  that  the  money  borrjw- 
ed  had  been  spent  in  constructing  a  house. 
The  defendant  admitted  execution  of  the 
bond  and  pleaded  that  the  bond  was  without 
consideration  and  fictitious  having  been  exe- 
cuted for  fear  of  her  husband  who  was  addic- 
ted to  extravagance  and  waste  and  that  some 
money  had  been  advanced  by  the  plaintiil  to 
her  in  lieu  of  wich  a  garden  had  been  sold  to 
him.  The  plaintifl's  replication  was  that  he 
had  paid  cash  both  for  the  garden  and  the 
bond.  The  original  Court  dismissed  the  suit 
and  held  that  payment  of  consideration  for 
the  bond  w.is  not  proved.  On  appcil,  it  wa3 
contended  that  the  execution  and  registra- 
tion of  th3  bond  having  been  admitted  the 
burden  of  proving  want  of  consideration  lay 
on  the  defendant  and  that  th  j  originil  Court 
should  have  framed  a  specific  issue  as  to  t'la 
pxsiing  of  consideration  for  the  sale  of   the 


Hl.-l,  that  though  tho  onus  of  proving 
want  of  free  consent  and  of  consideration  for 
the  bond  lay  on  the  defendant,  yet  under  tho 
circumstances  of  tho  pirticular  case  it  was 
shifted  on  tho  plaintiff,  who  was  in  a  posi- 
tion to  completely  dominate  her  will  and  she 
wiK  powerless  to  rcs'st  him.  In  such  a  case 
strictest  proof  of  good  faith  and  fair  dealing 
was  necessary  and  the  plaintiff  had  failed  to 
adduce  it. 

Hel !,  also,  that  the  issue  as  to  tho  pay- 
ment of  the  purchase-money  for  tho  garden 
was  subsidiary  and  t'le  plaintiff  was  not  prc- 
jaiiced  in  any  way  by  the  omission. — 13  M 
I.  A.,  573  (P.  C),  12  B.  L.  R.,  3  )4  (P.  C).  21 
All,  71  (P.  C.)  referred  to.  HOTI  L\L  v. 
MU.SSAM1IAT     RAM     PIARI,     77     p.    R., 

1903=9  PR  1904 

239.     S.  Ill  &  Z^Fi'aud — Undue  infl'ien:e 
— CocrsioH. 

S,  the  plaintiff,  obtained  from  A,  a  T  1  iq- 
dar  Raja,  a  perpetual  lease  of  some  villages  for 
a  certain  rent.  Tho  Raja  died  14  years  after 
the  lease  and  was  succeeded  by  his  son  P,  the 
defendant.  S.  sued  for  caucellatioQ  of  a  new 
lease  obtained  by  P.  on  tho  obligation  that 
P,  who  was  an    Honorary  Magistrate,  got  one 
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K.  to  briug  a  Criminal  case  against  S.  in  the 
Court  of  P.,  the  detendaut,  and  tliat  S.  was 
kept  in  a  lockup  and  forced  to  accept  a  new 
lease.  Held  the  facts  stated  in  the  plaint 
shew  real  authority  on  the  part  of  P.  over  'i, 
aud  that  P.  used  his  authority  to  obtain  an 
advantage  over  S.,  which  P.  but  for  that 
authority  could  not  have  obtained. 

HeW,  that  it  was  proved  that  undue  in- 
fluence was  exercised  by  P.  over  S. 

Held,  also  that  it  was  for  the  defendant 
to  prove  that  under  the  circumstances  of  the 
case  the  transaction  was  true  one.  RAJA 
PABTAB    BAHADAR    v.    SHEOBAJ  AHIK. 

1  0  C  63 

240'  S-  112- — Child — Presumption  as  to 
paternity  of  child  born  after  death  of  husband 
— Non-access,  x^roof  of — Burden  of  proof — Ill- 
ness of  husband  rendering  act  of  begetting  a 
child  improbable. 

To  rebut  the  legal  presumption  under  S. 
112  of  the  evidence  Act  (I  of  1872),  it  is  for 
those,  who  dispute  the  paternity  of  the  child 
to  prove  non-access  of  the  husband  to  his 
wife  during  the  period  when,  with  respect  to 
the  date  of  its  birth,  it  must,  in  the  ordinary 
course  of  nature,  have  been  begotten.  Where 
a  wife  came  to  her  husband's  house  a  few 
days  before  he  died  and  remained  there  up  to 
the  time  of  his  death,  aud  it  was  shown  that 
a  child,  alleged  to  be  that  of  her  husband 
was  the  child  of  the  wife,  and  that  it  was 
born  within  the  time  necessary  to  give  rise  to 
the  presumption  und«r  S.  112,  the  Judicial 
Committee,  in  the  absence  of  any  evidence 
to  show  that  the  husband  could  not  have  had 
connection  with  his  wife  during  the  time  she 
was  rosidiug  with  him,  held  (reversing  the 
decision  of  the  High  Court)  that  the  pre- 
sumption as  to  the  paternity  of  the  child 
giveu  by  S.  112  must  prevail.  The  fact  that 
tlie  husband  was,  during  the  period  within 
which  the  child  must  have  been  begotten, 
suffering  from  a  serious  illness  which  termi- 
nated fatally  shortly  afterwards  was  held, 
under  the  circumstances,  not  sufficient  to  re- 
but the  presumption.  NARENDKA  NATH 
PAHARI  r.  RAM  GOBIND  PAHAIU.     6-  C- 

W-  N-  146=4  B-L.  R.  423=29  I  A- 17- 
P-  C=29  C-  111  (P.  C) 

241-  S.  112- — Marriage,  Continuance  of — 
Presumption— Legitimacy  —  Divorce  —  Burden 
of  proof. 

It  is  a  well  recognized  rule  of  law  that 
when  a  particular  relationship  is  shown  to 
exist,  such  as  marriage,  then  its  continuance 
must  prima  fade  be  presumed. 

In  the  present  suit  the  legitimacy  of  the 
plaintiff  was  in  question. 

Held,  that  according  to  the  provisions  of 
Section  112  of  the  Evidence  Act,  the  burden 
of  shovriug  that  the  divorce  of  the  mother 
of  the  phiiutiff  took  place  at  a  time  which 
disentitled  the  plaintilf  from  relying  on  sec- 
tion 112  lay  on  the  defondants,  aud  it  was 
not  the  plaintiff's  duty  to  show  when  the 
divorce  took  place.  If  the  defendants  were 
unable  to  show  that  the  divorce   took    place 
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at  a  time  which  excluded  the  plainlitf  trom 
the  operation  of  section  112  of  the  i'jvideiicu 
Act,  thou  the  conclusive  proof  in  favour  of 
the  plaintiff  arose  and  could  only  be  dis- 
placed by  its  being  shown  that  th;  parties  to 
the  marriage  had  no  access  to  each  otlier  at 
any  time  when  the  plaintiff  could  have  been 
begotten  by  his  mother's  husbaud|fcBHIM.\ 
V.  DHULAPPA.     7  B.  L-  R-  95- 

242-  S-  112-  Presumption  as  to  paternity 
of  cliild  born  after  death  of  husband — Onus. 

Where  a  child  was  born  aftnr  the  death  of 
the  husband,  under  such  circumstances  as 
to  give  rise  to  the  presumption  undor  s.  112 
of  the  Evidence  Act  (I  of  1S72).  Held,  in 
a  suit  by  the  appellants  to  dispute  the 
paternity  of  the  child,  that  the  burden  of 
proof  lay  on  them,  and  that  on  tlio  evid- 
ence the  presumjition  was  nor.  r.'buttcd 
TIRLOK    NATH    SHUKUL    v.    LAOHMIN 

KUNWARI.  7  C-  W-  N-  617;  p.  C,  =5. 
B.  L-  R-  474=30  I  A-  152  (P  Cj  25  A- 
403. 

243.  S-  112-  IlindiL  Law—Juint  Family 
— Presumption  as  to  paternity  applicable  only 
to    offspring  of  married  couple. 

In  a  suit  by  an  illegitimate  son  of  a  de- 
ceased Ghetti  against  the  adopted  son  and 
brother  of  his  late  father  for  ,i  share  in  iiis 
father's  estate,  or,  in  the  alternative,  for 
maintenance:  Held  that  the  claim  for  a  J 
share  must  fail  as  it  was  not  shown  that  I 
the  deceased  had  left  any  separate  or  self-  I 
acqired  property.  The  family  of  the  deceased 
(consisting  of  his  father  and  two  sous,  of 
whom  ono  was  the  deceased)  was  not  [shown 
to  have  had  any  ancestral,  but  it  had  ac- 
quired property  by  trade  in  which  the  father 
and  the  two  sons  were  jointly  engaged. 
There  being  no  indication  of  an  intention 
to  the  contrary,  it  must  be  presumed  that 
the  property  thus  acquired  was  held  by 
the  members  of  the  family  as  j  jint  property 
with  the  incident  of  the  right  of  survivor- 
ship. Inasmuch  as  the  Plaintiff's  father 
had  predeceased  his  father  and  brother,  plain- 
tiff could  claim  no  share  as  against  his 
grandfather  and  uncle;  aud,  as  he  was 
illegitimate,  he  could  not  represent  his  father 
in  the  undivided  family.  Ramallnga  Mup- 
panx.  Pavadai  Ooundan,  (I.  L.  R.,  25  Mad. 
519),  referred  to.  The  fact  that  in  the  present 
case  there  was  a  son  in  existence  besides 
the  illegitimate  son,  made  no  difference,  in 
principle,  between  this  case  and  the  oases 
already  decided.  Held  also  that  plaintiif  was 
entitled  to  maintenance.  An  illegitimate 
member  of  a  family,  who  is  not  entitled  to 
inherit,  can  be  allowed  only  a  compassionato 
rate  of  maintenance  and  cauuot  claim  in.iiu- 
tenance  on  the  same  princiijles  and  on  the 
same  scale  as  disqualified  heirs  and  females 
who  have  become  members  of  the  family 
by  marriage.  But  regard  should  be  had  to 
the  interest  which  the  deceased  father  of 
the  illegitimate  son  had  in  the  j  liut  family 
property  aud  the  po'^ition  of  ms  mother's 
family.     Arrears  of  maiuleuance  awarded  for 
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a  period  of  nino  years  prior  to  the  suit- 
The  presumption  as  to  paternity  in  section 
112  of  the  ludiau  Kvidonce  Act  only  arises 
in  connection  with  the  offspring  of  a  married 
couple.  A  person  cl.iiaiiug  as  an  illegitimate 
son  must  establish  his  alleged  paternity  in 
the  same  manner  as  any  other  disputed 
question  of  relationship  is  established. — 
OOVALASAMI  CHETTI  v.  ARUNACHKL- 
LAM    CHETTI,     27  M.  32- 

244-  S-   112-     Lcgilliitacii— Presumption — 
Maintenance — lllcgilimate  children. 

Held,  that  the  presumption,  that  children 
born  of  a  married  woman  during  the  life- 
time of  her  husband  are  the  legitimate 
offspring  of  that  woman  and  har  husband, 
is  rebuttable  and  tha'  it  was  rebutted  by 
the  plaintiffs  in   this  case. 

Illegitimate  children  are  entitled  to  be 
maintained  till  they  come  of  age  from  the 
estate  of  their  natural  father.  BaH.\DUR 
SINGH  V.  VIRU.     28-    P-  B-  1906- 

245-  S- 112-  Ijegitimacy—Childborn during 
mariiaije — l'rcsn>ni>lv>n. 

Held  that  under  s.  112  of  the  Act  there 
is  a  conclusive  presumption  that  a  child  born 
during  the  continuance  of  a  valid  marriage 
between  the  parents  of  the  child  is  a 
legitimate  issue  of  thoio  parents,  it  matters 
not  how  soon  the  birih  may  acour  after 
the  marriage.  In  this  case  the  plaintiff  sug- 
gested that  the  marriage  took  place  about 
7J  months  before  the  birth.  The  Chief  Court 
referred  to  Amir  All's  Law  of  Evidence  P. 
617,  where  it  is  stated  "that  under  S.  112 
of  the  Evidence  Act  which  is  baaed  on  Eng- 
lish law  a  child  born  during  wedlock  is 
presumed  to  be  the  legitimate  issue  of  such 
parents.  Ko  matter  how  soon  the  birth  be 
after  marriage.  When  a  man  marries  a  wo- 
man whom  ho  knows  to  be  with  child,  ho 
may  be  considered  as  akuowledging  by  a 
most  solemn  act  that  the  child  is  his. 
The  present  Section  considers  a  child  legi- 
timate who  is  born  of  parents  married  before 
the  time  of  his  birth,  though  they  were  un- 
married when  he  was  begotten  (or  his  con- 
ception took  place)"  UMRA  v.  MOHAMAD 
HAYAT.    79-  P    R.  1907. 

246— S.  114.— Sfc  6'.  70  and  Hi— 7  C.  W. 
N.  38i  No.  120  Supra. 

247— S-  Hi.— Presumption  from  the  word 
"refused"  on  a  letter  containing  notice  to  guit 
whether  it  was  duly  presented  to  the  addressee 
—  Whether  judgment  was  pronounced  on  the 
date   H  bears. 

The  date  borne  by  a  decision  is  not  con- 
clusive evidence  of  the  date  on  which  it  was 
pronounced    according   to    law. 

The  effect  to  be  given  to  the  word  're- 
fused' on  a  registered  cover  as  proof  of  tsn- 
dei-  of  the  packet  to  the  addressee,  is  one 
of  fact  on  which  it  is  impossible  to  lay  down 
any  general  rule.  Each  case  must  he  deci- 
ded under  Section  114  of  the  Evidence  Act 
according  to  its  peculiar  circumstances.  f\w 
L.  G's.  held  that  notice  was  not  duly  ser- 
ved in  the  present   case   and   the   H.  G.    re- 
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fused  to  interfere  in  their  decision.  GOP.\L 
RAOHUN.ATH  KULKARNI  v.  KRISHMA. 
3  B.  L.  R  ,  420 

248.     S-  114 — Presumption  can  not  shift  the 
burden  of  proof. 

Where  the  fact  giving  rise  to  a  presump- 
tion under  S.  114  is  undisputed  and  no  ex- 
planation negativing  the  presumption  is  given 
the  Court  may  lay  the  burden  of  proof  on 
the  p.irty  against  whom  the  presumption 
is  made.  But  where  explanation  nogativin''' 
the  presumption  is  given  the  Court  should 
not  make  the  presumption  without  hoariu" 
evidence  in  support  of  the  explanation.  Such 
a  presumption  can  not  shift  the  burden  of 
proof,  at  (he  most  it  can  shift  the  burden 
of  evidence,  and  S.  i  gives  tha  Court  dis- 
cretiou  to  decide  whcoher  such  a  presumption 
is  strong  enough  to  proiuoe  even  that  limited 
eSeot.  29  C.  331  dissented  from.  PAKKOO 
MUSALMAN  v.  DAYALL     1.  S.  L-  R.  139. 

249'     S'   114  (e)— Presumption — Irregulari- 
ty of  sale. 

The  onus  is  on  the  person  who  seeks 
to  have  a  sale  sot  aside,  to  establish  thit 
the  requirements  of  the  statutes  had  not  been 
complied  with  by  the  Collector  under  tha 
Revenue  Sale  Law  Act  XI  of  1359  (Bsngal) 
SHEIKH  JiIOHAMMED  AGHA  a  JaDU- 
NANDAN  JHA.— 10.  C-  W.  N- 137- 

250-     S-    114    (O) — Onus -Resumption  and 
transfer— Act  VI  of  1S70  (Bengal.  ) 

Held,  per  Mitra  and  Woodroffc,  J.  J. — 
When  the  pLvintiS  sues  for  the  recovery  of 
possession  of  land  on  the  allegation  that 
the  laud  is  Ckaakilari  Chakran  land  and 
lies  within  his  Zemindari  and  the  Collector 
has  transferred  the  same  to  him,  ho  is 
bound,  in  the  first  instance,  to  prove  so 
much  of  his  case  as  has  been  denied  or  haa 
not   beeu   admitted   by    the  defendant. 

It  being  found  that  the  laud  was  not 
ChauTiidari  chakran  land  and  did  not  lie 
within  the  Zamindari  of  the  plaintiff,  any 
transfer  made  by  the  Collector,  in  hia 
favour  under  S.  50  of  the  Act,  is  not  author- 
ised by  the  Statute  and  does  not  confer 
any  title  on  him.  The  mere  fact  that  tha 
Collector  has  made  the  transfer  does  not 
raise  any  presumption  that  the  land  was 
Chaukidari  ckakran  land  and  that  the 
Collector  acted  within  the  Statute.  Section 
114  of  the  Evidence  .\ct  has  no  application 
to  such  a  case. — 21  C.  626  and  24  B.  435 
followed. 

Per  Pargiter,  J.  Contra.^-V nior  S.  114 
of  the  Evidence  Act  there  is  a  presumption 
that  the  resumption  was  made  legally,  and 
by  S.  61  of  the  Chaukidari  Act,  the  resump- 
tion is  final.  EA.TA  NARENDRA  LAL 
KH.\N  V.  JOGI  HARI.— 2.  C-  L-  J-  107- 

251  S-  114  {e)—Bcvenue-saJe—Act  XI  of 
ISJO.  s.?.  5,  6,  ?,  93  -Ben.  Act  VII  of  ISGS,  s.  8 
—Certificate  of  sale — Gnus  of  proi'f — yolicc — 
Irrcgulaiity  and  illegality  in  form  aid  sercice 
In  a  suit  to  set  aside  a  sale  for  arioars  of 
revenue,  the  onus  of  proving  that  there  has 
been  irregularity  or  illegality  iu  the  prepara- 
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tion,  service  or  j^ostiug  of  notice  rests  on  the 
person  who  socks  to  have  the  sale  set  aside. 
The  Presumption  under  s.  114,  cl.  (c)  of  the 
Evidence  Act  would  arise  in  respect  to  the 
service  of  such  notice  until  the  contrary  is 
proved.  Aslianullah  Khan  Hakadiir  v.  Tiilu- 
chan  Bagchi,  (I.  L.  R.,  13  Cal.  197)  and  Horro 
Doyal  Hoy  Chowdliri/  v.  Mahomed  Gael  Chou>- 
dhnj,  (I.  L.  R.  19'Cal.  699),  distinguished. 
The  fact  that  the  inadequacy  of  price  fetch- 
ed at  the  sale  was  the  result  of  the  irregu- 
larity complained  of  may  bo  cither  ostablisli- 
ed  by  direct  evidence  or  inferred,  when 
such  inference  is  reasonable,  from  the  na- 
ture of  the  irregularity  and  the  extent  of 
the  inadequacy  of  price.  In  a  sale  for  ar- 
rears of  revenue,  after  the  certificate  of  title 
has  been  issued  to  the  purchaser,  s.  8  of  Bon. 
Act  VII  of  1868  will  operate  as  a  bar  to  a 
suit  to  set  aside  the  sale  on  the  ground  of 
irregularity  in  serving  and  posting  notioe.i 
under  s.  6  of  Act  XI  of  1859.  Lcda  Moba- 
ruk  Lai  v.  The  Secretary  of  the  State  for 
India  in  Council,  (I.  L.  R.,  11.  Cal.  200)  and 
Bal  Mokoond  Lai  v.  Jirjii  Dhun  Roy,  (I.  L.  R., 
9  Gal.  271),  distinguished.  Omission  to  serve 
notice  under  s.  7  of  Act  XI  of  1859  can  hard- 
ly render  a  sale  for  arrears  of  revenue  liable 
to  be  annulled  under  s.  33  of  that  Act, 
especially  after  issue  of  the  certifioate  of  title 
to  the  purchaser.  Gdbind  Chandra  Gango- 
padhya  v.  Sheraj imnissa  Bibl,  (13  C.  L.  R.,  1) 
and  Mahomed  Ashar  v.  Raj  Chunder  Roy,  (I. 
L.  B.,  21  Cal.  354),  referred  to.-SlIEOUUT- 
TON  SINGH  V.  NETT   LOLL  SAHU,     I.  L. 

R .  80  C  1- 

252  S-  114  (,e)—Presum2}tion -Whether 
Sarisktedar  was  authorised  to  sign  a  warrant 
under  S.  ^51.  C.  P.  C. 

It  could  not  be  presumed  under  S.  114 
(e)  that  the  Sarishtedar  had  been  appointed 
by  the  Court  to  sign  a  warrant  under  S.  251 
C.  P.  C.  Under  S.  114  (e)  the  Court  is  author- 
ized to  presume  that  an  appointment,  if 
made,  has  been  made  regularly,  but  it  is  not 
authorized  to  presume  without  evidence 
that  any  particular  appointment  has  been 
made.  THE  DEPUTY  LEGAL  REMEM- 
BRANCER V.  MIR  SARWARJAN     6    C-  W- 

N-  1902  P  845- 

253-  S-  114  III-  ig)  'and  S.  4— Presump- 
tion—  Wliere  a  person  does  not  produce  a  docri- 
mcnl. 

Where  a  party  having  a  document  in  his 
possession  does  not  produce  it  the  Court  may 
presume  that  its  production  is  damaging  to 
his  case.  S.  4  gives  the  Court  a  judicial  dis- 
cretion to  decide  in  each  case  whether  the 
presumption  rising  from  non-production  of 
the  document  has  been  duly  made.  The 
Court,  may,  however  bo  induced  by  circum- 
stances to  call  for  confirmatory  evidence 
that  the  document  was  against  the  interest 
of  the  non-producer.  RAGHUNATH  u.  HOTI 
LAL.    lAL.  J.  121- 

254-  S-  114  (g)-iioad  cess  Belurns-Returns 
made  under  S.  90,  Bengal  Cess  Act  (Bengal 
Act  IX  of  IStiO) — Enhancement  of  rent. 
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In  a  suit  for  enhancement  of  the  rent  of 
a  taluqdar  tenure,  road-cess  returns  rendered 
under  S.  95  of  the  Bengal  Cess  Act  (Bengal 
Act  IX  of  1880),  though  not  conclusive,  wera 
hold  to  be  admissible  in  evidence  as  a  basis 
on  which  to  ascertain  the  assets  of  the  taluq, 
and  so  fix  a  fair  and  equitable  limit  of  en- 
hancement. When  such  returns,  produced 
by  the  plaintiff,  showed  that  the  taluqdars 
wore  receiving  from  their  sub-tenants  a  con- 
siderably higher  rent  relatively  than  that 
which  they  were  paying  to  their  superior 
landlords,  and  that  the  claim  for  enhance- 
ment could  prima  facie  be  supported  on  the 
ground  that  the  existing  rate  was  conse- 
quently not  "fair  and  equitable"  within  tho 
meaning  of  the  Bengal  Tenancy  Act,  they 
wore  held  sufficient  to  shift  the  onus  to  the 
defendants  to  rebut  the  presumption  so 
raised  against  them.  To  rebut  such  presump- 
tion the  defendants  might  have  produced 
their  collection  papers,  but  did  not   do  so. 

Held,  that  tho  Court  was  justified  in 
acting  on  the  presumption  under  S.  114  (g) 
of  the  Evidence  Act  (I  of  1872.)  HEM  CHAN- 
DRA CHOWDHARY  v.  KALI  PBOSANNA 
BHADURi.  30  1  A-  177=8  CW-  N.  1 
=30  C- 1033' 

255-  S-  114  (i)  See  S.  34  and  114.  29  C, 
334  P.  C.  No.  6i  supra. 

256  S-  115— See  ss.  68,  69,  S  115—4,.  Q.  C. 

40S  No  119  Siq>ra. 

257  S-  115— Minor— Estoppel — Statement 
known  to  be  false  by  persoti  to  whom  it  is   made. 

S.  115  of  the  Evidence  Act  (1  of  1872) 
does  not  apply  to  a  case  where  the  statement 
relied  upon  is  mide  to  a  person  who  knows 
the  real  facts  and  is  not  miiled  by  the  un- 
true statement.  There  can  be  no  estoppel 
whore  the  truth  of  tho  matter  is  known  to 
both  parties.  A  false  representation  made  to 
a  person  who  knows  it  to  be  false  is  not 
such  a  fraud  as  to  take  away  the  privilege 
of     infancy.— MO HORI     BIBEE   u.     DHAR- 

MOD.AS  g'ho.se.    I.  L-  R-.  30  C-  533;  7  C- 
W  N-  441 ;  p.  C- 

258  S-  115. — Estoppel — Judgment  not  in' 
ter  partes. 

A  person  is  not  bound  by  the  judgment  ia 
a  case  in  which  he  was  no  partj ,  although 
he  may  have  derived  his  title  to  the  proper- 
ty in  suit  by  purchasing  it  at  an  execu- 
tion-sale, subsequent  to  the  judgment,  from 
some  person  who  was  a  party  to  it.  Such 
j  idgmont  may  be  admissible  only  to  show 
that  there  was  a  litigation  as  to  the  pro- 
perty and  that  the  plaintiff,  as  betsveen  the 
theri  parties  to  the  litigation,  asserted  his 
claim  to  it  successfully.— BRO.JENDRA  KU- 
MAR  BOY   V.   GOPI    MOHAN   ROY.    7.  C- 

W-  N-  574. 

259  S-  US.— Estop)pel— Civil  Procedure 
Code  (Act  XIV  of  18S:iJ,  ss.  401  et  seqq.—Suit 
in   forma  pauperis — Death  of  plaintiff. 

'  The  plaintiff  in  a  suit  brought  in  forma 
pauperis  died,  but  in  ignorance  of  her  death, 
tho  Court  passed  a  decree  in  her  favour. 
The  defendant   appealed,  making  respondent 
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to  his  appeal  a  lady  whom  ho  alleged  to  be 
the  legal  roprescutative  of  the  deceased  plain- 
tiff. Ou  this  appeal,  an  order  was  passed 
by  consent  of  parties  sendiug  back  the  suit 
to  bo  re-tried  on  the  merits  as  between  the 
defendant  and  the  person  nominated  by 
bim  as  plaintiff,  and  it  was  so  re-tried,  and  a 
decree  was  again  passed  in  favour  of  the 
plaintiff. 

Held  toat  it  was  not  thereafter  open  to 
the  defendant  to  object  that  there  had  been 
no  inquiry  into  the  right  of  the  represent- 
ative of  the  original  plaintiff  to  sue  as  a 
pauper.— AKBAB    HUSAIN   v.    ALIA    BIBI. 

I.  li  R  ,  25  A  137 

260  S-  115— Pm^ertij  held  by  head  of  a 
Mutt — rresiiniption. 

Where  the  head  of  a  Mutt  applied  for 
and  was  allotted  shares  in  a  Company  and 
payments  were  made  by  him  by  way  of  call.s 
on  the  shares,  and  his  successor  in  office  ap- 
plied to  the  Company  for  the  mutation  of 
came  in  favour  of  the  Mutt,  as  the  shares 
were  not  private  property  of  the  aljoty  but 
belong  to  the  Mutt  but  he  adduced  no  evi- 
dence that  the  funds  applied  were  of  the 
Mutt. 

Held,  that  no  presumption  arose  that 
the  money  belong  to  the  Mutt,  Nor  was 
the  Company  estopped  by  S.  115  from  deny- 
ing that  the  shares  were  the  property  of  the 
Mutt.  MAHANT  KISHOBADASSJI  v.  THE 
COIMBATORE  SPINNING  AND  WEAV- 
ING COMPANY.    26.  M.  79. 

261  S-  115— J^stoppel  by  judgment— Civil 
rroccdure  Code  (Act  XIV  of  1SH:1),  s.  13 — 
iniTchaser  ])revious  to  suit — Defence  in  pre- 
vious suit — Vendor,  possession  of — Pleader, 
tion-disclosurc  of  facts  by — Fraud — Silence 
when  fraudulent. 

A  purchaser  ofland  cannot  be  estopped 
by  a  judgment  in  a  suit  against  his  vendors 
commciicel  after  the  purchase,  although  the 
former  had,  as  pleader  for  the  vendors,  active- 
ly dofemUd  the  suit.  Mohunt  Das'v.  Nilko- 
■mul  Ucwa:i,  (I  C.  W.  N.  283)  followed.  If, 
however,  the  purchaser  had  allowed  the  ven- 
dors to  remain  in  possession  intending  to 
mislead  thj  plaintiff  who  having  been  so 
misled,  bad  sued  them,  the  decree  in  the 
suit  would  bind  him  on  the  ground  of  fraud. 
Silence  am  .unts  to  fraud  for  which  a  Court 
will  grant  relief  only  when  it  is  the  non- 
discloure  of  those  facts  and  circumstances 
wliich  one  party  is  legally  bound  to  com- 
municate to  the  other.  McKenne  v.  British 
Liuci  Company,  (6  App.  Gas.  82)  distinguish- 
ed. The  silmce  must  also  be  a  true  cause 
of  the  changij  of  position  of  the  other  party. 
A  person  co;iducting,  as  pleader,  the  defence 
on  behalf  ol  .i  defendant  is  under  no  legal 
obligation  to  disclose  to  the  plaintiff  the 
fact  that  the  defendant  had,  prior  to  the  suit, 
transferred  tiie  subject-matter  of  the  suit  to 
him.  S.  115  )f  the  Evidence  Act  (I  of  187-2) 
does  not  appiy  to  a  ease  in  which  a  belief 
oth'jrwisB  cau  id  has  been  only  allowed  to 
continue  by   ''-^ason  of  any   omission  on   the 


Sup:  Govt,  acts  (I  of  1872)    (Contd) 

part  of  the  person  against  whom  the  estop- 
pel is  sought  to  be  raised. — JOY  CHAN- 
DRA BANEKJEE  v.  SREENATH  CHAT- 
TERJEE.    I.  L.  E ,  32  C-  357. 

262— S.  115  Pre-emption— Punjab  Laws 
Act  (IV  of  1312),  Section  13— Estoppel— Waiver. 

Section  13  of  the  Punjab  Laws  Act  does 
not  roDual,  as  regards  pre-emption  suits,  sec- 
tion lis  of  the  Evidence  Act,  and  estoppel  or 
waiver  can  bo  alleged  against  a  plaintiff  even 
whore  no  notice  under  section  13  has  been 
Lssued. 

Section  13  of  the  Punjab  Laws  Act  has 
no  application  in  the  case  of  a  sale  by  auc- 
tion by  order  of  Court.  And  there  is  no 
duty  imposed  upon  a  pre-emptor  by  law  or 
equity  to  annouuce  his  intention  of  mvkiug 
a  claim  of  pre-emotion  to  the  bidder,  at  the 
auction  sale.  CHAUDHRI  RAM  KISUEN 
V    SAYAD   FAKIR  ALI  SHAH.     185-    P- I" 

R.  1905 

233  S.  115— Government.  Suit  against— 
Adcerse  possession — Edoppel^Parlakimidi  Za- 
mindari — Maliahs — Forfeiture. 

The  Raja  of  Parlakimidi  in  his  suit 
against  Government  claimed  proprietary 
rights  in  Parlakimidi  Maliahs  and  alleged 
that  in  case  he  was  unable  to  prove  his  owner- 
ship by  express  or  implied  -grant  ha  was  en- 
titled to  full  proprietary  right  in  the  said 
Maliahs  by  adverse  possession  and  urged  that 
the  Government  was  estopped  from  djnying 
his  title  to  them.  It  was  stated  on  behalf  of 
Government  that  in  IScW  the  entire  zamin- 
dari  iiioludiug  the  Maliahs  was  forfeited  to 
Govorument  as  an  act  of  State  osving  to  the 
roljellious  conduct  of  an  ancestor  of  the 
plaintiff  an  I  that  a  re-gvant  made  in  1803 
exoludod  tud  Maliahs,  that  there  was  no  ad- 
verse possession  and  no  estoppel. 

H:ld,  by  the  Privy  Council,  that  the 
plaintiff  had  failed  to  substantiate  his  case- 
that  there  was  no  express  or  implied  grant  of 
the  Maliahs  after  the  forfeiture  of  the  zemin, 
dari  aud  the  adverse  possession  and  estoppel 
set  up  by  the  plaintiff  were  not  established. 

That  the  re-grant  of  the  zeniindari  ex- 
cluded the  possession  or  holding  of  the  chiefs 
of  the  Maliahs  which  must  for  that  purpose 
be  taken  as  inclu  ling  the  waste  lauds  and 
forests  of  the  MaUahs. 

That  the  mistaken  view  of  the  officers  of 
Government  acting  under  the  Cjuvt  of 
Wards  that  the  Maliah  forests  belonged  to 
to  the  zemiudari  and  working  these  forests 
for  the  benefit  of  the  zamindiri  and  encour- 
aging expenditure  of  ziiuindiri  funds  upon 
the  Muliah'i  did  not  create  any  estoppel. 
GOURV  CH\NDRA  GA.JAPATI  NARAYA- 
NA  UEO  MAHVHAJULUN  v.  THE  SEC- 
RETARY    OP     SCATE     FOR     INDIA     IN 

C0UNCIL.-9.  c.  W-  m  553.  p.  C- 
264— S-  115— Estoppel-Rule  of  equity - 
If  a  man  under  a  verbal  agreement 
with  a  landlord  for  a  certain  interest  in  land, 
or,  what  amounts  to  the  same  thing,  under 
an  expectation  creitel  aud  encouraged  by 
the  landlord  that  he  shall  have  a  certain  in- 
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terest,  takes  iMssessiou  of  auoh  land  with  the 
consent  of  the  landlord,  and  upon  the  faith 
of  suuh  promise  or  expectation  with  the 
knowledge  of  the  landlord,  and  without 
ol  j  ction  Ijy  him,  lays  out  money  upon  the 
lf.jiii,  a  Court  of  Equity  will  compel  the  laud- 
lord  to  give  effect  to  such  promise  or  expec- 
tation. The  Crown  comes  within  the  range 
of  this  equit)'. 

Tliis  rule  of  equity  differs  essentially 
from  the  doctrine  embodied  in  section  115  of 
the  Evideane  Act,  which  is  not  a  rule  of 
equity,  but  is  a  rule  of  evidence  that  was  for- 
mulated and  applied  in  Courts  of  law,  while 
the  former  takes  its  origin  from  the  jirisdio- 
tioQ  assumed  by  the  Courts  of  Equity  to 
intervcae  iu  the  case  of,  or  to  prevent,  fraud. 
It  is  no  objection  to  that  equity  that  the 
interest  in  the  land  was  not  originally 
moulded  in  a  form  recognized  bylaw:  that 
does  not  prevent  the  Court  to  impose  subse- 
quently such  terms  as  will  prevent  that 
which  a  Court  of  Equity  would  regard  as  a 
fraud.  THE  MUNICIPAL  CORPOB.VTION 
OP  1»MB\Y  V.  THE  SECRETARY  OP 
STATE  FOB  INDIA  IN  COUNCIL.  7.  B- 
I.  R  27 

265  S-  115 — Estoppel  -  Purchaser  at  a  Court 
sale  —Khoti  Act  (Act  1  of  1880,  Bom.),  Section 
10 — Kkot — Khoti  Khasgi  lands — Lapsed  lands 
— Kiwi's  pawcr  over  lapsed  lands — Danlop's 
procta»iation  of  1824. 

Pi.'/'  Chandavarkar,  J. — To  create  an  es- 
topple  against  a  party,  his  declaration,  act  or 
omission  must  be  of  an  unequivocal  and  un- 
ambiguous character. 

A  Court  sale  cannot  by  itself  be  taken 
to  create  an  estoppel  either  in  favour  of  or 
against  a  Court  purchaser  as  against  or  in 
favour  of  the  person  whose  right,  title  and 
interest  the  Court  purchaser  buys  from  the 
Court. 

Mr.  Dunlop's  proclamition  of  1824  could 
not  apply  to  villages  which  had  been  alienat- 
ed by  Covernmeut  in  favour  of  the  Inam- 
dars  before  its  date. 

Per  Batty  J. — -A  Khot  has  a  right  to  dis- 
pose of  lands  which  have  lapsed,  either  by 
taking  them  into  his  own  permanent  occu- 
pancy or  by  lotting  them  out  for  short  terms 
or  by  assigning  them  to  privileged  occu- 
pauts. 

As  long  as  a  Kbot's  power  of  permanent 
disposal  rests  with  him  and  has  not  been 
alienated  to  a  tenant  with  privileged  occu- 
pmoy  rights,  the  land  must  be  regarded  for 
all  purposes  as  andistinguishable  fr^m  ordi- 
nary Khoti  Khasgi,  the  right  remaining  with 
the  Khot  at  pleasure  to  recover  the  land  on 
the  determination  of  any  yearly  or  short 
term  tenancy.  G  A.IAN  AN  VaSUDEV  v. 
NILO  SAKHARAM.     6-   B.  L.  R.  864- 

263.  S-  \lS—EHoppel— Vendor  and  pur- 
chaser—Sale  of  land  by  Government  to  a  pur- 
chaser at  a  certain  rale— subsequent  enhance- 
ment of  revenue. 

Held  reversing  the  decree  and  setting 
aside   the  order  of   enhancement,   that  the 
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plaintiff  had  a  right  to  hold  the  land  f^r  over 
on  payment  of  assessment  at  the  rate  of  nine 
pies  per  square  yard  per  annum,  and  t'rjat 
the  Government  had  no  right  to  enhance  the 
said  rate.  Jan;LrdhRn  Gopal  had  purchased 
the  property  out-and-out  for  its  full  value. 
To  such  a  purchaser  the  right  to  enhance 
the  assessment  should  in  all  fairness  have 
been  clearly  disclosed.  The  meaning  that 
a  rea.sonable  man  would  under  the  circum- 
stances ascribe  to  the  Colleetjr's  letter  of  the 
25th  July  1887,  was  that  a  specific  limit  of 
nine  pies  per  square  yard  per  annum  was 
established  under  f.  8  of  Bom.,  Act  II.  of 
1876.  That  being  so,  the  Government  and 
the  Collector  were  bound.  The  conduct  of  ] 
Government  coupled  with  the  statement  of  i 
Government  made  on  their  behalf  for  the 
purposes  of  the  purchase  was,  under  the 
circumstances,  such  as  to  create  and  encour- 
age in  the  purohigar  as  a  rcasouable 
miin  the  belief  that  ho  was  purchasing 
prooerty  substantially  worth  Bs.  3.3,U00, 
and  that  Govemmmt  were  not  silently 
reserving  to  themselves  an  unfettered  right 
to  destroy  the  value  of  thit  pi-operty  and 
practically  to  confiscate  that  which  had  been 
sold.  DADABA  .JANARDHAN  v.  COLLEC- 
TOR OP  BOMBAY.    I.  L-  R-,  25  B-,  714, 

267-     S-    115— r'-ares/er     of    Property    Act 
(IV  of  1SS2),  S.  41— Con'ient— Estoppel. 

The  consent  uuder  S.  41  of  the  Transfer 
of  Prop,;rty  Act  must  be  free  and  not  one 
brought  about  by  misrepresentation  on  the 
part  of  the  perse  n  making  it  as  to  his  legal 
rights.  An  admission  on  a  point  of  lav/  is 
not  an  admission  of  a  thing  v/itbin  the  mean- 
ing of  S.  115  of  theEvidence  .^ct.  DUN- 
GARIA   V.    NAND   LAL.     A-    W-    N-   1908> 

p.  182=3  A- L  J  584 

233-     S-     U5. — Partnership — Participation 

in  profits — Test  of —Intention — Estoppel^— Con- 
tract  Act,   s.    245. 

The  right  to  participate  in  the  profits 
of  trade  is  in  itself  a  strong  test  ol  part-  ' 
nersbip.  But  participation  in  profits  »1-  '■ 
though  strong  evidence  is  not  conclusive  evi- 
dence of  a  partnership  and  that  question 
of  partnership  must  be  decided  by  the  in- 
tention of  the  parties  to  be  ascertained  from 
the  contents  of  the  written  instruments,  if 
any,  and  the  conduct  of  the  parties.  The 
mere  facts  of  a  lender's  participating  in  the 
profits  or  taking  active  interest  in  the  busi- 
ness in  which  he  advanced  money,  does  not 
necessarily  make  him  a  partner.  Mollow^ 
March  v.  The  Court  of  Wards  (10  B.  L.  R., 
312);  Baddcy  v.  Consolidated  Bank  (L.  R., 
38  Ch.  D.  238)  and  Cox  v.  Hickman  (9  C.  B. 
N.  S.  47)  followed.  Where  a  person  who  is 
not  himself  a  partner  to  a  business,  but  shows 
himself  as  such  to  strangers  by  his  conduct, 
he  is  liable  as  a  partner  to  persons  who  acted 
upon  such  belief.  Even  the  want  of  know- 
ledge, on  his  part,  of  the  effects  of  his  acts 
or  conduct  would  not  absolve  him  from  li- 
ability, if  his  acts  and  conduct  were  such 
as  would  induce  a  reasonable   man  to  believ 
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that  ho  was  a  pai-tnor  and  to  act  upon  BUch 
belief.  Carr  v.  London  and  North  Western 
Railway  Company  (L.  R.  10  C.  P.  316);  Cornish 
V  Aleington  {i  H.  &  N.  549)  Dickenson  v. 
Valpi/  (10  B.  &  G.  128)  referred  to.  COLO- 
NEL A.  R.  PORTER  V.  W.  INCEL,  10  C- 
W  N  313 
269-  ■">>"'  Jf'-5  Mortgage — Occupancy  holder. 
Where  an  occupancy  tenant  mortgaged 
his  right  in  the  laud  to  the  appellant  and 
put  hira  in  possession  but  afterwards  dis- 
possessed him  and  mortgaged  the  land  to 
another  man  and  gave  him  possession  and 
the  appellant  sued  them  both  for  possession 
whereupon,  the  tenant  respodent  contested 
that  the  transfer  of  an  occupancy  holding 
was  Illegal  under  section  5,  Oudh  Rent  Act 
XXII  of  1886. 

Held,  that  the  mortgage  was  invalid  being 
opposed  to  the  Rent  .\ct  and  that  the  tenant 
respondent  was  not  estopped  from  denying 
its  validity.  BENI  MADHO  v.  KALI  PER- 
SHAD  SINGH.     6  0.  C-  831. 

270-  S-     115- — Wakf    property — Suit   for 
canetilalion  of  sale  of — Parties  in  pari  delicto. 

The  plaintiil  who  had  sold  wa/i;/ property 
to  the  defendants,  shortly  after  sued  them 
for  cancellation  of  the  sale  deed,  alleging 
toakf  and  fraud  and  misrepresentation  on  the 
part  of  the  defendants.  Fraud  was  not 
proved.  It  was  proved  that  the  defendant 
did  not  act  upon  any  mistalcen  belief  as  to 
the  title  induced  by  any  representation  of 
the  plaintiff. 

Held,  that  the  plaintiff  was  not  estopped 
from  proving  that  he  held  the  property  as  a 
trustee  and  that  the  transfer  of  it  was  invalid. 
The  rule  of  estoppel  by  deed  or  by  writing  is 
that  if  a  distinct  statement  of  a  particular 
fact  is  made  in  a  deed  and  a  contract  is  made 
on  that  statenient  the  party  who  made  that 
fltatemjut  could  not  deny  the  truth  of  it. 

Held,  further,  that  as  both  parties  were  in 
paridelicto,  the  position  of  the  defendant 
could  not  be  a.ssailed  by  the  plaintiff.  As  the 
Specific  Relief  Act  gave  a  discretion  to  the 
Court  to  grant  a  relief  the  suit  was  rightly 
dismissed.  ABDUL  GHAPUR  KHAN  v. 
WAHID  ALI  SHAH.     6  0-  C-  355- 

271-  S.  lis.— Estoppel^Pre-emption— With- 
drawal of  money — Waiver  of  right. 

The  vendors  left  some  money  with  ven- 
dees for  payment  to  a  creditor.  The  plaintiff 
withdrew  the  money  and  brought  a  suit  of 
pre-emption  regarding  the  property. 

Held,  that  the  withdrawal  of  money 
could  not  operate  as  a  waiver  of  tlio  right  of 
pre-emption.  The  plaintiff  by  taking  the 
money  did  not  acquiesce  in  the  sale.  2  A. 
L.  J.  145  a7id  9  .4.  234  referred  to. 

In  the  presence  of  the  rules  of  estoppel 
given  in  Section  115  of  the  Evidence  Act 
there  is  no  need  for  a  Court  to  rely  on  analo- 
gies of  the  Mohammadan  Law  in  a  case  of 
pre-emption  between  the  Hindus.  5  A.  197 
referred  to.  AJUDHIA  CHAUDHARI  v. 
CHHATARPAL   LAL.     A-    W-    N-    1907.  P- 
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272.  S-  115- — Continued  arrangement  when 
binding. 

Estoppel  is  created  whore  the  representa- 
tion as  caused  the  person,  to  whom  it  has 
been  made,  to  act  on  the  faith  of  it.  Estop- 
pel does  not  depend  on  the  motive  or  know- 
ledge of  the  ropresenter.  It  is  not  essential 
that  representors  intention  should  have  been 
fraudulent,  or  that  he  should  not  have  been 
under  a  mistake  or  misapprehension.  19  I. 
.4.  203=20  0.  296  «/crreti  ii>.  HELANDASI  V. 
DURGA  DAS  MANDAL.     4  C-  L-  J.  823. 

273.  S.  115-  116,  \YI— Ejectment,  suit  for 
— Dispute  between  rival   vendees — Estoppel. 

A,  who  had  purchased  from  X,  brought 
a  suit  against  B  for  tjxtment,  alleging  that 
B  was  in  wrongful  possession  of  his  land.  A 
admitted  that  X  had  sold  the  same  proper- 
ty previously  to  B,  but  contended  that  B, 
as  the  muktcar  of  X,  had  obtained  posses- 
sion fraudulently  and  by  undue  influence. 
B  alleged  that  he  purchased  the  property 
from  X  previously,  ignorant  of  the  fact  that 
she  had  no  title,  and  that  in  reality  P  was 
the  true  owner.  Subsequently  B  purchased 
from  P.  A  contended  that,  even  if  X  had 
no  title,  B,  by  reason  of  having  obtained  pos- 
session from  X,  was  estopped  from  alleging 
that  A  had  no  title.  Held  that  X  having 
no  title,  the  conveyance  to  A  was  invalid, 
and  the  rule  of  estoppel  only  existed  as  long 
as  the  grantee  claimed  under  the  title  of  the 
grantor.  Woodboffr,  J. — X  had  no  title,  and 
therefore  B  was  not  estopped  from  raising 
that  defence.  It  was  not  sufficient  for  B  to 
establish  that  the  sale  to  .\  was  voidable  at 
the  option  of  the  vendor:  He  must  show  that 
it  was  absolutely  void.  Lala  Achal  v.  Raja 
(Kazim  L.  R.,  32  I  A.  113),  referred  to.— RUP 
CHAND  GHOSH  i'.  SARVKSWAR  CHAND- 
RA CHANDRA,  I.  L.  R.,  33  C  915  =  10  C. 
W-  N    747- 

274-  S.  115.  llQ.—Estoppel^Limitation 
Act  (XV  of  1S77),  S.  :ii — Amendment  of  plaint. 

A  mortgaged  certain  property  to  B.  Five 
years  after,  A  granted  to  G  lease  in  respect  of 
a  portion  of  such  property.  B  brought  a  suit 
on  the  mortgage  in  which  A  and  D  (as  son 
and  heir  of  C  then  deceased)  were  defendants. 
It  having  been  found  afterw.irds  that  C  had 
left  a  will  in  which  D  was  appointed  execu- 
tor, the  plaint  was  amended  and  D  was  made 
a  defendant  as  an  executor,  instead  of  aa 
an  heir. 

Held,  that  though  D  was  the  representa- 
tive of  C,  the  lessee,  ho  was  not  estopped  from 
contending  that,  when  the  property  was 
mortgaged  5  years  before  the  lease.  A,  the 
lessor,  was  not  entitled  to  the  whole  of  the 
property  mortgaged. 

Held,  also  that  the  amendment  of  the 
plaint,  making  D  a  defendant  as  an  executor 
instead  of  as  an  heir,  did  not  involve  any 
addition  of  a  new  defendant,  so  as  to  bring 
it  within  the  provisions  of  S.  22  of  the  Limi- 
tation Act.  PROSUNNO  KUMAR  ;SEN  u. 
MAHABARAT  SAHA.     7  C-  "W-  N-  575- 
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gT6-  S.  115,  116,  m.-Edoppel—Hcir  of 
wiikf  property. 

Whore  some  o£  the  heirs  of  a  deceased 
pcisjn  look  possession  of  a  certain  property  as 
a  valid  tcakf. 

Held,  that  they  could  not  be  barred  by 
the  rule  ol  estoppel  from  disputing  the  vali- 
dity of  the  viakf  as  against  the  remaining 
heirs.  9  Q.  B.  48  dissented  from.  ALAJIGIR 
KHAN  V.  KAMAR-UN-NESA   KHANAM.     4 

Q  j^.  J.  424. 

276.  S.  116-— Sin'i  for  rent — Defendant 
tenant's  plea  that  the  landlord  was  only  a 
beuamid'ir — estoppel. 

In  a  suit  for  rent,  instituted  by  the  per 
son,  in  whose  favor  a  tenant  has  executed  a 
lease,  the  tenant  is  estopped  by  S.  IIG  from 
raising  a  plea  that  the  ostensible  landlord 
was  only  a  benamidar  for  somebody  else.  The 
question  of  a  lessor's  title  is  wholly  foreign 
to  a  suit  of  this  nature.  7  B.  L.  B.,  7^.3,  fol- 
lowed, 7  B.  L.  R.,  720  and  2i  W.  B.,  -H,  dis- 
sented  from.     BOGAR   v.    KARAM    SINGH. 

18  p.  W-  R- 1907=141  p.  R.  1906 

277.  S.  116.— i>''e  ^^5,  ll'iandin.  i.  C. 
L.  J;  i24.    Nos.  274  and  275  supra. 

278-  S.  116  &  117.  Estoppel— Vendor 
andpurchaser — Possession  from  vendor  with- 
out  title — Denial  of  vendor's  title. 

The  plaintiff  sued  the  defendant  for 
possession  of  land  claiming  title  under  a 
sale  from  one  P.  alleging  that  a  previous 
sale  by  P.  to  the  defendant  was  fraudu- 
lent and  void.  The  defendant  pleaded  that 
P  bad  no  title  to  the  land  and  that  he  had 
obtained  a  conveyance  from  the  real  owner 
after  he  learnt  that  P.  had  no  title.  The 
plaintiff  contended  that  the  defendant  was 
estopped  from  disputing  the  title  of  P.  and 
was  bound  to  restore  possession  to  the  plain- 
tiff as  assignee  from  P.  It  was  found  that 
P.     had  no    title  to    the    land. 

Held,  that  since  P.  had  no  title  which 
could  be  conveyed,  the  plaintiff's  suit  must 
be  dismissed,  and  that  the  defendant  was  not 
estopped  from  denying  the  title  of  P.  KUP 
CHAND  GHOSH  v.  SARVESWAR  CHAN- 
DRA CHANDRA.  3  C.  L.  J.,  629  =  10 
W-  N ,  C    747  =  83.  C-  915. 

279.  S.  117-  See  S.  115, 116  and  117-4.  C. 
L.  J.  424  No.  275   supra. 

S.  117.  Seed.  116  d  117.  33  C.  915.  No. 
278    sxipra,    ' 

280-  S-  118  The  Sessions  Judge  ref- 
rained fium  examining  a  witness  on  the 
ground  that  '  he  wag  a  very  small  boy.' 
Held  that  the  witness  should  haVo  been 
examined  unless  under  the  words  of  Sec- 
tion 118  of  the  Indian  Evidence  Act,  the 
Sessions  Judge  considered  that  the  boy  was 
prevented  from  understanding  the  questions 
put  to  him,  or  from  giving  rational  answers 
to  those  questions  by  reason  of  tender  years. 
QUEEN    EMPRESS   v.  RAM    SEWAK.     23. 

A  90 

281-  S.  120  o£  \Z2--~Civil  Procedure  Code 
(Act  XIV  of  1S82)  Sections  59  and  129— Di- 
vorce Act  (IV  of  1869),  Seclioyis  7,51  and  52 
—Evidence  Act  (lof    1872),  Sections  120  and 


Snp:  Govt,  acts  (1  of  1872)  {Contd.) 

132 — Suit  for  dissolution  of  marriage  on  the 
ground  of  adull:ty — Bights  of  parties  as  to 
discocery  of  documents — Parties  not  cotnpellaiile 
witnesses. 

In  a  suit  for  dissolution  of  marriage  un- 
der the  Divorce  Act  on  the  ground  of  adul- 
tery by  the  wife,  the  respondent  and  co-res- 
pondent are  competent  witnesses  only  in  the 
sense  that  if  they  offer  themselves  as  pro- 
vided by  Section  51  of  the  Divorce  Act,  they 
may  be  examined  like  any  other  witnesses, 
but  cannot  be  compelled  to  give  evidence 
unless    they   offer  themselves   as  witnesses. 

The  rule  applicable  to  compulsory  oral 
evidence  is  applicable  to  compulsory  disclo- 
sure of  documents.  The  petitioner  is  not 
entitled  to  any  information  from  .the  co- 
respondent as  to  the  acts  of  adultery  charge 
uutil  such  time  as  the  co-raspondent  offers 
himself  as  a  witness.  The  co-respondent 
cannot  be  compelled  to  file  an  affidavit  declar- 
ing what  letters  from  the  respondent  are 
in  his  possession,  but  affidavit  may  be  requir- 
ed in  respect  of  letters  written  by  the  peti- 
tioner   to    the  co-respondent. 

A  list  of  documents  proving  adultery 
should  be  filed  with  the  plaint,  and  when 
it  is  not  done  the  petitioner  may  be  ordered 
to  file  an  affidavit  disclosing  all  letters  in 
his  possession  or  power  relating  to  the  adul- 
tery charged  on  which  he  relies.  C.  v.  C. 
AND   B.     11.    p.   R.    1902' 

282-  S-  12S-—.iffairs  of  state— Evidence. 

It  is  open  to  Government  by  Resolution 
or  otherwise  to  sensure  or  reprimand  an 
officer.  The  resolution  complained  of  by  the 
plaintiff,  being  an  official  communication, 
was  absolutely  privileged.  It  could  not  be 
put  in  evidence  or  jiroduced  in  Court  and  no 
secondary  evidence  it  could  be  given  in  res- 
pect of  such  official  communications  no  alle- 
gation of  malice  is  allowed  and  no  proof  of 
malice  takes  away  the  privilege.  J.\H.\NGIR 
M.   KERSETJI    V.  SECRETARY    OF  STATE 

FOR  INDIA.    5  B    L    R.  30=27  B.  189- 

See  Act  of  Stale  cjlumn  43. 

283-  S.  123  &  124.-6  B.  L.   B.   Ii3—See 

Act  of  State  columns  43—47. 

284.     S.  124-— 5   B.  L.  B.   133-See  S.  123 
and  124,  No.  2V3  supra. 

285i    S-  126- — Privileged  cotntnunications — 

Client — Legal  adviser. 

Section  1'2G  of  the  Evidence  Act  can  have 
no  application  where  the  statement  nude  by 
a  client  to  his  solicitor  was  made  not  as  cou- 
fidential  but  for  th-'  purpose  of  commuuiea- 
tiou.     EMi'KllOR  i'.  MARIANE  G.  KODKI- 

GUES.    5.  B  L  R  122. 

286-     S-    123 — Document.    Privileged  docu- 
ments— Legal    adviser—  Court — Discreti'in. 

Under  the  Evidence  Ac*-,  in  rtgiird  to 
certain  documjms  absolutely  privileged,  the 
Court  has  no  power  whatever  to  order  pro- 
duction. But  under  S.  130  of  the  C  P.  Code, 
the  Court  does  possess  the  discretion,  and 
the  discretiou  is  to  be  exercised  according 
to  the  practice  of  the  Court.  And  aubougki 
a  dooumeut  may  not  be  suck  as  passed  di- 
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rectly  between  the  legal  adviser  aud  the 
client,  yet  if  it  is  of  such  a  nature  as  to 
make  it  quite  clear  that  it  was  obtained 
oonfideutially  for  the  purpose  of  being  used 
in  litigation  and  with  a  view  to  being  sub- 
mitted to  legal  advisers,  then  the  Court  will 
not  compel  the  production  of  such  a  docu- 
ment. VISHNU  YESHAWANT  WAOlt  v. 
THE  NEW  YORK  LIFE  INSURANCE  CO., 
7  B.  L.  R.  709  I 

287-  S'  196-  Privilege — Communication 
to  pleader.  ,      ,        ,  ■ 

Where  a  pleader  acted  as  a  professional 
adviser  to  both  the  parties  to  a  dispute  and 
a  certain  communication  by  the  complain- 
ant was  made  to  him  not  in  the  course  and  [ 
for  the  purpose  of  his  employment  as  a  plea- 
der:—HeW,  that  the  comiuuuicatiou  was  not 
privileged  under  section  126  of  the  Evidence 
Act.  EMPEROR  v.  BALA  DHARMA.  4 
B,  I",  a  460- 

288-  S-    !S2-      S.l20dU2U.    P.R. 

19U-^  No.  281  Supra. 

289.  S-  132.  Defamatory  statement  in 
deposition  when  privileged. 

The  accused,  while  deposing  before  a  Ma- 
gistrate, was  asked  by  the  cross-examining 
pleader  "whether  Kanu-hud  asked  pardon  of 
HaidarAli  in  a  punchayet''  and  in  i  the  course 
of  his  answer  he  made  the  following  statement 
which  was  false,  viz.,  "  Haidar  All  admitted 
in  the  punehayet  that  Kanu  beat  him  with  a 
wooden    shoe." 

Held,  that  the  statement  of  the  accused 
was  defamatory  under  S.  500  of  the  Penal 
Code  and  was  not  privileged  under  S.  1:^2  of 
the  Evidence  Act,  as  it  was  a  voluntary  state- 
ment not  relevant  to  the  ism-  in  the  case  in 
which  he  deposed  aud  was  not  elicited  by  the 
pLader  putting  questions,  and  as,  further,  the 
accused  was  actuated  by  malicious  motives 
against  Haidar.  21  C.  302,  F  ;  li  B.  57.3 ; 
11  M  477-  17  B  127,  Refd.  to.  HAIDER  ALI 
V.  ABRU  MIA.     9  C-  W.  N-  91i-=2  C-  L-  J- 

105-2  Cr.  Ij.  J   459-  .... 

290-  S-  136  &  157-  E.mmination  of  wit- 
nesses—Order— Direct  evidence  and  corrobora- 
tive eviderice. 

Corroborative  evidence  under  section 
157  of  the  Evidence  Act  should  .not  be  ad- 
mitted until  afer  the  witness  sought  to  bo 
corroborated  has  himself  been  examined. 
Nistarini  Dassce  y.  liai  Nundo  hall  Bo^e  (1900) 
5  0.  W.N.,  xvi,  referred  to.  SHWE  KIN  v. 
KING  EMPEROR    3  L.  B-  R-  1906  P-  240- 

291-  S-  137-     See    SS  136  &  137    3.  L.  B. 

Ji.    L'jue.  r.  .no  No  291     Supra. 

292-  S-  154  Witness— Hostile  witness— 
Rujkt  of  party  calling  a  loitness  to  cross- 
examine  lam. 

Common  fjiruesa  requires  that  a  party 
calling  a  witness  should  be  allowed  to  cross- 
examine  him  if  the  witness  unexpectedly 
makes  a  stateraett  adverse  to  the  ^caso  of 
the  party  calling  him.  When  it  is  notdone, 
the  evidence  is  of  no  value.  KALVGURLA 
SURYAN  \  RAY  AN  A  i,-.  YARLAGADDA  NAI- 

DOO.    6.  C.  W.  N   513-  P-  C. 


Sup:  Govt,  acts  (I  of  1874)    (Contd). 

293    S-  154.— -iccuscrf's  yV/W  to  croii-ax-am- 
ine  loitness   not   produced  by  him. 

The  accused  called  Inspector  of  Polios 
as  a  witnes.s  for  the  defence.  When  tho  wit- 
ness attended  tho  Court;  the  accused  declined 
to  examine  him,  but  his  statement  was  re- 
corded by  the  Court.  The  Court  refused  to 
allow  the  accused  to  cross-examine  the  In- 
spector on  the  ground  that  he  had  been  call- 
ed by  the  deftnca  aud  although  not  produc- 
ed by  the  defence,  he  must  be  regarded  as  a 
defence    witness. 

Held,  that  he  could  not  be  regarded  as 
a  defence  witness  and  the  accused  was  en- 
titled to  cros.s-examiue  him.  MOHBNDRA 
N\TII    D\S    GUPTA    v.  THE    KING    E.\I- 

PEROR.    6-  C-  W  N-  550.  ,     .       , 

294  S-  155  &  l^T- Advocate— professional 
misconduct,  Charge  of -value  of  evidence— 
p roof. 

The  appellant,  an  advocate  of  the  Chief 
Court,  was  convicted  of  gross  professional 
misconduct  in  having  advised  a  client  G  to 
bribe  a  witness  in  a  case  under  trial  at  tho 
Criminal  Sessions  of  the  Chief    Court. 

Tho  charge  against  him  was  b.ased  ou 
two  conversations  between  appellant  and  E, 
his  senior  in  the  case.  E's  statement  re- 
garding these  conversations  was  corrobor- 
ated by  certain  persons  to  whom  he  had 
repeated  their  purport  on  the  day  they  took 
place.  Both  these  conversations  were  hur- 
ried ;  the  actual  words  used  in  one  were  not 
completely  remembered  by  E  and  the  words 
that  were  accurately  remembered  might,  in 
certain  contexts,  have  au  innocent  mean- 
ing ;  the  other  was  a  whispered  conversa- 
tion in  Court  during  the  examination  of  a 
witness  by  E.  The  charge  was  also  sup- 
ported by  admissions  mide  by  the  client  G 
to  E  and  to  the  Government  Advocate,  but 
G,  when  examined  as  a  witness,  denied  hav- 
ing mido  these    admissions. 

Held,  that  the  admissions  made  by  G, 
oven  if  admissible  to  discredit  his  sworn 
statement  as  a  witness,  were  not  admssible 
as  against  appellant ;  that  although  the 
statements  of  the  persons  to  whom  E  re- 
ported his  conversations  with  appellant  were 
admissible  as  supporting  the  credibility 
of  E's  evidence,  the  charge  against  appellant 
dep-mded  entirely  on  the  correctness  of  E's 
impression  of  the  effect  of  these  codversa- 
tions ;  and  that,  considering  the  circum- 
stances of  the  conversations  and  the  pro- 
babilities of  the  case,  the  evidence  was  in- 
sufficient to  support  the  grave  charge  against 
appellant.  BOM.\N.JEE  G0\V.\S.;EE  r.  THE 
CHIEF  JUDGE  AND  .JUDGES  OF  THE 
CHIEF    COURT    OF   LOWER   BURMA.     4 

L  B-  R    1907-  P    27-    ^     ._  ^,         „     „ 

295-  S  155  (3)  &  1^1.-"  Charge  --Pro- 
fessionalmiieondnct— Advocate— Probabihties— 
Evidence,  appreciation  of. 

The  appellant,  an  advocate,  was  charged 
with  professional  misconduct  in  that  he  sug- 
gested or  hinted  to  his  client  that  ho  should 
influence  or  attempt  to  influence  au  expert 
witness  in  handwriting  by  iinpi-oper  means 
in  order  that  the   wituo;.s   might   be   induced 
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to  express  opinions  favonrable  to  tlie  prose- 
cution case  in  oonneotion  with  certain  letters 
produced  during  the  course  of  tlio  said  case. 
To  prove  the  charge,  one  Mr.  E,  the  senior 
advocate  who  appeared  with  the  appellant 
in  the  particular  case  was  called  and  he 
deposed  to  certain  hurried  conversation  last- 
ing for  half  a  minute  which  took  place 
between  the  appollaut  himself,  when  the 
witness  was  engaged  in  Court  in  examining 
a  witness  in  the  case.  To  corroborate  him, 
three  other  witnesses  were  called  who  deposed 
that  the  senior  advocate  repeated  to  them 
his  impression  of  the  effect  of  his  conversa- 
tion with  the  appellant. 

Held,  that  the  evidence  of  the  said  three 
witnesses  was  admissible  under  S.  157  of  the 
Evidence  Act,  but  apart  from  its  tending  to 
support  the  credibility  of  E's  evidence,  it  did 
not  carry  the  matter  any  further  on  the  re*l 
issue  in  the  case,  i.  e.,  whether  the  appellant 
did  in  fact  advise  his  client  to  bribe  the  ex- 
pert witness.  Mr.  E.  also  deposed  to  a  certain 
conversation  that  took  place  in  the  absence 
of  the  appellant  between  himself  and  the 
client  who  was  alleged  to  have  been  instruct- 
ed by  the  appellant.  Another  witness,  the 
Government  Advocate,  also  deposed  to  parti- 
culars of  a  long  conversation  between  him 
and  the  client. 

Held  (1)  that  the  evidence  was  inadmis- 
sible to  prove  the  charge  against  the  appel- 
lant.. (2)  That  in  the  circumstances  of  the 
case,  E's  evidence  was  quite  insufficient  to 
support  the  grave  charge  made  against  the 
appellant. 

Held  also,  that  in  a  case  of  this  kind  it 
is  permissible  for  judges  of  fact  to  consider 
the  probabilities  and  that  in  the  light  of  those 
probabilities,  it  is  impossible  that  the  appel- 
lant would  have  conducted  himself  in  the 
way  which  he  is  alleged  to  have  acted.  BO- 
MANJI  V.  CHIEF  JUDGE  OF  THE  BURMA. 
CHIEF  COURT.  (LORD  DAVEY).  U  C-  W- 
N- 370;  34  I.  A  55;  5  C  L-  J  123;  9  B 
L.  E-  3 ;  17  M.  L.  J.  67=2  M-  L-  T-  96  =  5 
C-  L.  J.  50=4  L-  B.  E.  27=34  C  129  P-  C- 

296-  S-  157.— See  S.  155  and  157— i  L.  B. 
E.,  1907,  p.  27  and  34  C.  129  Nos.  29i  and  293 
stipra. 

297-  S-  167  to  lQO.—"P!/atpaing"— Admis- 
sibility in  evidence. 

The  "Pyatpaing"  cr  outer  foil  of  the  Re- 
venue Register  of  Mutations  when  not  signed 
by  the  owner  of  the  laud  is  not  admissible  in 
evidence  to  prove  the  terms  of  a  report  of  a 
transaction  in  land  made  to  the  headmau  or 
surveyor  who  keeps  up  the  Register  {Mating 
Chcik  V.  Tha  Hmat,  1  L.  B.  R.  260).  But  if  the 
headmau  or  surveyor  who  wrote  the  pijat- 
paing  is  called  as  a  witness  and  gives  evidence, 
from  his  own  memory,  of  the  terms  of  the 
report,  then  it  is  admissible  to  corroborate  his 
statements  under  section  157  of  the  Evidence 
Act.  It  may  also  be  usefully  used  under  sec- 
tions 159  and  160  of  the  sarne  Act.  Ma  Dan 
Da  V.  Kijaw  Zan,  3  L.  B.  R.,  5,  referred  to. 
SHWE  PAN  V.  MAUNG  PC.  S.  L- B.  R., 
1806,  p.  250. 


Sup:  Govt,  acts  (I  of  1873)    {Contdj. 
298.     S.  159— See  S.  157  to  160—3  L.  B.  R., 

1906,  p.  250,  No.  297  supra. 

299-  S-  Xb^.-Bef  reshing  memonj^Account 
books. 

Account  hooka  regularly  kept  in  the 
course  of  business  can  be  used  to  refresh  the 
memory  of  witness  and  ako  as  corroborative 
evidence  of  the  story  he  tells.  BHAG  HONG 
KONG    V.    RAM.A.NATHEN    CHATTY.     6  C^ 

W  N  401=29  I.  A-  43=4  B  L-  E  878  = 
29  C-  334. 

300-  S-  160— Sm  S.  157  to  160—3  L.  B.  K, 

1906,  p.  250,  No.  297  supra, 

801-  S-  163— Sec  S,  21  and  163—31  G. 
3S0  No.  iO  supra. 

Evidence  Act  {I of  1S72)  Section  163. 
A  party  to  a  suit  by  calling   for  and   in- 
specting a  document  takes  the  risk  of  making 
it    evidence    for    both   parties.     MAHOMED 
KH  vN  V.  ABDUL.REHMAN.    6  B-  L-  E-38p' 

302-  S.  167- — Evidence  improperly  admit- 
ted or  rejected. 

Held,  that  S.  167  applies  to  Civil  as  well 
as  Criminal  proceedings.  Where  more  than 
three  charges  were  tried  together  and  the 
trial  was  conducted  in  a  manner  prohibited 
by  Law,  the  trial  was  held  to  be  altogether 
illegal  and  the  conviction  was  set  aside. 
SUBRAHMANIA  AYAR   v.    KING-EMPER- 

^^n«?8  ?•  A-  257=8  E  L.  E.  640=5  C  W. 
N-  866=11  M-  L.  J.  233=25  M  61,  P  C 

32.-ACT  IX  OF  1872  (CONTEACT 
ACT) 

!•  S.  l.--The  parties  to  a  contract  ca-i  not 
agree  to  any  terms  the  incidents  of  which  are 
inconsistent  with  the  provisions  of  the  Con- 
tract Act.  BRIJ  KOOM.\RE  v,  S.^LA 
MANEDA  FIRE  INSURENOE  GO.  82  C. 
816.     (See  S,  78,  No,  315  infra.) 

2-  Scope  of  the  Act— 30  C,  539  see  No.  28 
infra. 

3-  S.  2  (d). — Failure  of  consideration — 
Specific  Performance,  suit  for — -Ekrar — Attempt 
by  party  to  rescind  agreement  of  which  hit 
heirs  afterwards  seek  specific  performance. 

Where  parties  had  made  a  promise  com- 
prising an  agreement,  the  chief  considera- 
tion for  which  was  the  execution  of  an  ekrar 
hy  one  party  acknowledging  the  title  (aa 
adopted  son)  of  the  other  party  to  the  agree- 
ment, and  the  former  had  subsequently  by 
his  conduct  (in  bringing  a  suit  to  set  aside 
the  adoption  and  alleging  that  the  ekrar  had 
been  obtained  from  him  by  fraud)  attempted 
and  in  a  great  measure  succeeded  in  deriv- 
ing the  latter  of  the  benefit  of  the  agree- 
men  t. 

Held,  in  a  suit  by  the  heirs  of  the  party, 
who  had  so  tried  to  rescind  the  agreement 
that  there  had  been  a  failure  of  consideration 
and  the  conduct  referred  to  was  at  variance 
with  and  amounted  to  a  subversion  of  the 
relation  intended  to  be  established  by  the 
compromise  ;  and  that  specific  performance 
of  the  agreement  could  not  be  enfcrced, 
SRISH  CHANDRA  v.  BANOMALI.     8  C-  W- 

N  594  =  6  B.L    E-.  601=M.  L   J.  1904, 
P  185 ;  P-  C.-=81 1-  A- 105-31  C  584- 
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4-  S-  2  (d)- — Contract — Privity — Bights  of 
third  pally  to  sue — Trustee  and  cestui  que 
trust. 

To  entitle  a  third  person,  not  named  as 
a  party  to  a  contract,  to  sue  either  of  the 
contracting  p.irtio-,  Lhat  third  person  must 
possess  an  iietual  beneficial  right  which  places 
him  in  the  position  of  cestui  que  trust  under 
the  contract.  Whether  a  trust  exists  so  as 
to  give  the  third  party  a  right  to  sue  must 
depend  upon  the  construction  of  the  deed 
embodying  the  contract — very  little  will 
sulliee  in  law  to  create  privity  of  contract 
wliere  it  is  so  convenient  for  all  parties  tliat 
the  matter  should  be  carried  out  between  the 
two  parties  really  interested.  '60  Ch.  D.  57,  S 
Q.  B.  IM,  7  B.  H.  C,  lU  referred  to. 

A  trustee  cannot  be  allowed  to  buy  pro- 
perty burdened  with  the  trust  either  for  his 
own  benefit  or  the  benefit  of  others  in  whom 
he  is  interested  and  then  say  tliat  the  trust 
is  gone.     RAKHMABAI  v.  GOVIND  MORE- 

SHWAR.    6  B  L-  R-  421- 

6'  S-  2  (d)- — Marriage  settlement — To  pay 
annuity  to  bride — Bride's  right  to  srie. 

At  the  marriage  of  A,  then  a  minor,  with 
the  son  of  B,  B  agreed  with  the  father  of 
A  to  pay  to  A  unconditionally  the  sum  of 
Bs.  5U0amonth  from  the  date  of  the  mar- 
riage, and  the  payment  of  this  allowance 
was  made  a  charge  upon  certain  immoveable 
property  specified  in  the  agreement.  A  after 
a  time  refused,  for  reasons  stated  by  her  in 
her  plaint,  to  live  with  her  husband.  Subse- 
quent to  this,  the  stipulated  allowance  having 
been  slopped,  A  sued  on  the  agreement  above 
nf  irred  to,  to  recover  arrears  amounting  to 
Rs.  15,U00. 

Heul,  that  A,  though  not  a  party  to  the 
agreement  in  question,  was  entitled  to  sue 
B  on  it  ;  also,  ou  a  construction  of  the  agree- 
ment, that  no  conditions  as  to  the  conduct 
of  A  being  laid  down  therein,  the  fact  that  A 
refused  to  live  with  ber  husbaud  was  no  bar 
to  the  suit.  HUSSAINI  BEGAM  i\  KHWA- 
JA  MAHAMJIAD    KHAN.     1907    A-  W-   N- 

8=4  AL  J  13-29  A  151. 

6-  S-  2{d)--~TI,ird  jmiiy-s  right  to  sue— 
Specijic  lidief  Ad,  S.  2::  (c). 

When  the  agreement  in  question  was  a 
family  settlement  of  doubtful  right. 

Held,  that  the  general  rule  that  a  person 
wlio  was  not  a  party  to  a  contract  could 
neither  be  bound  nor  take  advantage  of  it  was 
not  applicable  as  that  rule  is  subject  to 
exceptions.  L.  li.  2  Cli.  293  referred  to. 
AVADH  SAR.iU  PRASAD   v.   SITARAM.     1 

A-  li-  J-  S29 

7.  S.  2  (d)  Sc  10.— Contract— Right  of 
plaintijf  to  sue  on  agreement  entered  into  be- 
tivem  otiters — English  Lew — American  Law  to 
be  followed  by  Indian  Couns — Consideration — 
Inadequacy  of  consideration — Family  compro- 
mise— Civil  Procedure  Code  (Act  XIV  of  lli82), 
Sections  27,32  and  53 — Amendment  of  plaint — 
Addition  or  substitution  of  plaintiffs — Suit  for 
specific  performance  of  contract — Decree  for 
damages — Discretion — Specijic  Belief  Act  (I  of 
1877),  Sections  19  and  21  (g). 


Sup:  Govt,  acts   (IX  of  1872)    rConti) 

According  to  the  English  Law  of  Con- 
tract whoro  the  plaintiff  is  not  himself  a 
party  to  a  contract  which  is  made  between 
others,  he  is  not  competent  to  sue  to  enforce 
any  provision  in  it  which  is  intended  for  his 
benefit  even  if  the  contracting  parties  have 
agreed  to  that  efleot.  Tlie  only  exceptions 
to  this  rule  arc  oases  falling  properly  under 
the  head  of  trusts. 

On  the  other  hand  the  rule  prevailing  iu 
the  United  States  of  America  generally  is, 
that  a  third  i)erson,  for  who.se  benefit  a  pro- 
mise is  made  by  A  upon  a  consideration 
moving  from  B,  may  maintain  an  action 
upon  the  promise,  provided  he  was  the  person 
directly  intended  to  be  benefited. 

The  Indian  Contract  Law  is  modelled 
largely  upon  the  Contract  Law  of  England 
hut  tlie  two  laws  are  not  absolutely  identical. 
The  doctrine  of  the  American  Courts  is  more 
suited  to  the  Contract  Law  of  India.  Iu 
view  of  the  diiTereuces  that  undoubtedly  exist 
between  the  Indian  and  English  Contract 
Law,  it  is  more  consonant  with  reason  that 
Indian  Courts  should  follow  the  American 
opinion. 

The  plaintiff  sued  her  father-in-law  on 
the  basis  of  an  agreement  entered  into  be- 
tween her  father  and  the  defendant.  By  tli3 
agreement  the  defendant  agreed  with  the 
plaintirt's  father  that  he  would  bring  about 
cohabitation  between  plaintiff  and  her  hus- 
band and  would  also  treat  her  well,  and 
promised  in  case  he  failed  to  do  so,  to  allow 
her  a  maintenance  of  Rs.  10  per  mensem  and 
to  give  her  one  of  his  three  houses  to  live  iu. 
The  claim  was  made  for  Rs.  380  on  account 
of  maintenance  for  thirty-eight  months  at 
the  rate  of  Rs.  10  per  mensem  and  for  a 
decree  for  possession  of  one  of  the  threo 
bouses.  It  wa*  copteuded  for  the  defendant, 
in^fr  a?!rt,  th;i,t  the  plaintiff  was  not  entitled 
to  sue,  for  she  was  no  party  to  the  contract 
and  there  wa«  no  consideration  for  it  and 
that  the  plaintiff  was  not  entitled  to  the 
relief  claimed. 

Held,  that  the  plaintiff  was  entitled  to 
sue. 

That  the  plaintiff  must  ho  held  to  have 
given  consideration  in  part  at  least,  for  she 
went  to  live  with  her  husband  in  pursunnee 
of  the  agreement.  The  adequacy  of  the  con- 
sideration is  not  of  much  consequence  in  au 
agreement  of  this  sort,  which,  moreover, 
being  in  the  nature  of  a  family  compromise, 
stood  on  a  special  footing  and  was  governed 
by  special  equities. 

That  the  true  view  of  the  contract  was 
that  it  was  one  between  the  plaintiff  and  the 
defendant  and  that  in  entering  into  it  the 
plaintiff's  father  acted  for  her.  According 
to  the  custom  of  the  country  she  would  not 
appear  in  public  and  ou  an  occasion  like 
this  would  very  properly  be  represented  by 
her  father. 

That  since  there  was  no  doubt  that  the 
plaintiff's  father  was  competent  to  sue,  his 
name  could  be  added  or  substituted  iu  the 
plaint,  i^laintiff  were  held  not  entitled  to  sue. 
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That  the  claim  as  made  was  for  speci- 
fic performance  of  the  second  promise.  That 
this  was  not  a  ca«u  iu  which  specific  per- 
formance should  be  decreed  as  it  would  be 
opposed  to  the  terms  of  section  21  (y)  of 
the  Spool flo  Relief  Act.  That  under  section 
I'J  of  the  Specific  Keliof  Act  claim  for  da- 
inagcs  should  be  made  in  the  alteruative  in 
a  suit  for  specific  performance.  That  the 
plaint  might  be  treated  as  amended  by  the 
addition  of  an  alternative  claim  for  dama- 
ges. 

Decree  was  given  for  Rs.  120  for  damages 
for  one  year's  mainteuauco  and  for  Rs.  130 
for  damages  for  breach  of  the  covenant  to 
furnish  a  residence  for  the  plaintiff.  MUS- 
SAMMAT     DAROPTI    v   JASPAT    RAI.     28. 

PL.  R.  1905  =  49.  P-  R-  1905- 

8-  S.  2  (d)  &  25 — Promissory  note  executed 
by   minor. 

The  words  "at  the  desire  of  the  pro- 
misor' in  S.  2  {d),  do  not  contemplate  a  pro- 
misor, possessing  contractual  capacity  at  the 
time.  Whore  a  promissory  note  was  executed 
by  a  minor  for  consideration  and  on  attain- 
ing majority  he  executed  another  promis- 
sory   note,   iu  settlement   of  the   earlier    one: 

Held  that  the  second  promissory  note 
was   void    for    want  of  consideration. 

Held  also  that  S.  25  of  the  Contract  Act 
is  exhaustive.  INDRAN  RAMASAMl  PAN- 
DIA  TIIALAVAR  v.  ANTHAPPA  CHET- 
TIAR,    16  M.  L.  J.    422- 

9.  S.  2i  10.  11-  A  female  minor  cannot  sue 
for  compensation  under  the  Contract  Act  for 
the  breach  of  a  promise  of  marriage  made  to 
her — But  where  the  circumstances  entitle 
her  locompcu.'.ation  under  the  Buddhist  Law, 
she  can  succeed  independently  of  contract' 
L.  H.  30.  I.  A.  Hi,  5.  C.  669,  J.  S.  J.  L.  B 
Hi,  1  S.  J.  h.  B.  i>35:  1  S.  J.  L.  B.  533,  2.  U. 
B.  R.  1811-96.  P.  200,  2.  U.  B.  B.  ISO?— 1901 
P.  499.    Befd  to.     KAN   GAUNG    v.  MI    HLA 

CHOK.  u.  B.  R.  1907.  P  6  (Contract). 
10-  S.  2,  23,  65  &  QZ.-MunicipaHt7j— 
District  Municipal  Act  (Bom.  Act  Ilof  lfiti4J, 
S.  ^'i<2),(l7)  and  30 — Special  general  meet- 
ing— Preside)it — Dispensation  or  remissicyn — 
Promise— Contract  by  Coporation-Executcd  con- 
sideration. 

In  order  that  a  meeting  of  the  Special 
General  Committee  of  a  District  Municipal- 
ity should  be  properly  constituted,  it  must 
be  called  by  the  President  under  S.  27  (2) 
of  the  District  Municipal  Act  CBom.  Act  II 
of  188i).  If  the  meeting  be  not  so  called, 
the  defect  is  not  cured  by  section  27  (17) 
Under  S.  63  of  the  Contract  Act  (IX  of  1872) 
there  can  be  dispensation  or  remission  only 
by  means  of  a  promise.  There  must  ha  a 
proposal  of  the  dispensation  or  remission 
which  is  accepted.  Under  S.  10  of  the  Con- 
tract Act,  consideration  is  not  an  essential 
of  an  agreement.  In  the  Act  the  word  "agree- 
ment" refers  to  "a  promise"  and  a  "set  of 
promises  forming  the  consideration  for  each 
other."  Though  a  contract  by  a  Corporation 
Biu»t  ordinarily   be   made   under   *al,   still. 


Sup:  Govt,  acts  (Ix  of  1872)    (Contd.) 

where  there  is  that  which  is  known  as  an 
executed  consideration,  au  action  will  lie 
though  this  formality  has  not  been  observ- 
ed.—ABA.7I  SITARAM  V.  TRIMBAii  MU- 
NICIPALITY, 5  B.  L.  :R.,  689  =28  B.168. 

11  S.  ^—B'ormation  of  contract— Railway 
— Carriage  of  goods — liulcs  of  Company  for 
consignment  of  goods — lie-boohing  of  goods  after 
arrioal  at  original  destination. 

The  rules  of  a  Railway  Company  •pre- 
scribed certain  procedure  for  the  ijookinc  o 
goods.  In  accordance  with  those  rules  cer- 
tain goods  were  booked  from  Tricbinopoly 
to  Bagalkot.  The  plaintiff  requested  A,  the 
goods  clerk  and  station  master  at  Hotgi  (ou 
defandauts'  Railway),  to  have  the  goods  re- 
booked  from  Bagalkot  to  Hotgi,  and  for  this 
purpose  handed  him  the  railway  receipt 
with  a  written  application,  which,  however, 
was  not  iu  the  form  of  consignment  used  by 
the  Company.  A,  accordiuglv,  sent  a  service 
telegram  to  the  station  master  at  Bagalkot 
asking  him  to  re-book  the  goods.  The  sta- 
tion master  there  did  not  re-book  the  goods 
and  they  were  delivered  at  Bagalkit.  The 
plaintiff  sued  the  Railway  Company  for 
damages    for  non-delivery  at  Hotgi. 

Held  that  the  defendant  Company  had 
not  contracted  with  the  plaintiff  to  carry 
the  goods  from  Bagalkot  to  Hotgi.  The  mere 
fact  that  the  plaintiff  got  A,  the  station 
master  at  Hotgi,  to  send  a  service  telegram 
to  Begalkot  did  not  constitute  a  contract 
to  bind  the  Company.— MALKARJUN  SHI- 
DAPA  V.  SOUTHERN  MAHRATHA  RAIL- 
WAY COMPANY.  4  B-  L.  R.,  890=27 
B  126 

12  S.  4 — Proposal  through  Agent — Accept- 
ance  to   Agent. 

Where  a  principal  made  a  proposal 
through  his  agent  to  B  and  B  Communicated 
the  acceptance  to  the  Agent  who  made  tha 
proposal. 

Held  the  contract  is  complete  and  binding 
as  if  the  acceptance  had  been  communicat- 
ed to  the  Principal  himself.  TRICDMDAS 
MILLS  Co.  V.  HAJI  SABBOO  SADICK.  4 
B.  L-  R.,  215- 

13  S-  4 — Evide7ice—Co7Uract — Terms  to  be 
spelt  out  of  correspondence. 

Where  there  is  no  memorandum  or  do- 
cument showing  distinctly  the  terms  of  the 
contract  the  Court  must  look  to  the  letters 
and  whole  correspondence  which  passed  be- 
tween the  parties  to  see  if  it  can  spell  out  a 
contract  containing  definite  terms.  THE 
ARYODAYA  S  &  W  Co.  v.  JAVALPRASAD 
DALBTRAI.     5  fl.  L-  R-,  909- 

14  S  4.  5,  Q—Sce  S.17  Ex:  3  cl:  1  C.  P.  G. 
-7  C.  W.  N.  912,  2S,  M.  19,  27.  M.  355,   32.  C. 

884  and  32.  C.  146. 

15  S-  6  cl  (2)— See  8.  4—4.  B.  L.  R.,  215 

No    13  Supra. 

16.      S.  8,    10,     25    Cl-     2-     Contract    liy 

correspondence,  where   completed — Jurisdiction 

Suit  for  damages  for  breach  of  contract — Forum 

Where  a  contract  is  entered  into  between 

parties   residing   in  two   different  places  by 
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means  of  correspondenco  or  otherwise,  the 
coniriiiit  is  cuuclucled,  where  the  offer  is 
Rcccptod ;  and  the  Court  of  such  place  has 
j  irisaiction  to  take  cognizance  of  a  suit  for 
ii.i.m 'gos  for  braacli  of  the  contract  under  S. 
17,  C.PO.     a    Wilson    and  Shaiv   HIS. 

T,  a  resident  of  Miduapnr,  owed  a  debt 
to  K,  to  satisfy  which  T  drew  two  cheques 
at  Miduapnr  in  favour  of  N.  at  I'urulia 
with  whom  he  had  transactions,  one  upon 
his  banlcer  X,  and  the  other  upon  his  banker 
y,  both  at  Calcutta;  T  made  them  over  to 
K  who  took  thorn  to  Purulia  and  proseutod 
them  to  N ;  N  took  the  cheques,  paid  K, 
and  subsequently  presented  the  cheques  at 
Calcutta  whe'e  they  were  dishonoured.  N. 
sued  T  at  Purulia  to  recover  the  amount 
paid. 

Held,  that  there  was  an  implied  proposal 
by  T  to  N,  which  was  aeeopted  at  Purulia 
and,  as  the  contract  sva^  completed  at  Pur- 
ulia the  suit  was  maintainable  there.  SITA- 
BAM  MARWARl    v.  THuMPSCiN,  2  C- LJ- 

66=32  C   84 

17.  S.  10.  Oitdh  Land  Revenue  Act 
(XVII  cif  ItiTC),  Chapter  VIII— Capacity  of 
ding^ualified   proprietor  to   C07itruct. 

Under  the  provisions  of  the  Uudh  Land 
Bovonuo  Act,  Chapter  VIII,  the  whole  of 
the  property  of  a  ward  vests  in  the  Court 
of  Wards  when  it  takes  up  the  manage- 
ment of  the  ward's  estate,  particularly  when 
it  is  not  shown  that  any  property  was  speci- 
ally reserved,  either  by  the  ward  or  the 
Court  of  Wards,  from  the  control  of  the 
latter.  The  ward  is  incompetent  to  make 
any  contract  respecting  any  part  of  his 
property,  and  the  incapacity  would  affect 
the  contracts  entered  into  by  him  outside 
the  local  limits  of  the  Act.  The  fact  that 
any  property  was  not  stated  in  the  list 
prepared  by  the  Court  of  WaVds  of  the 
property  of  the  ward  does  not  allow  the 
wards  to  deal  with  that  property  as  the 
disqualification  is  personal.  L.\CHMI  NA- 
RAIN  V.  FATEH    BAHADUFv  SINGH.     W. 

N-.  A.,  1903,  P   8-25  A.  195 

18.  S.  10-  Hindu  Lau—c: i/l— Possession 
Transfer  of  Property  Act  (IV  of  IS8H),  Section 
123— Gift  to  aijcnt. 

Where  the  Transfer  of  Property  Act 
Is  in  force  a  gift  of  immovable  property  is 
not  invalid  by  reason  of  its  possession  not 
having  been  delivered  to  the  donee,  if  the 
requirements  of  the  Act  have  been  complied 
with.— iJ  Cal.,  446,  followed. 

There  is  nothing  to  prevent  an  agent 
from  being  the  oljjct  of  the  bounty  of  his 
principal.  If  an  agent  can  clearly  show 
that  gift  was  made  in  his  favour  by  a  donor 
who  was  in  a  position  to  exercise  a  free  and 
unfettered  judgment  with  full  knowledge 
of  what  he  was  doing,  the  gift  will  be 
upheld.     PHUL     CHAND  v.  LAKKHU.     A- 

W-  N-  1903  P-  70  =25   A-  858  at  365 

19.  S.  10-  See  S.  :i.  (d)  &  10—^8.  P.  L. 
B.  1905.  No  7   Supra. 

20-     S.   10-     See    S.  2,    10,   11— U.   B.  R. 

1907.  P.  5  No  9  Supra. 
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21.  S.  10.  11,  64,  65-  Minor,  contract  by 
S.  64,  G5  of  the  Contract  Act  deal 
only  with  contracts  entered  into  by  parties 
competent  to  contract  and  do  not  apply  to 
cases  where  there  is  not  and  could  not 
have  been  any  contract  at  all.  Mohori  Bibee 
V.  Dharmodas  Ghosh,  (I.  L.  R.,  30  Cal.  539) 
followed.  A  mortgage  entered  into  by  a 
minor  is  void  ai  uh,' io.— KAMT.A  PRASAD 
V.  SHEU  GUPAL   LALL,     A-  W-  N-.  1904, 

p  41.  =  26   A  342. 

22-  S.  10-  See  S.  8,  10,  25—32.  C,  84 
No  16  Supra. 

23  S-  10.  li,  <5S.  ^^7  and  248-Bondfor  debts 
contracted  during  minority  executed  and 
majority  accrues. 

S,  a  minor  had  a  business  iu  the  course 
of  which  he  had  dealings  with  and  became 
indebted  to  her  for  the  price  of  goods 
supplied  to  him.  S,  after  attaining  majority, 
executed  a  bond  for  the  above  debt  and  for 
some  money  advanced  to  him  at  the  time 
of  the  execution   of  the  bond. 

Held,  that  S.  was  liable  for  the  whole 
amount  secured  by  the  bond.  It  is  not  il- 
legal in  a  minor's  paying  for  the  property 
he  has  received  and  promised  to  pay  its 
price  but  he  can  not  be  compelled  by  Law 
to  pay  it  if  he  does  not  perform  his  pro- 
mise. MT.  KUNDAN  BIBI.  v.  SBEE  NA- 
RAYAN  11.  c-  W  N.  135. 

24.  S-  11.  Advocate,  Capacity  of,  to  sue  or 
be  sued  in  connection  with  professional  services 
— Barrister-at-law — General  practilioner — In- 
dian Contract  Act,  s.  11. 

A  Barrister-at-law  who  has  been  admit- 
ted as  an  advocate  of  the  Chief  Court  and 
who  combines  the  various  functions  perform- 
ed by  legal  practitioners  of  every  class  in 
England  must  be  considered  to  act  iu  this 
country  not  in  virtue  of  his  membership  of 
the  English  bar,  but  in  virtue  of  his  office 
as  an  advocate.  He  is  therefore  capable  of 
suing  for  fees  for  professional  services  and 
of  being  sued  for  negligence.  The  Land 
Mortgage  Bank  of  India  Ltd.  v.  Elmes  (1876) 
25  W.  R.,  o32,  followed.  Queen  v.  Doutre 
(1884)  L.  R.  9.  A.  C,  745:  C.  Ross  Alston  v.  Pi- 
tambar  Das,  (1903J  I.  L.  R.  25  All.,  509;  Ken- 
nedy V.  Broun,  (1868)  13  C.  P.,  N.  S.,  C77:  re- 
ferred to.  Orey  v.  Diwan  Lachvian  Das, 
(1895)  P.  R.  219,  dissented  from.  A.  P.  PEN- 
NELL  AND  ANOTHER  v.  F.  A.  HARRI- 
SON AND  OTHERS.  4.  L-  B-  R-  1907  P. 
55-  ■ 

25-  S-  11-     Lease  by  minor  void. 

A  minor  having  given  a  lease  of  hia  land 
sued  the  defendant  for  the  cancellation  of 
the  lease  and  possession  of  the  laud  after 
attaining   his  majority. 

Held  that  a  minor  is  incompetent  to 
contract  and  the  lease  is  absolutely  void, 
and  the  Lower  Court  was  wrong  in  dismis- 
sing the  plaintiff's  suit  30.  C.  539.  P.  C.  fol- 
lowed. MOHAMMAD  SALIM  KHAN  v. 
NAGOMARAR,    1  N ■  L-  R-  185- 

26-  8.  11  [See  s.  10,  11,  64,  Co— 26.  A.  342. 
No.  21  supra. 
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27.  8.  11.  See  s.  10,  11,  6S,  dc.—ll  C.  W. 
N.  135  No.  23  supra. 

28-  Sll,  19,  64,  Qf,.— Transfer  of  Pro- 
XH'rtij  Act  (IV  of  1882),  Section  7— Minor— Void 
uyrecment— Evidence  Act  (I  of  1872),  Section 
115 — Esto^ipel — Beprcseniation  by  infant  as  to 
his  age— Specific  Belief  Act  (I  of  1877),  Section 
H— Equity — Discretion  of  Co2irt— Notice — 
Knoiclcdge  of  attorney. 

The  knowledge  of  tbe  attorney  in  charge 
of  a  transaction  is  to  be  taken  the  knowledge 
of  his  principal. 

Section  115  of  the  Evidence  Act  does  not 
apply  to  a  case  where  a  false  statement  as  to 
his  age  by  an  infant  is  made  to  a  person  who 
knjws  the  real  facts  and  is  not  misled  by  the 
untrue  statement. 

There  can  be  no  estoppel  where  the  truth 
of  the  matter  is  known  to  both  parties. 

An  agreement  entered  into  by  a  minor 
is  void  and  not  enforceable. 

t'ection  65  of  the  Contract  Act,  like  sec- 
tion 64,  starts  from  the  basis  of  there  being  an 
agreement  or  contract  between  competent 
parties,  and  has  no  application  to  a  case  in 
which  there  never  was,  and  never  could  have 
been,  any  contract. 

When  a  mcney-londer  lent  money  to  a 
minor  on  a  mortgage  of  his  property,  know- 
ing that  the  borrower  had  not  attained  the 
age  of  mujirity,  the  mortgage-deed  was  set 
asideasa^oid  contract,  and  the  Courts  in 
the  exercise  of  their  discretion  refused  to 
order  refund  of  the  money  actually  ad- 
vanced. 

A  Court  of  Equity  cannot  say  that  it  is 
equitable  to  compel  a  person  to  pay  any 
moneys  in  respect  of  a  transaction  which,  as 
against  that  person,  the  Legislature  has  dec- 
lared to  be  void.  MOHORI  BIBEE  v. 
DHABMODAS   GHOSE.     A-    W-    N-    1903, 

p.  441  =  5  B-  L.  E-  421  =  30  I  A- 114  =  P  C 
=  30C  539(P  C)  ,  ,  ,     ,       r 

29-  S-  ll—Dociiment  executed  hy  lunatic 
effect.  ,    . 

A  document  executed  by  a  lunatic  is  void 
under  S.  11.  30  C.  .^39  P.  C'.  Appl.  referred  to. 
MACHAIMA  V.  USMAN  BEARI.  17  M-  L 
J-  78. 

80-  S-  11,  65-— Gtiardian  and  minor- 
Hindu  Law— Sale  of  minor's  share  by  his 
brother— Contract  Act  {IX  of  1872),  Sectio7is  11 
and  65— Specific  Belief  Act  (I  of  1877),  Sec- 
tion 38. 

Where  a  minor  sued  to  avoid  a  compro- 
mise effected  on  his  behalf  by  bis  elder  bro- 
ther, by  which  his  right  to  possession  as 
inortgu{_','e  of  a  piece  of  building  site  was 
given  lip  111  lieu  of  a  sum  of  money. 

Held,  that  in  the  absence  of  proof  of 
necessity  or  any  benefit  to  the  minor  the 
transfer  was  void.  The  elder  brother  not 
being  natural  or  legally  constituted  guardian 
of  the  minor  his  act  was  unauthorized. 

Held,  also,  that  tho  plaintiff  was  not 
bound  to  make  any  refund  as  the  transferee 
had  knowingly  dealt  with  the  property  of 
the  minor  and  spent  money  iu  spite  of  warn- 
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ing  given  to  him.  7  C.  W.  N,,  441,  s.  c,  30 
Cal.,  539  (P.  C.)  :  L.  R.,  1,  Ch.  (1902),  1,  refer- 
red   to.       INDAK    SINGH    v.     NARINDAR 

SINGH.    33  p.  R.  1907- 

81-     S-  II— See  S.  2,  10,  11— U.  B.  R.,'\1907, 

pi.  5,  No.  9  supra. 

32-  8.  12-  Unsoundness  of  mind — Suit 
to  set  aside  mortgages  on  the  ground  of  insanity 
of  mortgagor  at  the  time  of  executicm — Vecision 
on  case  not  made  by  the  evidence — Different 
types  of  i?isanity — coiiciii  i  e  it  decisions  on  facts. 
In  a  suit  to  set  aside  mortgages  on  the 
ground  that  the  mortgagor  was  of  unsound 
mind  at  the  time  of  tbeir  execution,  tho 
plaintiff's  witnesses  gave  evidence  which 
showed  insanity  of  a  violent  type,  but  their 
evidence  was  not  believed  by  either  of  the 
Court's  below.  Held  that  it  was  not  allowable 
for  the  Court  of  first  instance  to  substitute 
for  tho  case  of  insanity  advanced  by  the 
plaintiff  a  case  of  weakness  of  mind  and 
consequent  helplessness,  when  the  type  of 
insanity  connoted  in  the  evidence  was 
something  quite  different,  and  on  that  ground 
to  give  the  plaintiff  partial  relief.  There 
being  concurrent  decisions  that  there  was 
no  insanity  of  the  type  set  up  'by  the 
plaintiff,  and  it  not  being  shown  that  there 
was  any  want  of  consideration  for  tho 
mortgages,  the  decision  of  tho  Court  of 
the  Judicial  Commissioner  of  Oudli  dis- 
missing tlio  suits  was  upheld. — OURG.A 
BAKHSH     SINGH    v.    MUHAMMAD   ALI- 

BEG,-I.  L.  E ,  27  A.  1 ;  p.  C- 

33.     8-  12  and  Qo—Gmtract    by    Lunatic 
vend. 

Money  lent  by  a  lunatic  to  another  can 
bo  recovered  in  a  suit  on  his  behalf  by  his 
next  friend  under  S.  05  of  the  Contract 
Act,  even  tliough  the  contract  under  which 
it  was  lent  was  void  in  law.  JUG.\L  Kl- 
SHORE  V.  CHEDA.  1.  A.  L.  J-  43-  See 
30.  C.  53    9  No.  28  Supra. 

34-     S.  15  — Coercion — Fear  of  prosecution. 

A,  while  a  prosecution  was  pending 
against  hira  for  assault,  executed  an  agree- 
ment. 

Held  that  it  is  wrong  to  say  that  Iho 
transaction  was  brought  about  by  coercion 
or  undue  influence,  as  tho  only  pressure  if 
at  all  that  was  operating  on  A's  will  is  the 
pressure  of  the  consequences  of  his  own 
lawless  attack  on  another.  JIEIIERALI  v. 
SAKBR    KHANOOBAI.  ?.  B.  L-  E-   603- 

(But  see  .s.  23  in  the  case  of  uncompound- 
able  offence  6  B.  L.  R.  73=28.  B.  326  No. 
Infra) 

35.     8.      IS— Undue     influence— Attornery 
and  Client — Remuneration  of  Attorney. 

It  is  a  well  recognized  rule  of  law  that 
an  attorney  is  not  entitled  to  any  dona- 
tion irrespective  of  his  just  and  legitimate 
costs  during  the  subsistence  of  the  rela- 
tionship. 

Persons  standing  in  a  confidential  rela- 
tion towards  others  cannot  entitle  them- 
selves to  hold  benefits  which  those  others 
may  have  conferred  upon   them,  unless  they 
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cau  sliovv,  to  the  ssutisf*ction  of  tUe  Court, 
that  the  persons  liy  wlioiu  the  benefits  have 
beea  coufujrjrfid  had  competent  aad  inde- 
pesdcut  idvice  in  conferring  tUom. 

On  a  claim  by  an  attorney,  based  oil 
A  pcomissory  note  for  services  rendered, 
lesKCUted  by  a  client  in  liis  favour,  when 
(bbere  is  a  prayer  for  general  relief,  a  decree 
way  be  passed  tor  wbat  would  be  a  fair 
and  reasouabie  renjuiioratjon.  BROJEND- 
liA    NATH     MULLICK     v.    LUCliUmONI 

PASSKB  6,C-  W-  BT-  816-39C-  593. 

3S-    ».  IQ-^Lnulue  inJlueKcc    Snip — Inade- 
^uacy  of  oju.'iideradoK—  Voidable  contr(^ct. 

Inadequacy  of  consideration  Jo  con-- 
junction  witU  tlie  sjrcunjitanccs  of  tbo  in- 
decjlsdijess  atid  jgnoranco  of  the  vendor,  are 
facta  from  which  a  Court  mav  infer  the 
jBXerciso    of   undue     iiifiueiice.  — BHniBHAT 

K.  yESHWANirvAO,  I.  L-  E.  25  B-,126> 

87.     %■   tG^-^Will—Exceidion  iy  a  Miihatn- 

tacida/i  parda-nashlii  lady — Undue  itiflueucc. 

W'ljeij  dealing  wjtU  tte  case  of  a  will, 
or  a  deed,  executed  by  a  liarda-nashin  lady, 
a  particular  an4  peculiar  Onus  rests  upon 
those  who  come  forward  to  support  tbe  do- 
(Guracut  to  sVow  that  tbe  executaut  thorough- 
Jy  uudej-stood  wbat  she  v-'a«  doing,  and  was 
(thoriju.g^iy  «.«d  tuKy  acquainted  with  tlje 
tefiiis  of  the  doeu^ijeiit  she  was  executing, 
and  the  pvEsnmptions  as  to  tbe  knowledge 
ol  tlje.execyfciit  of  lUe  coutents  of  the  docu- 
jiicnt  siae  i>  exseating  do  not  equally  apply 
in  thee -so  oi  &  parda^iw^kin  inAy  as  in  the 
case   of   other   persons. 

The  real  question  in  all  eases  of  itbis 
,de-c;'iptioa  is,  was  tlie  testatrix  of  sufficient 
mental  capacity  to  understand  v.'liiat  she  was 
.doing,  and  did  she  understand  what  she  was 
doing,  and  docs  the  wiji  give  .affect  to  her 
true   iijtentions   sad  wishes? 

As  to  what  constitutes  undue  iniiuonoo 
in  this  country,  a  useful  guide  is  afforded 
by  Section  48  of  the  ludiaa  Succession  Act. 
X'hough  the  section  does  not  apply  to  the 
■wills  of  Ifuhamnaadans,  yet  it  is  a  useful 
guide  as  to  what  does  or  does  not  consti- 
tute undue  inguenoe.  KHAS  MEItAL  r. 
THE  ADillNISTRATOR-GENKRAIj  OP 
BENGAL,  y.  W.  N-.  C.  i90L  P-  505- 
38.     S-    16- — Undii-e  influence. 

To  reap  the  Ijenefit  of  section  16  of  the 
■Contract  Act  it  is  necessary  for  the  defence 
to  establish  that  the  executants  of  a  deed 
were  induced  to  sign  it  because  the  plain- 
tiff was  in  a  position  to  dominate  his  will 
and  used  that  position  to  obts.in  an  unfair 
advantage. 

When  choice  was  given  to  .the  defendant 
of  furnishing  the  security  or  being  at  onee 
put  into  Coiirtj  held,  that  this  did  not  arnount 
to  undue  influence  v.'i,thin  he  meaning  gf 
section  16  of  the  Contr»iot  Act.  JO  All.,  535, 
distinijui^hed.     BANK  OF  BENGAL    v.  DIN 

DIAL.    9  P-  L  a  1901=36  ?■  K,  1901. 

89-     S-  16  <S?  l^t.-^Umkie  iujlxience—  Penal 
rate  of  interest.. 
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la  the  absence  of  any  plea  or  evl(}<!ioi 
that  the  defodaut  was  ia  th.)  chitchei  of 
an  extortionate  nijuey  lender  il)o  m  re  f  let 
that  the  rate  of  interest  agree!  to  by  hiia 
was  hig'i  is  in-;uffioiout  to  r.iise  a  pros  impti  ">'i 
of  undue  inflacuce  such  as  is  oouteiijplat*  I 
iu   Section    16  of   the   Indian   Contract  .Vet. 

-A  stipulation  that  ths  deb  or  siiii.ll,  on 
default  of  paving  principil  at  a  certain  tinu 
pay  for  tljo  future  interest  agreed  to  by  thi 
debtor  is  not  i>oaal  in  its  character  anl  does 
not  come  within  Section  74  of  the  Itjdiau 
Contract   Act. 

The  mere  fact  that  the  torr^-,  ara  exor- 
bitant is  by  itself  no  ground  for  not  enforc- 
ing an  agroooiont.  SJ  P.  li.,  1890,  foUowd, 
5}   P.   n.    1001,    r  'erred,   to.     BULVlif    JIVL 

V.  T.  G.  ACHES.    151.  p.  li.  R.  1931  --93 
p.  R.  1901- 

40-  8.  IS-^U  idw,  infl.iienCf.—  Uncoiivini- 
ab'.ebtrjniii — Inlcred-Dealings  betieeeii  bani%i 
and  agriciUt  trials. 

Although  transactions  between  baniai 
and  zamind'irs  require  to  be  strictly  soru'i- 
uisod  yet  unless  the  Court  is  able  to  lijlJ 
that  the  za;ni>id'ir  has  been  over  reach'^d,  or 
thit  bo  has  agreed  to  ternji  merely  beeius^ 
the  b%nia  has  been  able  to  exercis-3  uuduij 
intlijenco  over  hinj,  or  unless  it  finijs  Ihn 
the  teriijs  of  the  contract  *r«  iuequitabls 
and  oppres^Jive,  it  is  ijot  jiistified  in  setti'iij 
at  naught  the  contract  betxyeoij  tlje  p.irties. 
Where  the  Divisional  Judge  disallowed 
the  interest  claimed  by  the  plaintiff  on  tha 
sojo  gr.iuud  that  the  case  was  one  baween  a 
bauia  and  a  zamindnr  and  there  was  no 
proof  of  undue  influence  and  the  ternjs  re- 
garding the  interest  were  not  unfair,  the 
Chief  Court,  on  appeal,  allowecj  the  fuU 
interest  that  had  been  as^reed  to  bitweeu 
tlie  pjjrties.     HEMRA.J  y  KHUDA  BAKHSIJ, 

80  p.  I.  R  1901=13  p.  B  ■  1905- 

41  S,  16- — Undue  inflnenee^Deed  by  a, 
married  woman  under  husband's  pressure. 

A  married  woman  signed  a  dasd  under 
pressure  of  her  husband  in  ignorance  of 
its  contents  njiking  her  property  a  security 
for  her  husband's  debts.  Held  the  deed  could 
not  be  upheld  against  her  3  Ves  S.  (ji7 
followed.  TURNBJLL  AND  Co.  u  DUVAL- 
6.  C  W-  N-  Sl.'i 

42-  S-  X^— ^Fiduciary  relation — Father  and 
adopted  so')i-^Oift  by  son  tofath:',r — Undue  ii^r 
fluence — Onus-^Dilay  and  acquiescence —I^imU 
tation  .ict.  Art.  01. 

The  equitable  doctrine  of  undue  influr 
ence  applies  where  the  position  o£  tha 
donor  to  the  donee  was  such  that  it  wa$ 
the  duty  of  the  donee  (e.g.,  father)  to  arjvisa 
the  donor  (sou),  or  even  to  nj  mage  his  pro- 
perty for  hira.  In  such  oase^,  tbe  donee 
must  prove  that  ha  has  not  abused  hi? 
position,  and  that  the  gift  male  to  hiiiji 
had  not  been  brought  about  by  anv  undue 
influence  ou  Ifis  part.  Ha  nju  .t  show  thsit 
the  donor  had  independent  advice,  and  v.-a? 
removo(J  f^'oi^  the    influence    of    the    dona^, 

whes  the  ^ft  to  ii»  \y»s  m^^a.   Is.  soj!.^ 
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cases,  the  question  ia  not  whelbor  the  donor 
knew  what  he  was  doing,  but  how  the  in- 
tention was  produced,  and  whether  all  care 
and  pi'ovidence  was  exerted  l)y  his  relatives 
as  against  those  wlio  advised  hiin,  36  Gh.  D. 
r.  lis,  14  vescy  299  Referred  to. 

Delay  and  acquiescence  would  not  bar 
the  donor's  right  to  equitable  relief,  unless 
he  knew  that  he  had  the  ri:,'ht,  or  being  a 
free  agent  at  the  time,  delil^erately  deter- 
mined not  to  enquire  what  his  rights  were, 
or  to  act  upon  them.  Acquiescence,  such 
as  would  bar  a  claim  to  relief,  which  would 
otherwise  be  good,  is  a  question  of  fact  8  De. 
G.  M.  and  Q  133  Referred  to. 

It  makes  no  difference  that  the  claim 
under  the  deed  of  gift  is  made,  not  by  the 
donee,  but  by  a  third  party  ;  for,  whoever  re- 
ceives the  gift  must  take  it  tainted  and  infect- 
ed with  the  undue  influence  and  impo.sition 
of  the  person  procuring  it. 

If  a  party's  remedy,  as  plaintiff,  to  have 
an  instrument  avoided  on  the  ground  of 
undue  infiuonoe,  is  time-barred,  his  right  to 
Bay,  by  way  of  equitable  defence,  if  sued,  that 
the  instrument  ought  not  to  bo  enforced,  is 
not  equally  time  barred.  Delay  is  au  equit- 
able reply  to  the  equitable  defence,  but  it 
cannot  amount  to  a  statutory  bar.  Art.  91, 
liimitatioxi  Act,  does  not  apply  to  such  cases 
12  B.  501  &  28  B.  639  Refd  to:  LAKSHMI 
DASS   V.    ROOP    LAUL,     17  M- L- J.   19  =  2 

M  L-T  4=30  M  169   (F  B  ) 

43  8.16-  C\:l—Fraiul-Gu-ercion—Uiulue 
influence — Borrower  in  urgent  need  of  money 
— Prmnise  to  pay  time-barred  debt  with  in- 
terest—  Unconscionable   bargain. 

For  S.  16,  cl.  1  of  the  Indian  Contract, 
1872,  first  there  must  be  subsisting  between 
the  parties  some  relation  described  in  the 
clause;  and,  secondly,  the  dominating  posi- 
tion arising  out  of  that  relation  must  have 
been  used  by  one  party  to  secure  an  unfair 
advantage  over  the  other. 

When  a  man,  in  ui'gent  need  of  money, 
on  account  of  his  poverty  and  pjcuniacy 
difTiealties,  asks  for  a  loan  from  another, 
that  other  is  in  one  sense  in  a  position  to 
dominate  the  will  of  the  former  by  propos- 
ing his  own  terms  and  getting  the  borrower 
to  agree  to  them.  The  borrower's  necessity 
is  in  such  cases  the  measure  of  the  terms 
agreed  to.  But  that  is  not  the  vague  kind  of 
relation  and  domination  contemplated  by 
the  plain  terms  of    cl.  1  of  S.  16   of  the  Act. 

.There  are  well-known  relations  such  as 
those  of  guardian  and  ward,  father  and  son, 
patient  and  medical  adviser,  solicitor  and 
client,  trustee  and  cestui  que  trust  and  the 
like,  which  plainly  fall  within  cl.  1  of  S.  16 
of  the  Act.  Wl'ere  no  such  specific  relations 
exist  and  the  parties  are  at  arm's  length, 
undue  influence  must  be  proved  by  tvideuoe; 
and  iii  such  cases,  the  nature  of  the  benefit, 
or  the  ago,  capacity,  or  health,  of  the  party 
on  v/hom  the  undue  influence  is  alleged  to 
have  be-ju  exerted  are  of  great  importance.  In 
short,  t.b'"  test  is  confidence  reposed  by  one 
party    and    betrayed  by     the     other,    which 
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means  there  must  be  an  element  of  fraud  ot 
coercion,  under  cither  of  which  the  acts  con- 
stituting undue  influence  must  range  them- 
selves. 

The  term  "unfair  advantage"  in  that 
clause  means  an  advantage  obtained  by  Mn- 
righteous   means. 

A  promise  to  pay  a  time-barred]  debt  is 
valid  and  so  is  a  promise  to  pay  such  a 
debt  with   interest. 

A  Court  of  Equity  will  not  set  aside  a 
contract  merely  because  it  flows  from  moral, 
not  legal,  obligations,  unless  it  is  proved  that 
the  defendant  was  forced,  tricked  or  misled 
into  it  by  the  plaintiff  by  means  of  fraud, 
using  that  word  not  merely  in  the  restricted 
sense  of  actual  deceit  but  in  the  larger  sense 
of  an  uucousoieutious  use  of  power  arising 
out  of  certain  circumstances  aud  conditions 
and  showing  that  the  defendant  being  vic- 
timised by  the  plaintiff's  unfair  and  impro- 
per conduct  was  unable  to  understand  what 
he  was  about.  GANESH  NARAYAN  v. 
VISHNU  RAMCHANDBA.  fl  B.  L-  R.  1164  . 
=  32B  37.  "^  ^  a  no« 

44-     S-  16-— Pardanashin   lady.    Execution 

of  bond  by— Undue  influence— Consideration- 
Burden  of  proof— Issue.  Omission  to  frame- 
Irregularity. 

The  plaintiff  sued  the  defendant,  hig 
maternal  uncle's  daughter,  a  pardanashin 
lady,  residing  at  Delhi,  on  a  registered  bond 
for  Rs.  10,000,  executed  by  her.  The  defend- 
ant had  been  brought  up  at  the  house  of  the 
plaintiff  and  married  from  there.  The  bond 
was  registered  at  the  plaintiff's  house  at 
Hathras  in  the  absence  of  the  defendant's 
husband  and  recited  that  the  money  borrow- 
ed had  been  spent  in  constructing  a  house. 
The.  defeudtnt  admitted  execution  of  the 
bond  and  pleaded  that  the  bond  was  without 
consideration  and  fictitious  having  been  exe- 
cuted for  fear  of  her  husband  who  was  ad- 
dicted to  extravagance  and  waste  and  that 
some  money  had  been  advanced  by  the  plain- 
tiff to  her  in  lieu  of  which  a  garden  had 
been  sold  to  him.  The  plaintiff's  replication 
was  that  he  had  paid  cash  both  for  the  garden 
and  the  bond.  The  original  Court  dismissed 
the  suit  and  held  that  payment  of  considera- 
tion for  the  bond  was  not  proved.  On  appen.l, 
it  was  contended  that  the  execution  and 
registration  of  the  bond  having  been  admitted 
the  burden  ot  proving  want  of  consideration 
lay  on  the  defendant  and  that  the  original 
Court  should  have  framed  a  specific  issue  as 
to  the  passing  ot  consideration  for  the  sale 
of  the  garden. 

Held,  that  though  the  omis  of  proving 
want  of  free  consent  and  ot  consideration  for 
the  bond  lay  on  the  defendant  yet  under  the 
circumstances  of  the  particular  case  it  was 
shifted  on  the  plaintiff,  who  was  in  a  position 
to  completely  dominate  her  Will  and  she  was 
powerless  to  resist  him.  In  such  a  case 
strictest  proof  ot  good  faith  and  fair  dealing 
was  necessary  aud  the  plaintiff  had  failed  to 
adduce  it. 
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Held,  also,  that  tho  issue  as  to  the  pay- 
ment of  the  purchase-money  for  the  girden 
was  subsidiary  and  the  plaintiff  was  not  pre- 
iidiced  in  any  way  by  the  omission.  13  M.  I. 
A.,  573.  (P.  C),  12  D.  L.  R.,  304  (P.  C),  21  All, 
71  (P.  C),  referred  to.     HOTI  LAL  v.  Mus.sam- 

UAT  BAM  PIARI.  77  p.  R.  1903=9  p.  L- 
B.  1904 

45-  8.16. — TJrtdue  influence — Ijoan  to  dis- 
qualified 2'rojirietor — Compound  interest,  un- 
conscionable stipulation. 

A  disqualified  proprietor  under  the  provi- 
sions of  tlie  Oudh  Land  Revenue  Act,  through 
his  improvidence,  was  largely  indebted  and  in 
urgent  need  and  was  in  a  helpless  position  as 
his  estate  was  under  the  control  of  tho  Court 
of  Wards  and  it  appeared  that  his  lender  oi 
the  loan  in  question  was  aware  of  this.  His 
allowance  from  the  Court  of  Wards  was  not 
sufficient  to  pay  the  compound  interest  stipu 
lated  for. 

Held,  that  there  was.  no  fraud  in  the 
matter  and  no  pressure  was  put  upon  tho 
borrower,  but  tho  position  of  the  parties  was 
such  that  the  lender  was  "in  a  position  to 
dominate  tho  will "  of  the  borrower  within 
the  meaning  of  S.  16  of  the  Act ;  and  it  having 
been  concurrently  found  by  the  lower  Courts 
that  the  stipulation  to  pay  compound  inter- 
est at  tho  rate  of  18  per  cent,  per  annum  was 
in  the  circumstances  unconscionable,  the 
Judicial  Committee  agreeing  with  them  held 
that  the  lender  used  his  position  to  demand 
more  onerous  terms  than  were  reasonable. 

Held,  further,  that  tho  Subordinate  Judge 
was  wrong  in  deciding  the  case  in  accord- 
ance with  what  ho  supposed  to  be  the  English 
equitable  doctrine.  He  ought  to  have  consi- 
dered only  the  terms  of  S.  16  of  the  Indian 
Contract  Act. 

Apart  from  the  recent  statute,  an  Eng- 
lish CJonrt  of  Equity  could  not  give  relief 
from  a  transaction  or  contract  merely  on  the 
ground  that  it  was  a  hard  bargain,  except 
perhaps  where  the  extortion  is  so  great  as  to 
be  of  Itself  evidence  of  fraud.  11  M.  I.  A. 
4ti>i  and  9  I.  A.  lH-i  referred  to.  DHANIPAL 
DAS  V.  RAJA  MANESIIAR  BAKHSH  SINGH. 

4  C  L  J.  lip.  C)  IML  T  205-3  A  L. 
J.  495=8  B.  La.  491-10  C  W  11849  = 
16  M-  L.  J.  292  =  9  0  C.  188  IP.  C  ). 

46  — S.  16-    Vneoiiscloiiable  bargain. 

When  a  person  aged  3S  years,  the  sou  of  a 
wealthy  father,  but  of  profligate  habits  and 
greatly  in  need  of  money,  bis  father  having  re- 
fused to  supply  hin'i,  executed  a  bond  to  secure 
a  sum  of  Rs.  500  with  interest,  which  amount- 
ed to  Rs.  37-8-0  per  centuni  ixir  annum 
v,rith  six  monthly  rests.  The  bond  also  stipu- 
lated that  the  borrower  could  not  repay  the 
money  within  three  yeai-s,  and  if  he  did  pay 
within  three  years,  he  should  be  obliged 
to  piy  three  year's  interest  at  the  i-ate 
mentioned.  Held  that  though  it  could  not 
be  said  that  tho  execution  of  this  bond  was 
procured  by  means  of  undue  iuHuence  or 
that  the  rate  of  interest  was  penal,  nevur- 
theleea  the   bargain   was  an  uucjascionable 


I 

one  against  which  the  Court  might  properly 
give  rohef.  Tho  High  Court  affirmed  tho 
decree  of  the  lower  appellate  Court  which 
gave  the  plaintid  the  princip.il  sum  with 
simple  inter&st  at  the  rate  of  21  per  centum 
per  annum.  9  A.  22S,  25  A.  284,  12  C.  215,  L. 
K.,  20  I.  A.  112.  L.  R.  10  I.A.  127  20  I.  ref 
to.— BALKISHAN     DAS    v.    MADAN    LAL, 

A  W  ti.  1907  p.  55=4  A  A  I-  J.  222  =  - 
29  A-  303. 

47-     S.    16,  19  A-     Undue    influence — Un 

canscionable  transaction. 

A  filed  a  suit  on  two  promissory  notes,  one 
carrying  interest  at  75  per  cent,  por  annum 
and  tho  otlier  at  60 p.  c.  per  annum.  It  ap- 
peared that  when  B  pissed  the  promissory 
notes  in  question,  A  was  ia  a  poiitiou  tu 
dominate  his   will. 

Held,  (1)  that  reading  S.  16  and  19  A.  to- 
gether, the  Court  had  the  power  to  interfere 
and  relieve  a  defendant  against  what  might 
appear  to  the  Court  unconscionable  transac- 
tions; (2)  that  A  should  under  the  circum- 
stances of  the  case  be  allowed  to  claim  lu- 
torest  at  24  p^T  cent,  p^r  annum.— PUM.\ 
DANGRA    v.      WILLtAlU      GILLESPIE.     9 

B,  L  R.  143  =  31  B  3*8. 

48.     S.  16  &  74.     Transfer  of  Properly  Act 

(li'of  I'iS'ij,  S.  ai,  as  <&  lOi—Morijage-decree^ 
Direction  cLi  to^  interest — G.  P.  C.  S.  HtXi  — Pen- 
alty,— Interest  at  incrcoised  rate  from  date  of 
bond  — From  date  of  default — Undue  influence  ~ 
Borrower  in  urgent  need — Mortgagee  retaining 
sums  out  of  the  consideration  money  as  commis 
sion. 

Urgent  need  of  money  of  the  borrower 
does  not,  of  itself,  place  the  lender  in  a 
position  to  exercise  undue  influence  on  the 
borrower  33  I  A  118  explained. 

Where,  out  of  the  consideration  money 
of  a  murtg.ige-bond,  the  mortgagor  agreed 
to  the  mortgagee's  retaining  certain  sums 
as  commission. 

Held,  that  the  mortgagor  could  not, 
years  after  the  execution  of  the  mortgage,  uo 
allowed  to  turn  round  and  say  that  he 
had   not  received   full   consid.TatioQ. 

When  a  stipulation  for  increased  interest 
is  retrospective,  t.  e.,  the  increased  interest 
runs  from  the  date  of  the  bond  and  not 
merely  from  the  date  of  default,  it  is  always 
to  be  considered  a  penalty,  because  an 
additional  money  payment  in  that  case  be- 
comes immediately  payable  by  the  mortgagor. 
S.  74  of  the  Contract  Act  does  not  pre- 
scribe that  increased  interest  running  from 
tlie  date  of  default  must  be  disallowed 
altogether,  if  Sound  to  be  a  penalty.  It 
directs  that  the  party  complaining  of  the 
breach  shall  receive  from  the  pirty,  .vlio 
has  bd-okeu  the  co.utract,  reasonable  com- 
pensation, nat  exceeding  the  amount  of  the 
penalty  stipulated  for. 

Compoui'd  interest  is  in  itself  perfectly 
legal,  but  comprmnd  interest  at  a  rate  ex- 
ceeding the  rate  of  interest  on  the  principal 
moneys,   being  iu..  excess  of   and   outside   the 
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ordinai-y   and   nsual     sMpuIation,    liiay   well 
fce    regarded  as   in    the   nature  ot   a   penalty. 

The  Judicial  ComiliHtec  did  not  intetrd 
to  lay  down  in  BnwKpyitur  Koer  v.  Stjed  Na- 
wcib  Mchdi  iiosscin  Khan  36  C.  39  that,  in 
maliiog  a  inorLgage  decree,  the  Court  should 
allow  interest  at  the  mortgSge  rate  up  to 
the  fJate  of  the  actual  realisatioli  of  the 
decretal  money. 

The  scheme  and  intention  of  the  Transfer 
el  Property  Act  shows  that  a  g^enera!  ac- 
count of  the  mortgagee's  does  shoUid  be  taken 
once  for  all,  and  the  aggregate  amoufit  stated 
in  the  tdtcree  for  principal,  iliterest  and 
coBts  duo  oh  a  fiied  day,  and  that,  after  the 
expiration  of  that  day,  if  the  property  should 
not  be  redeMQcd,  the  matter  should  pass  from 
the  domain  of  contract  to  that  of  jrdgmeut 
and  the  rig.hts  of  the  mortgagee  should  there- 
upon dependi  not  on  the  contents  of  his  bond, 
but   on    the    directions  in    the   decree. 

UeUtf  that  the  High  Court  was  right  in 
6llowijg  interest  at  the  Court  rate  from  the 
day  fixed  for  redemption,  28  I A  3.'>  F  :i-i  C  ^ 
766  21  >I  3G4  ref.  to.  RANI  SUNDEK  KOKR 
1..  Kil  SH.\M  KlUSHEN,  H  C-  "W  N-  2i9 
(P.  Ci  =  5  C- 1-.  J-  106  =  4  A-  L.  J  109  =  17 
M  L-  J  43-2  M  L-  T-  75  =  9  B  L-  E.  804 
=  84-  C150^ 

4S-  B.  16  Uiidiie  influence^enforcement 
c/  gifts  by  a  client  to  a  solicitor's  clerk. 

A  gift  by  It  client  to  a  solicitor's  cletk 
cannot  l.c  enforced  unless  it  is  proved^  that 
the  client  had  independent  advice.  HAB1= 
VAii  \B   CAS  V.  BHAI  JIVAJEE.  4-  B-  L-  R- 

469  =  26  B  689.        .  ^  ^  , 

50^  S-    IQ— ^  Undue  mfluene&-^PTessure  and 

coenloti 

As  coercion  is  defined  in  the  Con^ 
tract  Act  its  idea  is  clear,  but  pressure  is  not 
defined  and  the  iiidga  upon  suoh  plea  is 
invited  to  wander  and  knoWs  not  where.  It 
must  be  horny  in  mind  that  pressure  iuoludes 
coercion.  VLLLEY  MAHOMMED  u.  D.\T- 
TU    BHOl  25  B    19. 

61.  8.  IS— (-■'.  (3)— Undue  mflucnce-^Un- 
conscioncMe  transaction — Pro-note — s.  118  Act 
XX  VI  of  1S91  N.  I.  A  — 

A  sUod  B.  on  a  yro-Hote  for  Bs.  10,000. 
B.  plaided  that  he  was  a  minor  and  a  youth 
of  uissipated  habits  when  he  executed  the 
pi-om..ssory  note  and  that  he  received  only 
Hr.  25,- in" dash  and  a  pair  of  karas  worth 
11  i  150/-.     A  was  a  professional  money  lender. 

Held  that  under  s.  118  Negotiable  In- 
struiueuts  Acts  B.  had  to  prove  uou  payment 
of  oonsideration,  but  as  the  statement  of  A 
Bliowod  that  lis.  100,000  was  not  a  true  con- 
H  deration,  s.  IG  coutraat  Act  was  applicable, 
the  translation  not  being  in  the  uidiuary 
c  jurse  of  basiucs.s,  aud  A  being  a  profession- 
al money  lender  usurious  and  extortionate, 
aud  a  a  foohsb  yoaiig  man  of  reckless  dissi- 
pated and  extriiVagaUt  habits  was  domi- 
iiatud  by  A's  will  and  the  onus  lay  upou 
A  to  prove  that  the  consideration  was  piid. 
UAM     BAQHUBIB     v.    3\V.\B,  MIKZlA.    5 

o.  e.  807 
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62-    8'    1§— Undue   influence   ^^Hanl   and 
unconscionahie  bargain  — Contrilct  voidable — 

To  render  a  contract  voidable  on  the 
"-'round  of  undue  infiueuce  there  must  bo 
evidence  of  uuduo  iufluonciS  (ts  retjuifed-  l)y 
S.  16.  jA  bigh  rate  of  iflterest  which  would  in- 
duce a  Court  of  Equity  to  give  relief  Ekgaiint 
0  bargain  as  being  era  that  acctyunt  liard 
and  unconscionable  is  not  by  itself  suflVoi' 
em  evidence  of  undue  influence.-  Addi- 
tional circuuSstanoes  must  be  proved  and 
they  should  bo  considered  in  the  light  of 
jrstice  aud  equity.  Whore  the  parties  are 
not  on  equal  footing,  when  it  appears  that 
tbe  borrower  was  not  sware  of  the  rra,!  na- 
ture of  the  bargain  so  that  he  put  his  sigua- 
tuSe  to  a  docuuaent  which  iu  fact  imputed 
terms  very  different  from  those  appjaring 
ou  the  face  of  it  where  the  actual  ?H.te  of  in- 
terest is  many  times  higher  than  what  ap- 
pears on  the  dooament,  where  tbe  borirt>wer 
when  pressed  for  payment  Jor  what  appears 
due  on  such  document  has  to  renew  on  still 
more  eiorbitant  terms — all  these  additional 
SircunlstanGes  are  suffioieat  to  inalco  oat  a 
prima  facie  case  of  undue  influence  so  as 
to  throw  the  onus  on  the  Under  to  disprove 
it— CHALlSING  JIOOLCHAXD  v.  LIEUT. 
K.    H.   WHITCHURCK.     9  B-  I*-  E.-  1296- 

83.  S.  16 — UilcunseioiiuMit  aovcnant  for 
pfe-c'mptioti  for  a  fixed  su7ii  irre.-pceti^c  of 
market  price— Mortgage  suit  fur  red:inpnon. 
This  was  a  suit  for  redemption  of  a 
mortgage  executed  in  1S72  filed  iu  1897.  i'iio 
Etortgagors  bad  agreed  by  one  of  the  terms 
iu  the  mortgage-deed  to  assign  tlic  laud 
mortgaged  to  the  mortgagee  for  a  price  fixed 
tberem,  if  they  over  wished  to  aasign  the 
land  The  mortgagors  sold  their  interest  to 
a  third  party  in  1873,  The  plaintiS  was 
representative  iu  interest  of  the  vendee.  The 
mortgagee  contended  that  the  suit  for  re- 
demption Was  barred  by  the  coVcnsnt  for 
pre-emption  con;aiued  iu  the  mortgagenleed. 
Hdd,  over-ruhng  the  Goutentiou,  that  the 
BUit  was  not  Irarred/ 

Per  Shepherd  /.— Undet  the  covenant  the 
defendant  had  no  iuterest  in  the  property, 
for  a  contract  of  sale  creates  no  intere^t  in 
the  property  to  which  it  relates.  His  right 
conld  be  no  other  than  a  right  to  spccinc 
performance  under  Section  37  of  the  Specific 
Relief  Act.  The  plaintiS  was  not  a  transferee 
who  took  with  notice  of  the  contract  sought 
to  be  enforced.  Assuming  that  there  was 
notice  o(  the  contract  and  that  it  was  other- 
wise a  valid  contract,  the  defendant  could 
not  set  up  the  defence  urged  by  him,  as  no 
suit  could  now  be  brought  to  enforce  the  right 
of  pre-emption. 

Per  liashtiam  Aiyangar,  J.— A  mortgagee 
ntav  stipulate'for  the  collateral  advantage  of 
a  ri'iht  of  pre-emption  in  eousideratiou  of.  his 
advSnciug  tbe  mortgage  Inan,  if  such  advan- 
t-i»e  does  not  directly  or  indirectly  •  clog  the 
e.iuity  of  redemption,'  The  principle  under- 
lying this  rule  is  that  tbe  option  of  sale  is 
atill°loft  with  the  mortgagor,  and  he  may 
redeem  or  sell  as  ho  likos  ;  the  only  acipulatiou 
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boiug  tliat,  in  the  event  of  his  choosing  to  sell, 
ho  shall  give  the  uioitgageo  the  refusal. 

Uu  the  ground  that  the  right  of  redemption 
was  suhsisfciiig  and  had  not  boon  extinguished 
ot  the  date  of  the  suit,  and  also  on  thegiound 
that  the  dofendivnt  had  failed  to  show  that 
he  WM  either  at  tlio  date  of  the  suit,  or  was 
now,  ill  a  po!-;itiou  to  euforee  his  right  of  pre- 
•uiiition,  tire  jjlaintiff  was  entitled  to  the 
deiroo  for  redemption  claimed  by  bim.  BA- 
MASWAMI    I'AXrAR  V.  CHINNAN  ASABI. 

M-  L  J.,  19ai,  P-  132. 

54-  B-  16. —  UiiGunicionable  bargain  or  not — 
Interest — Co>nvoiind  interest — Vncmiscionable 
bargain — Unfair  dealing — Delay  in  sitit — Ur- 
gout  neocs.si''(/--Pardaiia8hii>    lady. 

A  bargain  as  to  compound  interest  in  a 
mortgage  bond,  which  is  not  itself  open  to 
objection  as  hard  and  unconscionable,  cannot 
be  hold  to  have  assumed  that  character  by 
re.iisou  of  the  delay  on  the  part  of  the  creditor 
in  suing  on.  the  bond,  Madho  Singli,  v.  KaalU 
Ram,  (I.  L.  R.  'J  All  228),  dissented  from. 
When  the  interest  charged  in  a  mortgage 
bond  is  very  high  and  the  debtor  is  full  of 
capacity,  the  general  rule  is  that  the  Court 
will  not  grant  relief  without  proof  of  unfair 
dealing  or  undue  pressure  or  influence  on 
the  part  of  the  creditor,  or  that  the  creditor 
ha-i  taken  unfair  advantage  of  the  debtor's 
weakness  and  necessities,  or  that  the  debtor 
has  been  over-reached,  tricked  or  deceived, 
or  that  he  was  ignorant  of  the  unfair  nature 
of  the  tran.«olion.  The  case  of  a  female 
dobt.jL-  in  fiduciary  relation  to  the  creditor 
and  of  au  expectant  hoir  are  exceptions  to 
the  general  rule.  Zcbomiinsa  v.  Brojendro 
Coomar  Roy  Chowdhry,  (21  W.  B.  252);  Mac- 
kintosh V.  Wingrooe,  (1.  L.  R.  4  Cal.  137) ; 
Marjniram  Manuari  v.  Eajpati  Kocri,  (I.  L. 
B.  20  Cal.  3G6);  3urya  Narain  Singh  v. 
Jogendra  Narain  Roi/  Chowdhrij,  (I.  L.  B.  20 
Cal.  800)  follo\^ed.  'Siidisht  I,al  v.  Sheobar- 
at  Koer  (I  L.  R.  7  Cal.  215;  L.  B.  8  I  A.  39); 
Nintarini  Darsi  v.  Nindo  Lall  Bose  (I.  L.  R. 
20  Cal.  8>J1);  Kkas  Mahal  v.  The  Adminis- 
trator-General of  Bengal,  (5  C  W.  N.  505); 
Kamini  Sundari  Chawdli,rani  v.  Kali  Pro- 
sunno  Ohose  (I.  L.  R.  12  Cal.  225;  L.  R.  12 
1.  A.  ai5),  and  Beynun  v  Cook,  (L.  B.  10  Ch. 
889)  distinguished.  The  mLTc  fact  that  the 
debtor  was  in  urgent  need  of  money  is  not 
Bufficieut  in  itself  to  raise  the  presumption 
that  the  creditor  took  unfair  advantage  of 
his  ntoessity.— UMESH  CHANDRA  KHAS- 
NAVIS  L-.  GOIiAP    LAL    MUSTAPI,  J.  L- R., 

81  C.  28S. 

65-  S-  \G-^Unconscionable  agreement — In- 
terest.    Eicorbitant    rate  of. 

The  bond  in  suit  stipulated  payment  of 
compound  interest  at  Rs.  2  pjr  cent,  per 
mensem  with  monthly  rests.  It  appeared  that 
the  osecutant  of  the  bond  was,  at  the  time 
the  bond  was  executed,  a  youth  of  about 
eighteen  years  of  age  and  also  a  spendthrift 
and   a   drunkard. 

Held,  that  the  bond  itself  bore  Upon  its 
face   the   impress   of  uuoousciouable   dealing, 


the  rate  of  interest  chir^eable  being  so  e*' 
lorbitant — 10  Ch.  App.,  391;  12  Cal.,  iP.^i:  9 
'AIL,  pp.  74  and  i-iW,  referred  to.  KIRP.\ 
iR\?.l    V.    SAinUD-DIN     AHMAU    KHaN, 

lA-   W    N    1903.  P.  44. 

I  56  9. 16 -U'loo'isoiouablo  bargain  ojipc^ed 
;to  public  puhev — (iarabhng  in  litigalvoo.  See 
^Champerty,    DEBI     DIAL   SAHU    u.    BHAN 

lP.\BrAB.  8.  C.  W-  N.  403 =3i.  C-  433- 
P.  C 

67-  S.  16  &  n.—Frazid.  Plea  of-Estoppel 
Voidable   contract — Undue    influence. 

Fraud  does  not  make  a  transaction  void 
but  only  voidable  at  the  instance  of  the  per- 
son   deiraudfcd. 

A  defendant  is  entitled  to  resist  a,  claim 
made  against  him  by  pleading  fraud  and  he 
is  entitled  to  urge  that  plea,  though  he  may 
not  have  hirasuif  brought  a  suit  to  set  aside 
the  tran.'taotion,  and  is  not  under  certain 
circumstances  precluded  from  urging  that 
plea    bv    the   lapio   of   time. 

Where  a  person  is  in  a  position  to  domi- 
nate, then  the  contract  is  to  be  regarded  as 
induced  bv  endue  influence  BANCrNATH 
SAKHAR.UI    i-.dOVlND   KABSINV.     6- B- 

I-  R.  592  =  21  B.  639. 
68.    S.  16,  19  (a)  and  23 —l^attji cation 

of  contract  caused  by  undue  influence— dis- 
qualified piopTictor— borrowing  tnoney  without 
sanction  of   Court    of  Wardf, 

D,  a  big  talukdar,  was  declared  a  disquali- 
fied proprietor  and  his  properpty  was  taken 
charge  of  by  the  Court  of  Wards.  While 
thus  inchargc  of  the  Court  D.  borrowed  Ba. 
i  500  from  P.  and  executed  a  bond  for  the 
same  agreeing  to  pay  within  two  years  the 
money  with  interest  24/-  per  cent  a  year. 
Interest  was  to  boar  compound  interest  if 
not  paid  up  every  six  mouth.  Interest  was 
to  be  paid  out  of  his  monthly  allowance  of 
Bs  1260/-  Three  years  after,  D  execut^'d  an- 
other bond  for  Bs  lOOOU/-  consisting  of  the 
principal  and  interest  and  compound  inter- 
est of  the  previous  bond  and  Rs.  1250/- 
taken  iu  cash.  luter-est  was  fixed  at  Bs  18 
per  cent  per  year,  and  the  time  of  payment 
was  V  years.  Six  years  after  the  executioa 
of  this  bond  D'b  property  was  released  by 
Court  of  Wards.  Nothing  being  paid,  P. 
brought  a  suit  for  Rs  42,000/-  on  this  bond. 
B.  contended  the  ti-ansaction  was  forbidden 
by  Oudh  Land  Revenue  Act  XVII  of  1876, 
S.  173  and  174  relating  to  disqualified  pro- 
prietors and  the  Cv  urt  of  Wards,  or  waa 
against  public  pohcy  and  void  under  S.  23, 
Contract  Act, 

Held  that  the  bonds  were  not  forbidden 
by  the  Land  Revenue  Act.  The  bonds  be- 
ing legal  and  not  infringing  any  established 
principle  of  law,  were  not  oppos-ed  to  pub- 
lic policy.  The  traDsa.jtions  weie  not  there- 
fore  void   under   S.    23   ConU-nct   Act. 

Held  that  an  Act  mu  t  b^-  c  n^tiued  ac- 
cording to  the  intention  oi  t!.e  i  er  oi  s  who 
passed  it  and  such  intention  must  be  gathered 
from    what   they   have  said   iu    the   Act.     As 
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to   the    couteutiou     that  the   bond  sued  on 
amsunted   to   au   uncouscionable    bargain. 

Hekl  that,  uudoc  the  civcumsfcaucoa  of 
the  case  it  was  clear  that  D's  coiisont  was 
caused  by  undue  influence  under  S.  16  Con- 
tract Act  and  the  contract  was  voidable  at 
the   option    of    D. 

Held  also  that  ratification  of  a  contract 
caused  by  undue  influence  must  be  proved 
by   the   clearest   evidence. 

Held  further,  that  D  had  received  beni- 
fit  under  the  transaction  and  under  S.  19. 
(a)  Contract  Act  a  transaction  could  be  set 
aside  upon  terms.  MUNEriHUB  BAKSH 
SINGH  V.    AUSERILAL.     5.  0-   C-  256. 

59  S-  16 — Dif^ixnalified  proi>rietor,  coinpe- 
tencij-Oudh  Land  Ucvenue  Act  of  1676,  s.s. 
173  and  174 — Undue  influence — Unconscionable 
bargain— Fraud— Dclaii  in  suit  upon  a  valid 
contract  no  ground  for  impeacliimj  its  validity 
— Onus  of  influence. 

A  sued  B'for  the  recovery  of  Bs.  32,  837, 
principal  and  interest  due  on  a  registered 
bond  executed  by  B  on  the  27th  January, 
18'J6,  at  which  time  he  was  disqualified  from 
the  man.agement  of  his  estate  under  S.  162, 
cl.  (g)  of  the  Oudh  Land  Bovenue  Act  of 
1870,  in  favour  of  A  for  Rs.  9,950.  The  bond 
was  payable  in  two  years  at  Bs.  1-8-0  per 
cent.,  per  mensem  interest,  in  default,  com- 
pound interest  at  the  same  rate  was  charge- 
able with  yearly  rests  till  the  date  of  pay- 
ment. B  pleaded  that  he  was  not  bound  by 
the  deed  as  its  execution  had  been  procur- 
ed by  the  exorcise  of  undue  influence  and 
that  it  was  an  unconscionable  transaction. 
In  appeal,  it  was  further  contended  by  B 
that  the  contract  was  invalid  as,  at  the  time 
of  entering  into  it,  he  was  a  disqualified  pro- 
prietor. 

Held  that  there  was  no  provision,  in  the 
Oudh  Land  Revenue  Act  of  1876,  which 
prevented  B  from  entering  into  the  contract 
suit  5  0.    C.    255    followed. 

Held,  further,  thi,t  the  fact  that  B  was 
disqualified  from  managing  his  estate  was 
not  in  itself  sufficient  to  bring  B  within  the 
category  of  those  classes  of  persons  whoses  up- 
posed  weakness  of  intellect  or  imp.Lirod  capa- 
city for  contractual  purposes  prima /ncte  sug- 
gest the  inference  that  they  have  beeu  impos- 
ed upon,  so  that  a  Court  of  Equity  presumes 
that  when  they  have  made  a  very  hard  bar- 
gain, to  put  it  at  the  lowest,  they  have 
been  overreached  and  consequently  places 
tliat  onu-i  probandi  that  the  bargain  was  fair 
on   the  other   party. 

It  is  incumbent  on  a  party,  be  he  plain- 
tiff or  defendant,  who  seeks  to  set  aside  a  con- 
tract on  the  grjund  of  uuduo  influence  or 
fraud,  to  give  in  his  pleadings  full  p.irticulars 
of  the  circumstances  on  which  he  relies  as 
the  basis  of  his  plea.  It  is  not  enough  to 
boldly  assert  that  fraud  vitiated  the  tran- 
saction. 

On  the  evidence,  the  Court  held  that 
the  contract  was  not  induced  by  undue  in- 
fluence such  as  is  contemplated  by  S.  16  of 
the  Contract  Act,  and  was  not  unconscionable. 


Sup:  Govt,  acts  (IX  cf  1872)    (Co7itd), 

If  a  contract  at  its  inception  and  com- 
jjletion  cannot  be  impeached  as  unfair  in  a 
Court  of  Equity,  a  Court  cannot  impeach 
it  subsequently  lieoauso  merely  owiug  to  delay, 
wilful  or  otiierwise,  in  instituting  the  suit 
to  recover  ujjon  it,  a  small  pecuniary  liabi- 
lity has  grosvu  into  a  big  one,  RAJA  MUN- 
E.SHAB    BAKSH    SIHGH;^;.    SHADI   LAL. 

8  0  C  210 

60  S-  IG— Interest — Unconscionable  bar- 
gain— Bond — Compound   interest. 

One  Sami-ud-din  Ahmad  Khan,  on  the 
lOih  of  November,  18J2,  borrowed  from 
Kripa  Kara  and  Ghasi  Bam  Rs.  900,  for 
which  he  gave  a  bond  beariug  compound  in- 
terest at  Bs.  2  par  cent,  per  mensem,  with 
monthly  rests,  and  mortgaging  a  10-biswa 
share  in  a  village  and  half  pakka  house  in 
Moradabad.  The  obligor  wa.s,  at  the  time  o£ 
the  execution  of  this  bond,  a  young  man  of 
18  years  of  age,  a  spendthrift  and  a  drun- 
kard. On  the  13th  of  June,  1900,  the  mort- 
gagees sued  on  the  bond  to  recover  Bs.  5, 
3S0-9-0  from  the  surplus  proceeds  of  the  sale 
of  the  mortgaged  share  which  had  taken 
place  in  execution  of  a  decree  on  a  prior 
mortgage.  The  Court  of  first  instance  gavo 
the  plaintiff  a  decree  but  allowed  only  sim- 
ple interest  a>t  the  r.ate  stipulated  for  in  the 
bond.  On  appeal,  the  High  Court  sustained 
the  lower  Court's  order  as  to  the  interest, 
holding  that  the  bargain  was  au  uncon- 
scionable bargain,  against  which  that  Oourt 
had  properly  relieved  the  defendant  mort- 
gagor. Bei/non  v.  Cook  (10  Ch.  App.  391) ; 
Kainini  Sundari  Ghaodhrani  v.  Kali  Prosun- 
no  Ghose,  I.  L.  B  ,  12  Gal.  225);  Lali  v.  Rain 
Prasad  (I.  L.  B.,  9  All.  74)  and  i\[adho  Sing 
V.  Kali  R'lm  (I.  L.  B.,  9  AU.  22o),  referred  to. 
— KBIPA  BAM  0.    SAMI-UD-DIN    AH.UVD 

KHAN.    J.  L  R-,  25  A-  284- 

60  (a)  S.  16 — indue  influence — mortgage 
crrcuted  whde  under  arrest  in  cvecuiion  of 
decree 

B.  executed  a  mortgage  deed,  the  con.si- 
deration  for  which  was  a  previous  money 
dc  -'rou,  it  was  found  that  B.  was  arrested  and 
kept  in  custody  and  was  leleised  on  or  j  ut  be- 
fore executing  the  deed,  held,  llial  the  deed  was 
not  void  on  the  ground  of  undue  influence, 
merely  because  the  deed  was  executed,  while 
the  defendant  was  under  arrest  in  execution 
of  the  previous  money  decree  (i  A  ud:!  Dis) 
MUL  CHAND  o  IMAM  BAKHSH,     51  p.  R. 

1908 

61-  S   17— ■y"'  ■^■- 1'^  '<'  t'—-l-  ^-  (139  No.  37 

62-  S-  19— •'5''^'^  S.ii,  i'.',i:-i,(i-i—30.C.  o3» 

No.  •«  .Supra. 

63-  S-  19  ■■>■•■'■  ■■''•  '*'■— ^-  0.  C.  2.j6—  No.  S3 
Svjira. 

64-  S  19— -Sic  ■">'■  I'i.  iy—3l.  Ti.  Sin  No.  J,7 
Sup  I  a. 

65-  S-  19— ""<'  '>■'■  Frocinda'.  Small  Cause 
Courts  Ad  (/.V  oflsa?),  Sihedale  II,  Articl<  Ij— 
Suit  for  dama.je.^  after  acoiduiy  .sale  of  j.  ropcrly 
on  the  ground   if  fraud — Jurisdic'ion. 

The  plnintirl  sued  the  defendant,  a  hoise 
dealer,   in  the  Small  Cause   Court  for   refund 
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of  the  price  of  a  marc  sold  by  the  latter  to 
the  plaintiff,  on  the  allegaliou  that  the  mare 
had  a  cracked  hoof  and  the  dafeudant  had 
filled  up  the  crack  with  some  substance  to 
defy  detection.  The  Court  found  that  the 
defendant  was  guilty  of  active  fraud  wliich 
none  but  an  expert  was  capable  of  detecting 
and  decreed  the  claim.  On  revision  it  was 
contended  that  the  Small  Cause  Court  had 
no  jurisdiction  to  try  the  suit  as  it  was  one 
for  rescission  of  contract  and  was  excluded 
from  the  jurisdiction  of  the  Small  Cause 
Court  by  article  15  of  the  second  schedule  of 
the  Limitation  Act. 

Held,  rejecting  the  application  for  revi- 
sion, that  the  contention  was  not  valid,  the 
suit  was  not  for  rescission  of  the  contract 
but  for  damages  after  avoiding  the  sale  on 
the  ground  of  fraud.  ABDULLA  KHAN  u. 
GIBDHARl  LAL.— 49.  p.  R.  1904. 

66  S-  20-J^^i^<^^^ — ContrcLct-l'roposal  with 
unqualified  assent — Mistake  in  expression — 
Common  mistake — Unilateral  mistake-Contract- 
ing party  not  able  to  read — Contract  differing 
from  that  jurtoided    to  be    read. 

It  is  of  the  essence  of  a  contract  that 
there  should  be  (expressly  or  by  implication) 
a  proposal  to  which  an  unqualified  assent 
has  been  given;  without  such  assent  there 
is  no  contract,  the  minds  of  the  contract- 
ing parties  are  not  at  one.  Mistake  in  ex- 
pression may  bo  either  common  or  unila- 
teral. Mistake  in  expression  implies  that 
the  minds  of  the  parties  are  not  at  one  on 
that  which  is  oxpres-sed;  but  it  does  not 
follow  that  in  every  case,  where  there  in 
fact  has  been  such  mistake,  there  is  no 
contract.  Practical  convenience  dictates  that 
niou  should  be  held  to  the  external  expres- 
sion of  their  intentions,  unless  this  be  out- 
weighed by  other  considerations;  and  to  this 
legal  effect  is  given  by  the  law  of  evidence, 
which  permits  oral  proof  at  variance  with 
documents  only  iu  certain  cases;  in  the  rest, 
the  proof,  if  it  bo  of  mistake,  is  not  received, 
so  that  the  mistake  does  not  come  to  light, 
and  iu  a  Court  of  law  does  not  exist.  The 
Court,  administering  equitable  principles, 
permits  mistake  to  be  proved  when  it  is 
common;  that  is,  where  f.he  expression  of 
the  contract  iscoutniry  to  the  concurrent 
intention  of  all  the  parties.  If  such  mistake 
be  established,  then  Uie  Court  can  give  the 
relief  of  reci,ification  but  what  is  rectified 
is  not  the  agreement,  but  the  mistaken  ex- 
pression of  it.  The  general  rule  is  that  the 
intention  of  contracung  parties  is  to  bo  ga- 
thered from  the  words  they  have  used. 
Where  the  mistake  is  unilateral,  it  does  not 
ordinarily  affect  the  rights  which  are  the 
legitinnte  cousequeuce  of  the  words,  though 
it  may  affect  the  remedy  that  will  be  award- 
ed against  the  party  in  error.  Sut  niistako 
known  at  the  time  to  the  other  l)arty  may 
be  proved  and  performance  iu  accordance 
Witli  the  terms  of  the  error  will  not  bo 
compelled.  A  mistake  even  not  known  has 
legal  consequences,  provided  there  can  bo 
restoration   of   all  parties  concerned  to  their 


Sup:  Govt,  acts  (I.X  of  1872)    {Conld). 

original  position.  Where  a  contracting  party, 
who  cannot  read,  has  a  written  contract 
falsely  road  over  to  him  and  the  contract 
written  diflers  from  that  pretended  to  be 
read,  the  signature  on  the  document  is  of 
no  force  because  be  never  intended  to  sign 
and  therefore  in  contemphition  of  law  did 
not  sign  the  document  on  whicli  the  sig- 
nature is.  If  a  person  executes  a  document 
knowing  its  contents  but  misappreciatos  its 
legal  effect,  he  cannot  deny  its  execution. 
-D.AGDU    V.    BHANA,    L  L.  R.,  28  B- 420; 

6  B  L   R  126 

67  S.  20,  22—Lrllcrs  Patent,  Clause  12- 
Contracl — Sale  uf  land  situated  outside  Ori- 
ginal jurisdiction  of  Higli  Court— Mistake, 
common  or  unilateral — Hectification  of  Con- 
tract— Fraud — Misrepresentation — Specific  Re- 
lief Act  (I  of  1877),  Section  12— Specific  per- 
formance— Decree  in  personam. 

The  plaintiff,  a  Bombay  merchant, 
brought  a  suit  on  the  Original  Side  of  the 
High  Court  against  the  defendant  who  re- 
sided and  carried  on  business  in  Bombay  to 
get  specific  performance  of  an  agreement  to 
11  land  situated  outside  the  Original  juris- 
diction of  the  High  Court,  and  prayed  "that 
the  defendant  may  be  ordered  specifically  to 
perform  the  said  agreement,  and  upon  his 
making  out  a  marketable  title  to  the  said 
land  to  execute  a  conveyance  thereof  in  fa- 
vour of  the  plaintiff."  The  defendant  pleaded 
that  at  the  tiine  of  agreement  the  iJlaintiS 
had  acted  fraudulently  and  raisreproscntcd 
the  real  facts;  that  the  agroemeuL  contain- 
ed a  common  mistake  of  the  parties  and 
should  be  rectified  so  as  to  convey  the  real 
understanding  ;  oi  j  'otion  was  also  taken  on 
the  score  of  jurisdiction,  and  it  was  alleged 
that  the  agreement  was  signed  outside  of 
Bambay. 

Hi'/d,  that  without  regard  to  the  ulti- 
mate end  or  purpose  of  the  suit,  it  was  immo- 
d'ately  a  suit  to  enforce  the  specific  perfor- 
imancQ  of  a  contract  and  fell  under  section  12 
of  the  Specific  Relief  Act,  and  as  such  was 
within  the  jurisdiction  of  the  High  Court. 
The  High  courts  in  India  have  all  the  po- 
wers of  a  Court  of  Equity  in  England  for 
enforcing    their  decree  in  personam. 

In  order  to  obtain  rectification  of  a 
contract  on  the  ground  of  mistake  there 
must  bo  a  mistake  common  to  both  parties, 
and  the  evidence  of  it  must  be  strongest 
possible.  If  the  mistake  is  unilateral,  toere 
must  bo  fraud  or  misrepresentation  amount- 
ing to    fraud. 

Where  two  adult  meu  have  contracted 
at  arm's  length  and  with  their  eyes  open, 
it  is  eminently  desirable  on  principle  that 
they  bo  held  to  the  terms  of  their  bargain, 
and  this  principle  must  be  not  less  jealously 
guarded    in  India  than  in    England. 

The  Courts  are  1  reluctant  to  refuse  speci- 
fic performance  on  the  ground  of  mistake 
unless  the  defendant  prove  something  fur- 
ther. What  this  further  evidence  should 
amount  to,  has  been  thus  expressed  "  that  a 
hardship  amounting  to  justice  would  bo  iu- 
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flioted  up")u  tbe  defon.lant  by  holding  him  to 
his  bargain.  H-JNSri\J  XIOilAlijEK  v. 
RUNCHOttDAS  DHAllfiKY.  7  fi  L-  R-  319- 
68-  S.  20,  30  Si  65— Aduatice  ore  risk 
(yoijija  ■,)!,)  of  sk'p — Marina  Iiisurauce — Coii- 
tiact  by  10(11/  of  waijer. 

In  a.  dooumiut,  ditod  :ird  August  1890, 
signBd  by  defeadants  and  addressed  to  plain- 
tiff, it  was  recited  that  plaintiff  had  lent  a 
sum  of  raoney  to  defendants  on  tbe  risk  or 
security  ("  yogyam  ")  of  a  ship  belonging  to 
defendants  "  now  under  sail  to  the  Nieobara" 
from  Nogapatam  :  and  t)ie  defendants  stipu- 
lated that  "  as  soon  as  the  said  ship  starts  for 
and  jreachos  the  Nieobar  Isies  and  tlionoe  sets 
sail  and  goes  to  Rangoon,  Moulmein  and 
from  there  starts  again  and  reaches  Negapa- 
tani  ....  that  is,  as  soon  as  the  said 
chip  shall  come  hack  to  the  Negapatam 
harbour  again,  we  sliall  repay  to  you  on  the 
expiry  of  eight  months  from  'iSrd  Julv  1396  " 
the  sum  advanoed  with  interest.  TUe  ship 
iiad  left  Nogaptam  on  23rd  July  1896  aud 
was  lost  at  sea  three  days  later.  Plaintiff 
BUed  defendants  for  the  sum  adfaueed,  oa  the 
ground,  among  others, that  as  the  vessel  had 
been  lost  before  the  date  of  agreement,  tbe 
latter  was  void,  aud  the  defendants  were 
ijable  to  refund  the  amount  advanced. 

iif'M,  that  he  was  not  entitled  to  recover. 
■The  risk  which  formed  tbe  basis  of  the  agree- 
ment, according  to  its  true  construction, 
commenced  from  '23rd  July  1896,  as  set  out  in 
ibe  djcumjut,  because  it  was  on  that  day 
that  the  vessel  sailed  from  port  and  com- 
menced to  incur  the  perils  of  the  deep.  The 
agreement  was  conseciuontly  not  void  under 
S.  20  of  the  Contract  .\ct,  nor  were  the  de- 
ieudants  bound,  under  S.  G5  of  that  Act,  to 
restore  to  plaintiff  the  sum  they  had  received 
.under  its  terms.  Such  an  agreement  could 
pot  he  held  to  be  in  any  sense  a  policy  of 
jaaarine  insurance. 

Per  Davies  J. — The  suit  should  he  dis- 
missed under  S.  30  of  the  Contract  Act,  on 
the  further  ground  that  the  agreement  was 
one  by  way  of  wager.  VAIPAKANDU  MA- 
BAKAYAE  V.  ANNAMALAI  CHBTTI,  J.  L- 
R-  25  M-  56J- 

68-  S-  20'  65- — Unregistered  sale  deed^ 
evidentiary  admission  and  admissions  by  the 
pleadings — Transfer  of  Property  Act,  S,  55  (3) 
— Caveat  emptor — Uesloration  of  purchase 
money  on  sale  beijig  void. 

There  is  a  distinction  between  evidentiai'y 
admissions  and  admissions  by  the  pleadings. 
S.,»53  governs  admissions  by  tbe  pleadings. 
Although  a  sale  deed  is  adraissaWe  in  evidence 
as  being  unregistered,  an  admission  by  tbe 
defendant,  in  bis  preliminary  exainination  of 
an  agreement  alleged  in  the  plaint,  to  the 
effect  that  he  would  make  good  any  loss  tbe 
plaintiff  might  incur  in  respect  of  the  pro- 
perty»sold,  is  not  excluded  by  S.  91,  Evidence 
Act,  and  renders  proof  of  the  agreement  un- 
necessary. 

A  sued  to  recover  a  certain  sum,  alleging 
that  ho  bought  for  that  sum  a  piece  of  land 
aa  a  house  site  from  B  aud  C,  they  agreeing  to 
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make  good  any  loss  he  might  incur  in 
respect  of  the  transaction,  and  that  the 
Collector  thereafter  declared  the  lind  to  be 
state  property  and  refused  permission  to 
him  to  kuild  on  it.  Jleld  that,  in  the  face 
of  such  an  agreement,  the  rule  of  careat 
emptor  cannot  be  applied.  Apart  from  tUs 
agreement,  it  is  doubtful  wisethcr  the 
maxim  itself  is  current  in  India  and  retains 
validity  in  respect  of  the  vendor's  title.  More- 
over, the  principle  of  S.  5-5  (2)  of  the  Trans- 
fer of  Property  Act,  under  which  the  seller 
passes  a  covenant  for  title,  ought  to  be 
followed  as  a  matter  of  justice,  equity  and 
good  conscience,  although  the  Transfer  of 
Property  Act  itself  is  not  iu  force  in  Upper 
Burma.  Again,  both  the  parties  believed  »t 
the  time  of  the  sale  that  the  laud  was 
bobabalng  a,ndL  they  had  no  knowiedge  or  warn- 
ing that  it  would  be  subsequently  declared 
to  be  State.  This  is,  therefore,  such  a  mis- 
take as  is  referred  to  iu  S.  20  of  the  Contract 
Act,  and  S.  65  of  that  .\ct  requires  the  sellers 
to  restore  or  make  compensation  for  the  ad- 
vantage they  receive,  apart  from  any  agree- 
ment which  they  admitted  to  have  made. 
U.    B.    E.  (1897 -01),    II,    379,  F.     SADHU   u 

KiGtA  SI  aYl,-U-  B-  R  (1907).  E  1- 

70.  S.  20,  143  &  Hi— Administra- 
tion bond,  liabilltij  of  sure' i a — Miitnul  mistake 
— Indian  Stiecessioii  Act  (X  of  1^)05),  S-  3i^, 
256,  257,  262,  and  2G9. 

h.  made  false  representations  to  the  Court 
and  tliereby  obtained  an  order  granting  him 
Litters  of  .administration  to  th^i  estate  of  a 
deceased  person,  andinduced  two  uthorpersons 
to  stand  surety  for  him  by  sim'l'-r  misr  !p  e- 
senlations  and  showing  them  a  lOp-  of  :.i  e 
said  order,  whereupon  they,  in  ignorance  ot 
tbe  true  state  of  affairs,  executed  an  aduiiuis- 
tration-bond,  and  Letters  were  issued  in  his 
favour. 

Held  per  Maclean,  C.J.,  Mitba  and  Gkidt, 
J.J.  (Harington  and  Stephen,  J.|J.  Dissj— Tlitj 
ease  is  not  governed  by  S.  20  of  the  Indian 
Contract  Act,  which  says  that,  whore  both 
the  parties  to  an  agreement  are  under  a 
mistake  as  to  a  matter  of  fact  essential  to 
the  agreement,  the  agreement  i.s  void.  The 
fact  that-  A  was  not  entitled  to  the  Letters 
is  a  fact  net  essential  to  the  agreement 
between  tbe  Court  and  the  sureties.  The 
Court  simply  said  that  it  would  not  issue 
the  Letters  of  .Administration  unless  A  and 
the   sureties  gave  the  bond. 

Held  per  Habisoton  and  Stephen,  J.  J.^ 
A  mistake  as  to  the  authority  of  the  person 
guaranteed  is  a  mistake  on  a  m  '.tter  of  fact 
essential  to  the  agreement,  because  it  directly 
affects  tbe  risk  undertaken  by  tbo  sureties. 
They  guaranteed  the  due  perform.'.nce  of  the 
duties  of  an  administrator  by  a  person  au- 
thorised, for  that  purpose,  by  tlje  beneficia- 
ries and  not  by  a  person  not  so  authorised. 
They  do  not  undertake  the  heavier  risk  iu 
tbe  letter  case:  The  ease,  theveforCj  falls 
withia  the  scope  of  S.  20  oi  the  Contract 
Act.  17  W.  R.  (Eug.),  139  and  2  Q.B,  494,  E.tp, 
and  D,  A  contract  may  be  void  so   far  as  the 
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pviiicipal  ^oblor  is  conoerued  hut  the  surety 
ii  not  nocossarilv  disohargecl  (1757)  1  Bur.  37:i 
and  19  B.  697,  li.  Per  Geidt,  J.— The  mialakes 
which  invalidata  oouti-aots  of  guarautoo  aro 
spocified  in  Ss.  142  and  113  of  tho  Indian 
Cootract  Act.  A  niistake  induced  by  the 
prino'.pal  debtor  does  not  come  within  th.i 
Bocfioiis.  DliBK-N'miV  NATH  D'Jl'T  AXD 
lUNMCU  BElIAItl  BANliKJEE)  v.  THK 
AD'MINISTRATOa  GENERAL  OF  BEN- 
GAL, 30  L  J.  422  (S  B)-10  OWN 
673   =33  C  713 

71  S  20  -Allstakc  Not  prarcnhng  party 
f;,i;n  claiming  pro'cctioii  of  a  special  cove- 
nant.    17M.L.J.167;30M.1!S4, 

72  S-    21- — Bona  fide    mistake  of  law  .— 
Ilekl,    that  an   innocent  mistake  of   law 

comnion  to  all  the  p  irtie?  to  a  contract  could 
afford  no  ground  for  an  aotioo  for  rescission. 
17  r   2'Jl    dist.— SABIHAls   BlBl   v.  MADHO 

LAL.    1907  A   W  N  1907 ;  4  A  L  J-  475 

73  S-  21-  .ff"'<i'<  f/(iw  — Hi//,  conslriuiioii 
of—Iiitcnti<in  of  testator^Voidvhility  of  irstric- 
liuns  and  qualificiUions  imposed— Trnst — 
Riijht  of  suit— Limitation— Doubtful  right — 
Compromise. 

When  from  tho  terms  of  n  will  taken  as 
a  whole,  the  intention  of  the  testator  to  be- 
queath an  estate  of  inharitauce  is  manifest, 
the  mere  fact  of  some  of  the  restrictions  and 
qualifications  imposed  by  the  will  hnng  void 
does  not  altoct  th  ;  validity  of  the  estate  cou- 
vovod  by  it.  li  ii  Ki^hori  Dasi  v.  Debandra 
Nath  Sircar.  (L  L.  B.  1.5  Cal.  409;  L.  R.  15  I. 
A  37)  fja'it  Mohan  Singh  Roy  v.  Chukkan 
Lai  Iloj,  (I.  h.  R.  24  Cal.  834 ;  L.  R.  24  I.  A. 
70)  anil  llai  Bishcnchand  v.  A^maida  Koer, 
(I.  L.  R.  D  All.  560;  L.  B.  i  1  I.  K.  185)  follow- 
ed •  Shookmny  Chandra  Das  v.  Monoharri 
Dassi,  (I.  L.  R.  II  Cal.  684;  L.  B.  12  I.  A. 
103),  distinguished.  A  Hindu  governed  by 
the  Mitakshara  law  is  competent  to  maintain 
a  suit  for  partition  of  an  ancestral  property 
even  when  his  father  and  graudfathor  are  both 
alive,  if  they  allow  the  property  to  ba  wasted 
and  the  plaintiff's  interest  imperilled,  SnraJ 
BiinsiKoerw.  Sheo  Persad  Sitigh,  (I.  L.  B.  5  Cal. 
14'3-  L  R.  6  I.  A.  SS),  Jogid  Kishore  v.  Shib 
Sahai  il.  L.  B.  5  All.  430)  and  Subba  Ayiiar 
V.  Ganasa  Ayijar,  (I.  L.  R.  18  Mad.  179),  fol- 
lowed Apaji  Narhar  KtUkarni  v.  Ram  Chan- 
dra Ravji  Kulkarni,  (I.  L.  R.  16  Bom.  29) 
dissented  from.  When  a  deed  of  rolinquish- 
rnont  operating  to  extinguish  tho  pliintiS's 
right  to  a  property  is  not  void  ob  initio,  if 
it  is  not  sot  aside  by  a  suit  brought  within 
the  period  of  three  years  prescribed  by  law, 
tbfc  plaintifS's  right  to  the  property,  if  any, 
is  barred.  Raghubar  Dyal  Sahu  v.  Bhilcya 
Lai  Miaser,  (I.  L.  R.  12  Cal.  96),  and  M.dlMr- 
jun  V.  Narhari,  (I.  L.  R-  25  Bom.  337 ;  L.  R. 
27  I.  A.  216)  followed  ;  (I.  L.  R.  23  Cal.  460), 
distinguished.  The  compi-  -aise  of  a  doubt- 
ful right  is  a  sufficient  foundation  for  an  ag- 
reement amongst  the  members  of  a  family, 
and  shall  be  binding  on  thera.  Bibec  Salmon 
V.  Abdool  Azcez,  (I.  L.  B.,  6  Cal.  037),  distin- 
guished.    RAMEaWAB  PBOSAD  SINGH  v. 


LACHMI    PBOSAD   SINGH.      7    C     W     N- 

fiaft— *n  c  111. 

73(a)  S.  2'2-Sc.?  S.  45  and  22-76  P. 
L.  R.  190.5— No.  177   hifra. 

74  S.  33— .I'f  J  if  1836  Madras,  Sections 
22  and  21  (e)— License  to  seli  arrack— S lib-let- 
ting   without    permi^:sion  of  Collector. 

Th-T  plaintiff,  a  license-holder  for  sale  of 
arrack  sued  the  defendant  for  value  of  arrack 
supplied  and  profits  according  to  an  agree- 
ment executed  by  the  defendant.  It  wis 
contended  for  the  defendant  that  tho  agree- 
ment was  illegal,  as  one  made  without  the 
sanction  of  tho  Collector  required  by  section 
22  of  Act  1  of  1886,  and  the  clause  of  tha 
license  granted  to  tho   plaintiff. 

Held,  that  section  22  imposed  a  duty  on 
the  lesso'o  or  assignee,  that  is,  on  the  defen- 
dant, but  clause  21  of  the  plaintiffs  liconsa 
which  was  issued  under  section  24  (e)  impos- 
ed the  duty  on  the  plaintiff  also  as  grantee 
of  Goverumeut  to  obtain  tha  Collector's 
license  foL'  his  lessee,  and  tliat  the  contract 
was   therefore    illegal.     PAKUBU    D.\SU    v. 

BUEEMUDU.    M-  L.  J-  1903-  P-  133=23 

^7^^^S.  23— Excise  Act  (VII  of  187  S  Ben- 
gal). Object  of —Public policy  -License— Traiis- 
fer  of  liquor  shop  without  renewal  of  license 
in  favour  of  transferee,  whether  illegal— Con- 
tract of   iyidemnity.  ,       „     .         ... 

Tho  prohibition  by  the  Excise  Act  01 
sale  of  liquor  without  a  license  is  based  upon 
public  poUov  and  on  moral  grounds  and  tha 
purpose  of  'the  Act  is  not  confined  to  tha 
protection   of   tha  revenue. 

Tho  purpose  of  tha  E-ccisa  Li,w  is  to 
miko  the  liojuse  a  personal  privilege  not 
transferable  by  one  private  individual  to  an- 
other. ,  .   ,  1,.     1    ■  • 

The  plaintiff  who  carried  on  tha  busi- 
ness ofalioeased  veudor  of  liquor  sold  tha 
stook-in-trad-3  of  his  shop  to  thj  defe^idiut, 
to  carry  oi  thj  business  of  vendor  of  Lquor 
without  ojtaining  a  fresh  licjnse  and  -the 
defendant  in  consideration  of  this  agreement 
promised  to  p.iy  monthly  a  sum  fixed  by 
tha  pirtici  and  to  indemnify  the  plaintiff 
against  all  claims  and  d.-minds  agiin;t  the 
shop.  The  plaintiff  brought  a  suit  to  recovar 
a  sum  as  iude.naitv  for  alleged  brjaeh  ot 
dofeudant's.  promise  and  for  monthly  instal- 
ments   that   had   fallen   in   arrears. 

Held,  that  tha  indemnity  was  insepar- 
able from  the  rest  ot  the  contract  which  was 
iUo-'il  anl  void,  and  tho  sui»  did  not  he. 
BH13VBI  liVL  SH\HA  v.  JOGODXSH 
CHANDRA   SH\HA.     8- W-  N- C-   635  =  31- 

78  S-  23— Contract — Illegal  contract — Ex- 
cise Act  (XII  of  liOS),  Rules  under— Excise- 
License.     Transfer  of—    ^  ,.  ,  , 

When  a  pn'sou  to  whom  license  for  sale 
of  liquor  is  crinted  agrees  to  adm't  aaothn- 
to  a  share  in  the  profits  of  the  business  in 
consideration  of  his  assisting  thi  hceuse- 
holder  in  th3  sales,  the  agreement,  m  the 
absence  of  anv  condition  in  th^  license  to 
the  coulrarv,   is   not    unenfoixible,   for   tha 
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agreement  does  not  operate  as  a  transfer  of 
the  license,  and  is  not  invalid.  BASHE- 
SHARDAS  V.  GOBINDRAM.    159  P   L   B. 

=114  p.  R.,  1906.  ^  -^ 

77.     S-    23     Ille<J<^l     contract— Champerty— 
Agreement  against  jmblic  policy. 

A  fair  agreement  to  supply  funds  to 
carry  on  a  suit  in  consideration  of  having  a 
share  of  the  property,  if  recovered,  ought  not 
to  be  regarded  as  being,  per  sc,  opposed  to 
public  policy.  Indeed,  cases  may  be  easily 
supposed  in  which  it  would  be  in  furtheronce 
of  right  and  justice  and  necessary  to  resist 
oppression,  that  a  suitor,  who  had  a  just 
title  to  property,  and  no  means  except  the 
property  itself,  should  be  assisted  in  this 
manner.  But  agreements  of  this  kind  ought 
to  be  oarefully  watched,  and  when  found 
to  be  extortionate  and  uncousciouabe,  so  as 
to  be  inequitable  against  the  party,  or  to  be 
made,  not  with  the  bona  fide  object  of  as- 
sisting a  claim  believed  to  be  j  ist,  and  of 
phtaining  a  reasonable  reoompeuse  therefor 
but  for  improper  objects,  as  for  the  purpose 
of  gambling  in  litigation,  or  of  injuring 
or  oppressing  others  by  abetting  and  en- 
couraging unrighteous  suits,  so  as  to  be  con- 
trary to  public  policy, — effect  ought  not  to 
be  given  to  them. 

The  defendant  made  a  claim  for  Rs. 
3,000  against  the  National  Bank  of  India, 
Limited,  which  was  dismissed  on  a  prelimin- 
ary point.  The  plaintiff  paid  Rs.  200  to 
the  defendant  before  his  filing  appeal  in 
his  own  name  against  the  order  dismissing 
the  suit  and  agreed  to  pay  Rs.  400,  on  the 
said  appeal  being  successful  and  bis  rocover- 
iug  the  decretal  amount  from  the  Bank  and 
to  incur  all  costs  of  litigation,  and  the 
defendant  agreed  not  to  compromise  tlie 
case.  The  appeal  was  allowed  and  the  de- 
fendant accepted  Rs.  500,  from  the  Bank  in 
full  satisfaction  of  his  claim.  On  the  suit 
of  the  plaintiff  against  the  defendant  for 
Ks.  1,500  including  expenses  and  damages 
it  was  pleaded  inter  alia,  that  the  agreement 
was  opposed  to  public  policy  aud  not  en- 
forceable   at  law. 

Held,  that  the  contention  was  valid:  the 
plaintiff  was  allowed  to  recover  his  expenses 
with  interest  at  Rs.  6  per  cent.  JI.  R,  ?;TE- 
WART  V.  RAM   CHAND.     20  P-  L-  K-  1906- 

78-    S.    2S— Illegal    contract— Contract     op- 
posed to  public  policy. 

The  plaintiil  entered  in  contract  with 
the  Commissariate  authorities  agreeing  to 
supply  a  certain  quantity  and  quality  of 
bhusa  during  a  specified  period.  The  plain- 
tiff then  entered  into  a  contract  with  the 
defendant,  under  the  terms  of  which  it  was 
agreed  that  the  defendant  should  supply 
the  bhusa  to  the  Commissariat  Department, 
paying  the  plaintiS  one  anna  for  eaoli 
rupee's   worth  supplied. 

Held,  that  the  making  of  sub-contract 
as  above  was  not  opposed  to  public  policy. 
SOBHA  SINGH  V.  IjORINDA  MAL.  99  P. 
R1901. 
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79-  S.  2S- — Illegal  contract— Loan  by  a 
regimental  bania  to  a  sowar  is  not  opposed 
to  public  policy- Army  Regulations,  India, 
Revised  Edition,  Volume  II,  Part  2,  Section, 
S5,   has  not    the  force   of  law. 

Section  85,  Volume  II,  Part  2,  of  the 
Army  Regulations,  India,  Revised  Edition 
has    not  the    force    of   law. 

Where  the  suit  of  the  plaintiff,  a  re- 
gimental bania,  against  the  defendant,  a, 
sowar  in  the  1.3th  Bengal  Lancers,  on  a 
book-account,  was  dismissed  by  the  Small 
Cause  Court,  Rawalpindi,  on  the  ground  that 
the  dealings  between  the  parties  were  cont- 
rary to  public  policy  and  created  'no  con- 
tractual  liability — 

Held,   that   the   dismissal     was   wrong 

P.  R.,  16  of  1873;  99  of  1901;  63  of  18S4-' 12 
Bom.,  4H2:  19  Bom.,  626;  10  All,  577;  22  All 
320;  2i  Bom.,  632;  36  Ch.  D.,  359.  at  p  364 
(1887);  3  Bing.,  229  {1831),  L.  R.,  19  eq.,  462, 
at  p.  465  (1S75),  referred  to.  JAI  NARAIN 
V.    SULTAN    MUHAMMAD     KHAN,   96     P 

R.   1902  =  17  P  L    R,  1903- 

80-  S.  23-— Injunction— Civil  Procedure 
Code,  S.  376,  395,  492 — Temporary  injunction 
— Application  for  rateable  share  in  proceeds 
of   sale   not   equivalent   to  an  attachment. 

Held,  that  an  alienation  made  pending 
a  temporary  injinction  under  S.  492  of  the 
Code  of  Civil  Procedure,  was  not  void  under 
S.  23  of  the  Contract  Act,  1872,  or  any  other 
law.  Delhi  and  London  Bank,  Ld.,  v.  Ram 
Narain,  (I.  L.  R.,  9  All.  497),  lollowed.  Held, 
also,  that  an  application  under  S.  295  of  the 
Code  of  Civil  Procedure  for  a  rateable  share 
in  tho  proceeds  of  the  sale  of  property  at- 
tached by  a  creditor  other  than  the  applicant, 
is  not  equiv-tlent  to  an  attachment,  and  will 
be  no  bar  to  the  judgment-debtor  privately 
selling  the  property  attached  for  the  bene- 
fit of  the  attaching  creditor.  Ganga  Din  v. 
Khushali  (I.  L.  R.,  7  All.  702)  and  Durga 
Churn  Rai  Chowdhry  v.  Monmohini  Daxi,  (I. 
L.  R.,  15  Cal.  771),  followed;  Sorabji  Mditlji 
Warden  v.  Gobind  Ramji  (I.  L.  R.,  16  Bom. 
91)  dissented  from.— MANAIIOR  DAS  v.  R.-UI 
AUTAR   PANDE,   J.    L.  R  ,  25  A-   431. 

81  S.  23  &  2/3^— Illegal— tiuit  to  recover 
capital   advanced. 

A  suit  to  recover  the  money  advanced 
as  capital  for  the  purposes  of  a  partnership 
which  was  party  illegal  is  not  maintainable. 
GOPALRM"    HANMANT    v.    KALLAPPA.— 

8  B  L  K  164. 

82  8.  23 — Illegal  transaction. 

To  hold  a  transaction  as  illegal  it  must 
be  found  as  a  fact  that  the  transaction  in  its 
inception  am_'unted  to,  or  involved  an,  illegal- 
ity or  was  of  such  a  nature  that  if  permitt- 
ed it  would  defeat  tho  provisions  of  the  law. 
GOVIND   SUBRAO   i'.  P.   S.    PACHECO.     4. 

B  L.  R.  948. 

83  S.  23 — Illegal  contract — Alienor  alien- 
ating more  than  his  share. 

A  mortgage  is  not  illegal  under  S.  23 
simply  because  the  mortgagors  were  entitl- 
ed only  to  a  half  share  and  not  the  whole 
of  .the  mortgaged   property  82   C  746  follow- 
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Sup:  Govt,  acts  (IX  of  1872)    [Conti) 


ed.  JOGOMOHAN  ^EB  LASKAR  ^  DAU- 
DOONG   BURMAN.     12  C.  W- N;  94- 

84      S-    23-     .f'^S'^J    contmct-Counsel  and 

'"'"'^f'^^ot  to  make  any  portion  of 
a  oouusel's  fee  or  remuneration  depend 
on Tfs  cUenfs  partial  or  whole  Buccess  .s 
illegal,  and  makes  the  .'=o^i"^«l  §" '^  °' 
gro°9ly   improper    Pf°f«^«'°7Vo  P     R  ISol' 

I  t-rB^o:9?-rc;t':N'- 10^5.1'. 

P.  B.  1897  11.  C.  257,  29.  C.  595  20  B. 
rN^w'p'%%  B.^^^Gl'^-ef^'ed  lo! 
G..VNGr  BAM  u.-    DEVIDAS      45-  F  W-  R_ 

1907=33.  P-  I--  R    1907  =  61  P    »    «07 

^^'  R',',.  Lcaal  Practitioners  Act  XVIll  of 
1879  S  6  it  if^?,  28,  29.  30,-WUrc  tUs 
ru^^Oi^^i'^-^  %{;;:rcltract-Claun  for 
compc'-atlon  for  abduction  of   ^ooman^ 

Ih'ld  that  a  promise  to  pay  a  sum 
of  «  ney  as  compensation  for  the  ahduc^ 
tinn  of  a  woman  is  enforceable,  provided 
r  abdu'ctron  does  -t  constitute  a  no.v 
Compoundable  oflence^  10b  P.  B,  1S7J.  -oO 
P  B,  1880;  128  P.  B.,  1889  (P.  «0.  l« 
Mad,  1S9,  2<i  All.,  214  referred  to.  bH.AH 
RAHMAN  V.   ISMAIL    KHAN.     82.    P-    «■• 

*^Rfi'  S  9,^-ImmoraXcontraot-Ej^eciaedor 
E^ecuto%trLact.on-Considcrat^o.-Fature 
mat  cohabitalio>i-Particeps  cn^un,^-^ 

When  the  consideration  fo\^°  ^^^S'V^^g 
ment  is  illicit  cohabitation,  whethor  e 
transaction  be  executory  °^,  «f,^^Jti  '  oli 
agreement  is  vo.d  on  grounds  of  P^"''"  ?"'' 
cy.  It  is  liable  to  be  set  ^^'^^f  ^^^  f  t,'^^„! 
instance  of  a  iMrticeps  cnmuiis.  But  tran 
sac'  onTintcnde^d  to  be  gifts  if  amounting  to 
coin  A-ted  transfers  of  property   cannot  be  so 

'""'^•mSustiou,  whether  J^^W^xl^ 
red  has  in  truth  been  transferred  by  ^  >  °' 
g;ft  or  not,  must  depend  on  the  -^^tnal  mte  - 
tion  of   the  parties  and  the  fads  of  the  parti- 

""^^n'Tthat   the  assignment   of  a  mortgage 
by  the   plaintiff  to  the  defendant  for  the  puL- 
pose  of  future  illicit  cohabitation  those  m.de 
ostensibly  for   money   oonsKlarat.on  wa.  vok 
and  musb  be  set  aside  at  the  suit  of  th^- pU'^ 
tiff  even    if   partial    elfect  h.ul    b^^^,  §7^^° /° 
the  illegal    consider.Uion      THASI  MaTHU^ 
K\NNU   V.  SUUNMOGWJ-ILU    PILL.M. 
28  M  413  M  I«  J-.  1905  P  2S8- 
^8?!     S   2f  &.  25,\2).     I""-oral   cons^dra 
tion.     Pica     .if-^Failnre    to    prove— Uims    oj 
lyrMf— Cohabitation  as  consideration. 
^        In  answer   to  a  claim  based  on  a  promis- 
sory note  the  defendant  admitted  execution  ot 
the    promissory    note,    but   pleaded   that  the 
consideration  for  the  promissory  note  was  im_ 
moral,  viz.,  an   undertaking  by   the  plaintiB  I 


(payee)  to  bring  her  daughter  to  the  residence 
of  the  defendant  (maker),  and  put  her  under 
his  protection  as  his  concubine  during  the  rest 
of  her  life,  and  that  she  failed  fo  carry  out  the 
undertaking.  The  issue  framed  in  the  suit 
was  "Was  the  consideration  for  the  promis- 
sory note  immoral,  and  is  it  void  for  failure 
of  consideration.  ?"  ,      ,,  .. 

At  the  close  of  the  defendants  case  it 
was  submitted  on  behalf  of  the  plaintiff  that 
the  defendant  had  proved  no  oa^e.  ilio 
Court  declined  to  stop  the  case  at  that  stage, 
and  her  witnesses  were  examined.  ine 
Court  then  held  that  the  defendsLUt  had 
failed  to  discharge  the  burden  which  lay  on 
him  of  proving  affirmatively  that  tae  note 
had  been  given  for  an  immoral  consideration, 
and  dismiss,.d  the  suit.  It  was  also  found 
that  the  plaintiff  had  failed  to  prove  hor 
allegation  that  she  had  given  cash  and  jewels 
for  the  nut.e. 

HM  that  the  decision  was  correct. 
If  the  defendant  proves  that  considera- 
tion for  an  agreement  is  immoral  it  ts  imma- 
terial wh.jther  the  consideration  has  failed  or 
not  Where  the  buvdou  of  proving  an 
issue  lies  on  the  defendant  and  the  .Tudge 
hears  the  evidence  of  the  plaintiff  after  the 
close  of  the  case  for  the  defendant,  this  does 
not  show  that  the  Judge  thereby  rnles  that 
the  burden  has  been  shifted  to  the  plaintiff. 

The  question  to  be  determined  was  not— 
Was  the  consideration  of  future  cohabitation 
with  the  plaintiffs  daughter,  as  a  leged  by 
the  defendant,  or  hard  cash  as  ^■ll«f; ^  ^y 
the  plaintiil,  but  had  thJ  defendant  proved 
affirmatively  that  the  consideration  for  the 
uote  was  future  cohabitation  with  the  plain- 
tiff's  daus^ter.  ,     ,        , 

There  is  no  presumption  that  when  a 
note  is  given  during  the  continuance  of  coha- 
bitation    the   consideration   in    part,    if    no 

^7.?^^.t^T^k:^i^iBA^N^'R^| 

DyIb  «.   SUBHADRI  AMMAL.     13.     M-  L 

QO  >{  '><l  &  9,^.— Immoral  consideration  ~ 
Vr\icnfeW.  {I  of  1372),  Section  9-7.  proviso 
m%,atraet-megat  contra  l-Gonsidcratw,i 
JidulterouscohabiMion-Plcadings. 

'  Plaintiff,  a  .narried  woman  living  sepa- 
rate from  hji-  husband,  brought  a  suit  against 
the  defendant,  a  marned  man,  separated  from 
lis  wife  to  recover  a  certam  sum  of  ".oney 
as  arrears  of  a  monthly  allosvance  alleged  to 
be  due  to  the  plaintiff  under  an  agreement 
p^rpfuted  bv  the  defendant. 

The  a-reemcnt  to  pay  allowance  purport- 
j  f  Uo  in  lipn  of  services  but  it  was  found 
11°  co\LhiUt"on    :4s  part  of  the  considera- 

''°°i^.U'tl.:f^Tof'he  consideration  being 
illegal  the  Goi^t  was  bound  to  dismiss  the 
suurnotwithstanding  that  the  ^g'«°":-f  j^  °° 
the  face  of  it  appeared  to  be  -  I^jf^^^yj^"* 
and  valid  contract  and  the  '"ff ^''^  °J  ""^ 
consideration  was  never   urged  in  defence  by 


(     273     ) 


CIVIL  DIGEST  OP   CASES 


(     280     ) 


Sup;  Govt,  acts  (IX  of  1872)    (Oontdj. 

the  defondant.  I  Cowpcr,  343,  L.  R.,  18S2, 
2  Q.  B.,  724  and  3  Mac.  N.  and  G.,  94 
referred  to. 

If  adultery  past  or  fu+nro  is  the  consider- 
ation for  aa  agreement  entered  into  in  India 
it  would  make  it  not  merely  au  immoral  Ijut 
an  ilkigal  Kioalr.not.  1  All.,  ilS  and  3  All,  li^l 
referred  to.  ALICE  MARY  HILL  v.  WIL- 
LIAil  CLARKE.     1  A-  I^-  J-  632  =  A-  W-  IS, 

1904,  p.  238=27  A- 233. 

89      S-  23- — Unlawful  cons  id.' rat  ion. 

A  man  to  whom  a  civil  d'.;bfc  is  due  may 
take  securities  for  that  debt  from  his  debtor 
even  though  the  debt  arises  out  of  a  criminal 
offence  and  he  threatens  to  prosecute  for  that 
offence  provided  he  does  not,  in  consideration 
of  such  securities,  agree  not  to  prosecute, 
and  such  an  agoemeut  will  not  be  inferred 
from  the  creditor's  using  strong  language. 
J.  L.  B.,  XI  Bom.,  572,  followed.  LALA 
DHOLAN  DAS  V.  NATHUMAL.  41  P.  L. 
R ,  of  1901. 

90-  S-  23- — Unlawful  considci-ation  or 
object. 

A  borrowed  a  cart  and  bullocks  from 
B  and  C,  went  to  D's  house  there  gam- 
bled and  lost,  and  to  raise  money  pledged  the 
cai-t  and  bullocks  to  respjiident,  B  and  C 
appellants  demanded  the  carts  and  bullocks 
which  respondent  refused  to  return,  and  only 
on  executing  a  bond  for  repayment  of  the 
amount  for  which  they  had  been  pledged, 
were  they  permitted  to  take  them  back. 

In  a  suit  by  respondent  on  the  bond  it 
was  held  that  whether  the  consideratiou  was 
the  return  of  the  cart  and  bullocks  wliich  the 
respondent  was  bound  by  law  to  return  or 
whether  it  was  tho  screoming  of  A  from  the 
consequences  of  his  Criminal  Act,  the  consi- 
deration was  unlawful  and  the  bond  was  void 
against  B  and  C,  tho  appellants.  Poilack's 
I'rincijMles  of  Contract,  P.  174  and  Chftty's 
Contracts,  P.  57J  referred  to.  MASHWE 
KHAN  AND  MAUNG  PYAN  v.  WAUNG 
KHAN.    U.  B.  R.  1903,  p.  8. 

91-  S-  2Z-— Unlawful  consideration  and 
object. 

An  agreement  by  which  a  village  headman 
transfers  his  official  duties  to  another  person 
who  in  consideration  of  performing  them  is 
to  obtain  a  proportion  of  the  commission,  is 
one  of  which  the  consideration  and  ol;j  ;ct  are 
unlawful  and  opposed  to  public  policy,  and 
which  should  not  be  enforced  by  a  Court  of 
Justice.  MAUNG  AUNG  GYI  v.  MAUNG 
THA  GYAN.     U.  B.  R.,  1903,  P.  6. 

82-     S.   2Z---F'0,udulent    tramsfer—Unlaxu- 
fid  object. 

An  assignment  by  an  insolvent  in  fraud 
of  the  Bankruptcy  Law  falls  within  section 
C  clause  (/i)  of  tho  Transfer  of  Property  Act 
and  section  23  of  the  Contract  Act  and  is 
therefore  void. 

The  word  'object'  in  section  23  of  the 
Contract  Act  is  not  used  in  the  same  sense  as 
'consideration,'  but  is  used  as  distinguished 
from  '  consideration  '  and  means  purpose  or 
design.      JAFPBR    MEHEB   ALI     v.     THE 
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BUi'GE-BUDGE    JUTE    MILLS    CO       LD- 

10  "W.  N,  C,  755  =  33  C.  702. 

93.     S.  23-~Unlauful  con.lJeraltOn. 

Tho  obijctiou  of  illegality  of  a  contract 
urged  by  a  party  thereto  for  which  he  has 
received  oousideratiou  must  be  lookod  ou  wit'r 
great  disfavcur.  A.  and  B's  agreement  not  to 
bid  against  each  other  at,  an  auction  sale  is  aot 
necessarily  illegalor  against  public  policy.  The 
end  to  bo  accomplished  determines  whether  it 
is  lawful  or  not.  When  it  was  proved  that  A 
and  B  had  agreed  that  A  was  not  to  bid  and 
aftor  purchase  B  was  to  convoy  two-thirds 
of  tho  property  to  A,  and  that  A  advanced  a 
portion  of  purehase-money. 

Held,  that  .\  was  entitled  to  that  share 
at  any  rato,  on  tha  ground  that  B  was  a 
trustee  ou  his  behalf  in  making  the  purchase 
GOBINDA  CHANDRv  JHA  u.  SHYAMLAL 
JHA.     1  C   I..  J.  85. 

94-  S-  23 iiee  sections   16,  19  and  23— 

5  O.  C.  256,  No.  oS  supra. 

95-  S      2S,— Unlawful    object— Contract -~ 

Money  lent  for  the  purpose  of  enabling 
the  borrower  to  gamble  is  not.  recoverable  by 
Civil  Suit  if  the  gambling  contemplated  by 
the  parties  when  tbe  money  was  leuc  is  such 
as  is  prohibited  by  law  but  if  the  gamijliag 
is  not  illegal  a  suit  for  tho  recovery  of  the 
loan  will  lie.  U.  B.  R.  1&97-1001,  P.  3:>2  re- 
f erred  to.  MAUNG  THA  DUN  v.  MAUXG 
SU  YA.    U.  B  R  1905,  P.  7  (contract). 

96-  S-  23 — Cunsideraiion  opposed  to  public 
policij  -parents  mahing  profit  for  thnnselvcs 
out  of  tJic  marriage  of  their  daughter — AU  IX 
of  1SS7,  Sch.  a,  cl  36 — Small  Catisc  Court    suit. 

The  parents  of  a  girl  caused  her  to  ..-nter 
into  an  utterly  unsuitable  marriage,  the  hus- 
band agreeing  to  pay  a  certain  sum  raontlily 
for  the  maintenance  of  the  parents.  On  a 
suit  by  the  mother  to  recover  certain  instal- 
n\euts  of  the  maintenance  so  promised,  it  was 
held  (1)  that  the  suit  was  one  not  cognizable 
by  a  Court  of  Small  Causes  ;  and  (2)  that  tha 
agreement  was  one  which  was  opxjosed  to 
public  policy  and  ought  not  to  be  enforced. 
Bhaywantrao  v.  Ganpairao,  (I.  L.  R.,  lU  Bom., 
267)  ;  Dholidas  Ishwar  v.  Fidchand  Chhagan, 
(I.  L.  R.,  22  Bom.,  658)  and  Visvanathan  v. 
Saminathan,  (I.  L.  R.,  13  Mad.,  83).  BAL- 
DEO  SAHAI  V.   JUMNA   RUN  WAR.     A.  W- 

N.  1901.  P  155=23  A  495 

97-  S-  23.  Unlawful  consideration.  Drain- 
age Act   (Ben.   Act     VI  of  1880, — Bengal   Act 

11  of    1902,   ss.  42,     UB    (b)— Drainage,     re- 
covery  of,   cost  of— Contract     Illegality. 

'There  is  nothing  iu  the  Drainage  Act 
to  render  invalid  a  contract  between  land- 
lord and  tenant  by  which  the  latter  agrees 
to  pay  the  former  drainage  cost  in  respect 
oC  land  on  which  rent  has  for  tlie  lirst 
time  been  imposed,  in  consequence  of  any 
scheme  of  works  carried  out  under  the 
Act  benefiting  it.  Section  44B  of  the  .iet 
(as  amended  by  Ben.  Aot  II  of  1902)  does 
not  apply  where  the  plaintiff  .seeks  to  re- 
cover   under   a    contract.— JYOTI   KUMAR 
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Ill-KF.\IH')K   I'.   HARI   DAS   MAITI,     T     L 

R .  32   C   1019. 

98-  S.  23-  Beward  to  procure  wife  for 
a    Hindu  Public  policy. 

A  sued  B  on  a  rvka  whereby  B  agreed 
to  p"iy  a  certain  sum  to  A  on  B's  eon's 
niarriiige  Willi  C's  daughter.  Held  the  agree- 
ment to  give  reward  to  A  if  he  succeeded  in 
effecting  the  marriage  was  opposed  to 
public  policy  and  void.  SURJUN  PARSHAD 
V.  NAR.VIN    PARSHAD.     2    0    C-   865. 

99-  S.  23  Hindu  Laiv— Custom— Ex- 
ckamjc-marriages.  Validity  of —Damages— in 
cane  of. 

Where  the  only  consideration  for  the 
marriage  of  a  girl  is  a  sum  of  money  to 
be  paid  for  her,  the  contract  would  be  one 
void    as   opposed   to   pubho   policy. 

A  family  arrangement  amongst  per- 
sons of  the  same  class,  by  which  the 
family  A  gives  a  girl  to  be  taken  as  a 
wife,  on  equal  terms,  into  a  family  B,  and 
a  girl  of  a  family  B  is,  at  the  same  time, 
given  as  a  wife  into  family  A,  stands  on 
a  totally  different  footing  from  what  is 
really  the  sale  of  a  giil,  the  suitability  of 
the  marriage  and  the  prospective  happi- 
ness of  the  girl  being  entirely  lost  sight 
of  in  the  latter  case  in  view  of  the 
pecuniary    gain. 

A  number  of  Kliatris,  all  of  the  same 
caste  and  community,  arranged  a  number 
of  a  marriages  amongst  themselves,  none 
of  which  wati  shown  to  be  prima  facie 
unsuitable  or  undesirable.  There  was  no- 
thing to  show  that  the  performance  of 
any  one  of  the  betrothal  contracts  was 
to  be  made  dependant  on  the  previous  per- 
formance of  any  of  the  others.  The  ar- 
rangements were  made  independently  of 
each  other,  though  at  one  and  the  same 
time. 

Held,  that  the  betrothal  contracts  were 
not  opposed  to  public  policy  and  damages 
could    be     recovered     on     breach    of     them 

=  50  f"r.^1903^^^^'     ®*"  ^  ^'  ^  ^^°^ 

100-     S.  23—riMic   Policy— Marriage  vro- 
rmse  for  money  R<fund— Onus. 

An  agreement  to  pay  money  to  the  pa- 
rents or  guardian  of  a  bride  or  bride-groom 
m  consideration  of  betrothal  is  not  neces- 
earily  immoral  or  against  public  policy 
Where  A  not  oaring  the  welfare  of  his 
daughter,  gave  her  to  a  hu.sband  who  was 
ineligible,  for  money,  the  agreement  is  op- 
posed  to  public  policy  and  void.  Where 
such  agreement  is  under  the  circumstances 
of  the  case  neither  immoral,  nor  opposed 
to  public  policy,  it  will  be  enforced  and 
damage  also  will  be  awardcl  for  its  breach 
in  any  case  a  suit  is  maintanable  for  the  re- 
covery of  any  sum  actually  paid  under  the 
agreemon,,  if  the  contract  is  broken  and 
marriage  does  not  take  place.  The  Onus  of 
Its  being  against  public  policy  lies  on  the 
man  who  asserts  it.  A  suit  for  the  value 
^i.^°l"T''"''  °'  P'^e^ents  given  to  an  inten- 
aed  bridge  or  bridegroom  on  the    breach  of 


i.,.r??,'^°'  °^  marriage  is  maintainable. 
BAKHSIDAS  v.   NADU  DAS.—  Ip     T  -T  — 
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101     8.   23 — Hindu   Law — Marriage Wife 

—Conjugal  rights,  .fuit  for  enforcement  of— 
Mesidence  of  loife  at  her  parental  house- Agree- 
ment  contrary  to  Hindu  Law  and  opposed  to 
public  policy— Conditions  imposed  bii  decree  on 
liusband. 

The  duty  imposed  ui^on  a  Hindu  wife  to 
reside  with  her  husband,  whcre-everh-  m  iv 
choose  to  reside,  is  a  rule  of  Hindu  Law 
and  not  merely  a  moral  duty.  An  ante- 
nuptial agreement  on  the  part  of  the  husband 
that  he  will  never  be  at  liberty  to  remove 
his  wife  from  her  parental  abode  would  de- 
feat that  rule  of  Hindu  Law,  and  is  invalid 
on  that  ground,  as  well  as  on  the  ground  that 

IgU-^f  YgjSlNGH.    R..  5.  C.  W.  N    6?3= 

102  s.  23— Marriage  contract  for  money— 
Prmuncial  Small  Cause  Courts  Act,  1887 
Schedule  II.    Clause  (38). 

When  the  parents  of  the  girl  are  not 
seeking  her  welfare  but  give  her  to  a  hus- 
band otherwise  ineligiblo,  in  consideration 
of  a  benefit  .secured  to  themselves,  an  a.'ree- 
ment  by  which  such  benefit  is  seoure°d  is 
opposed  to  public  policy  and  is  not  enforce-  • 
able. 

A  suit  for  maintenance  based  on  such 
an  agreoment  is  exempted  from  the  coouiz- 
anoe  of  Court  of  Small  Causes,  uude?  CI 
38,  Schedule  II  of  the  Provincial  Small 
Lause  Courts  Act.— 16  Bom.  267  22  Bom 
?i'aV^^4Y'^£^^  r./e,-r.<Z  to.  BALDEO  SA-' 
HAI  , .  JAMNA   KUNWAR.     A.  W  W  iqoi 

P- 155=23-  A- 495.  w.JN.iaoi 

103.  S.  2S-— Agreement  opposed  to  public 
policy— Promissory  note  given  for  rcpaument 
of  money  in  respect  of  which  a  criminal  pro- 
secution might  possibly  have  lain. 

Where  a  bona  fide  debt  exists  and  where 
the  transactions  between  the  parties  involve 
a  civil  liability  as  well  as  possibly  a  criminal 
act,  a  promissory  note  given  by  the  debtor 
by  a  third  party  as  security  for  the  debt 
constitutes,  a  valid  agreement.  Kcir  v  Lee- 
man  (L.  R  9Q  B.  .371,  392:  72  R  R  '.^gsi- 
Flower  v.  Sadller  (L.  R.,  10  Q.  B  d'  t,Tn 
I  ^'"^T  ^ff  °"V'i  Tulsidas  V.  Hurjivan  Muni 
[-r.h  ^■'  ^^  ^°'"-  5C6),  referred  to.— J.ll 
KUMAR  V.   GAURI   NATH,   T.  L   R.     9ft  A 

716.;  8  A.  L  J.  506.  '  ^  ^' 

104.  S- 23-  Agreement  to  stifle  a  prosecution, 
— Compounding  a  noii-compoundablc  orf'cnce 
--.igrecv.ient  at  defence  in  a  civil  action- 
Suit  for  wionnful  confinement. 

The  plaintiff  sued  the  defendant  for 
damages  for  wrongful  arrest  and  oonjine- 
mont.  The  defence  pleaded  an  agreement 
uhoreby  the  parties  had  agreed  to  settle 
tbeir  differences  in  consideration  of  com- 
pounding some  criminal  charges,  one  of  which 
was  not  by  law  compoundablo  and  which 
were  then  pending  between  the  parties  in 
a  Criminal  Court,  The  Lower  Appellate  Court 
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Sup:  Govt,  acts  (IX  of  1872)    (Comd).        Snp:  Govt-  acts  (IX  of  1872)    (Oontd). 


held  that  the  plaintitl  was  prevented  from 
bringing  the  action  by  reason  of  the  agree- 
ment. On  appeal;  Held  that  the  object  of 
the  agreement  being  to  stifle  a  prosecution 
was  bad  in  law,  and  that  tbe  agreement, 
therefore,  could  not  be  set  up  as  a  defence 
in  a  Court  of  law.  D.^LSUKBAM  v.  CHAR-  | 
LES    DE    BKETTON,     6  B-    L-    R-    73  =  28- 

B-  326- 

See  S.  15  supra   No  34.    7.  B.    L.  R.  603. 

105-  S-  23— ■'^"''9«'*co»'''<i':* — Trusts  Act  (11 
of  1882),  Section  8a — Contract  opposed  to  pub- 
lic policy — Public  Officer's  incapacity  to  main- 
tain suit  extends  to  persons  deriving  title  from 
him. 

Held,  that  if  a  public  officer  himsef  can- 
not maintain  a  suit  for  property  based  upon 
an  illegal  agreement  persons  deriving  title 
from   him   are   in    no    better    position. 

Section  82  of  the  Indian  Trusts  Act  can- 
not be  so  interpreted  as  authorizing  Courts 
to  give  effect  to  an  agreement  the  obj  :et 
of  which  is  unlawful.  SHEO  NARAIls  v. 
MATA    PRASAD.     1.    A-    L-  J-    412  =  W.  N-. 

A-,  1904,  P   167  =  27  A-  73 

106-  S.  23 — fftrt  consideration  opposed  to 
public  policy — Wliole  agreement  void. 

A  sued  to  recover  an  iron  box  contain- 
ing jewelry  alleged  to  have  been  entrusted 
with  B.  A  had,  prior  to  the  suit,  institu- 
ted proceedings  against  B.  for  criminal 
breach  of  trust  in  respect  of  the  same  box. 
The  parties  to  the  criminal  proceedings 
came  to  an  understanding.  B  agreed  to  fore- 
go his  claim  against  the  A  in  respect  of  a 
debt  due  to  him,  a  part  consideration  for 
such  relinquishment  being  the  dropping  of 
the  prosecution  by  A  against  him.  In  the 
present  suit,  B  pleaded  that  under  the  settle- 
ment above  referred  to,  A  waived  her  right 
to  the   suit-box. 

Held,  that  the  part  of  the  consideration 
for  the  agreement  being  the  abandonment 
of  the  criminal  prosecution,  the  whole  of 
the  agreement  was  void  under  S.  23.  There- 
fore, the  evidence  could  not  prevail.  A.  K. 
E.  JI.  N.  NAGAPPA  CHETTY  v  MA  U,— 8  L- 

B  R.  42 

107-  S.  H-Master  taking  pro-note  from 
servant  for  amount  embezzled — Against  public 
policy. 

It  is  not  unlawful  for  a  master  to  take 
a  prouote  "frDui  a  servant  or  agent  for 
amounts  enibezzled  by  the  latter.  A  mere 
threat  of  a  prosecution  for  embezzlement  if 
a  promissory  note  for  the  amount  embezz- 
led is  not  executed  would  not  invalidate  it. 
It  becomes  unlawful  and  invalid  only  when 
the  consideration  therefor,  wholly  or  parti 
allv,  is  an  agreement  not  to  prosecute.  Jl 
B.'566.  F.  20  B.  OGT.  2  P.  B.  VJOi  Rrf.-rred  to.— 
KAXAK  CHAN D  I'.  DTJRANT,— 9  p.  R.  1906 
=  19P.  liRlSOe 

108-  S.  23— -^.''V"^  contract — Agreement  a- 
gainst  public  policy — Champerty. 

A  fair  agreement  to  supply  funds  to  carry 
on  a  suit  in  consideration  of  having  a 
share  of  the  property,  if  recovered,  is  not 
per  se,  opposed  to   public  policy.    There  may 


be  cases  in  which  it  would  be  in  fur- 
therance of  right  and  jiitice,  and  necessary 
to  resist  opprcision,  tnat  a  suitor,  who  had 
a  just  title  to  propsrty,  and  no  means  except 
the  property  itself,  should  be  assisted  in 
this  manner.  But  agreements  of  this  kind 
ought  to  be  carefully  watched,  and  when 
found  extortionate  and  unconscionable,  and 
inequitable  against  the  party,  or  made,  not 
with  the  bona  tide  oi.jiot  of  assisting  a  claim 
believed  to  bd  j  ist,  and  of  obtaining  a 
reasonable  re.^:)lU^);n^e  therefor,  but  for  im- 
proper objeet.5,  as  for  the  purpose  of  gam- 
bling in  litigi.t,ion,  or  of  injuring  or  oppres- 
sing others  hy  abetting  and  encouraging 
unrighteous  suits,  so  as  to  be  contrary  to 
public  policy,  — eflect  ought  not  to  be  given 
to  them. 

B  sued  for  8s-  3,000  the  National  Bank 
of  India,  Limited  and  the  claim  was  dis- 
missed on  a  preliminary  point.  A  paid  Rs- 
200  to  B  before  his  filiog  appeal  in  his  own 
name  against  the  order  dismissing  the  suit 
and  agreed  to  pay  -Rs-  100,  on  the  said 
appeal  being  successful  and  his  recovering 
the  decretal  amount  from  the  bank  and  to 
incur  all  cojts  of  litigation,  and  B  agreed 
not  to  compromise  the  case.  The  appeal 
was  allowed  and  B  accepted  fts-  500  from 
the  Bank  la  full  satisfaction  of  his  claim. 
On  the  suit  of  \  against  B  for  Rs-  1,.!)00 
including  expenses  and  damages,  it  was  plead- 
ed, inter  alia,  that  the  agreement  was  op- 
posed to  public  policy  and  not  enforceable 
at   law. 

Hdd,  that  the  contention  was  valid  :  A 
was  allowe  1  to  recover  his  expenses  with  in- 
terest  at  «s-  a  per  cent.     M.  R-  STEWART   u. 

RAJI  CHAXD,-  20  p.  L.  R  1906=20  P  R- 
1906 

109  S.  23  -Transfer  of  property  Act  (IV 
of  1882),  ss.  3,  6  (h) — "Actior>able  claim" — 
'■'Beneficial  interest  in  moveable  property" — 
"  Object   or  consideration. 

The  right  to  claim  the  benefit  of  a 
contract  for  the  purchase  of  goods  is  a 
"  beneficial  interest  in  a  moveable  property  " 
within  the  detinilion  of  "actionable  claim" 
in  s.  3  of  the  Transfer  of  Property  .Act 
(IV  of  1882),  and  as  such,  assignable.  In 
s.  6  (h)  of  the  Transfer  of  Property  Act, 
(IV.  of  1882)  and  s.  23  of  the  Contrict 
Act  (IX  of  1872),  the  words  "  o'-jnn ' 
and  '■  consideraliJii  "  are  not  synonymous, 
but  distinct  in  niMuing,  the  words  'object'* 
meaning  "purpo.-.\  "  S^nih'c — The  be"efit  of 
contract,  that  is,  the  beneficial  rij^h^  or 
interest  of  a  p.U'ty  under  tho  •contract  an.l 
the  right  to  .sue  to  recover  the  bcnolits 
crexted  thereby,  are  assignalilo,  proviled 
that  (a)  the  bent-it  is  not  conpl-id  with 
any  liability  or  obligation  that  the  as- 
signor is  bound  to  discharge,  and  (b)  the 
contract  has  not  boon  induced  by  P'.T^onal 
qualifications  or  considerations  as  rog.irds 
the  parties  to  it.  .JAfFER  MEHER  ALI 
V,   BUDGE   BaDGK  .JUTK   MILLS  Co.,   10 

OWN-  755  =33-  C  702. 
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Sup:  Govt,  acts  (IX  of  1872)  (Contd). 

110-     8.  23-     Pronote. 

Where  a  pro-note  was  executed  at  the 
instance  of  the  debtor  and  without  the 
knowledge  of  the  creditors  in  favour  of 
one  of  the  latter,  to  induce  him  to  sign 
a  composition  deed  amoogst  the  creditors 
and  for  the  purpose  of  carrying  out  an  r- 
raugemeut  to  secure  to  him  an  advantage 
over    the   other     creditors  : 

Held  that  the  pro-note  is  void.  The 
fact  that  the  pro-note  was  executed,  not 
by  the  debtor  himself,  made  no  difference 
JAMAL  MAHAMAD  PALAVAR  !•.  PARA- 
MESWARA    PATTAR,      16.   M-  L.  J-  418- 

111.  S.  23— Contract— Public  policii— Land- 
lord and  Tenant — House  let  to  prostitute — Rent. 
Stiilfor — 

A  landlord  cannot  recover  the  rent  of  a 
house  knowingly  let  to  a  prostitute  to  be 
used  by  her  for  purposes  of  prostitution. 
Mks.    BRINKJIAN  t>   ABDUL    GHAFUR,— 

102  P-  L-  R  ,  1904=65  P  R  1904- 

112  S.  23-  Depositing  negotiable  instru- 
ment.    Contract. 

A  lion  over  money  lent  may  be  created 
by  deposit  of  a  non-negotiable  document 
which  is  evidence  of  the  loan — Such  a 
transaction  is  not-  necessarilv  contrary  to 
public  policy.  R.  E.  LUDDY  v.  C.  P.  R. 
AKUNACHELLUM     CHETTY.     W.     B-     R. 

1904  P  1. 

113-     8.  2Z-— Decree  C.   P.  C.  S.   257  A.— 

Agreement  to  pay  decretal  debt  in  excess  is  void 
if  made  without  court  sanction — deed  including 
decretal  debt,  with  oher  debts  void  only  to 
tlic  extent  of  the  decretal  debt. 

A  owed  Ba  jddgmeut-debt  of  Rs.  442-9 
not  bearing  interest.,  which  with  other  debts 
was  incorporated  in  a  mortgage,  the  total 
mortgage  debt  being  Rs.  2,50l),  the  whole 
of  which  bore  interest.  Sanction  of  the 
Court,  prescribed  by  S.  2.57  A  of  the  Code, 
was  not  obtained  to  this  arrangement. 

Held,  by  Russell,  C.  J.,  that  the  bond 
contained  several  and  distinct  promises  made 
for  one  and  the  same  Iwvful  consideration, 
and  if  the  law  will  not  enforce  the  pro- 
mise as  to  the  decretal  amount  and  interest 
thereon,  still  it  can  and  will  enforce  the 
promises  for  payment  of  the  other  sums 
therein  meutionsd. 

Held,  by  Heaton,  J.,  that  the  whole 
mortgage  was  not  void  ;  but  the  deeretal 
amount  should  be  entitled  from  the  princi- 
pal of  the  mortgage  debt.  The  agreement 
in  question  was  not  "unlawful"  within 
the  meaning  of  S.  23  of  the  Contract  4ot 
1872.     BHAGABAI     v.     NARAYAN    GOPAL. 

9B.L.  R.  950=31  B  552 

114-  S-  23  Contract— Aijreement  opposed  to 
public  policy— Indian  Contract  Act,  s.  23. 

Where  part  of  the  consideration  for  an 
agreement  was  the  alian  loament  of  a  pro- 
secution for  criminal    breach   of   trust. 

Held,  that  the  whole  of  the  agreement 
was  void  under  section  23  of  thu  Indian 
Contract  Act,  1872.  Srirangachariar  v.  Bama- 
sami  Ayyangar,   ('18U4)   I.  L.  R.,  18  Mad.,  189, 


Sup;  Govt    acts  (IX  of  1872)    {Contd). 
followed.     NAGAPPA    CHETTY    f.  MA.  U — 

3    B  li  R  42 

115-  S  23 — L'siifriictuary  mortgage  of  occu- 
pancy holding    s.  20,  21  and  31  T.  .4. 1901. 

An  occupancy  tenant  executed  a  usu- 
fructuary mortgage  of  his  occupancy  hold- 
ing, and  then  executed  a  /.oiie/iai' under- 
taking  to   pay    rent    for    the    mortgage    land. 

Held,  on  suit  by  the  mortgage  for  rent, 
under  the  terms  of  the  kabuliat,  that  the 
agreement  between  the  parties  was  of  a 
nature  which,  if  permitted,  would  defeat  the 
provisions  of  the  Tenancy  Act,  1901;  that 
it  was  unlawful  within  the  meaning  of 
section  23  of  the  Contract  Act,  and  void  A 
U.  N.  (1906)  302,  300,  28.  A.  696  followed' 
RAM  SARUP  V.  KISHAN    LAL.     A     W    W 

(1907),  76.  "^'  "■ 

116  S.  23-~IHn.  (f)— Office  brocage- Agree- 
ment— pro-note. 

A  promise  to  pay  money  with  a  view  to 
procure  resignation  in  order  that  the  pro- 
miser  may  secure  the  appointment,  is  an 
office  brocage  agreement  and  unlawful  aa 
shown  in  illustration  (f)  s.  23.  Such  a  con- 
tract is  invalid  and  against  public  policy.  A 
pro-note  contained  such  a  promise  and  evi- 
denced notice  to  the  endorsee  of  the  cha- 
racter of  the   transaction. 

Held  that  endorsee  could  not  succeed 
in  a  suit  brought  on  the  pro-note.  1  H.  B. 
1322,  2.  R.  R.  773  referred  to.  S\MI  NATH 
AIYAR  V.  MUTHU    SWAMY  PILLAI.  17  M 

L  J-  252 

116  (a).  S  23  &  2i~Conlract  to  idemnify 

xmrl,,  for  hi.i  i'.nl-boif!  il-gal—Crimitial  Pro- 
cedure Code,  {Aa  V  0/  loyn),  Hection  513— One 
single  consideration. 

In  a  criminal  case  against  A  hij  jileader 
B  stood  bail  for  him  ;  and  as  an  idemnity  for 
the  bail  took  from  A  a  sale  deed  and  a  rent 
note  regarding  his  house.  The  sale  deed  was 
for  sum  of  Rs.  8,000  of  which  Rs.  5,000  were 
the  indemnity  for  the  bail-bond  and  the 
remaining  Rs.  3,000  represented  the  advances 
to  be  made  thereafter  by  B.  B  sued  on  the 
rent  note  to  recover  from  A  the  sum  of 
Rs.  2,000  as  rent. 

Held,  that  the  contract  for  idemnifying 
B  for  his  bail-bond  was  illegal :  and  this  ille- 
gality rendered  the  sale-deed  void.  (15  O  B 
D.  561  followed) :  y      v      . 

That  the  rent  note  was  tainted  with  the 
same  illegality  which  affected  the  sale-deed 
and  could  not  stand  on  any  sejiarato   footing  ; 

That  the  agreement  v.as  an  indivisible 
agreement :  part  of  a  single  consideration  for 
one  unlawful  object,  and,  therefore  the  whole 
agreement  was  void  under  S.  24  of  the  Cou- 
tr.ict  Act. 

Held,  further,  that  the  deposit  under  S. 
51.3,  Cr.  P.  C,  is  allowed  in  substitution  only 
of  the  bond  which  th  ■  principal  himself 
would  otherwi.sd  execut..-,  not  in  substitution 
of  any  bond  which  his  sur^sty  executes  L\X- 
^.lANLAL  K.  PANDIT  c.  MTLSHANKAR 
PITAMBARDAS.     10  B    L-  R-  553- 

116  (b).    S.  23,  24  &  26-- Agreement  by  a 


(     i87 


CIVIL    DIGEST   OF  CASES 


(     288    ) 


Sup:  Govt,  acts  (IX  of  187^)    (Contd)    Sup:  Govt,  acts  (IX  of  1872)    {Contd.) 

122  S.   23   and    65— See  6".    2,  S3.    65— 

28.  B.  66,  No  10   Supra. 

123  ss.  23  a,nd.Q5'-Moiiop'jhj. 
Agreements  having    for    thoir    o'J!::l    tlie 

creation  of  monopoliea  are  void  as  ..ppoiod 
to  public  policy  under  tho  English  Common 
Law  and  also  under  contract  Act,  SS.  23 
and  6.5. 

Where  a  Municipality  received  a  certain 
sum  as  fee  for  license  granted  to  the  plain- 
tiff under  an  agreement  M^hich  was  void, 
and  the  plaintiff  brought  a  suit  again.st  the 
Municipality  for  its  refund,  and  it  was 
contended  that  the  amount  should  bj  view- 
ed as  collected  under  the  provisions  of  the 
Madras  District  Muuicipalitios  Act,  l.SSi, 
and  therefore  under  sectiou  262  (2)  of  tbo 
Act  was   not  recoverable   by  suit. — 

Meld,  that  the  contention  had  no  force 
and  the  plaintiff  was  entitled  to  the  refund 
claimed  by  him.  SOMA  PILL^I  v.  THE 
MUNICIPAL  COUNCIL  MAYAVARAM,    28 

M    520 


Hindu   bi  iderjioom   not    lo   marry  again  ivhile 
his  marriage  with  first  wife  continues. 

An  agreement  by  a  Hindu  with  the 
fathei  of  his  first  wife  and  to  marry  again 
during  the  continuance  of  his  marriage  with 
that  wife  is  not,  prima  facie,  void  either  under 
S.  26,  as  an  agreement  in  restraint  o£  marriage, 
or  under  S.  23  or  24,  as  importing  a  consider- 
ation which  is  immoral  or  opposed  to  public 
policy.  {L.  R.  Oh.  D.  399  (18?S)  referred  to.] 
KUAB  LAXMAN  RAO    v.    KESHAO.     4  JJ. 

L  R  90 
117.     S-  23  &  2i  —Etihancement. 

An  agrocmout  by  a  tenant  to  pay  rent 
excluding  by  more  than  one  anna  in  the 
rupee  of  his  previous  rent  in  contravention 
of  section.s  49  and  50  Oudh  Rent  Act  (22  of 
188G)  is   void.     KAMANAND   v.  NADIR  ALL 

10  C.78. 

118.  S.  23  &  24- — Agreement  to  supply 
goats,  straw,  d'c.  in  a  lease. 

A  darpalnidar  stipulated  in  his  kabtiliat 
to  supply  goats,  straw,  etc.,  which  the  patni- 
dar  was  bound  to  supply  to  the  zamindar  or 
in  default  to  pay  their  value  is  not  void  under 
Sections  2.3  and  24.  BISHUN  PRIYA  CHOW- 
DHURANI    V.    BHABA    SUNDAI    DEBYA. 

28  C  318. 

119.  S.  23  &  27. — Agreement  in  restraint 
of  trade  29  B.  107  see  S.  27  infra  No.  141. 

'  120-     S.   23  &   21-— Illegal   contract— Res- 
traint of  trade — Public  policy. 

An  agreement  entered  into  between  several 
jiint  stock  companies  to  pool  their  profits 
IB  not  opposed  to  public  policy. 

A  part  ol  an  agreement  may  be  void 
while  other  parts  of  it  may  be  enforceable 
at  law. 

There  is  a  marked  distinction  between 
the  prohibition  or  prevention  of  a  trade  and 
the  regulation  or  governance  of  it. 

The  word  "restraint"  in  section  27  of 
the  Contract  Act  implies  a  total  restraint. 
A  contract  wherounder  several  persons  agree 
not  to  sell  a  particular  commodity  at  a  place 
under  a  fixed  price  is  not  necessarily  void. 

Several  manufacturers  of  an  article  may 
agree  that  the  manufacture  and  sale  of  the 
article  shall  be  distributed  among  them  ac- 
cording to  certain  proportions  and  the  manu- 
facturing capacities  of  their  factories  shall 
remain  in  the  status  quo.  THE  BOMBAY' 
ICE  CO.,  L  D.  V.  S.  B.  ERASER  &  CO.  6  B. 
L  R  23. 

121  S.  23  and  43— S.  8,  a.  c  (l)— Mort- 
gage by  a  disqualified  proprietor — Suit  after 
disqualification  is  over-Not  maintainable— Con- 
sideration— Voiil, 

A  disqualified  proprietor,  under  the 
Jhansi  Encumbered  Estates  Act,  mortgaged 
his   property   during  disqualification  period. 

After  the  disqualification  had  ceased  the 
mortgagee   brought  a  suit   for  foreclosure. 

Held,  such  a  mortgage  being  forbidden, 
by  the  provisions  of  the  law,  the  considera- 
tion was  also  forbidden  and  it  was  void 
under  S.  23  Contract  Act,  and  S.  43  cannot 
he  applied  to   suoh  a   ca.se.     R.\DHA   B.\I  v. 

KAMOD  SINGH.    4-  A.L.J-  636=80  A-  38- 


124     See  S.  65  infra. 

125.  S.  23  and  65. — Money  jiaij  under 
illegal  contract  not  recoverable  for  non  per- 
formance of  the   contract. 

A  sued  B  to  recover  Bs  400/-  consisting 
of  Rs  300/-  which  he  alleged  he  h.xd  paid 
to  B  as  rent  for  a  fishery  sublet  by  B.  t^ 
him  and  Rs  100/-  damages  for  loss  sustained 
by  him  as  B  failed  to  allow  him  to  work 
the  fishery  B.  denied  the  claim  in  toh>.  The 
Original  Court  decreed  A's  claim  for  Rs  30^- 
on  basis  of  the  sub  loaso.  On  app.'al  (he 
D.  T.  dismissed  A's  claim  holding  lue  con- 
tract void  under  S.  23.  On  second  appeal 
A  urged  that  the  proceedings  did  not  show 
when  the  contract  was  made  or  that  there 
was  any  thing  fraudulent  in  it  or  that  the 
Government  was  a  loser,  and  as  there  was 
nothing  fraudulent  in  B  subletting  (under 
rule  116  under  the  Upper  Burmi  Laud  and 
Revenue  Regulation^  there  was  nothing  frau- 
dulent in  A  agreeing  (before  the  auction) 
to  take  such  a  sub  lease  unle.ss  it  could 
be  proved  th^t  B  would  ha.ve  otherwise  hid 
to  pay  more  for  the  fishery  at  tho  auction 
than  he  did  pay  for  it.  Finally,  A  con- 
tended that  even  if  the  contract  was  ille- 
gal, B  not  having  allowed  A  to  use  the 
fishery  in  ]pursuanc6  of  the  Contract,  the 
money  was  rcooverablo  under  S.  65  contract 
Act,  as  money  paid  for  a  future  illegal  ob- 
J!ct.  It  appears  from  the  circumstances  o£ 
ihe  case  that  the  Government  was  a  b  S!r 
by  the  conduct  of  the  parties  and  that 
the  contract  was  illegal.  Held  that  when 
bath  parties  are  "in  paridoliots"  the  Law 
will  not  assist  persons  to  recover  money 
paid  under  an  illegal  contract.  There  was 
no  foundation  for  the  contention  that  be- 
cause the  illegal  contract  was  not  carried 
out  the  money  was  recoverable,  2  U.  B.  R. 
1897—98  P.  17  contract,  L.  J.  R.  Q.  B.  Div, 
(1892)  P.  733  referred  to.  MAUNG  SHAIN 
GAH    V.    MAUNG     KANTAKE.     TJ.    B-    R- 

1901  p.  89  (Contract.> 
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26  S-  23  and  25-— Secret  agreement 
injurious    to   a   third  partner. 

Held  that  a  secret  agreement  between 
two  partners  which  implies  a  civil  injury  to  a 
third  partner  is  an  agreement  with  an  un- 
lawful object,  and  is  void.  Pollock's  Prin- 
ciples of  contract  pages  264  &  362  referred 
to.     LEON    GRIN    V.    AGH.\    ALT    AKBER 

SHIRAZI.  TI.  B  R  1903  p.  4  (contract). 

127  S-  24 — Agrccvienl  between  master  and 
house-keeper — Allowance  for  future  adultery — 
Question  of  illegal  consideration  not  raised  in 
pleadings — Evidence  disclositig  illegal  consider- 
ation— Duty  of  Court — Evidence  Act  S.  93  (1). 

A  brought  a  suit  to  recover  arrears  of 
monthly  allowance  based  on  an  agreement 
executed    by  B. 

Though,  on  the  face  of  it,  the  agreement 
appeared  to  be  a  valid  one,  yet  the  evidence 
disclosed  thTit  part  of  the  consideration  was 
for    future  immoral   purposes. 

Held,  that,  under  S.  92,  Proviso  (1)  of  the 
Evidence  Act,  it  was  open  to  a  person  to  seek 
to  invalidate  an  agreement,  which,  on  the 
face  of  it,  appeared  to  be  a  perfectly  good 
agreement,  by  showing  that  the  whole  or 
part  of  the  consideration  waa  in  reality 
illegal. 

Held,  also,  that,  where  it  was  brought 
to  the  notice  of  the  Court  that  the  whole 
or  part  of  the  consideration  for  a  contract 
Bought  to  be  enforced  was  for  an  illegal 
purpose,  the  Court  is  bound  to  take  notice 
of  such  fact  and  to  give  effect  to  it,  not- 
withstanding the  fact  that  the  contract 
might  appear  on  the  face  of  it  to  be  a  per- 
fectly legal  contract  and  that  no  question 
of  illegal  consideration  was  raised  in  the 
pleadings  by  the  defendant.  1  Cowper  341,  L. 
R.  2  Q.  B.  D.  724  (1892)  L.  R.  2  Q.  B.  D.  214 
(1900),  3  Mae  N.  &  G.  94  (1850)  Ref.  In  India, 
unlike  in  England,  adultery  is  an  offence 
under  the  Criminal  law.  If  adultery,  past 
or  future,  is  the  consideration  or  an  in- 
divisible part  of  the  consideration  or  an 
agreement,  such  an  agreement  is  not  merely 
an  immoral  but  au  illegal  one,  and  there- 
fore void  1  A  478,3  A  787  Refd  to.  ALICE 
MARY    HILL   v.    WILLIAM    CLARKE.     1 

A.  L  J  632 -A.  W.  N    1904.  P.  238=27- 
A-  266 

128  S.  24—51-6  S.  23  d  Si—l  O.  C.  78 
No  U7    Supra. 

129  B.  2i—See    S.   23  (^  24—28.     G.   318 

No    lis  Snpra. 

130  8  2b—I'imitation  Act  (XV  of  1877;, 
Section   19. 

When  before  the  expiry  of  period  of 
limitation  proscribed  for  the  recovery  of  a 
debt  the  creditor  has  orally  agreed  to  extend 
the  time  for  payment,  time  does  not  begin  to 
run  until  the  expiration  of  the  ext;.3nsion. 
SHRINIVAS  SUBBAYA  v.  RAGHUNATH 
NARSINVHA.     4.  B.  L-  E.  50- 

131  S.  25 — E.eeciUion  of  Decree — Limita- 
tion—Civil Procedure  Code,  s.  258 — Limitation 
Act  (AT  of  lii77),  s.  20  —"DebJ\ 

Held  that  for  the  purpose  of  deciding 
whether  or  notj  an   application  for   execution 
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is  barred  by  Limitation,  it  is  competent  to 
I  the  executing  Court  to  take  into  considora- 
I  tion  a  payment  made  out  of  Court  by  the 
I  Judgmout-delitor  in  part  satisfaction  of  the 
decree,  although  such  payment  may  not  hava 
been  certified  in  the  manner  provided  for  by 
s.  258  of  the  Code  of  Civil  Procedure.  Kishan 
I  Singh  v.  Aman  Singh,  (I.  L.  R.,  17  All.  42), 
I  and  Tukaram  v.  Babaji,  (I.  L.  R.,  21  Bom. 
122;,  followed.  Mitthu  Lai  v.  Khairati  Lai. 
(I.  L.  R.,  12  All.  569),  overruled.  Held  al..io 
that  the  word  "debt"  as  used  in  s.  20  of  the 
Limitation  Act,  1877,  includes  a  j  idgmont- 
debt.  Ramhit  liai  v.  Satgur  Rai,  (i.  L.  R.,  2 
All.  247) ;  Janki  Pravid  v.  Ghulam  Ali,  (I.  L. 
R.,  5  All.  201) ;  Muhammad  Said  Khan  v- 
Payag  Shahi;  (I.  L.  R.,  16  All.  228) ;  Billing. 
V.  The  i'ncovcnanted  Service  Bank,  (I.  L.  R., 
8  All.  781):  Heera  Lai  Mookhopadhyav.  Dhaii- 
put  Singh,  (1.  L.  K.,  4  Cal.  .500) ;  and  Shri- 
patrav  v.  Govind  Narayaii,  (I.  L.  R  ,  14  Bom. 
390),  referred  to.  Rally  Prosonno  Hazra  v. 
Heera  Lai  Mandate  (I.  L.  R  ,  2  Cal.  498). 
Mungal  Prashad  Dichit  v.  Shama  Kanto 
Lahory  Chowdhry;  (I.  L.  R  ,  2  Cal.  708),  and 
Cader  Buksh  Sarker  v.  Gour  Kishore  Rnj 
Chowdhrii,  (6  C.  W.  N.  766),  not  foUowed.-- 
RO.SHAN   SINGH   v.    MATA    DIN,    I.  L-  E. 

26  A  26 

132-  S-  25  Delivery  of  possession  under 
Mahomedan  Law — Subject-matter  of  gift  re- 
maining in  donor's  hands,  effect  of — Buddhist 
Law  ( Gifts). 

S.  4  (1)  of  the  Upper  Burma  Civil  Courts 
Regulation  (or  S.  13  of  the  Burrai  Laws  Act 
1898)  only  refers  to  cases  of  succession,  in- 
heritance, marriage  or  caste,  or  any  rel.gioua 
usage  or  institution.  And  questions  relating 
to  gifts,  which  do  not  fall  under  any  of  those 
heads:  must  bo  governed  by  S.  25,  Contract 
Act.  This  has  been  so  held  in  regard  to  gift 
by  and  to  Buddhists  C.  A.  No  2&S  of  1905  re- 
ferred to,  the  effect  of  Expln.  1  to  S.  •25, 
Contract  Act,  is  that  a  gift  actually  made  is 
valid,  though  it  may  not  have  been  expressed 
in  writing  or  registered. 

The  iloharaedan  Law  does  not  render  it 
impossible  for  a  husband  to  make  a  gift  to 
his  wife  of  the  house  in  which  thay  both  live 
28  A.  147  referred  to.  Actual  delivery  of  pos 
session  is  not  necessary.  If  the  character  of 
the  possession  changes,  the  mere  retention  of 
the  s jbjact-m  itter  of  the  gift  in  the  hu.n  is  of 
the  donor  would  not  affect  the  validity  of  the 
gift. 

Under  the  Mohamedan  Law,  the  hus- 
band takes  a  fourth  of  his  wife's  estate:  where 
thei-e  are  ch.ldren. 

It  dcp.-nds  upon  the  circumstances  of 
each  case  whether  the  Mohomedan  or  the 
Buddhist  LiW  applies  to  gifts.  ABDLFL  GA- 
FUR  r.  D  ;YAN  SINGH,  IJ.  B.  R  (1^0/), 
Bndihisl  J,  iw—Gift,  1.  _ 

133-  S.    25.    Gonsideration- Affection  for 

brother. 

The  defendant  undertook  to  dist-harge  a 
certain  dobr.  due  by  the  plaintiff,  his  brother, 
to  one  .V.  The  defendant  having  iail^-d  to 
discharge  it  the  plaintiff  himself  pail  .1  and 
brouj^ht  the  present  suit  to  recover  it  from 
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the  defendant.  The  defendant  was  a  party 
to  the  document  executed  and  registerd  in 
favour  of  N.  in  which  he  undertook  to  dis- 
charge the  debt,  but  it  was  not  signed  by 
him. 

Held,  that  the  breach  of  the  obligation 
which  was  for  love  and  affection  for  his 
brother  was  actionable  under  Section  25  of 
the  Contract  Act,  and  tlio  suit  was  mxintain- 
ablo.  VENKATASAMY  NAIDU  v.  BANGA- 
SAMY  NAIDU.    13.  M.  L-  J.  428- 

133  a.     S.   25- — Ante-nuptial  Contracts. 

For  the  euforcaraent  of  an  anto-nup- 
tial  contract  it  must  be  proved  by  clear 
evidence  that  marriage  was  the  consideration 
of  the  promise.  On  the  grounds  of  public 
policy  ante-nuptial  contracts,  which  are 
not  the  usual  incidents  of  a  Budhist  mar- 
riage, must  be  admitted  with  caution  and 
only  on  strict  proof. 

A  promise  made  on  account  of  love  and 
aSeotiou  would  nob  boa  contract  unless  tliera 
was  a  consideration,  and  it  would  not  be 
enforceable  except  on  the  conditions  specified 
in  S.  25  Contract  Act.  Marriage  is  a  good  con- 
sideration if  it  is  proved  that  it  was  the 
consideration    of  the   promise.     M.-VUNO   B.\ 

V.  Uk  OK.  TJ.  B.  R.  1902.  p.  1  (Budhist 
Law  marriaere). 

134.     S.    23— i.'ci!  S.  2  (d),  25-16.  M.  L.  J. 

i22.  No  8  supra. 

135-  S.  25  cl.  2— See  S.  8,  10,  23—32. 
C.  8i.     No  18  supra. 

136.  S.  25-  (3). — Acknowledgment — Nova- 
tion— Limitation  Act  (XV  of  1877),  Section 
19.— 

A  transaction  between  two  parties  which 
results  in  the  striking  of  a  balance  may,  ac- 
cording to  the  particular  facts  and  the  nature 
of  the  entry,  amount  to  one  or  other  of 
two   things. 

In  the  first  place  it  may  amount  mere- 
ly to  an  acknowledgment  of  the  existence 
of  a  debt  due  from  one  of  the  parties  to 
the  other  and  of  the  'correctness  of  the  ac- 
count as  thus  stated.  In  such  a  case  the 
acknowledgment  is  merely  evidence  of  the 
original  cause  of  action  and,  if  the  pro- 
visions of  Section  19  of  the  Limitation 
Act  are  duly  complied  with  and  tlio  ack- 
nowledgment is  made  before  the  debt  has 
become  barred  by  time,  serves  to  keep  alive 
that  debt  for  an  extended  p.eriod  so  as  to 
enable  the  creditor  to  sue  in  respect  of  it 
at  any  time  within  such  later  period.  But 
the  acknowledgment,  if  it  be  merely  such, 
does  not  of  itself  cousititute  a  fresh  cause 
of  action  nor  can  it  be  made  the  basis  of 
a  suit  by  the  other  party.  The  latter  must 
base  his  suit  on  the  original  cause  of  action 
and  plead  the  acknowledgment  merely  as  evi- 
dence in  support  of  his  claim  and  as  en- 
titling him  to  sue  at  a  period  later  than 
he  would  otherwise  have  been  entitled  to  sue. 
If  in  any  such  case,  the  creditor  bases  his 
suit  upon  the  acknowledgment  and  not  upon 
the  original   cause   of    action,   he  must  fail 
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as  bis  suit,  so  framed,  would  be  uon-noain- 
tainable. 

In  the  second  place  the  striking  of  a 
balance  may  mean  something  more  than  a 
mere  admission  of  liability  in  respect  of  an 
existing  debt.  It  may  amount  to  a  com- 
plete novation,  a  fresh  contract  being  substitut- 
ed for  the  old  contract — in  other  words, 
the  original  cause  of  action  may  by  agree- 
ment between  the  jiarties  be  raplaced  by  a 
fresh  cause  of  action.  In  a  case  of  this  kind 
the  creditor  obviously  acts  rightly  if  he  sub- 
sequently bases  his  suit  not  on  the  original 
cause  of  action  but  on  the  new  cause  of 
action  derived  from  the  statement  of  ac- 
counts, and  it  is  to  suits  of  this  nature  that 
article  64  of  the  Limitation  Act  is  applic- 
able. 

Whether  the  striking  of  a  balance  falls 
under  the  first  or  the  second  head  depends 
entirely  on  the  circumstances  of  the  par- 
ticular  case. 

Where  the  balance  struck  off  by  the 
debtor   was  in   the   following  words — 

"Lekha  Ganpat  Nanda  Virwala  da  sam- 
bat  1937  7nitti  Katak  23  Rs.  51-U  baqi  ahde 
Rs.  51-14  hathi  Oanpat  di  Nanda  di  mawarkhi 
23  Katak  1937  mubligh  Rs.  51-14  rubaru  Ib- 
rahim." 

Held,  that  assuming  the  entry  was  sign- 
ed by  the  debtor  it  amounted  to  an  ack- 
nowledgment of  liability  of  the  debt  then 
alleged  to  exist  and  was  not  a  new  contract, 
in  substitution  of  the  original  cause  of  ac- 
tion between  the  jparties,  nor  could  any  pro- 
mise to  pay  be  reasonably  held  to  be  im- 
plied in  it.    GANPAT  v.  DAULAT  RAM.  123 

p.  L  R.  1904  =  68  P  R  1904. 

137.  S.  25  (3)— Lmii(f((i6TC  Act  (XV  of 
1877),  S.  19 — Acknuivledijment — Novation — Con- 
struction  of  document. 

Where,  as  in  this  case,  a  document  em- 
bodies a  promise  to  pay  within  the  mean- 
ing of  S.  25,  ci.  3  of  the  Contract  Act,  and 
is  not  a  mere  acknowledgment  of  a  balance, 
it  will  operate  as  a  novation  of  contract  and 
will  operate  to  give  a  fresh  start  for  hmita- 
tion  on  the  already  existing  cause  of  action. 
MUSSAMMAT    MAHBUB   JAN  v.  NUR-UD- 

MN,  22  p.  I.  R.  1906.  =102.  F  R  1905 

138  S.  25,— c'.  ni—A.jre,nnent—Khata 
signed  by  the  soji  of  the  obligee — Promissory  Note 
— Negotiable  Instruments  Act  (XXVI of  1881). 

The  defendant  signed  on  the  30th  'Mafch, 
1902,  a  khata  made  up  after  taking  :  coounts 
in  the  khata  of  defendax\t's  father.  The 
khata  in  question  ran   as  follows :- 

"  Rs-  291-2  namely  (rupees)  two  hundred 
and  ninety-one  aiid  annas  two  were  found 
due  on  the  account  of  the  previous  khata 
having  been  made  up.  For  the  same  this 
kJiata  is  passed.  The  same  (i.  e.)  the  moneys 
are  payable  by  mo.  I  am  to  pay  (the  same) 
whenever  3-ou  may  make  a  demand 
(therefor)." 

Held,  (1)  that  the  khata  was  not  a  pro- 
missory note  within  the  meaning  of  the 
Negotiable  Instruments  Act,  1881, 
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(2)  that  it  would  bo  a  promise  within  S. 
25,  cl.  (iii)  o£  the  Contract  Act,  if  it  be  proved 
that  nt  the  time  when  the  defendant  signed 
the  khata  he  was  one  against  whom  the 
debt  might  have  been  onlorccd  but  for  the 
hiw  of  limitation.  CHANDRAPBASAD  HA- 
RIPRASAD    V  VABAJLAL    UMEDBAM,— 8 

B  L  R  644 

139-  S-  25 — ('^}  Promise  to  pay  barred  debt 
— Novation. 

The  mere  srtiking  of  a  balance  of  barred 
debts  by  the  plaintiff  in  the  defendants' 
account  book  which  is  not  signed  by  the 
defendant  and  does  not  acknowledge  liabi- 
lity by  defendant  is  neither  an  acknowledg- 
ment under  S.  19  Limitation  Act,  nor  an 
account  stated  under  Art.  G4,  nor  a  promise 
under  S.  2o  (3)  of  Contract  Act.  8  B.  19i, 
S.  U.  403,  S3.  A.  502  referred  to.— 122.  P.  R.  1889, 
ion  P.  B.  1906  diativguishcd. 

A  promise  to  pay  is  an  essentia!  part  of 
contract  falling  under  S.  25  (3)  of  the  Con- 
tract Act.  The  contract  must  be  an  express 
one  according  to  the  authorities,  i.e.  not  to 
be  deduced  by  implication  from  a  mere  ac- 
knowledgment.   GULZARI  MALr.K.ISHAN 

CHAND.— 182  P  R  1907- 

140-  S.  25-  (3)-  S.  19— Contract  Act  (IX 
of  1873),  S.  25—  Agreement  to  pay  a  barred 
debt — Express   Contract — Consideration     valid. 

B  executed  a  Sarkhat  in  favour  of  A's 
firm,  in  respect  of  a  barred  debt  due  by 
him  to  the  firm,  stating  that  no  interest 
was  to    be  paid. 

Held,  that  in  order  to  maintain  the 
suit,  it  was  necessary  to  show  express  pro- 
mise to  pay  and  not  only  that  the  intention 
to  pay  was  deducible  from  the  language 
of   the  acknowledgment. 

Ilcld,  further  that  to  hold  that  when- 
ever there  was  a  clear  acknowledgment  of 
a  debt  whether  time  barred  or  not,  that 
was  equivalent  to  a  promise  to  pay  upon 
which  a  suit  might  be  maintained,  would 
be  to  nullify  tlie  effect  of  S.  19  of  the 
Limitation  Act.     33  C.  1047  [lOjH)  discussed. 

Held,  further  that  under  S,  25  (3)  of 
the  Indian  Contract  Act,  a  promise,  made 
in  writing,  and  signed  by  the  person  to 
be  charged  therewith  to  pay  a  barred  debt 
was  a  good  consideration,  but  there  must 
be  a  distinct  promise  and  not  a  mere 
aeknowledgmout.     GOBIND    DAS  v.   SAR.JU 

DAS,  5  A-  L-  J.   274. 

141-  S.  27-  liestraiyit  of  trade — Continuous 
cause  of  action — Damages  previous  d  after 
the  institution  of  suit — Decree  directing  accounts 
— Company — Liability  to  account — Transferof 
business    to   a  limited     Company. 

The  mere  fact  that  an  agreed  scheme  would 
limit  compitition  and  keep  up  prices,  does 
not  necessarily  biing  the  agreement  with- 
in the  terms  "of  S.  27  of  the  Contract  Act. 
To  bring  a  case  under  this  section  one 
muat  establish  that  the  suit  is  one  to  en- 
force an  agreement,  whereby  some  one  is 
restrained  from  exercising  a  lawful  pro- 
fession,  trade   or   business   of   any  kind. 
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Where  a  decree  directs  a  Company  to 
furnish  accounts,  and  the  Company,  in 
the  meanwhile,  transfers  its  business  to  a 
limited  company,  the  latter  Company  is 
not  bound  by  the  decree,  as  it  is  a  dis- 
tinct legal  person  ;  and  the  decree  does 
not  operate  beyond  the  date  of  such  trans- 
fer. 

Apart  from  the  question  whether  the 
High  Court  can  award  damages  in  respect 
of  a  continuing  cause  of  action  up  to  tho  date 
of  the  decree,  it  is  impossible  to  treat  sub- 
sequent successive  accruals  of  an  obligation 
to  contribute,  as  falling  within  that  de- 
scription. In  other  words,  when  they  are 
all  as  di.stiuct  from  each  other  as  suoces- 
Eive  instalments  lOf  rent,  they  cannot  be 
awarded  in  a  suit  where  they  have  accrued 
due  subsequently  to  its  institution  8.  B. 
ll>i  (167)    and     9.    C.    143    referred    to. 

Semble. — If  two  persons  execute  a  deed 
on  the  faith  that  a  third  person  will  do 
so,  and  that  is  known  to  the  other 
parties  to  tho  deed,  the  deed  does  not  bind 
in  enquitv  if  tho  third  refuses  to  re-execute. 
11  Ch.  D.  121  1125)  r  ferred  to.  S.  B. 
FRASER  &  CO.  V.  THE  BOMBAY  ICE 
MANUFAO  TURING     CO.     LTD.,     7    R    L- 

R-  107  =29  B  107. 

142-  S.  27.  See  S.  23  and  27-6.  B.  L. 
R.    23    No    120  Supra. 

U3-  S.  28-  Aiiitraiion — Arbitration  Act 
{IX.  of  1899).  ss.  4,  20— Arbitration  clause  in  a 
contract — Reference   to   an  assoclcUion — 

An  arbitration  clause  in  a  contract 
amounts  to  a  "  submission  "  within  tho 
meaning  of  s.  4.  of  the  Arbitration  Act, 
and  is  valid,  being  covered  by  exception 
(1)  to  s.  28  of  the  Contract  Act.  When 
reference  is  made  to  an  association  con- 
sisting of  a  large  and  fluctuating  body  oi 
persons  who  cannot  sit  as  a  tribnnil  ;  tho 
association  has  power  to  appoint  individuals 
to  act  as  arbitrators,  and  the  rules  of  the 
association  will  be  binding  on  the  parties. 
—GANGES  MANUFACTURING  COMPANY 
V.  INURA   CHAND,    J.  L-  R-  33-   C-    1169. 

144-  S-  29  &  87- — ^^oi-<l  /"'■  uncertainty 
and  inde/initciiess. 

A  mortgaged  indigo  cakes  to  B  describing 
them  as  those  to  he  manufactured  from  the 
crops  to  be  giTown  otl  lands  of  factory  C,  from 
the  date  of  the  execution  of  the  mortgage  up 
to  the  date  of  its  being  paid  off. 

Held,  that  this  mortgage  contract  was 
neither  vague  nor  uncertain  to  become  void 
on  that  account.  BALDEO  PARSHAD  «. 
A.  JIILLER.     31  C-  677- 

145.  S.  30-— -llf«"»«9  "/  Badru  Contracts — 
Right  V  agent  to  recover  payment  actually 
made  bij  him— Proof  of  agency. 

Held',  that  money  paid  on  wagering  or 
Badni  Contracts  are  not  recoverable,  and  that 
an  agent,  before  he  can  recover  from  his 
principal  the  amount  claimed  for  losses  in 
wagering  contracts,  entered  into  under  tha 
principal's  instructions,  must  prove  either 
actual  payment  on  his  pricipal's  behalf,  or 
that   a  liability  lias   been   occurred  which  is 
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enforceable  by  law,  and  that  a  surrander  of 
claim  to  profits  made  under  a  Badni  Contract 
does  not  constitute  an  actual  payment. 

Held  also,  that  an  agent  is  entitled  to 
recover  actual  expenses,  which  he  has  incur- 
red out  of  his  own  pocket,  under  the  direct 
instructions  of  his  principal,  and  on  his  be- 
half, but  the  on^^s  of  proving  this  lies  heavily 
on  him. 

Held  further,  that,  in  the  present  case, 
the  plaintiff  failed  to  prove  that  he  was  acting 
as  an  agent,  and  that  the  allegation  of  agency 
was  made  for  obvious  reasons  as  is  generally 
done  in  the  Badni  Contracts  to  evade  the 
consequences  of  S.  30  of  the  Contract  Act. 
60  P.  H.  1S93  referred  to.  K.\SHMIIII  MALL 
V.  GIBDHARI  LALL.     57  P-  W-  R- 1907- 

143.  S-  SO- — Brokertu/e  on  wiujering  (xmlract 
whether  void. 

A  contract  by  way  of  wager  is  not  illegal, 
although  it  cannot  be  enforced  in  a  Court  of 
Law.  Although  a  contract  to  pay  dii^erenoes 
only  on  contracts  for  the  purchase  and  sale 
is  void  as  being  of  the  nature  of  a  wager, 
collateral  agreements  which  are  themselves 
devoid  of  the  element  of  wagering,  though 
they  may  be  entered  into  with  know- 
ledge of  the  nature  of  the  principal  con- 
tract, are  not  avoided  by  S.  30  or  by  any 
other  provision  of  law.  English  law  cases 
referred  to.  21  B.  227  not  followed.  M.  A. 
OOTH^MAN  V.  KONG  YEE  LONE  &  Co. 
1.  L.  B.  R.  1900-02  P  128. 

147-  S-  30-  Wagering  Contracts — Broker 
— Pagment  by  brcJcer  to  third  parties — Suit  by 
'  agent  fur  r:-imlmrscinent. 

Tlie  p'aintiff,  as  broker  for  the  defendant, 
entered  into  various  contracts  with  third  p.ir- 
ties  for  the  sale  and  purchase  of  large  quanti- 
ties of  rice.  The  transactions  were  merely 
speculations  on  the  rise  and  fall  of  prices. 
The  plaintiff  sued  the  defendant  for  Hi.  120 
on  tlje  allegation  that  the  transactions  had 
resulted  in  a  loss  and  that  in  accounts  the 
defendant  owed  him  the  amount  claimed. 
It  was  contended  for  the  defendant  that  the 
transactions  being  of  a  wagering  nature  such 
as  would,  between  th«  parties,  fall  within  tlie 
puiview  of  section  30  of  the  Indian  Contract 
Act,  the  plaintiff  could  not  maintain  the 
suit. 

Held,  that  section  30  of  the  Indian  Cou- 
■tr'.ct  Act  does  not  bar  such  a  claim,  for  the 
sum  was  due  to  the  plaintiff  out  of  wiiat  he 
had  p.iid  as  the  defendant's  agent  to  third 
p.irties  on  account  of  diiTereuces  under 
w.igering  contracts  entered  into  with  them  by 
the  defendant  through  the  plaintiff.  CHEK- 
K\  VK.\K\T.\S\V.\MY  v.  G.U-7ILA  NA- 
G  \BHUSHANAM.     14.  M-  L  J-  326- 

US  8.  30  — Wagering  Contracts  Gambl- 
ing iransacti<Mis — Contracts  for  sale  and  pur- 
cha.tc  of  goods  itiithout  intention  to  complete 
than  bg  ddivory  and  payment — jigrecment 
for  "  diffetvnc^s  " — Suit  on  promisxorg  note 
giuen  for  differences — English  Gaming  Act  (3 
<(•  9  Vic.  c.   109). 

Where  the  circumstances  as  to  conti-aots 
fur  sale,   purchase   and  delivery  of   goods  at 
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a  given  time  and  place  are  such  as  to  war- 
rant the  legal  inference  that  the  contract- 
ing parties  nerver  intended  any  actual  trans- 
fer of  goods  at  all,  but  only  to  pay  or  re- 
ceive money  between  one  another  according 
as  the  market  price  of  the  goods  should 
vary  from  the  contract  price  at  the  given 
time,  the  contract  is  not  a  commercial  tran- 
saction, but  a  wager  on  the  rise  or  fall  of 
the  market.  There  is  no  distinction  be- 
tween the  expression  "gaming  and  wager- 
ing" in  the  English  Gaming  Act,  1815,  and 
the  earlier  Indian  Act  XXI  of  1848,  and 
tho  expression  "  by  way  of  wager  "  used  in  s. 
30  of  the  Indian  Contract  Act  (IX  of  1872). 
Transactions  for  the  purchase  and  sale  of 
goods  comprised  two  clases  of  contracts — 
the  one  class  suitable  to  traders,  such  as 
the  defendants  vrei-e  and  all  duly  fulfilled 
by  delivery  and  payment,  and  the  other 
class  extravagantly  large  and  left  without 
any  attempt  at  fulfilment. 

Held,  that  the  inference  was  that  in  the 
latter  class  the  parties  never  intended  com- 
pletion, but  that  tho  contracts  were  for 
differences  only;  and  where  such  differences 
formed  the  consideration  for  which  a  pro- 
missory note  was  given,  the  plaintiffs  could 
not  recover  in  a  suit  on  the  note.  Tlie  Uni- 
versal Stock  EjKhange  v.  Strachan,  (1895,  A. 
C,  166),  referred  to.— KONG  YEE  LONE  & 
Co.  V.  LOWJEE  NANJEE.     J.    L-    R  ,  5-  C. 

W.  K.  714  3  B  L  R  476=29  C    461  P  C. 

149     S.     30 — Wagering     contracts — Their 
criterion. 

To  decide  questions  whether  the  tran- 
sactions in  a  suit  are  genuine  mercantile 
transactions  or  mere  agreements  by  way  of 
wagers,  the  Court  should  not  simply  look  at 
the  transactions  as  they  appear  on  the  face 
of  them,  but  should  go  behind  and  beyond 
them,  and  ascertain  the  true  nature  of 
dealings  between  the  parties,  by  probing  in- 
to surrounding  circumstances  and  minute- 
ly examining  the  position  of  the  parties 
and  the  general  character  of  the  business 
carried  on  by  them.  The  Court  must  be 
careful  not  to  be  misled  by  the  mere  recti- 
tude of  the  documents  evidencing  the  tran- 
saction or  the  mere  protestation  of  one  of 
the  parties  as  to  his  real  intention.  The 
Court  must  for  itself  find  out  what  were 
the  primary  intentions  of  the  parties,  when 
they  entered  into  the  transactions  in  ques- 
tion. The  attitude  generally  adopted  by 
the  party  to  the  transactions,  who,  on  the 
due  date,  stands  to  make  a  profit,  and  his 
protestation  that  he  is  or  was  always  ready 
to  give  or  take  delivery,  or  that  he  always 
intended  to  do  so,  ought  not  to  weigh  with 
the  Court,  but  the  Court  must,  with  the 
materials  placed  before  it,  endeavour  to  find 
out  what  both  parties  originally  intended  to 
do,  when  they  first  entered  into  the  contract 
If  the  Court  is  satisfied  that,  when  the  parties 
entered  into  tho  agreements  they  intended 
neither  to  take  or  give  delivery,  but  merely 
to  adj. lot  the  transactions,  on  the  due  date  or 
dates,  by  the  payment  or  receipt  of  diflereu- 
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ces  of  prices  of  the  commodities  ruling  at  the 
niarkat,  at  such  duo  dates,  then,  the  Court 
should  have  no  hesitation  in  holding  that  the 
transactions  were  mere  agreements  by  way  of 
wayurs,  anu  as  such,  void  in  law.  16  B  441 
diacu3=ed:  7  B.  L.  R.  611  =  30  B.  2U5,  14  B. 
3JJ,  2  Bom,  li.  R  450,  24  B.  227  =  1  Bom.,  L. 
R.,  780,  28  B.  61C  =  6  Bom.,  L.  R.  321,  SOB. 
83  =  7  Bum.,  L.  R,  381  rnferred  to.  HURMUK- 
HRAI  V.  NAROTAMDASS.     9  B-  L-  K-  125- 

150.  S.  30 — Wagering  contracts — Agreements 
to  jjiuj  differences — Act  III  of  1865. 

The  law  upon  the  subject  of  wagering 
contracts,  which  is  contained  in  S.  30,  Con- 
tract Act  and  in  Act  III  of  1865,  is  that  the 
Court  must  not  only  consider  the  terms 
in  which  the  parties  have  chosen  to  embody 
their  agreement,  but  it  must  look  to  the 
whole  nature  of  the  transaction  or  institu- 
tion, whether  it  may  be:  audit  must  probe 
into  all  the  surrounding  circumstances,  in- 
cluding the  conduct  of  the  parties,  with  a 
view  to  ascertain  what  was  the  real  intention 
or  understanding  between  the  parties  to  the 
bargain.  The  actual  form  of  the  contract 
is  of  little  moment,  for  gamblers  cannot  be 
allowed  to  force  in  jurisdiction  of  the  Courts 
by  the  expedient  of.  inserting  provisions, 
which  might,  in  certain  events,  become  opera- 
tive to  compel  the  passing  of  property,  though 
neither  party  anticipated  such  a  contingency. 

In  case  of  wagering  contracts,  the  Courts 
should  be  astute  to  discover  what,  in  fact, 
was  the  common  intention  of  both  parties,  and 
do  all  that  is  possible,  to  see  through  the 
ostensible  and  apparent  transaction  into  the 
underlying  reality  of  the  bargain.  MOTl- 
LAL  PERTABCHAND  v.  GOVINDRAM  JAI- 

CHAND.    7  B.  L- R.  385=30  B- 83. 

151-  S-  80- — Contract  bj/  way  of  wager  void 
— AdiitiisiljitUy  vf  oral  evidence. 

Oral  evidence  may  be  let  in  to  prove  that 
a  contract  is  void  on  the  ground  that  it  is  by 
way  of  wager.  28.  I.  A.  239-5  0.  W.  N.  714 
referred  to.  9  C.  791  overruled.  BENI  MA- 
DHAB  DASS  I'.  rfADASOOK   KOTARY.     9  0- 

W-  N-  305  (F.  B  )=1  C  L.  J-  155=9  C  W 
N-305=32C  437(F  B) 

152'  S-  30- — "  Badni  "  transaction — Wager- 
ing contract. 

Contracts  are  not  wagering  contracts  un- 
less it  b)  tliu  intention  of  both  contracting 
parties  at  the  time  of  entering  into  the  con- 
tracts, under  no  circumstances  to  call  for  or 
give  delivery  from,  or  to,  each  other.  Tod  v. 
Lakhmidas  Purshotamdas.  (I.  L.  R.,  10  Bom. 
441)   followed.     AJUDHIA  PRASAD  y.   L  ^L- 

MAN.  I.L.R  A.  W.  X-  1902,  p.  178=25 
A  38 

153.  S.  30- — Wagering  contract — Princi- 
pal <uid  agent. 

Held,  that  an  agent  who  has  received 
money  to  the  use  of  his  principal  on  an  ille- 
gal contract  between  him  as  such  agent  and 
a  third  party  cannot  be  allowed  to  set  up  the 
illegality  of  the  contract  as  a  defence  in  an 
action  brought  by  the  principal  to  recover 
from  the  agent  the  money  so  received.    BHO- 


LANATH  V.  MUL  CHAND.     A-  W-  N  1903, 

P  161  =  15  A  689- 

154-  S.   80 — Wagering   contract — Contract 

collateral   to  a   Kagering  contract   not  void. 

Although  by  reason  of  S.  30  of  Contract 
Act  1,  a  wagering  contract  is  void,  a  contract, 
collateral  to  such  a  contract,  is  not  neces- 
sarily unenforceable,  and  the  fact  that  a 
person  has  constituted  another  person  his 
agent  to  enter  into  and  conduct  wagering 
transactions  in  the  name  of  the  latter,  but 
on  behalf  of  the  forinur,  the  principal, 
amounts  to  a  request  by  the  principal  to 
the  egent  to  pay  the  amount  oi  the  losses, 
if  any,  on  those  wagering  transactions.  I'a- 
rakh  Govardhanbhai  Baiibhai  v.  liansordas 
Dukdjhdas  (V.i  Bom.,  H.  C.  R.,  51)  and  Thacker 
V.  Hardy  (L,  R.,  4  Q.  B.  D.  685),  referred 
to.— SHIBUO   MAL  v.   LACHMANDAS.     A- 

W   N   1901    P.  33  =  23  A   165- 

155-  S.    30.— Act    III  of   1865.  Bombay- 
Wagering  contract. 

Section  30  of  the  Contract  Act  provides 
that  agreements  by  way  of  wager  are  void, 
but  that  a  transaction  may  fall  within  this 
provision  of  tlie  law  there  must  be  at  least 
two  parties,  the  agreement  between  them 
must  be  by  way  of  wager,  and  both  sides 
must   ba   parties   to    that    wager. 

It  is  of  the  essence  of  a  wager  that  each 
side  should  stand  to  win  or  lose  according 
to  the  uncertain  or  unascertained  event  in 
reference  to  which  the  chance  or  risk  is 
taken.     SIR     E.   SASSOON     i;.    TOKERSEY 

JADHAW.JEE.  6  B  li  R-  521- =  28  B.  616. 
156.  S.  30. —  Wagering  transaction. — Bad- 
ni — Evidence. 

In  order  to  constitute  a  wagering  con- 
tract and  to  make  it  void  under  the  Con- 
tract Act  or  under  the  provisions  of  Act 
III  of  1805,  Bombay,  what  is  necessary  to 
estiililish  is,  that  it  was  not  the  intention 
of  the  parties  actually  to  deliver  or  to  take 
delivery  of  the  commodity,  in  other  words, 
if  it  is  proved  to  the  satisfaction  of  the 
Court  that  the  parties  were  merely  con- 
templating a  nominal  contract,  dealing  only 
in  differences  and  agreeing  either  to  receive 
or  pay  differences  according  to  the  rise  and 
fall  in  the  market,  and  if  as  a  matter  ol 
fact  neither  of  the  parties  intended  to  de- 
liver or  receive  the  commodity  the  contract 
is   null   and   void. 

In  order  to  ascertain  whether  or  not  it 
was  the  intention  of  the  parties  to  deal  in 
actual  commodities  or  only  to  receive  and 
pay  differences  the  Court  is  bound  to  look 
at  all  the  surrounding  circumstances  of  the 
case.  It  h.is  to  look  into  the  contract  it- 
self— if  there  is  a  contract  in  writing  to 
consider  its  provisions  to  Ijokat  the  deal- 
ings of  the  parties  immediately  before  and 
after  the  transaction — to  look  into  the  cir- 
cumstances of  the  persons  dealing  or  pro- 
fessing to  deal  in  the  various  commodities 
under  dispute.  In  fact  the  Court  has  to 
look  at  all  the  surrounding  circumstances 
that  may  in  any  way  throw  light  on  the 
question  in  order  to  ascertain  the  intentiuu 
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of  the  parties — whether  they  were  deahng 
iu  real  commodities  or  only  in  differences. 
SIK   i;  E.    A.   D.   SASSOON   v.  TOKERSEY 

JAUoWjKE.    5  B-  I.-  R   503- 

107-     S-  80-      Waaering  tra>isaciioiis. 

'i'ho  provisions  o£  section  30  of  the  Con- 
tract Act  are  substantially  a  transfusion  of 
English  Eaw  into  the  Indian  Statute  Book. 

Two  parties  may  enter  into  a  formal  con- 
tract for  sale  and  purchase  of  goods  at  a 
given  price,  and  for  liieir  delivery  at  a  given 
time.  lint  if  the  circumstances  are  such  as 
to  warrant  the  le'gal  inference  that  they  never 
intended  any  actual  transfer  of  goods  at  all, 
but  only  to  pay  or  receire  money  between 
one  another  according  as  the  market-price  of 
the  goodsshuuld  vary  from  the  contract  price 
j^t  the  given  lime,  that  is  not  a  commercial 
transaction  but  a  wager  on  the  rise  or  fall 
„f  the  market.— L.  li.,  1896.  Jpp.  Cas..  166 
°, proved.  KONG  YEE  LONE  &  Co,  v. 
?-'nWJEE    NANJEE     SB-   L.  R.    46  =  5  W. 

wC  714=29  0- 461  iP- C  ). 

X58-     S-    80-     See   S.  2U,  30  and  65.     25  M. 
561  No.  68  sujjra- 

Wagiiring  contract — Condition  as  to  anti- 
cipation of  date  of  performance  and  measure  of 
damages—Suspending  pagmcnt— Insolvent. 

The  mere  fact  that  a  provision  is  inserted 
in  the  contract,  by  which  under  certain  un- 
usual circumstances  the  date  for  the  ptr- 
formance  of  the  contract  may  be  anticipated 
and  the  measure  of  damages  may  be  ascer- 
tained in  a  particular  way,  does  not  render 
it  void  as  coming  within  the  provision  of  the 
law  relating  to  gambling  transaction. 

Therefore  a  condition  in  a  contract  that 
one  of  the  parties  becoming  unable  from 
pecuniary  circumstances  to  perform  the  con- 
tract shall  not  put  an  end  to  it  but  if  the 
contract  is  beneficial  to  that  party  the  da- 
mages shall  be  then  and  there  ascertained 
and  shall  be  paid  over  to  that  party,  does  not 
bring  it  in  the  catagory  of  a  gambling  trans- 
action. 

The  expression  •'  suspending  payment 
is  a  well-known  commercial  expression,  and 
a  merchant  suspends  payment,  when  he  ceases 
to  discharge  his  mercantile  obligations  in 
due  course— when  he  does  not  pay  his  debts 
as  they  become  due  from  time  to  time  as  they 
are  usually  paid  by  merchants. 

In  ordinary  parlance  '■  insolvent "  and 
"suspending  payment  "  have  practically  the 
same  meaning.  CHAMPSEY  PURBUT  v. 
GILL  AND  Co.    7  B-  L-  R-  154- 

159-     S-  30-     Suit  against  slakc-liolder. 

In  a  suit  to  recover  money  which  the 
plaiutifi  has  deposited  with  a  stake-holder 
the  "  paying  over "  which  would  bar  the 
suit  means  paying  over  upon  the  event  of 
the  wager— where  in  such  a  suit  the  plaintiS 
does  not  repudiate  the  wager  but  claims  not 
only  his  original  stakes  but  the  whole  win- 
nings, he  can  get  nothing  2  U.B.H  1807-01 
P.  320,  1  Q.  B.  D.  744,  S.  J.  L.  B.  130,  Shir- 
ley's Leading  cases  referred  to.  NGA  HLA- 
ING  V.  NGA  KYAN  THA.     TJ-  B.   R-  1904 

pa 


Sup:  Govt,  acts  (IX  of  1872)    (Contd.) 

160  8.  30 — Suit  for  loinning  on  a  ivager- 
A   suit   for    the    amount     deposited     by 

the  plaintiffs  with  a  stake-holder,  on  a 
wager,  will  lie;  but  a  suit  for  the  amount 
deposited  by  both  parties  to  the  wager  is 
barred  by  S.  80  S.J.  L.  B.  1:30  (1881),  L.J. 
36.  1S67,  N.  S.  C.  L.  178:  2  L.  B.  R.  216 
(I'JOl)  referred  to.     TUNHLA  v.  MAUNG  TO. 

2  L-  B.  R.  1904  p.  271 

161  S-  30— If^'JlK'"'!/  Contract— Differen- 
ces in  accounts — Teji  Mandi — Nazrana — Nick- 
rawal. 

j^n  agroemont  is  a  wagering  agreement 
when  the  intention  on  both  sides  is  that 
only   differences  are  to  be   accounted   for. 

The  nature  of  nasrana  transactions 
which  are  also  known  as  Nichrawal  and  Teji 
Mandi  is    as  follows:^ 

A  agrees  with  B.  for  a  certain  quantity 
of  grain  at  a  fixed  price  for  a  certain  future 
date  and  pays  to  B.  a  sum  known  as  naz- 
rana.  On  the  said  date  A.  has  the  option 
of  declaring  bought  or  sold.  If  the  rate 
has  risen  A.  naturally  declares  "bought" 
and  is  credited  with  difference  in  prices,  if 
the  rate  has  fallen  A  declares  "  sold "  and 
receives  a  corresponding  credit.  The  agree- 
ment is  in  fact  neither  of  sale  nor  of  pur- 
chase, B.  accepts  a  certain  sum  on  the 
chance  that  on  a  certain  date  prices  will 
range  within  a  certain  limit.  If  he  suc- 
ceeds in  foretelling  the  exact  price  then  he 
pockets  the  nazrana,  but  if  prices  rise  or 
fall  beyoud  his  margin  of  risk  he  is  bound 
to  lose.  L.  R.  28.  I.  A.  239.  (P.  C.)  followed. 
24.  B  227  refd  to.  RAMRATAN  v.  SETH 
KANAK  MAL.  15-  C-  P-  L-  R.  1902.  p. 
58. 

162-  S-  30  &  2^'i— Untrue  representation 
of  agency — OanibUng  contracts — Bight  of  betting 
agents  to  recover  losses  paid  on  behalf  of 
principals. 

An  uutrue  representation  of  agency  fall- 
ing under  S.  235,  Contract  Act,  need  not 
necessarily  be  made  iu  express  and  literal 
words.  It  may  b;  conveyed  by  auy  words, 
siDoken  or  written,  combined  with  acts  or 
omissions  which,  under  the  circumstaneos 
of  the  particular  case,  do  iu  fact  lead  the 
person  induced  to  contract,  into  a  reasonable 
bu'lief  that  the  professed  agent  has  the  author- 
ity represented.  The  fact  that  the  pretend- 
ed agent  has  acted  under  the  belief  that  he 
had  the  authority  he  represented  himself  to 
have  does  not  aucct  his  liability  under  this 
section  except  in  the  cases  where  ho  would 
be  protected  under  S.  203  of  the  Act. 

An  untrue  representation  under  S.  2:35 
must  be  one  of  fact  and  not  merely  one  of 
law. 

Under  S.  30  a  contract  for  a  wager  si 
void  and  cannot  itself  be  made  the  basis  of 
a  suit.  But  such  a  contract  is  not  illegal 
merely  because  it  is  for  a  wager.  Thcrcforo 
contracts  which  are  not  by  way  of  wager, 
but  are  collateral  and  subsidiary  to  wagering 
contracts  are  not  void,  and  may  bo  enforced 
by  suit. 
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Sup:  Govt,  acts  (IX  of  1872)  (Contd). 

Where,  thoroforo,  the  plaiatilT,  a  oommis- 
Bioa  agent,  made  debts  in  his  owu  uaina  for 
the  defendant  at  his  request,  and,  on  the 
bets  being  lost  paid  the  losses  in  the  ordinary 
course  of  business. 

Field,  that  the  plaintiff  could  legally 
recover  from  the  defendant  the  sums  so  jiaid, 
and  that  S.  30  afforded  no  answer  to  the 
claim.  J.  C.'s  select  cases  No.  19  second 
appeal  No.  234  of  1.984,  12  Bom.  H.  C.  R.  .51, 
23  A.  16.5,  25  A.  G39,  referred  to.  BH WANI 
PARSHAD    V.    SRI    NARAIN      RVMBILAS 

MARWARI.    17  c.  p.  li  R  ,  1904,  p.  67. 

163-  S.  30  &  2l^-~'^ya.<jerinfi  Contracts— 
Badni  transaction — Liability  of  agent  to  render 
accounts — Prcsimiption  from  non-production  of 
account-books. 

Defendants  purchased  gram  for  plaintiff 
at  his  request  and  subsequently  sold  it  with- 
out disclosing  the  names  of  the  purchasers, 
and  the  plaintiff  accepted  the  sale  and  en- 
tered it  up  in  bis  account. 

Held,  that  the  defendants  were  responsi- 
ble to  the  plaintiff  for  payment  of  the  differ- 
ences, ).  c,  for  any  profits  that  they  received, 
although  the  transactions  entered  into  by  the 
defendants  were  badtii  transactions  and  void 
under  Section  30  of  the  Contract  Act. 

Held,  also,  that  under  Section  213  of  the 
Contract  Act  the  defendants  wore  bound  to 
render  proper  accounts  to  the  plaintiff.  As 
CO  objection  was  taken  by  the  defendants  as 
to  the  amount  of  profits  claimed  by  the 
plaintiff  and  accounts  were  not  produced  by 
them,  the  plaintiff's  claim  was  decreed  in 
full.  No.  80  P.  R.,  1895,  and  No.  93  P.  li., 
leSO,  followed.  2i  Bom.,  227,  referred  to. 
DEBI  SAHAI  V.  GANESHI  LAL.  P.  L-  R., 
85  of  1001 -p.  R  46  of  1901 

164-  S.  37.— Contract — Executory  contract 
— Parties   to  suit — Assignee. 

When  the  assignor  and  the  assignee  both 
sue  there  is  no  question  as  to  which  of  them 
is    to   recover. 

Executory  contracts  are  not  assignable 
to  third  parties  so  as  to  affect  the  rights 
of  the  original  contractee.  His  rights  and 
liabilities  remain  j  i5t  the  same  whether 
there  is  assignment  or  not.  The  third  par- 
ty, the  assignee,  cannot  in  his  own  name 
file  a  suit  for  the  performance  of  those  con- 
tracts against  the  original  contractee,  but 
if  the  contracts  are  not  of  such  a  personal 
character  that  their  performance  cannot  be 
claimed  except  by  the  original  parties  them- 
selve,=,  then  even  if  they  are  contracts  of 
an  executory  character,  there  is  no  reason 
why  snob  contracts  should  not  bo  treated 
aa  perfectly  aisignable  between  the  parties, 
that  is  to  say,  the  benefit  of  the  contract 
would  pass  to  the  assignee,  and  the  assignee 
can  have  the  benefit  of  those  contracts  so 
far  as  they  are  consistent  with  the  rules 
of  procedure.  They  may  make  use  of  tbo 
name  of  the  assignor,  sulij  lot  to  that,  the 
benefit  passes  on  to  the  assignees.  JIWAM 
VURJUNG  V.  HAJI  OOSMAN  HAJI  00- 
MER.    5.  B.  L    R.  373. 


Sup:  Govt,  acts  (IX  of  1872)    (Cojitd). 

166.     S.   37. — Specific  performance  claimed 
by   an   heir. 

J  and  G.  made  a  contract  by  which  J 
was  to  supply  funds  to  conduct  a  litigation, 
to  recover  certain  property  and  to  enjoy 
it  on  payment  of  rent.  .Subs  quently  J  ca- 
tered into  another  contract  with  G  to  giva 
him  a  two-third  share  in  the  tenure  if  ho 
supplied  the  funds.  Held  3' a  representatives 
could  not  enforce  the  contract  with  G  even 
though  such  contract  was  expressly  to  bind 
and  benefit  representative  as  the  consideration 
to   such   contract   had   failed. 

Held,  also,  that  as  per.soual  quality  of 
the  party  with  whom  the  contract  was 
made,  was  a  mate  rial  ingredient  in  the  con- 
tract, bis  ropresen  tative  after  his  death  wag 
not  entitled  to  enforce  specific  porfoimanca 
of  the  contract. 

Held,  further,  that  the  right  to  specific 
performance  was  lost  by  reason  of  the  delay 
and  laches  on  the  part  of  the  party  and 
his    successors. 

A  party  cannot  call  upon  a  Court  for 
specific  performance  unless  he  shows  him- 
self ready,  desirous,  prompt  and  eager. — 
MOHENDRA  NATH  MOKEJEE  (.MUKH- 
OPADHYA)  V.  (SAMU  BIBI)  KALI  PRA- 
SAD JOHURL  7-  C-  W-  N-  229=30-  C- 
265. 
167     S.  39— Refusal,  what  is. 

There  was  a  contract  to  deliver  goods 
in  two  instalments  and  the  plaintiff  failed 
to  tender  for,  or  take  delivery  of,  the  first 
instalment  although  the  market  was  in  his 
favour.  Regarding  the  second  instalment, 
ho  made  a  tender  which  the  defendant  re- 
fused to  recognise  on  account  of  his  pre- 
vious   failure. 

Held,  that,  under  the  circumstances,  the 
conduct  of  the  plaintiff  had  not  amounted 
to  a  renunciation,  to  an  absolute  refusal 
to  perform  the  contract,  such  as  would 
amount  to  a  rescision,  and  therefore  tha 
defendants  could  not  accept  it  as  a  reason 
for  not  performing  his  part  (4  C.  252  relied 
on). 

As  to  what  amounts  to  a  '  refusal '  in 
cases  of  the  i^rcseut  class,  S.  39  of  tha 
Indian  Contract  Act  discussed  and  the  test 
laid  down  by  Lord  Coleridge  in  Frecth  v. 
Burr,  L.  R.  9  C.  P.  208,  and  adopted  by  tha 
House  of  Lords  in  The  Mersey  Steel  Co.  v. 
N'lylor,  L.  R.  9  App.  case  434,  applied. — 
RASH  BEHARI  SHAW  v.  NRITYA  GO- 
PAL  NUNDY.  3  C-  L  J.  249=33-  C.  477. 
168.  S-  39  <Sc  6i.—.y:origagc—Iiicoin2)lete 
transaction — Mortgagee  failing  to  redeem  pre- 
vious mortgages — Bescission  of  contract — Com- 
pensation for  breach  of  contract. 

When  a  mortgagee  by  tha  terms  of  his 
mortgage  agreed  to  redeem  previous  mort- 
gages immediately  or  within  a  reasonably 
short  period  and  failed  to  perform  his  pro- 
mise. 

Held,  that  owing  to  his  default  tha 
mortgagee  was  not  entitled  to  recover  from 
the  mortgagor  possession  of  the  mjvtgnged 
property   or   the   amount  advanced   to  him. 
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SAUDAGAR  SmCxTI  v.  S\NT  BVM.     87  P- 

LR  1908  =  103  PR  1903 

169.     8.    42   &  43—8.  31—Jo-n  ter  of  de- 

feii'Jnvt  aft''r  expiry  o/  limUatiuii  period. 

Wheu  a  plaintift  is  ontitlod  to  proceed 
ai^ainst  such  of  the  original  promiaorji  or  their 
representatives  as  he  pleases, •under  S.  42  and 
i'4  of  the  Contract  Act,  his  suit  is  not  barred 
under  S.  22  of  the  Limitation  Act  agaiust  the 
promisors  or  the  representatives  of  the  pro- 
misors, against  whom  the  suit  is  filed  within 
the  period  of  limitation  prescribed  for  the 
suit,  by  reason  of  another  promisor  or  re- 
presentative of  a  promisor  being  impleaded 
after  the  expiry  of  the  period  of  limitation. 
5.S  P.  R.  1896  referred  to.  JAWAHIR  v.  S. 
HARI  SINGH.    116  p.  li-  R.  1905- 

170-  S  43.  Parties  to  siiit — Contract  made 
bt/  a  firm. 

Under  S.  43  the  plaintiff  in  a  suit  brought 
upon  a  contract  made  by  a  firm  may  select 
as  defendants  those  partners  agaiust  whom 
he  wishes  to  proceed  allowing  his  right  of 
suit  against  those  whom  he  does  not  make 
defendants  to  be  barred,  6  B.  700  followed. 
JAGLAL  I'.  SHIBLAL.     25    P.  L-   R-    1902 

=37  P  R  1902 

171-  8.  43  See  S.  42  and  43—136  P.  L. 
B.  1905  No  169  supra. 

172-  8-  44-  Contribution  between  co-mort- 
gagors C.  P.  C.  S.  295  Prov.  (c)  -Sale  proceeds 
— Surphis  of. 

If  a  mortgagee  receives  any  money 
out  of  the  surplus  sales-proceeds  of  a  share 
in  the  property  mortgaged  to  him,  sold  in 
execution  of  a  decree  on  a  prior  mortgage 
from  some  of  the  mortgagors  to  whom  the 
share  belonged  and  agaiast  whom  the 
decree  was  obtained,  he  is  bound  to  apply 
the  money  to  the  satisfaction  of  his  mortgage 
debt  only  in  case  he  receives  it  by  virtue  of 
his  security  and  not  otherwise,  although  the 
payment  might  be  made  to  him  by  the  said 
mortgagors  in  satisfaction  of  other  debts  due 
to  hira  from  them.  GANG  A  RAM  MAB- 
WARI    V.    JAIBALL.AV    NARAIN    SINGH, 

I-  L  R  30  C  951- 

174-  8.  42  and  45. — Suit  to  recover  debt 
due  to  a  partnership — Qontract  with  one  part- 
ner only,  whether  such  partner  could  sue  by 
himself. 

This  was  a  suit  under  a  contract  entered 
into  with  the  iilaiutiff,  who  was  one  of  the 
partners  of  a  firm-  A  preliminary  o'  j  fCtion 
was  urged  that  the  plaintiff,  who  adui.ctedly 
bad  a  partner  with  him.  could  not  sue  alone, 
without  j  lining  such  partner  as  co-plaintili. 
Hrld.  that  as,  in  the  present  case,  the 
bond  .sued  on  was  executed  by  the  defendants 
in  favour  of  the  present  plaintiff  alone,  it 
was  competent  for  him  to  maiutain  tbe  suit 
by  himself,  without  making  bis  partner  a  co- 
plaintiff.  MBHR  SINGH  v.  CHELA  BAM. 
7  B.  217,  20  B.  43.5,  17  B.  413,  and  29,  7  C. 
■  739,  IS  M.  33,  62  P.  R.  1.S73,  1.5G  P.  R.  1889  and 
86   P,  R.  18'Jl.  referred  to.     127    P.    R.  1906 

=10  p.  W.  R.  1307  =  58  P  L.  R    1907 

175  S.  45 — llifjht  of  succession  by  legal 
representative — Aliyasantana    law  — Fund  set- 


Sup:  Govt,  acts  (IX  of  1872)    rron(<i). 

tied  on  marriage  of  huib%nd  and  ivifi: — In- 
terest payable  to  both  join'ly — Diath  of  hits- 
band— Claim  by  loidoio  by  right  of  survivor' 
shi2> — Bight  of  hiidiand's  legal  represoUativi 
to   his   share. 

Upon  the  marriage  of  first  defendant 
with  K,  a  sum  of  money  was  sealed  by 
first  defendant's  mother,  on  first  defendant 
or  on  K.  This  money  was  lent  on  mortgage, 
and  by  the  terms  of  the  mortgage,  interest 
was  payable  by  the  mortgagors  to  first  de- 
fendant and  to  her  liusband  K,  joi  itly,  with 
the  exception  of  that  which  w.^ald  accrue 
in  raspect  of  the  last  year  of  the  term, 
which,  together  with  the  principal  sum 
secured  by  the  mortgage,  was  to  h ;  paid 
to  first  defendant  herself.  K.  died,  where- 
upon plaintiff,  as  K's  legal  reprjse  itative, 
brought  the  present  suit  to  recjvcr  the 
interest  due   under   the  mortgage  : 

Held,  that  plaintiff  was  enlitled,  under 
s.  4.5  of  the  Contract  Act,  as  the  Ijgal  re- 
presentative of  K,  to  a  moiety  of  th-j  interest 
which  had  accrued  since  the  death  of  K, 
first  defendant  being  entitled  to  thj  other 
moiety,  and  that  the  right  to  the  whole  of 
the  interest  did  not  pass  by  survivorship  to 
first  defendant.  The  circumitauce  that  K 
and  first  defendant  intended  to  live  and  did 
in  fact  live  together  as  husband  and  wife 
under  the  Aliyasantana  law  was  insuffici- 
ent to  raise  the  presumption  of  a  contract 
that  there  was  to  be  a  right  of  succession 
by  survivorship  between  K  and  fir.i  defen- 
dant in  respect  of  the  settled  fuaJ. — KAN- 
THU     PUNJA    V.     VITTAMilA.      L    L-    R., 

25   M-  385. 

176  S.  45 — Suit  by  Pa  tnership— Parties 
representatives  of  a  deaaxd  partner — Debt 
due  to  partnership  when  deceased  partner 
tvas   alive. 

The  representative  of  a  deceased  part- 
ner are  not  necessary  parties  to  a  suit  for 
the  recovery  of  a  debt,  which  accrued  due 
to  the  partnership  during  the  hfe-time  of 
the  deceased  9  A  4.36,  17  B  G,  17  M  1' 8,  20  A 
36.5  followed  18  C  86  dissented  fiom.— 
MULK  BAJ    V.   GEOKGE   KNIGHT.     IQ  P. 

R.  1906 

177  S-  45 — S.  22 — One  of  several  co-pro- 
misees sued  alone — Others  jointly  interested 
to  sue  made  parties  after  expiry  of  limita- 
tion— Effect   on  the  original  plLin'iff's    claim. 

One  "of  the  members  of  a  trading  j  lint 
Hindu  family,  sued  in  his  ONvn  name  f  jr  re- 
covery of  a  debt  due  to  thj  fam.lv.  The 
defendants  objected  that  the  undivided  sons 
of  the  plaintiff  ought  also  to  bo  joined  as 
'  parties  to  the  suit.  The  plaintilT's  suns  were 
brought  in,  but  they  stated  that  they  had 
authorised  plaintiff  to  sue  alone  and  that 
they  did  not  wish  to  be  added  as  co-plain- 
tiffs. Hence  they  were  added  as  defendants. 
But  this  was  at  a  time  wheu  the  period  of 
limitation  fix<>d  for  the  suit  hid  expired. 
The  original  defendants  contendod  that,  as 
when  the  sons  of  the  plaintiff  we  o  brought 
on  the  record,  the  period  of  liroi  aiion  for 
the  buit  had  expired,    the  suit  ought  to   be 
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If  a  debtor  is  bound  to  perform  a  ooa- 
traot  out  of  tbe  jurisdiction  of  a  Court  if 
required,  the  oontraot  cannot  be  said  to  ba 
one,  which,  according  to  its  terms,  ought 
to    be    performed    within    the    jarisdiction. 

The  liability  of  a  ^ja/;i'oa  adatia  cannot 
bo  ciassod  with  that  of  an  ordinary  buyer 
and  seller,  bound  to  find  out  his  creditor 
at  his  place  of  business.  He  undertakes  to 
find  out  a  customer,  himself  or  another  at 
current  prices  for  his  constituent,  and  gua- 
rantees piyment  to  the  coustituant  of  the 
profits  if  any.  He  undertakes  to  send  such 
profits,  not  as  debt  due  from  himself,  but 
as  proceeds  realized  by  him  on  the  con- 
stitueut's  behalf,  at  the  constituent's  cliargea, 
and  he  is  entitled  to  such  charges  as  aa 
agent  for  expenses  properly  incurred  by  him 
in  conducting  such  business.  He  is  to  do 
certain  set  of  service  which  can  be  perfomed 
consistently  with  the  terms  of  his  under- 
taking at  his  own  place  of  business.  lu 
the  absence  of  express  or  implied  promise 
for  performance  elsewhere,  the  undertaking 
only  gives  rise  to  a  cause  of  action  in  tha 
Court  within  whose  jurisdiction  he  resides 
1    Q   B   103   followed. 

The  nature   of  relation  between  a  pakka 
adatia  and  his   constituent   discuss.'.d  6  B.  L. 
R.    10.38     not  followed    and   commented   on.   . 
KED.VRilAL     BHURAMAL  v.    SURAJJIAL 
GOVINDRAM,  9    B-    L.    R-    903. 

180-  S-  46,  49.  Qi.—Letlers  Patent,  cl.  12. 
— Cummissioii  A(jciit — Place  of  payment  of 
debt — Cause   of  action — Jurisdiction. 

The  plaintiff,  a  commission  agent  and 
merchant  carrying  on  business  in  Bombay, 
gOiVo  instructions  to  the  defendants  also  com- 
mission agents  and  merchants  cariying  on 
business  at  Phulgaon  in  the  Birda  Zilla,  to 
enter  into  certain  transactions  on  behalf  of 
the  plaintiff  and  the  defendants  entered  in- 
to those  transactions  as  commission  agents 
on  behalf  of  the  plaintiff.  Accounts  were 
sent  and  advices  wer.3  transmitted  from 
Phulgaon  to  the  plaintiff  in  Bombay  and 
from  Bombay  by  the  plaintiff  to  the  defen- 
dants at  Phulgaon.  Subsequently  the  plain- 
tiff, having  applied  for  leave  under  cl.  12 
of  the  Letters  Patent,  brought  a  suit  in 
the  High  Court  at  Bombay  to  recover  the 
amount  due  froni  the  defendants  at  the 
food  of  the  accounts  between  himielf  as 
principal  and  tbe  detendau  s  as  commission 
agents  at  Phulgaon:  the  dofmdants  p'.oaded 
want  of  jurisdiction.  Held,  that  as  (1)  in- 
structions were  sent  to  the  d.fen.lants  from 
Bombay,  (2)  accounts  were  rondercl  to  the 
plaintiff  (at  Bombay)  and  (3)  demand  was 
made  from  Bombay  to  the  defonl.-.uts  at 
Phulgaon,  the  payment  of  money  therefore 
was  clearly  to  be  in  Bombay.  12  B.  D.  103 
il07)  36  ch.  D.  4-53  (6-U)  11  B.  2.57  Referred 
to.  Pi-y  C::rlain:—'T\ia  expression  "cause  of 
action"  means  tbe  bundle  of  facts,  wh  ch 
it  is  necessary  for  the  plaintiff  to  prove 
before  be  can  succeed  in  his  suit,  not  ir- 
relevant, immaterial  facts,  but  material  facts 
without   which    the  plaintiff   must   faM.     If 


dismissed  as  barred,  under  S.  22  of  the  Act. 
Ilrld,  the  suit  was  not  barred.  It  is  not 
sound  law  to  hold  that  a  plaintiff,  who  has 
sued  for  relief  within  the  period  of  limita- 
tion, must  loss  his  suit  because  all  the 
possible  plaintiffs  have  not  been  joined  and 
those  not  originally  suing  have  been  joined 
as  defendants  after  the  period  of  limuation 
has  expired.  S.  22  of  the  Act  ought  to  be 
interpreted  strictly,  and  the  bar  of  limita- 
tion created  by  it  ought  not  to  be  extended 
to  oases  not  clearly  covered  by  its  provisions. 
Here,  there  .was  no  community  of  interest 
between  the  first  set  of  defendants  and 
the  second  set  of  defendants.  There  is 
no  authority  for  holding  ihat  one  of  the 
several  co-promisees  cannot  sue  for  en- 
forcing his  rights  under  the  contract,  if  the 
others  entitled  to  sue  jointly  with  him  do 
not  j  in  him  in  suing  or  refuse  to  j/iu  as  00- 
plauiiiffs.  If  it  should  beheld  that  he  can- 
not sue  inde]5endenlly,  his  rights  under  the 
contract  would  be  destroyed  by  the  refu- 
sal of  others  to  j  lin  him.  The  debtors, 
the  first  set  of  deiendants,  had  a  right  to 
protect  themselves  against  harassment  by 
insisting  that  all  persons  interested  to  sue 
them  are  brought  on  the  record.  This  pro- 
tection they  have  secured  by  the  joinder  of 
the  second  set  of  defendants.  When  this  has 
been  done,  they  cannot  bo  allowed  to  plead 
that,  because  the  other  set  of  defendants  nave 
been  brought  on  the  record  subsequent  to 
the  period  of  limitation,  their  own  rights 
liave  been  pr.  j  idiced  or  that  the  suit  by  the 
Oi'i,^  nal  plan. (ids,  as  against  thomselvjs,  i" 
barreu  by  Umitiitiou.  The  rule  of  English 
L  iw  in  this  respect  does  not  apply  to  India. 
Further,  S.  45  of  the  Contract  Act  permits  a 
suit  being  brought  by  one  of  several  co-pro- 
misees: He  cannot,  therefore,  lose  his  rights 
bec.iuse  others  refused  to  join.  27  B.  11.  '2? 
C.  510,  156  P.  R.,  18S9,  referred  to. 

Held,  further,  that  the  plaintiff  was  en- 
titled not  merely  to  his  proportionate  share 
of  the  amount  but  to  the  whole  amount  of 
the  claim.  3.  C.  26  referred  to.  LABHU 
RAM  V.  KANSHI  RAM.     76  P.   L.  S, ,  1305, 

(F.  B ) 

178.  S.  45. — Representatives  of  a  deceased 
partner  not  necessary  jjaj-ties  to  a  suit  for  debt 
due  to  partnership — Hindu  Law. 

The  representative  of  a  deceased  partner 
are  not  necessary  parties  to  a  suit  for  the 
recovery  of  debt  which  accrues  due  to  the 
partnership  iu  the  life  time  of  the  deceased. 
It  has  been  so  held  by  the  High  Courts  of 
Allahabad,  Bombav  and  JMadras.  17  M.  108, 
20  51.  23:2,  19  B,  338  and  Pollock  on  Contract 
Act,  referred  to.  18  C.  Si  dissented  from. 
K.  V.  P.  L.  PRIANEN  CHETTY  v.  ARMU- 
GA  PATHKR,    4  L.  B.  R.  1907,  p.  99. 

179  S.  46— 49— ^''( ''■■;/  aJnt  ageucii— Place 
of  performance  of  a  cir.dract — Cause  of  action 
— Jurisdiction. 

The  Contract  Act  makes  no  provision 
for  the  place  of  performance  when  no  time 
or  place  is  fixed  and  where  there  is  no  pro- 
vision to  perform   without  application. 
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any  of  these  material  facts  have  taken  place 
within  the  j  irisdiotion  of  the  Court,  then 
leave  can  bu  given  under  clause  12  of  the 
Letters  Patent.  But  if  no  such  material 
facts  have  taken  place  within  the  jurisdic- 
tion of  the  Court  aud  leave  is  given,  then 
it  is  open  to  the  defendant  to  contend  at 
the  hearing  that  the  Court  has  no  juris- 
diction...Where  no  specific  contract  exists 
as  to  the  place  where  the  payment  of  the  debt 
is  to  be  made,  it  is  clear,  it  is  tho  duty  of 
the  debtor  to  make  the  payment  where  the 
creditor  is.  20.  Q.  B.  D.  158  followed.- MO- 
TILAL  V.  SUBAJMAL,  30  B.  167;  6  B-  L- 
E    1038- 

181-  S-  49  See  S.  46  and  49—9  B.  L.  903 
and  bO  B.  1G7  Nos.  179  &  160  Svpra. 

182-  S-  49- — Civil  Procedure  Code  (Act 
XIV  of  1882),  Sections  17,  57— Jurisdiction  of 
Court- Suit  based  on  contract — Place  where 
jiaymcnt  to  be  made — Bettirn  of  plaint  to  be 
presented  to  proper  Court— Contract  Act  (IX 
of  1872),  Section  19. 

In  ludia,  the  rule  as  to  the  place  of  per- 
formance of  a  contract  whether  it  be  payment 
or  any  other  mode  of  performance,  is  to  be 
determined  by  section  49  of  the  Contract  Act, 
although  the"  common  law  rule  is  that  the 
debtor  must  seek  out  the  creditor. 

The  plaintiff  basing  his  claim  on  a  con- 
tract, and  alleging  that  tho  payment  was  to 
be  made  to  him  at  Sirsi  brought  a  suit  in  the 
Sirsi  Court.  The  defendant  ol  j;oted  that  the 
Court  had  no  j  irisdiction  inasmuch  as  the 
defendant  did  not  reside  within  the  j  irisdic- 
tion of  the  Court.  The  oljjction  failed  in  the 
first  Court.  On  appeal  ihe  District  Judge 
dismissed  the  suit  '•  subject  to  the  condition 
that  if  tho  plaintiffs  so  aosiro,  the  plaint  may 
be  returned  to  them  for  presentation  in  the 
proper  Court." 

On  second  appeal  — 

Held,  that  the  District  Judge  in  proceed- ' 
ing  to  dismiss  the  suit  was  wrong:  inasmuch 
as  there  was  no  jurisdiction  to  institute  the 
suit  in  the  Sirsi  Court,  the  proper  order  was, 
as  indicated  by  Section  57  of  the  Civil  Pro- 
cedure Code,  to  direct  that  the  plaint  should 
be  returned  to  be  presented  to  the  proper 
Courts.  PUTTAPPA  MANJAYA  v.  VIEA- 
BHADRAPPA  N.    7  B.  L.  E.,  933. 

183-  S-  51- — Suit  for  damages  for  breach  of 
contract — Readiness  and  willingness  to  piij 
without  making  actual  tender  of  vtoneij. 

In  a  suit  for  damages  for  breach  of  a  con- 
tract to  deliver  cottou,  there  was  evideuce 
that  the  plaintiffs  had  called  on  the  defend- 
ant to  perform  his  part  of  tho  contract  by 
giving  delivery,  but  that  he  had  refused  to 
do  so  and  had  repudiated  the  contract.  The 
plaintiffs  prove  that  they  were  ready  and 
willing  to  carry  out  their  part  of  the  bargain 
and  had  made  preparations  with  the  object 
of  having  the  money  ready  to  pay  for  the 
cotton  on  dellvi-ry. 

Held,  that  under  S.  51  of  the  Contract 
Act  (IX  of  1872),  they  had  done  sufficient  to 
entitlo  them  to  recover  damages,  and  were 
not  obliged  to  show  that  they  made  au  actual 
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tender  of  tho  money.  SHRIRAM  EUPRAM 
V.  MAD-ANGOPAL  GOWADHAN,  8  C-  W- 
N  25-30  C  865.  EC- 

184-  S-  51  &  52— Detnand  of  the  fulfil- 
ment of  contract — Duty— Demandant's  fault. 

A  man  is  bound  to  be  ready  and  willing 
to  carry  out  his  contract  from  the  very  ear- 
liest momeut  at  which  fulfilment  of  it  can  ba 
demanded,  and  if  a  man  calls  upon  another 
to  do  an  act,  tho  doing  of  which  puts  the 
demandant  under  an  obligation  to  do  another 
act,  then  the  demandant  must  be  ready  and 
willing  to  do  that  act  at  any  time  the  other 
party  does  the  act  which  lays  the  demandant 
under    that    obligation.       PANDURANG    v 

DADABFIOY     4  B-  L-  E  453  =  26  B-  648- 
181.  (a)     S- ,52-— Sec  S.  5i   and  52— 26    B. 

eH'So.  184   Supra. 

185-  S-  55-  Time  essence  of  the  contract 
—Forfeiture  C.  P.  C.  S.  214,  311— Agreement 
to  patj  off  decree  on  a  certain  date. 

Whether  tho  time  of  performance  fixed 
by  an  agreement  is  of  the  essence  of  the  con- 
tract or  not  depends  upon  the  intention  of 
the  parties.  It  must  be  ascertained,  whether, 
in  fact,  the  performance  of  the  contract  by 
one  party  was  meant  to  depend  upon  the 
other  party's  promise  being  fulfilled  by  tha 
day  named  therefor,  or  whether  a  day  was 
named  merely  in  order  to  secure  perfor- 
mance within  a  reasonable  time.  If  the 
foyper  is  found  to  have  been  the  intention, 
no  relief  can  be  claimed  against  foroitur.j; 
if  the  latter  is  found  to  1  ave  heon  the  inten- 
tion, equity  will  not  refus3  relief  if  the  pro- 
mise i-equired  to  be  poifiTaied  was  p?r!orm- 
ed  within  a  reasonable  time.  Wlie^-c  the 
parties  agreed  that  if  the  j  idgm2nt-debt(.'r3 
pay  a  certain  sum  to  tho  d.oree-holder  with- 
in one  month,  the  execution  sale  shall  be  set 
aside  : 

Held,  that  the  intention  of  the  parties 
was  that  performance  within  the  prescribed 
time  was  essential.  Even  if  perforininca 
within  the  time  hid  been  merely  material 
and  not  essential,  no  relief  could  be  granted 
unless  tho  delay  which  occasioned  the  de- 
fault was  satisfactorily  explained  and  ao- 
ocuntcd  for.  Such  an  agreement  is  a  valid 
and  enforceable  agreement,  29  C.  577  ref.  to. 
HARAKH  SINGH  v.  SAHhlB  SINGH.  6 
C-  L.  J.  176- 

186-  S.  55  &  75.  Contract— Damages- 
Building  contract  not  performed  ivithin  time 
fixed — Extension  of  time  —A2)proval  of  work. 

The  plaintiff  sued  thj  defend  xnt,  a  Rail- 
way Company,  as  a  signsa  from  one  6'.,  a 
Railway  contractor,  of  all  the  mon>ys  and 
outstandings  due  to  him  by  the  defendant 
under  a  contract  between  him  and  tho  de- 
fendant. The  claim  was  in  respect  of  a  cer- 
tain sum  deposited  by  S.  as  security  for  tha 
performance  of  tho  contract  aud  an^t'ier 
su:n  representing  the  10  per  cent,  deductions 
withheld  by  the  Company,  under  the  pro- 
visions of  tho  contract,  as  further  security, 
from  payments  made,  from  time  to  time,  to 
S.  and  subsequent  to  the  assignment  to  tha 
plainiiff  for   works  done  by  S.  up  to  the  data 
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on  which  the  defendant  took  over  the  re- 
maining works  from  his  hands,  after  giving 
him  due  notice  and  entrusted  the  same  to 
the  plaintilf  under  a  fresh  contract.  It  was 
pleaded  for  the  defendant  that  S.  having 
failed  to  complete  the  works  within  the 
stipulated  time  to  the  satisfaction  of  the 
Engineer  mentioned  in  the  contract  had 
forfeited  the  sums  claimed  hy  him,  and  that 
S.  was  liable  for  loss  and  damage  sustained 
by  the  defendant  and  also  for  the  loss  of 
profits  and  liabilities  incurred  by  a  tliird 
party  for  whose  benefit  the  contract  was 
entered  into  by  the  defendants.  The  plain- 
tiff contended  that  there  was  no  breach  of 
contract  for  S.  was  unable  to  complete  the 
works  within  the  stipulated  time  partly  be- 
cause of  the  laches  and  negligence  of  the 
defendant  in  furnishing  him  with  the 
plan  of  one  of  the  works  to  be  built  and 
partly  in  couse<iu6uce  of  the  fact  that  the 
quantity  of  work  which  had  to  be  actually 
done  turned  out  to  be  much  in  excess  of  the 
estimated  quantity,  and  that  the  defendant 
acted  unlawfully  in  taking  over  the  unfiaish- 
ed  works  from  S.  The  loss  claimed  by  the 
defendant  represented  the  cost  of  tho  special 
establishment  continued  to  be  maintained 
by  the  defendant  in  connection  with  the 
unfinished  contract  work. 

Held,  that  S.  had  committed  a  breach 
of  the  contract,  for  it  was  proved  that  he 
sought  an  extension  of  time  to  complete  the 
work  and  the  defendant  allowed  him  one 
month's  extra  time,  and  tho  latter  acquies- 
ced in  it  and  raised  no  obj  >otion  as  to  the 
insufficiency  of  the  extensKin.  The  contract 
was  not  an  indivisible  one,  each  of  tlia  works 
therein  referred  to  being  in  itself  an  entire 
contract  upon  the  complotion  of  which  S. 
was  entitled  to  receive  tho  price  thereof  and 
tho  plan  of  one  of  the  works  not  having  been 
furnished  in  time  did  not  preclude  the  defen- 
dant from  taking  over  other  works  from  the 
hands  of  S. 

That  the  original  deposit  by  way  of  secur- 
ity and  tho  10  per  cent,  deductions  only 
formed  an  indivisible  consolidated  security 
for  the  due  performance  of  each  and  all  o.f 
the  several  works,  and  could  not  bo  treated 
as  a  penalty  or  as  liquidated  damages,  for  it 
was  held  by  the  defendant  under  the  express 
terms  of  the  contract  as  security 'to  heap- 
plied  on  or  towards  satisfaction  of  any  loss 
or  dainage  wliioh  the  compmy  may  sustain 
or  incur'  by  reason  of  tho  contractor's  broach 
of  contract.  The  oiiits  was  on  the  defendant 
to   prove  tho  actual    damage  sustained. 

That  the  loss  representing  the  cost  of 
special  establishment  was  recoverable  from 
the  defendant,  but  tho  defendant  had  no 
right  to  claim  loss  of  profits  and  liabilities 
incurred  by  any  third  party,  being  too  re- 
mote and  not  under  the  contemplation  of  i!. 
If  the  building  owiier  has  ordered  extra 
work  beyond  that  specified  by  the  original 
oontract,  which  has  necessarily  increased 
the  time  requisite  for  finishing  the  work,  ho 
is   thereby  prevented   from  claiming  the  pe- 
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naltios  for  noncompletion  provided  for  by 
the  contract.  If  the  extra  work  be  one 
which  the  contractor  was  not  bound  to  un- 
dertake, but  which  he  nevertheless  under- 
takes, and  if  such  extra  work  cannot  bo  re- 
garded as  a  separate  and  independent 
works,  but  is  one  connected  with  tho  work 
originally  stipulated  for,  the  offer  and  tha 
acceptance  of  such  additional  work  will,  by 
necessary  implication;  operate  as  a  variation 
of  the  original  contract,  as  to  the  timu 
therein  fixed  for  the  completion  of  the  work. 
The  same  rule  would  apply  even  if,  under 
the  term  of  the  original  contract,  the  buil- 
der had  agreed  '  to  do  any  extra  work  which 
the  building  owner  or  his  architect  mi^iht 
order.'  The  term  fixed  in  a  contract  for  its 
completion  must  be  taken  to  be  with  refer- 
ence to  the  w.orks  specified  in  tho  contract 
and  not  with  reference  also  to  unspecified 
extra  works  which  might  be  ordoredunder 
tha  contract.  N.-\.B.\INASVVAJII  RELDI- 
YAR  V  THE  MADRAS  RY.  Co.,   Ld.— 13  M- 

L- J-488. 
187.     S.  55,   &   107 -Where  a  party   to   a 

Contract  is  at  liberty  to  rescind  it  under  sec- 
tion 55,  and  does  so,  section  107  has  uo  appli- 
cation— The  meaning  of  section  107  is  that 
"  If  defendant-respondant  instead  of  rescind- 
ing the  contract  had  chosen  to  re-sell  at  tha 
plaintiff-appellant's  risk,  then,  in  order  to  be 
able  to  hold  plaintiff-appellant  liable  for  any 
loss  on  re-sale,  he  would  have  had  to  comply 
with  section  107  by  j^^iviug  reasonable  uotioo 
to  the  plaintiff-appellant."  -0.  C.  (il  referred 
to-NGA  SHWE  rEE  v.  NGA  CHIT  SON. 
U.  B   R   1903.  P,  9. 

188-  S.  55,  231.  2^2-— Time,  essence  of 
contract — Specific  performance — Pleadings. 

In  a  suit  lor  sp'icifio  performance  it  is  of 
soma  importauco  to  distinguish  between  nego- 
tiation and  contract  and  to  ascertain  what  tho 
contract  is,  when  and  by  whom  it  was  made,, 
and  who  the  parties  are  who  are  bound  by  it. 
Where  a  party  contracts  with  another  in  his 
own  name,  without  disclosing  at  any  time  that 
he  is  only  acting  as  agent  for  another,  the 
burden  of  the  contracc  as  between  the  con- 
tracting parties  rests  with  the  person  aetually 
contracting,  and  the  other  party  has  nothing, 
to  do  with  che  former's  undisclosed  intentions. 
If  a  p-irson  who  has  drawn  up  a  contract 
with  his  own  hand  and  signed  it  wislres  to 
persuade  the  Court  that  somehow  or  otLier  an 
important  terra  has  h-en  omilted  hy  inadver- 
tence or  mist.ike,  he  is  surely  bound  to  pledge 
his  oath  to  the  truth  of  the  story,  and  not  the 
less  so  when  bisoponent  come;  forward  and 
swears  that  there  is  no  foundation  for  tha 
suggestio-n ;  and  his  advocate  is  not  to  bo 
listened  to,  if  ha  himself  will  not  venture  to 
go  into  the  witness  box  in  support  of  the  story 
he  asked  the  Court  to  believe.  The  defen- 
dants agreed  to  take  a  lease  of  certain  promi- 
ses from  the  plaintiff  at  a  certaiji  rent,  upan. 
the  plaintiff  undertaking  to  ei-ecta  godowu  la 
the  premises,  in  accordance  with  a  plan  ap- 
proved by  the  defendants.  The  promises  were 
in  the  occupation  of  tenants  to  the  knowledge 
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of  both  parties  and  who  could  not  be  cj  scted 
at  a  mouieiib's  7iotic5.  The  pbiintiff  projnisod 
tocleirthe  groind  and  erect  the  proposed 
buildings  as  soO'i  as  practicable  and  lio  ulso 
said  that  wlie  •  thj  land  was  ready,  the  build- 
ings might  le  tinislijd  in  the  course  of  three 
or  four  mouths. 

Held : — That  in  the  circumstances  the  plain- 
tiff did  not  undoitike  to  finish  the  buildings 
within  3  monihs,  irrespective  of  the  time 
when  the  existing  tenants  vacated  the  land. 

That  though  time  was  not  made  the  essence 
of  the  contract  by  the  terms  of  the  written 
agreement,  in  the  contemplation  of  both 
parties  the  buildings  were  to  be  completed, 
without  unreasonable  delay  ;  and  that  in  case 
of  undue  delay  on  the  part  of  the  plaintiff, 
the  defendants  might  have  made  time  the 
essence  of  contract  by  giving  notice  tl'at  they 
(the  defendants)  would  not  hold  themselves 
bound  to  comioiete  the  covenant  unless  the 
business  was  finished  within  a  specified  time, 
assuming  the  time  specified  to  be  such  as  the 
Court  would  hold  to  be  reasonable  under  the 
circumstances. 

In  a  suit  for  specific  performance,  if  the 
plaintifi's  case  is  clear  and  the  written  state- 
ment does  not  disclose  any  valid  defence,  the 
suit  according  to  the  English  practice  ought 
to  be  decreed  at  once.  It  is  not  incumber.t  on 
a  party  to  go  to  the  trial  a'-med  with  official 
and  documentary  evidence  to  rebut  and  dis- 
prove insinuations  which  had  never  been 
made.— IRKAMULI  HUG  v.     WILKIE.— H 

CW  N-346=4Ali  J.  740=6  C-  L  J. 
682;  P-  C=17  M-  L.  J  454  (P.  C) 

189.  S.  ^Q—Sale  not  completed— Retuni  of 
deposit — Rescission  of  contract : — 

S.  56  provides  for  a  case  in  which  the  per- 
lormanoe  of  the  contract  becomes  impossible 
otherwise  than  by  some  act  of  the  promisor. 
The  contract  does  not  become  void  if  the  pro- 
misor does  something  which  renders  the  per- 
formance of  the  contract  impossible.  Where 
the  parties  to  a  contract  agreed  to  sell  and 
purohi  se  certain  property  but  did  not  get  the 
sale  completed  in  ten  months  after  the  agree- 
ment and  allowed  the  property  to  ba  auction- 
ed :  he'd  that  the  reasonable  inference  from 
their  conduct  was  that  the  parties  had  re.^c;n- 
ded  the  contract,  and  none  of  thein  could  sei 
for  its   performance.      GANGA  DEI   v.  ASA 

Ra:,!.  4  a  LJ.  778=  awn.  1908-  P5  = 
8  12  L-T- 177- 

190  S-  56 — Impossible  performance,  S.  375 
C.  P.  C-  Parlies  to  iuit  agreed  that  plaint- 
ij)  and  his  younger  brother  shonld  execute  a 
sale  deed  and  that  the  suit  should  be  dismis- 
sed in  default — Rrfvsal  of  iiounger  brother  to 
join    in  its   execution   in  effect    of. — 

S.  375  C.  P.  C.  docs  not  prevent  the  par- 
ties to  a  suit  from  entering  into  an  agree- 
ment, that  toe  j^laintifl  and  his  younger 
brother  should  execute  a  jiint  !:alo-deod, 
within  a  week  of  the  plaint  property  in 
favor  of  the  defendant,  for  a  certain  amount, 
and  that,  if  the  plaintiff  should  fail  to 
do  so,  the  suit  should  be  dismissed. 
Mor   does    it  preclude   the   Court   from  giv- 
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ing   effect   to   it,  if   satisfied    that    the    party 
has  failed    to  perform   his   part. 

The  refusal,  by  the  younger  brother,  to 
join  in  the  execution  of  the  agreement, 
cannot  make  the  performance  of  the  agree- 
ment by  the  plaintiff  impossible  within  tbo 
meaning  of  9.  5G,  Contract  Act.  R.ANG- 
ASWAMY     KAVUNDAN    v.    TBISA     M.\IS- 

TRY.    17  M  L  J.  37- 

li91  S.  5S — Alternative  promise— Indivi- 
sible,— 

Difficulty  arises  where  there  is  a  single 
promise  with  alternatives  which  can  not 
be  separated  and  a  single  consideration. 
For  instance  where  the  contract  between 
a  husband  and  wife  was  that  A,  the  husband, 
would  live  quietly  with  B.  the  wife  if  they 
could  manage  it  and  if  not  B.  the  wife  would 
be    free  to  live   away  from  A. 

Held,  it  is  impossible  to  separate  the 
alternative  and  therefore  the  contract  is 
totally  void.  MEHER  ALLY  v.  SAKBB 
KHAN    BHAI.     7,   E   L-   E-   606- 

192  S.  59 — -Appropriatimi  of  instalments 
due  under  one  decree. 

A  deci-ee  was  passed  on  a  compromise, 
which  provided  for  payment  by  instalments, 
and  the  decree-holder  was  entitled  to  recover 
the  whole  balance  immediately  on  default  of 
payment  of  two  consecutive  instalmeirts.  The 
judgment-debtor  paid  three  out  of  five  instal« 
ments,  specifying  that  the  payments  were  to 
be  appropriated  to  the  second,  third  and 
fourth  instalments,  held,  that  S.  59  of  the 
Contract  Act  did  not  justify  such  appropria- 
tion and  the  decree-holder  was  entitled  to 
appropriate  the  payments  to  the  three  first 
instalments  and  to  an  order  absolute  for  sale 
by  rea.son  of  the  fourth  and  fifth  instalments 
beingovcrduo.     PAZ  \L  IIUSAIN   i'.  MfWAN 

ALI,  AWN-  (1906),  125  =  3:A  L  J.  430- 

193  S.  59.— Ri venue  Sale  Law  (Act  XI  of 
lS-59),  Section  27 — Revenue  sale — Arrears  of 
Government  revenue — '  Debt' — Title  of  purchas- 
er— Date  of  sale — Appropriation  of  payment  of 
arrears  of  revenue. 

As  the  terms  of  section  27  of  the  Kevenua 
Sale  Law  shDw,  that  the  sale  certificate  is 
granted  to  the  purchaser  at  a  revenue  sale  for 
purposes  of  evidence,  but  the  title  vests  in  the 
purchaser  from  the  date  of  sale. 

The  sale  law  under  Act  XI  of  1859  is  com- 
plete by  itself,  and  the  relation  between  the 
Government  and  the  holders  of  estates  liable 
to  pay  revenue  under  the  Act  stands  on  an 
entirely  different  footing  from  that  on  which 
the  relation  between  creditors  and  debtors 
is  based  ;  and  arrears  of  Government  revenue 
are  not  a  debt  within  the  meaning  of  section 
59  of  the  Contract  Aot. 

When  kists  ot  Government  revenue  for 
September  1901  and  January  1902  had  fallen 
into  arrears  the  defaulting  proprietor  paid 
the  amount  due  for  January  hist  but  the 
Collector  credited  it  towards  September  kist, 
and  the  land  was  sold  to  realise  revenue  for 
January  kist — 

Held,  that  the  action  of  the  Collector  was 
not  irregular  and  the  sale   was  not  open   to 
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any  obiootion.  L.R.,  20  LA  •  165  referred  to. 
MljNSUI  GANG  A  BISHEN  SINGH  v. 
SIIKIK  MAHOMED  JAN.     10-  C  WN-  948- 

But  sec  la  C.  \\^.N.  646  to  the  contrari/—No.  1!>5 
Infra  {Ed.) 

191  S-  59 — ApportioHmcnt  of  payiU'.nt — 
Ben;al  Tenancy  Act  XIII  of  i.s.s'5  S.  55. 

There  is  much  differenco  betwooa  the  pro 
visions  of  S.  55  Bengal  T.  A.  &  S.  50  of  the 
Contrjct  Act.  Under  S.  59  of  the  Contract 
Act  the  Court  may  have  regard  not  only  to 
the  debtors'  express  intimation,  but  also  to 
circumstances  implying  that  the  payment  is 
to  bo  applied  to  the  discharge  of  some  parti- 
cular debt.  Under  s.  55  B.  T.  A.  the  debtor 
must  declare  the  year  and  the  instalment  to 
which  he  wishes  the  payment  to  be  credited. 
]f  he  does  not  do  so,  the.payment  may  be 
troditcd  to  fcuch  year  and  instalment  as  the 
Lvidlod  t;  ii'is  fit  MOHni  CHANDRA 
B.)Y  V    SIIKIMAT  KALITARI  DEBYA  U  C- 

W-  U  993 

195  S-  59  &  GO— Sale  binder  Revenue  sale 
iaii— iiiHuiy  aside  sale — Appropriation  of  pay- 
ments by    Co'.Uctvr. 

A  revenue  sale  vras  set  aside  on  the 
ground  that  there  was  no  arrear  inasmuch 
as  the  Collector  ought  to  have  appropriated 
the  amount  sent  by  the  owner  to  the  pay- 
ment of  the  January  liist  for  which  the  sale 
was  held  and  not  to  the  following  March 
hist. 

Whether  S.  59  and  60  of  the  Contract  Act 
apply  to  the  appropriation  of  land  revenue 
sent  to  the  Collector  discussed  10  C.  W.  N. 
94-;  &  3:3  C.  1193  d  s  ented.from.  JOGENDRA 
MiiHAN   SEN    u.  UMANATH  GUHA  12   C- 

W  N-  646- 

196  S-  62-  Contract— Novation. 

k  contract  by  novation  requires  this  as 
an  essential  element  that  the  rigVits  against 
the  original  contractor  should  be  relin- 
quished and  the  liability  of  the  new  con- 
tracting party  iiccepted  in  their  place.  N.ADI- 
WLLLA     f.CHANNAPPA   5.   B-  L.   R.    617 

197-  S-  Q2—^oi-alion—Hundies  in  sathfac- 
tion  of  account — Eight  to  sue  on  accounts. 

Where  tne  plaintiff  accepted  two  hundis 
i.i  satisfaction  of  money  due  to  him  on 
book  accounts  by  the  defendant,  and  on 
d;fault  of  payment  sued  the  defendant  for 
thj  money  due  on  book  accounts,  and  it 
was  contended  by  the  defendant  that  there 
was  a  novation,  and  the  plaintiff  not  having 
sued  on  the  hundis  his  suit  should  be  dis- 
missed. 

Held,  that  the  plaintiff,  not  having 
parted  with  the  hundis  which  remained  un- 
paid till  the  date  of  suit,  was  entitled  to 
sue  for  the  money  due  on  book  accounts 
independently  of  the  Jmndis.  7  Cal  ,  250. 
84  P.  R.,  1885.  82  P.  R.,  1801  ;  71  P.  R.,  1897, 
followed.  BAIiDp:0  SAlIAl  v.  MVl,  GHAND. 

28  P    li  R- 1903-7  P  R.  1903- 

198-  S-  Q2—Novati,OH— Privily  between 
parties  to  new  contract. 

A  party  to  an  ,  agreement  cannot  plend 
that  he  is  no  longer  responsible  under  it  by 
reason  of  the  other  party   having  accepted  a 


fresh  agreement  from  a  third  person  to  which 
ho    was    no    party.     ISHER   DAS    v.    HIRA 

NAND     80  P- L- R.  1903. 

19y-     S   62  &  Qi—Nuoation— Release. 

.\  sued  B  and  C  for  the  balance  due  ou 
promis.sory  notes.  .A  admitted  that  by  au 
agreement  subsequent  to  pro-notes  he  bad 
agreed  to  release  B  on  his  iJaying  half  the 
amount  due  on  the  notes,  but  as  B  had  not 
paid  the  half  in  full,  ho  claimed  to  be  entitled 
to  sue  B  and  C  for  the  full  amount  due  ou 
the  original  notes. 

The  document  executed  by  A  was  in  faot 
an  absolute  release  of  13  from  all  liability 
on  the  pronotes. 

Held,  that  the  rele  .se  could  not  be  treated 
as  a  mn-e  agreement  to  release  upon  the  full 
pa\mjat  of  half  the  anoint  due  ou  tbe 
note-,  ;  and  that  A  had  no  right  of  suit 
against  B  on  the  pronote  3  C.  32!  referred 
to,  15  C.  319  distinguish  d.  ABDUL  MAJID 
V.  K.  P.    M.    VELLIAN    CUEi'TY.     L-  B   R 

1900  02.  P  170 

200     S.   62,    78,    95— Negotia'Je  .  Instru- 
ments  Act — Fayni  nt — Contract  uf  purchase 

Hundi  taken    in  part  payment. 

Defendants  agreed  to  sell  p;>,ddy  to  plaint- 
iff on  the  terms  that  the  balance  of  the  price 
after  giving  credit  for  an  advance  of  Rs. 
1,000,  should  bo  paid  by  plaintiff  on  deli- 
very at  a  place  mentioned.  It  was  agreed 
that  an  assignment  of  a  debt  for  Rs  100 
and  a  hundi  fur  li^.  900  should  be  accept- 
ed as  payment  of  the  advance.  Defendants 
sold  the  paddy  to  a  third  party  at  a  higher 
price,  and  plaintiff  now  sued  for  damages" 
for  breach   of  contract: 

Hild,  that  plaintiff  was  entitled  to 
damages.  As  the  Rs.  100  assigned  and  the 
hiindi  for  Rs.  000  were  agreed  to  be  the 
payment  of  the  advance  of  Rs.  1,000,  the 
acceptance  of  tbo  hundi  operated  as  pay- 
ment, thouj^h  it  might  be  only  conditional, 
and  the  rigiat  to  receive  the  Rs.  900  as  p.ift 
nf  the  price  might  revive  it  the  hundi 
should  be  dishoujured,  and  notice  of  dis- 
lionoui-  duly  given. 

IleUi  also,  that  the  property  in  the 
paddy  had  passed  to  the  buyer  under  s.  73 
of  the  Contract  Act,  and  under  s.  05  of 
till  t  Act,  the  defendants,  as  vendors,  would 
have  a  lien  on  the  goods  and  would  not  he 
bo  md  to  deliver  until  the  price  had  been 
pai.l,  including  the  Rs.  900  due  under  the 
liundi     if    the     latter     were     dishjnoured  — 

Kui'TAYAN     ciif/i:ty    v.    pala:-;iap\ 
cHErTY.    27  M-  540- 

f  01     S.  63—iicc   S.    2,   33,    63  and   'i5-:in. 
li   61;  No  II)  fupra. 

202  S.  63— Sec  S.    62  and   63—1  L.  B.  R. 
J.VO'O:?.!'.    170   No  199  supra. 

203  S.     G3—Rcmii^ion — Dispcnsimj    u\fh 
performance. 

A  Municipal  Committee  sued  a  Contrac- 
tor and  hi.s  surety  for  sums  due  under  a 
contract.  The  defence  was  that  the  Coni- 
niittee  had  in  a  .special  gt;nerai  meo-.iug 
p-!.i>cd  a  resolution  di.-ipcusing  witli  or  re- 
mitiiug    the   performance   by    the   defendant 


(     315    ) 


CIVIL  DIGEST  OF   CASES 


<    316    ) 


Sup;  Govt,  acts  (IX  oMS7i)    (Contd.) 

of  so  miioh  of  his  obligation  as  gave  rise 
to  the  suit  .ind  that  tlia  resolution  was 
communicated   to   tha   defendaiil). 

Hdd  thti,t  there  could  be  a  dispensation 
or  remission  under  S.  63  of  the  Contract  Act 
by  meaus  of  an  agreomjnt  or  contract  alone. 
There  must  be  a  proposal  of  the  dispensa- 
tion or  remission  and  ani  acceptanca  tiiare- 
of.  ss.  2,  2:J,  25,  G3,  133  and  135  of  the  con- 
tract  Act  were   considered. 

Held,  also  that  the  committee's  Reso- 
lutiou  \Vi\s  doS'^'otivQ  and  illegal.  ABAJI  v. 
T£tE   TRTMBAK  MaNIGirALITY.     5  B.  L- 

R.  699=33   B    63. 

204  S.  63— •S'.'i;  Evidence  Act  S.  92.  Pro- 
viso {4)  25.   .U.    195. 

204  S.  Q^— Company — Agreement  between 
Comjxiny  and  Director  how  far  binding  o>i 
Company -Scope    of    authority    of  officers  of 

Company Principal     and     agent General 

authority— Ratification — Acquiescence — Invalid 
contract— Restitution. 

The  plainlifTs  who  were  until  a  short 
time  before  they  filed  the  suit  mutsaddis  of 
the  defendant-company  brought  this  suit 
against  the  comp.iuy  and  their  managing 
agents  for  refund  of  the  value  of  the  shares 
they  had  purchased  under  the  agreement 
under  which  tbey  had  been  appointed  and 
for  other  damages  for  breach  of  the  con- 
ditions  of  that   agreement. 

It  was  alleged  in  the  plaint  that  on  30th 
January  1899  an  .agreement  was  entered  into 
between  the  plaintiffs  and  the  defendant 
company  under  which  the  plaintiffs  were 
constituted  mutsaddis  of  the  company  for 
twenty  years  and  agreed  to  take  400  shares 
of  the  company  valued  at  Rs.  40,000  which 
they  stipulated  to  pay  between  Feb- 
ruary and  .July  1892  and  further  to  advance 
to  the  company  Rs- 30,000  in  promissory 
notes  and  bills  of  exchange,  that  their  re- 
muneration was  fixed  at  8  annas  per  cent, 
on  all  purchases  of  raw  materials  and  Rs-  1- 
6  iJer  cent. -on  all  sales  of  its  produce  except 
such  as  the  plaintiffs  declined  to  guarantee 
and  countersign,  that  plaintiffs  were  to  bo 
irremovable  within  this  period  except  for 
per.'ional  dishonesty,  and  that  accounts  be- 
tween the  plaintifis  and  dcfoudants  were  to 
be  settled  according  to  the  provisions  of  the 
agreement,  that  in  addition  to  the  above  the 
managing  agents  of  the  company  agreed  to 
give  the  .  plaintiffs  a  quarter  of  their  own 
commission,  which  by  the  Articles  of  Asso- 
ciation of  the  company  was  fixed  at  7J 
per  cent  on  the  gross  profits  of  its  busi- 
ness, that  plaintiffs  fulfilled  all  the  condi- 
tions imposed  on  them  and  performed  their 
part  of  Ulie  agreement  and  wor!;ed  as  mut- 
saddis of  ihe  company  from  May  1900  to 
March  1901  when  the  defendants  wrongfully 
put  an  end  to  the  agreement  and  ousted 
the  plaintiffs  from  their  post. 

It  appctirod  that  one  of  the  plaintifis 
was  a  Director  of  the  compiny  when  the 
contract  was  entered  into.  He  did  not  vote 
when  the  loan  from  the  plaintitis  was  accept- 
ed   at     a     meeting    of    the     Directors    and 
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ceased  to  be  a  Director  at  least  from  2l3t 
July  1900.  The  agroomant  purported  to  ba 
one  with  the  defendant-company  and  the 
Directors'  interest  in  it  was  patent  in  the 
writinf  in  which  it  was  embodied.  There 
was  no  concealmont>'and  the  agreement  waa 
drawn  up  and  revised  by  the  standing 
counsel  of  the  company  who  had  never  be- 
fore ho  appeared  to  conduct  th.a  defence  on 
behalf  of  the  company  pointed  out  its 
invalidity  or  impropriety.  In  the  Articles  of 
Association  of  the  defendant-company  clau- 
ses 94  and  95  provided  for  Directors  deal- 
ing personally  with  the  company  and  laid 
down  the  consequences  of  such  dealing. 
Clause  95  provided,  inter  alia,  that  by  enter- 
ing the  company's  service  or  being  a  Direc- 
tor in  a  similar  of  competing  company  or 
being  directly  or  indi.r6otly  interested  in  any 
similar  business,  his  post  shall  be  vacated. 
Clause  95  provided  exceptions,  and  among 
these  were  that,  with  the  sanction  of  the 
share-holders  at  a  general  meeting,  a  direc- 
tor might  buy  and  sell  articles,  land,  &c. 
from  the  company  and  only  required  that 
ho  should  not  vote  when  such  a  contract 
was  put  before  the  general  meeting  and  in- 
validated his  vote  it  he  did  give  it. 

It  was  contended  for  the  defendants,  inter 
alia,  that  the  agreement  was  invalid,  for  (a) 
it  was  entered  into  by  the  managing  agents 
in  excess  of  their  authority,  and  (6)  was  a 
fraud  on  the  company  as  it  was  agamat  its 
interests  and  had  been  entered  into  with 
one  of  the  Directors  without  the  knowledge 
of  other  Directors  and  the  share-holders. 

Held,  that  in  regard  to  no  part  of  the 
agreement  could  it  be  said  that  the  fact  of 
one  of  the  proposed  mutsaddis  being  a  Direc- 
tor avoided  it  under  the  Articles  of  Associa- 
tion or  on  the  general  prinoiplo  that  the 
Director  of  a  company  stands  in  a  fiduciary 
position  to  the  share-holders  and  cannot 
make  any  personal  profit  in  a  transaction  in 
which  the  company  is  interested  without 
the  knowledge  and  sanction  of  the  share- 
holders. L.  R.,  32  L.  /.  Ch.  (1863)  151,  L.  R., 
6  H  L.  189.  L.  R;  42  L.  J.  Ch.  044,  L.  R.,  1 
Ch.  (1398)  358,  L.  R,  1  Ch.  (1900)  753.  L.  R., 
22  L.  J.  C.  P.  (1853)  99,   referred  to. 

Held,  also,  that  the  contract  was  not 
biudino  on  the  company  for  it  was  un- 
reasonable and  excessively  onerous  and  was 
not  covered  by  the  general  authority  given 
to  the  managing  agents  to  appoint  mutMddis 
on  such  terms  as  thev  might  think  fit.  1(  P. 
R    1901,  s   e  ,  93  P.  fj.    R.,  1901,  followed. 

'  Heid,  further,  that  ths  agreement  was 
not  ratified  by  the  company  and  there  was. 
no  acqaio.«3n.;o  bv  it  in  it=;  t.^rm;  so  as  to 
make  the  agroomont  b  ndiag  oi  ths  cjmpvny. 
The  faot  of  th  •  phiintifis  baing  miitsadd:s  to 
th"  knowledge  of  share-holders  could  not 
be  treited  as  proof  of  aequiosaence  in  the 
terms  of   the  agreement. 

Hdd,   alsj.    that   the  plaintiffs    were    not 

entitled    to  refund   of    the  value  of  tbt;  shares 

'  for  they    must   be  tr.jat.ed   as  outside   the  ag- 

'  reement  and   section  64  of  the  Contract  Act 


(    817    ) 


CIVIL   DIGEST   OP  CASES 


(    31S    ) 


Sup:  Govt,  acts  (IX  of  1872)    (Contd.) 

did  not.  apply  to  the  case.  RAM  DHAND 
r  DIAMOND  JUBILEE  FLOUR  MILLS 
COMPANY  LD.  lOOP  L  R  1905  =  10  P- 
R.,  1905- 

206      S   64 —See  S.  19  &  61—49  P.  R.  1904 
No.  64  stipra. 

207-  S.    64-— See  S.   10,   11,   64,   25—56  A 
342  No.  21  siqira. 

208-  S-  64— See   S.   11,   19,  64,   65—30   C. 
i3H  P.  C.  No.  28  supra. 

209-  S.    65-— Contract— Rectification,    of— 
Discharge  of  debt  by  mistake — Helief. 

The  relief  contemplated  by  section  65  of 
the  Contract  .\ct  is  that  the  party  prejudiced 
by  the  mistake  should  be  releivod  from  the 
consequences  thereof. 

Where  the  ijlaiotills  by  mistake  released 
a  debt  due  to  them  they  would  be  entitled 
to  be  placed  in  the  same  position  as  they 
would  be  if  there  had  been  no  release  and 
also  compensated  for  any  loss  which  may 
have  necessarily  resulted  from  the  mistake. 

Where  the  debt  which  was  released  by 
mistake  was  on  the  date  of  discovery  of  the 
mistake  not  barred  by  the  statute  of  limita- 
tions the  party  entitled  to  relief  on  the 
ground  of  mistake  could  claim  no  compensa- 
tion as  no  loss  was  sustained.  He  can  only 
bo  entitled  to  a  declaration  that  the  release 
is  void  and  should  be  cancelled  if  in  writing. 

But  where  the  debt  released  by  mistake 
is  barred  at  the  date  of  the  discovery  there 
is  a  loss  which  is  the  necessary  result  of  the 
mistake  when  relief  against  the  mistake  will 
comprise  not  only  a  cancellation  of  the 
rel.ase  liut  nlso  coiupensation  l^r  the  loss. 
THE  MADK.iS  COZnSULUJ.vTED  SUG\R 
AND  SPIKi'L'  FACTORIES,  LIMITED  v. 
WILLIAM   SIS3M0RE    SHAW  &  OTHERS. 

14  M.  I-  J  443 

210.     S-    Qb— Report     of     referee— Onm— 
^VarraiUj  as  to  age. 

A  person  insuring  his  life  is  bound  to 
make  a  true  statement  regarding  his  age  at 
the  time  of  his  insurance. 

The  warranty   as    to  ago   is   an  absolute 

warranty  and  not  only  as   one    of   his  belief 

and  the  plaintiff  on    whom  the   onus  lay  had 

failed  to   prove   the   correctness  of  the  ago  is 

.  warranted  by  him. 

He  is  not  entitled  under  S.  65  of  the 
Contract  Act  to  a  refund  of  the  p'(;nM'(J  paid 
on  the  policy  during  the  lifetime  of  the 
assured.  Section  v5  can  ajiply  only  to  cases 
in  which  the  agreement  is  discovered  to  be 
void  or  the  contract  becomes  void  at  law  for 
any  of  t be  reasons  specified  in  the  Contract 
Ae[.  Neither  that  Section  nor  Section  U-i 
o.ijplies  to  cases  in  which  there  is  a  stipula- 
tion that  by  reason  of  a  breach  of  the  war- 
ranty by  one  of  the  parties  to  the  contract 
the  other  party  shall  be  discharged  from  the 
performance  of  bis  part  of  the  contract. 
ORIENTAL  GOVT.  SECURITY  LIFE  AS- 
SURANCE COY.,  LD.  V.  NARASIMHA  CHA- 

Ei.    M.  L  J.  180LP- 373  =  25  M  183- 

211-_    S.  65-     Contract  by  Lunatic  void. 
Whore    money   was   but   by   a  lunatic  to 
another  man  hold  that  it  could  bo  recovered 
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in  a  suit  on  his  behalf  by  hi.s  next  friend 
under  S.  65  of  the  contract  Act,  even  though 
the  contract  under  wbicli  it  was  but  waa 
void  in  law.  JUGAL  KISHORE  v.  CHEDA. 
1-  A.  L-  J-  43.  See  S.  11  dc.  30  C.  539  No.  28 
supra. 

212  S.  65— Limitation  Act,  (XV  of  167?) 
sell,  a,  art.  0',-— Agreement  to  sell— Suit  for  spe- 
cific performance. 

The  defendants  against  whom  a  decrcee 
for  foreclosure  was  outstanding  agreed  to 
sell  certain  immoveable  property  to  the 
plaintiff,  and  the  plaintiff  pci  1  into  Court 
as  part  of  the  cousiderat.on  the  amount 
due  by  the  defend::nts  under  the  foreclosure 
decree.  The  defendants  neither  executed 
a  conveyance  rf  the  property  which  they 
had  agreed  to  soil,  nor  did  they  return  to 
the  plaintiff  the  money  which  he  had  paid 
on  their  behalf.  The  plaintiff  thereupon 
sued  the  defendants,  claiming  in  the  alter- 
native either  a  decne  for  specific  perform- 
ance of  the  agreement  to  sell  or  a  refund  of 
the  money  paid  by  him  as  part  of  the  con- 
sideration for  the  sale  agreed  upon.  The 
Court  of  first  instance  gave  the  plaintiff  a 
decree  for  specific  performance^  On  appeal 
by  the  defcndiints,  it  was  held  by  the  High 
Court:  (1)  that  the  terms  of  the  agreement 
to  sell  not  being  satisfactorily  proved,  no 
decree  for  specific  performance  could  be 
made  ;  (2)  that  the  plaintiff  was  therefore 
entitled  to  get  back  the  money  which  ho  had 
paid  under  the  agreement — 11  A.  47  followed 
UDIT  NARATN  MISR  v.  MUH  vMMAD 
MINNAT-UI.LA.   25  A  618- 

213-  S.  65  -Marriage  Contract — Pan  money 
paid — Suit  for  money  paid  and  damages— Pub- 
lic j'olic)/ — (Jntis. 

The  plaintiil  alleged  that  the  defendants 
agreed  to  give  their  si.ster  in  mairiage  to 
him  aud  he  agreed  to  pay  them  4J«-  190 
as  |)aa  money,  of  which  Jte-  135  was  paid  in 
cash  and  the  balance  was  to  be  paid  en  thp 
marriage  day.  He  also  alleged  tliat  he 
pjrtormcd  all  ceremonies,  feasted  his  caste 
people  and  on  the  day  fixed,  wett  to  the 
defendants  house  to  marry  their  si,  ter,  but 
they  refused  to  give  her  in  marriage,  and 
subsequently  had  her  married  to  some  other 
person.  Therefore  he  sued  to  recover  the 
sum  advanced  and  damages.  Now  the  ques- 
tion was  whether  the  contract  for  marriage 
for  a  consideri.tiou  was  immoral  and  againat 
public  policy  and  whether  the  plaintiff  was 
entiUed  to  a  refund  of  the  money  paid  in 
part  performance  of  tho  agre  ment  aud  to 
recover  dam  It  es  for  breach  thereof. 

Meld,  from  a  review  of  the  aalhorities, 
the  fo.Howiiig  rules  are  deduciblo; — (1)  Au 
agreement  to  remunerate  or  reward  a  third 
person  in  cons  d, 'ration  of  negotiating  a 
marri-Fge,  is  contrary  to  public  policy,  and 
cannot  he  enforced  13  B.  131,  Note;  17  M. 
9;  13  B.  120  referred  to.  (2)  An  agreement 
to  pay  money  to  the  parents  or  guardian 
of  a  bride  or  bridegroom,  in  consideration 
of  their  cousonting  to  the  betrothal,  is  not 
necessarily  immoral  or  opposed  to  public  po- 
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licy.  Where  the  parents  of  tbe  brido  are 
not  seeking  her  welfare,  hut  give  her  to  a 
husband,  otherwise  ineligible,  in  considera- 
tion of  a  benefit  secured  to  themselves,  the 
agreement  by  which  such  benefit  is  secured 
is  opposed  to  public  policy  and  ought  not 
to  be  enforced  13  M.  83;  '23  A.  49.5;  22  B. 
6o8;  referred  to.  (3)  Where  an  agreement 
to  pay  money  to  the  parents  or  guardian 
of  a  bride  or  bridegroom,  in  consideration 
of  their  con5euting  to  the  betrothal,  is,  un- 
der the  circumstances  of  thi  case,  neither 
immoral  nor  opposed  to  public  policy,  it 
will  bo  enforced,  and  damages  also  will  be 
awarded  for  breach  of  it  7  Bom.  H.  C.  R. 
0.  0.  J.  122;  11  B.  il2;  2.5  W.  R.  32;  (4) 
A  suit  will  lie  to  recover  the  value  of  orna- 
ments or  presents  given  to  an  intended  bride 
or  bridegroom  in  the  event  of  the  marriage 
contract  being  broken  7  Bom.  H.  G.  R.  O. 
C.  J.  122;  IG  B.  673;  (5)  Although  a  Court 
inay  not  enforce  an  agreement  to  pay  mo- 
ney to  the  parents  or  guardian  of  an  in- 
tended bride  or  bridegroom,  on  the  ground 
that  the  agreement  is  opposed  to  public 
policy,  yet  a  suit  is  maintainable  for  the 
recovery  of  any  sum  actually  paid,  pursu- 
ant to  the  agreement,  if  the  contract  is 
broken  and  the  marriage  does  not  take 
place  14  W.  R.  154  =  5  B.  L.  R.  395;  10  C. 
1054;  (6)  If  one  of  the  contracting  parties 
alleges  that  the  agreement  is  opposed  to  pub- 
lic policy,  it  is  for  him  to  set  out  and  prove 
those  special  circumstances,  which  will  in- 
validate the  contract  13  M.  83.  Applying  the 
above  principles  to  the  facts  of  the  present 
case,  the  question  of  the  illetfility  of  the 
contract  was  not  raised  in  the  written  state- 
ment, nor  was  it  argued  in  any  shape  ii 
the  Court  of  first  instance.  There  was  no 
allegation  or  proof  of  any  special  circum- 
stances, under  which  the  contract  in  this 
particular  ca-'-e  could  be  held  illegal.  The 
eoutentiou,  that  what  is  opposed  to  public 
policy  in  England  is  necessarily  opposed  to 
public  policy  ia  this  country,  although  the 
social  circumstances  of  the  two  countries 
are  admittedly  widely  different,  cannot  be 
accepted  as  correct.  Similarly,  the  argument 
that  a  Judge  has  an  almost  unlimited  right 
of  deciding  cases  according  to  bis  own  view 
of  public  policy  for  the  time  being,  cannot 
be  accepted.  Where  a  plaintiff  has  paid  mo- 
ney to  tbe  defendant  upon  an  illegal  exe- 
cutory contract,  or  for  a  future  illegal  object, 
before  there  has  been  any  substantial  part- 
performance,  there  does  not  appear  to  bo 
any  good  reason  why  he  may  not  demand 
or  recover  back  the  money.  In  the  result, 
the  suit  was  decreed.  BAKHSHI  DAS  v. 
KADU   DAP,    1   C-   Ii-    J    261. 

214-  S-    65-— See    S.   2,    23,   65—28.  B.   CG 
Ko.  10  SHjira. 

215-  S-  65— See   S.    10,    11,  &c.— 26  A.  343 
No.  21  siij^ra. 

216-  S.  65-— See  S.    11,   6.5- 33  P.  R.,  1907 
No.  m  sii.im. 

217-  S  6o.— See  S.  12  and  65—1  A.  L.  J. 
43  No,  33  su2'ra. 


218-     S.  65.— See   S.   20,   30,   65—25  M.   66 

No.  fi7  supra. 

219.  S-  65— See  S.  20,  65,— U.  B.  R.  1907 
P.  1,  No.  68  supra. 

220-  S-  65-— See  S.  23,  65-28  M.  520 
No.  122  supra. 

221-  S-  65,  70.  72-— Contract  defective  un- 
der MniiicipalUics  Act  not  binding  though 
performed  in  part — Suit  not  maintainable. 

Section  65  applies  only  to  cases  where  an 
agreement  is  void  on  account  of  mistake  or 
impossibility  or  want  of  a  legal  consider.ition. 
It  does  not  apply  where  the  agreement  was 
defective,  for  example,  not  being  signed  by 
a  Chairman  and  Secretary  of  a  Municipal 
Committee  as  required  by  S.  40  of  .\ct  15  of 
1883,  N.  W.  P.  and  Oudh  Municipal  Act,  and 
therefore  did  not  ripen  in  to  a  legal  con- 
tract. Such  a  contract  being  not  binding 
a  suit  ia  not  maintainable  thereon  oven 
though  there  had  been  a  part  performance 
and  materials  over  the  value  ot  Rs.  2J  had 
been  supplied  to  the  Municipality.  28  B.  66 
L.  R.  8,  App.  case,  517 and  L.  B.  2,  Q  B.  D.  463 
followed.  RADHA  KRISHEN  DAri  v.  MU- 
NICIPAL BOARD   OF  BENARES.     2-  A-  L- 

J-   321= A.    W-   N.>  1905,  P    111  =  27  A- 
592. 

222-  S-  65,  1^.— Contract— Mistake  of  fact 
—  Void  contract — Compensation — Execution  of 
decree — Interest  awarded  by  decree  of  first  Court 
— Decree  of  appellate  Court  silent  as  to  inter- 
est— Execution  postponed  from  lime  to  time 
on  judgment-debtor  agreeing  to  pay  iittercs!  as 
mentioned  in  the  application  for  cxeciUion — 
Objection  at  a  late  stage. 

The  decree  of  the  original  Court  award- 
ed interest  on  the  debt  but  the  decree  o£ 
the  appellate  Court  was  silent  as  t  j  it.  In 
the  applications  for  execution  intjrest  was 
claimed  by  the  decree-holder.  Tjj  judg- 
ment-debtor agreed  to  pay  the  principal  and 
interest  as  claimed  in  execution  and  obtiau- 
ed  abjournments  from  time  to  time.  .At 
a  later  stage  he  contended  that  interest  not 
having  been  allowed  by  the  final  decree 
should    not    be    allowed. 

Held,  that  interest  could  not  bo  allowed 
under  the  decree  but  since  the  judgment- 
debtor  had  obtained  adj  lurnments  from  time 
to  time  on  the  promise  to  pay  interest  he 
was  bound  to  pay  it  not  as  interest  but 
as  oampansation  fur  the  advantage  received 
by  him  frozu  tlio  date  he  agreed  to  pay  it. 
The  agreement  to  pay  interest  wis  void  be- 
cause it  was  entered  into  under  a  mistake 
as  to  a  matter  of  fact  essential  to  the  agree- 
ment, both  the  parties  being  under  a  mis- 
taken belief  that  interest  was  awarded  by 
the    decree.     NARAYAN     VITHA     MA  WAD 

V.  RAOJI.    6-   B-  L-  R,  417=28  B    393- 

223-  S.  QT—Fee  of  Legal  Praclilioner— 
Clr.im  for  its  refund  on  the  ground  of  hisnot 
appcariiij    in    ike   case — Justification. 

Held,  liiat  where  a  legal  practitioner  ia 
rendy  and  williag  to  conduct  in  Court  the 
k'-,al  business  of  his  client  but  is  prevented 
from  doing  so,  by  an  act  or  omission  of  his 
client   (e.  g.,   compromisiug   the  case  aud  re- 
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fusing  to  pay  Gourt-foc  required  for  the 
po\vei--of-Attorney),  the  latter  is  not  entitled 
to  claim  refund  of  the  fee  fi'oiii  the  former 
on  nceount  of  his  not  appearing  in  the  case. 
.JAC.GXX    NATH    v.    MAHTAB  "SlNGH,    23 

P    W-  R-  1907- 

224-  S-  68— Sc7^.  II,  Alls.  57  and  61— 
Miiwr,  suH  for  money  adocmccd  to — Rfijistra- 
tion  of  bond  executed  btj  guardian — Ex.ten- 
sion  of  period  of  limitation — Necessaries  sup- 
plied to  minor — Money  advanced  to  minor  for 
litigation  purposes. 

The  plaintiff  lont  somo  money  under  a 
registered  bond  to  the  guardian  of  a  raiuor, 
to  moot  the  expenses  of  a  litigation,  in  which 
th-T  raiuor  w.ia  concerned,  and  brouglit  the 
present  suit  to  recover  the  money  against 
the  minor,  after  the  expiration  of  three 
years  from  the  date  when  the  loan  was 
made. 

Held,  that  the  claim  was  barred  under 
Art.  57,  and  the  registration  of  the  bond 
coald  not  extend  tlio  period  of  limitation 
against    the    minor. 

Held,  further  that  the  suit  could  not 
be  miintainoj  by  the  plaintiff  under  S.  GS 
of  the  Ci'itract  Act,  ina.imLich  as  she  bad 
not  pleaded,  nor  proved  that  the  money  ad- 
vanced by  her  was  necejsary  for  the  mi- 
nor. It  was  not  sufTiaiout  merely  to  prove 
that  the  money  was  spent  for  the  purposes 
of  the  minor.  L.  R.  3  Exoh  G3,  1.3  Q.  li.  D. 
410,  10  Q.  B.  D.  50!)  referred  to.  AN.JU- 
MAN  ATl\.  BKGAM  (NAWAB)  v.  NAWAB 
AN.JUMAN    AllA   BECAM,    10  0-  C  38. 

223  3-  63-Scf!  S.  10,  11,  68—11.  C.  W. 
N.  i:JJ.    No  ;.'.j  supra. 

223-  S-  63— Griha  Pravesam  and  Retu- 
saitti  ccrenunies.  Right  of  mother  to  }-ecoeer 
c.rj)i-';isi?.s   iti,c:Lrred  for — 

A  suit  by  the  mother  of  a  girl  for  re- 
covery of  expenses  incurred  by  her  on  the 
ceremonies  of  Griha  Pravesam  and  Ritusanti 
is  mLiiutainable  under  section  69  of  the  Con- 
traTt  Act  against  the  defendant  who  takes 
th3  propn'ty  left  by  the  plaintil'f'g  husband 
by  survivorship.  VAIKUNTAM  A^IM  \.N- 
GAR  V.  KALLAPIRAN  AIYANGAR,    13.  M- 

25. 

227  S-  69— Contribution.  Suit  for— Rent 
X^aid  by  one  co-sharer  for  the  entire  holding — 
Claim  for  contribution  against  his  co-sharer  in- 
eqiiitablr;  when  the  plaintiff  icas  in  wrongful 
posses-^ion  of  hi^  co-sharcr's  share. 

Section  69  of  the  Contract  Act  contemplates 
a  case  in  which  there  are  several  co-sharers  in 
possession  of  laud,  and  where  some  of  them 
having  neglected  to  pay  what  is  duo  from 
them  in  respsot  of  the  occupation  of  the 
land,  one  of  liiuir  number  pays  what  is  due 
from  all.  He  may  then  recover  contribution 
from  the  rest. 

But  when  the  plaintiff  sues  to  recover  what 
he  hid  by  the  wrongful  appropriation  of  the 
proflw  of  the  de.endant's  share  already  re- 
ceived, it  would  be  unjast  and  inequitable 
that  under  such  circam,tanoes  he  should  be 
allowed  to  sue  to  be  reimbursed  in  respect  of 
payments  made  with  what  was  Tirtually   the 
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defendant's  own  money.      S\V  VB^  \M  )'fRFi 
DEBI  V.  H  \  RI  D.\S  BOY.     6-  C-  W  N-  903- 
223  3.  69- 

The  parohaser  in  a  Court  sale  of  ravonuo- 
piying  property  who  hi-j  bjja  compelled  to 
I  p  ly  the  arrears  of  revenue  that  hid  accrued 
due  b.;fore  the  sale  is  entitled  under  section 
6'J  of  tha  Goatraet  .\et  to  be  ro-imbursoj  by 
the  previous  owners  of  the  property.  6  .1^., 
67,  distinguished.     KISHEN  LAL    u.    MEGH 

SINGH.    W-  N  ,  A ,  1901,  p.  37- 

229  S.  ed-Coalribulioii,  suit  for,—Pulni 
talu'i — Mortgage — Stile  in  e.cxution — Arrears  of 
rent  due  previous  to  sale — First  charge. 

A  mortgaged  a  certain  putni  taluq  to  B.  B 
subsequently  brought  a  mortgage  suit  against 
-A,  and  in  execution  brought  the  property  to 
sale  and  purchased  it  himself.  In  th3  mean- 
time, the  rent  duo  to  the  zemindar  had  falluu 
into  arroir,  and  the  zorainlac  obt.viuad  a 
decree,  and  in  execution  thereof  advertised 
the  patui  for  sale.  The  mortgagee,  to  save 
the  property,  piid  in  the  amount  of  the 
decree  and  afterwards  sued  the  m^rtg'.gor 
tor  contribution.  Held  that  a  m.M  tgagee,  who 
purchases  properly  at  an  exjoatioa  s.ilj,  is 
iitidor  a  legal  liability  to  pay  the  rent  due 
upon  the  property  at  the  tim;  of  ptirch.i.se, 
and  therefore  cannot  claim,  under  s.  G3  of 
the  Contract  .\ct,  contribution  from  the 
m.>rtga3or.  Maharani  D.isya  v.  Harendra 
LU  Roy  Choivdhury  {1.  C.  W.  N.  453)  and 
Peari/  Mohan  Mukliopadhya  v.  Srxram  Chan- 
dra Bo^e  (8  C.  \V.  N.  791)  relied  on.— (.MAn.\- 
R.VT.\;  M\NINDR\  CtlVNDRV.  N.VNDY  v. 
JAMmiR    KUMARI.      9  C    W.  N- 670-33 

C  643- 

230  S.  G9 — Payment  by  one  inters'el — Ds- 
cree  for  land  in  plaintiff's  fauour — hand  with- 
held pending  app  ^als — Paymmt  ofkist  by  plain- 
tiff—Suit  for  a^nju'it  piid. 

'  Plaintiff  had  obtainsd  decrees  for  pjsaissioi 
of  certain  l.inds,  but,  poading  an  app3.il  a  id 
secjud  appeal,  the  lands  were  with'-ijld  froai 
him.  He,  however,  paid  thj  kist,  and  now 
sued  to  recover  the  amount  so  piid:  Hild 
that  he  was  entitled  to  recover.  It  w.is  a 
payment  by  one  interested  in  it,  which  the 
defendants,  as  t!>3  persons  in  aofuil  posses- 
sion, were  bound  by  law  to  pay. — CHtN'NA- 
S\"iIY    AYYAB     V.     R.^THNASABAP.ATflY 

PILLVY.    37  M- 338- 

331  S.  Q3— Suit  fur  ownership — Payment  of 
revenue  during  pendency  of  appeal. 

A  suit  as  to  the  ownership  of  immoveable 
property  having  bean  dismissed,  the  plaiutilia 
pceferrei  an  appeal.  When  the  appeil  wag  . 
still  pending,  they  were  obliged  to  piy  G.iv- 
ornmant  revenue  in  respoab  of  that  property. 
Tiie  appeal  was  eventually  dismis3a,l.  Hdd 
that  the  plaintiffs  were  eubitled  to  raoovec 
fi-Dm  the  defendaut  the  money  which  they 
lud  paid  as  Qovecnmeat  revenue,  inasmiioh 
as  tliey  wore  interested  in  the  payment  of 
the  money  which  the  defpnlant  was  hound  to 
pay.  Ta'.sa  Eoerv.  Jajoshar  ("3  A.  L.  J.  372), 
follosved.— KaUSAL   SINGH  b.    KHAWANI- 

L.A.L.    3  A  li  J-  665  =  A  W  N  190S-  P-23JJ 
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232  S-  Q9—Acl  United  Provinces  Land  Re- 
ventu  Act.  Ss.  183  and  233 — Suit  to  recover 
money  paid  to  release  attachment — Jurisdiction 
— Civil  and  Revenue  Courts. 

T  sued  in  a  Civil  Court  to  rocover  money 
from  J  on  the  allegation  that  eortaiu  property 
belonging  to  her,  having  boon  wrongfully 
attached  in  order  to  realizo  arrears  of  Gov- 
ernment revenue  due  from  J  she  had,  in  order 
to  save  her  own  property,  paid  the  arrears 
of  revenue  duo  from  J  to  Government.  Held, 
that  T  had  a  good  cause  of  action,  having  re- 
gard to  S.  69  Contract  Act  and  that  jurisdic- 
tion of  the  Civil  Court  to  entertain  the  suit 
■wa^  not  ousted  by  the  provisions  of  the  Unit- 
ed Provinces  Land  Revenue  Act  of  III  1901, 
S3.  183  and  23.3  (m).  TULSHA  KUNWAR  y. 
JAGESHAR  PRASAD,  A  W-N.  (1906),  114  = 

3  AL  J.  372  =  23  A  563. 

233  S"  69 — Land  registered  in  A's  name, 
hut  belonged  to  and  was  in  possession  of  B — 
Payment  of  kist  by  A^Suit  to  recover  amount 
—Act  (11  of  I8Gi.) 

The  owner  of  a  land  cannot  by  virtue  of 
his  o.vnership  alone,  be  held  as  compellable 
to  pay  the  revenue.  Under  the  Revenue  Re- 
covery Act  II  of  1364  (Madras)  the  property 
of  the  registered  holder,  as  well  as  the  land, 
on  which  the  arroar  is  due,  may  be  seized 
and  sold,  and  such  holder  may  also  be  arrest- 
ed and  confined.  But  an  owner  of  laud,  v?ho 
is  not  a  registered  holder,  cannot  be  arrested 
nor  his  property,  other  than  the  land  in  re- 
gard to  which  the  arrear  has  accrued,  can 
be  proceeded  against.  No  doubt,  if  the  land 
liable  for  the  revenue  is  sold  in  dvre  course 
of  legal  process,  the  unregistered  owner's 
right  to  the  land  would  be  lost.  But,  that 
shows  nothing  more  than  that  it  would  be 
to  his  interest  to  pay  up  the  arrear  of  revenue. 
But,  such  arrears  cannot  be  said  to  be  what 
the  owner  is  hound  by  law  to  pay,  within  the 
meaning  of  S.  69  of  the    Contract  Act. 

Where,  therefore,  A  sued  to  recover  from  B 
the  amount  voluntarily  paid  by  him  on  ac- 
count of  the  revenue  due  in  respect  of  certain 
land  which  stood  registered  in  his  name,  but 
which  belonged  to  B  and  was  in  the  latter's 
possession  when  the  money  was  paid,  held 
that  the  claim  was  unsustainable,  under  S.  69 
of  the  Contract  Act,  as  the  demand  for  the 
revenue  was  one  which  B  was  not  bound  to 
pay.  EOTA  SELLAPPA  REDDY  v.  VRI- 
DHACHALLA   REDDY.     I    M.L.T.  323  =  16 

ML  J.  669=30  M.  35 

234  S.  69 — Government  as  tenant  paying 
assessment  for    landlord. 

S.  69  of  the  Act  applies,  where  A  pays 
money  which  B  is  bound  to  pay.  Payment 
in  law  means  payment  to  another  person. 
Government  sued  to  recover,  from  a  land- 
holder under  whom  it  held  certain  lands,  as- 
sessment paid  as  tenant  fo  preveut  the  laud 
from  being  sold  for  arrears  of  revenue.  Held 
that  no  suit  would  lie  under  S.  69,  inasmuch 
as  the  Government  had  not  paid  the  sura  to 
any  one,  but  had  retained  it  all  along,  mere- 
ly transferring  it  from  one  pocket  to  another, 
and  inasmuch  as  the  sale  for  arrears  of  re- 
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venue  could  only  take  place  under  the  orders 
of  the  Government.  3  B  1.54  and  4  B  473 
referred    to— SECRETARY     OP     STATE     v. 

FERNANDEZ,  17  M.L.J-  337=2  M-L-T- 
820  =  30  M.  375 

235  8.  69 — Rent  paid  by  mortgagee  for 
purchaser  of  mortgaged  property — benamee 
purchaser. 

A.  on  the  strength  of  his  purchase  of  a 
share  of  a  putui  taluq  from  the  mortgagor,- 
got  his  name  registered  in  the  landlord's 
book,  in  place  of  his  vendor  (mortgagor) 
and  in  various  transactions,  gave  himself 
out  as  the  purchaser,  the  mortgagee  of  such 
share,  who  paid  up  the  putui  rent,  in  order 
to  save  his  interest  therein,  can  recover  the 
amount  so  paid  from  the  purchaser,  as  the 
purchaser  was  prima  facie  bound  in  law  to 
pay  the  rent,  and  the  latter  cannot  plead 
that  he  was  only  a  benamidar  for  the  mort- 
gagor. UMESH  CHANDRA  BANERJEE  v. 
KHULNA     LOAN     COMPANY.      84  Q-   92- 

236  8.  69 — Auctioyi  sale  subject  to  charge 
for  maintenance — Purchaser's  right  to  recover 
such  amount  paid  by  him,  from  judgment- 
debtor— Transfer  of  Property    Act,  S.  53  (5)  (d), 

An  execution-purchaser,  who  purchases 
certain  property  subject  to  a  charge  for 
maintenance,  has  no  cause  of  action  against 
the  judgment-debtor,  when  the  o'uarge  is 
enforced  against  the  property  and  the  pur- 
chaser pays  to  avoid  a  sale.  In  private 
sales,  the  buyer  is  bound  uader  S.  5-5  (.5)  (d). 
Transfer  of  Property  Act  to  pay  the  princi- 
pal and  interest  on  incumbrances  subjjcb 
to  which  the  property  is  sold,  andthes.ne 
principles  must  apply  to  Court-!5alfcs.  MAX- 
GAL.\.THAjniAL     v.     NARAYANASAWMY 

AIYAR.    17  M  L-  J.  250- 

237  8.  Q9— Payment  of  rent  to  a  pur- 
chaser of  a  putni  tenure — Sale  set  aside  at 
the  instance  of  defaidlers — Whether  monej  can 
be  recovered  from  putnidars: — 

See  S.  72  5  C.  L.  J.  59   No  263  infra. 

238  S.  69 — Prior  and  puisne  mortgagees — 
Each  purchasing  at  his  sale— Suit  for  posses- 
sion by  prior  mortgagee — Right  of  puisne 
mortgagee  and  purchasers  not  made  parties 
in  mortgage  suit  to  redeem — Partial  redemp- 
tion— Interest-Account-Payments  made  by  subse- 
quent mortgagee  to  save  property  from  rent  sale, 
Contract  Act  (IX  of  1H72)  S.  69— Bengal  Ten- 
ancy Act  (Yin  of  ISSo),  S.  171. 

A  first  mortgagee  obtained  a  decree  for 
sale  of  the  mortgaged  properties  and  pur- 
chased the  same  in  execution,  but,  whea 
he  proceeded  to  take  possess!  jn,  was  suc- 
cessfully resisted  (i)  by  a  second  m-rtgagee, 
who  had  meanwhile  sued  on  his  mortgage, 
obtained  a  decree  and  purcl  ased_  som-  of 
the  properties  in  execution,  and  (ii  by  cer- 
tain other  persons,  who  h-ad  parcuaood 
some  of  the  other  properties  from  ihe  mort- 
gagor. None  of  tbese  had  been  madj  par- 
ties in  the  first  mortgagee's  suit,  the  latter 
not  having  had  notice  of  their  interest  in 
the   mortgaged    properties. 

Held,  that  it  was  not  obligat.iry  on  the 
first  mortgagee  to  institute  a  fresh  salt  for 
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sale  on  his  mortgage  against  tliese  persona, 
and  a  suit  for  recovery  of  possession  of  the 
properties,  on  the  basis  of  his  purchase,  was 
maintainable   (9  C.   W.   N.  728  =  32  o.  891   fol, 

21  A  301,  22  A  394  Ref.) 

That,  if  the  defendants  wanted  to  retain 
possession,  they  must  redeem  tlie  plaintiff, 
but  as  the  plaintiff  was  both  mortgagee  and 
parohaser,  the  defendants  were  not  bound  to 
redeem  tlie  entire  mortgage,  but  only  to  the 
the  extent  of  tiie  properties  purchased  by 
them    (2  C.  L.  J.    202  and   30  0.    755  Ref.) 

That,  to  redeem  the  plaiutlfi,  it  was  not 
sufficient  for  the  defendants  to  pay  a  propor- 
tionate share  of  the  purchase  money  paid 
by  him.  The  amount  payable  must  be  cal- 
culated on  the  basis  of  the  plaintiff's  mort- 
gage. But,  inasmuch  as  the  plaintiff  had 
already  enforced  that  mortgage,  and  the 
mortgage-debt  had  been  thereby  converted 
into  a  j  idgmeut-debt,  he  was  entitled  to  the 
contract  rate  of  interest,  only  up  to  the  date 
of  the  decree  in  the  previous  suit,  and 
interest  at  the  Court  rate  subseL[uent  there- 
to up  to  the  date  of  payment,  to  bo  fixed 
by  the  decree  in  the  present  suit  3S  0  590, 
11  C.  W.  N.  249  fol,  8  C.  79  not  fol,  17  C.  23, 
18  G.    1154  21  C.  366  Ref. 

Held  — that,  in  taking  accounts,  credit 
ought  not  to  be  given  to  the  defendants  for 
payments  alleged  to  have  been  made  under 
S.  171,  Bengal  Tenancy  Act,  to  save  the  pro- 
perties from  sale,  in  execution  of  a  rent  dec- 
ree, inasmuch  as  the  first  mortgagee  was 
not  bound  by  law  to  pay  the  amount,  with- 
in the   meaning    of  S.  69  of  the    Oontraot  Act 

22  G  800  Ref.  GANG  AD  A  BH  ATTARS  v. 
JOGENDRA    NATH   MITTER,   H  C-    W.  N- 

403  =  50  L  J  315 

239-  S-  69.  TOSuit  to  recover  ntonet/ 
paid  under  cjmpromise  Sch.  II,  arts.  61  anl 
83 — TAinitalion — Suit  on  boni  to  recover  moneij 
of  tvhick  a  third  party  hai  iij  fact  }ial  the 
benefit — Compromise  of  suit  by  heiis  of  obli- 
gor— 

U.  S.  borrowed  money  on  a  bond  from 
U.  R.  The  sole  obligor  of  the  bond  wis  U. 
S.,  but  the  mDuey  was  in  fact  borrowed  for 
the  use  of,  and  was  pxid  to,  one  M.  Pi-jm 
tira;  to  timj,  the  original  bond  was  renew- 
ed, and  ul  in  Italy  U.  R  sued  upDu  th? 
last  bind  a'ld  obtained  a  decree  for  a  larga 
sum  of  mo  lev  agiinit  the  h3irs  of  U.  S 
The  defenda'iis  appsaled  to  th;  HighGjurt, 
hut,  pending  the  appaal,  entered  ints  a  oim 
promise  with  th;  plaintiff  on  the  2nd  of 
January,  1905,  wlisi-eoy  th)y  agreed  to  piy 
to  the  plaintiff  th)  sum  of  Ri.  5],0)J  and 
costs  of  the  H  gh  G^art.  Upia  th3  9tb  of 
Nov.'mbir,  1  )  ;2,  the  heirs  of  U,  S.  piid  to 
thi  plaintili  dacroj-holder  in  pursuinoe  of 
this  corapromse  Rs  40,010,  and  on  th>  17t!i 
of  July,  1901,  they  in3t;tuted  a  suit  again, t 
M.  to  recover  the  amount  so  piid  and  tbeir 
cost-i.  Jl'.ld  that,  on  the  facts,  U.  S.  was 
not  a  siirjty  for  M  ,  but  the  princip\l  debtor 
aUhough  the  mjn^yw.as  borrowed  for  M.'s 
benefit,  tint  th;  p^ymsnt  m\,do  on  the 
5tU   of   November,  19J2,  in  pursuance  of  the 
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compromise  referred  to  above,  was  not 
gratuitous,  and  that  the  heirs  of  U.  S.  were 
entitled  to  recover  from  M.  the  sum  of  Rj 
40,000  so  paid  with  interest,  but  not  the 
costs  of  the  Higb  Court,  in  respect  of  which 
the  suit  was  birred.  8  C.  B.  54.5,  2  I.  A. 
131    Ref.  GIRRVJ   SINGH  u.  MUL    GRAND 

A  W  N  (1907).  214=4  A  L  T  501=29 
A.  627- 

240  S-  69  ani  70— "Person  interested 
in  the  paymmt  of  money  "^Valunteer — Civil 
Procedure   Ooie,   S.    283. 

The  plaintiffs,  alleging  themielves  to  be 
the  purchasers  of  the  mortgagees'  rights  in 
certain  land,  piid  the  amount  of  a  decree 
against  the  mortgagee,  in  order  to  save  the 
property  from  sale.  Bjt,  it  hid  been 
already  found,  in  a  suit  under  S.  2S3  of  the 
Code  of  Civil  Procedure,  that  the  sale  to  the 
plaintiffs   w£us  fictitious  and  iuoparative. 

Held,  that  the  payment  mide  by  the 
purchasers  was  a  purely  voluntary  payment, 
and  that  the  plaintiffs  were  not  eut  tied  to 
recover  the  amount,  paid  as  above  described 
from  their  vendors  2  I.  A.  131  and  11  A.  234 
Ref.     JANKI    PRASAD  SINGH  v.   BAIiDEci 

PRASAD.    A  W-  N.  (1908),  53. 

241  S.  69,  70 — Income  tax  payable  by  one 
party  paid  by  another  under  protest — Eight 
to  recover. 

Where,  notsvithstandiag  the  protest  of  A 
and  B  that  the  outstandings  of  a  deoeasej 
person  had  not  coma  to  them  but  had  been 
bequeathed  under  his  will  to  G  and  D  the  in- 
come tax  authorities  collected  assessment 
from  them  in  respect  of  that  amount,  and 
A  and  B  consequently  sue!  to  recover  the 
same  from  G  and  D  under  Ss.  69  and  70  of 
the   Contract  Act. 

H'Ui  that  .\  and  B  were  not  entitled  so  to 
recover,  and  that  S.  09  ani  70  of  the  Con- 
tract Act  were  inapplicable,  as  the  Collector 
had  not  determined  under  S.  14  of  ths  In- 
come Tax  .\ct  of  1886,  that  G  and  D  were 
chargeable  under  Part  IV,  or  assessed  thim 
at  any  amount,  as  it  was  from  the  plaintiffs 
th  ;ms3lvoi  that  payment  was  demanded  and 
enforced  by  the  income  tax  authorities  and 
as  it  cannot  be  said  to  have  been  made  by  the 
plaintiffs  for  the  defendants,  merely  because 
the  incom;  tax  authorities  ought  to  have  de- 
mmdjd  a'ld  exacted  piyin;nt  from  tbe  defen- 
dants instead  of  from  thi  plxintiffs.  R\GHA- 
V\N,  IIIMOR,  BY  GUARDIAN  SA^;KARA 
S\.SrRl\R  I'.  ALiMflUU  AM..\IAIj  and 
another,  3  M  L  T  111- 

21'?  S  89,  70— Ri.ght  to  recover  voluntary 
paii'n'n''! — Donbay  Lo:al  Funis  Act  (III  of 
IVn,  By  n),  S'lction  S—Superior  holler 

Th3  Chief  of  Patri  suad  the  defendants, 
whj  were  ' jiwak  giras'  (t)  for  a  de-Uration 
thxt  defendants  were  njt  the  superior  hoLlei's> 
thay  had  ni  right  to  pay  the  local  fund  cess 
d  reot  to  Government,  and  the  plaintiff  wis 
entitled  to  recover  the  samj  from  the  defen- 
dants and  pay  direct  to  Governnunt ;  and 
(2)  also  to  recover  the  cess  which  he  had 
paid  for  the  years  1833  to  1395. 
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Bvld,  that  the  plaintiff  was  not  entitled  to 
the  doclaratiun  prayed  for,  as  he  was  not  a 
superior  holder  within  the  meaning  of  Sec- 
tion S  of  iJourbay  Act  III  of  18G9. 

licLl,  ivls:>,  that  the  plaintiff  was  not  en- 
titled to  recover  the  cess  paid  by  him  on  the 
ground  that,  though  he  had  an  interest  in 
tho  vilSiye,  in  respect  of  whioh  cess  was  piid 
hy  hiui,  uo  emergency  had  arisen,  or  was 
liljely  lo  arisi,  tJ  enable  the  plaintiff  to  claim 
re-imbiirsomenU  The  mere  sei-viee  of  notice 
of  du-.na:  d  on  him  was  not  sufficient.  GOR- 
PHAN   L\b    V.  SURAJ  MALJI.      4.  B-LR 

299-20   B  584- 

243'y-  69,  ^G-Limitation  Act  (XV'of  1877), 
SckMid'  11,  Ay:icle  61 — Suit  for  money  payable 
to  the  p. 'lint ijj  fur  money  paid  to  the  defendant. 

An  uiKU'ri,\Uing  to  pay  is  not  actual  pay- 
ment and  does  not  afford  a  cause  of  action 
for  the  suits  contemplated  by  sections  60  .\nd 
70  of  the  Contract  Act  and  governed  by 
article  61  of  the  second  schedule  of  the  Limi- 
tation Act.  L.  B  ,  2  B.  and  A.  51 ;  L.  E.,  3 
East  169 ;  L.  B.,  10  B.  and  C,  329 ;  13  Cat., 
ISS.foUoned. 

When  the  plaintiff  sued  the  defendant  on 
the  lOtb  November  1899  on  the  allegation 
that  he  had  executed  a  pro-note  to  a  creditor 
of  the  defendant  for  money  borrowed  by  the 
laiter  on  the  plaintiff's  security  and  the  cre- 
ditor having  obtained  a  decree  against  the 
plaintiff  the  pliintifi  on  the  10th  November 
18'.)6  in  execution  of  the  decree  transferred 
possession  of  his  land  to  the  creditor  as  secur- 
ity for  the  debt — 

Hell,  that  the  suit  was  governed  by  article 
61  of  the  second  schedule  of  the  Limitation 
,\ct  and  limitation  began  to  run  on  the  10th 
No-.-ember  1806.  5  Cat.,  3:11  ;  20  Cat.,  18;  12 
W.  B.,    V14,  riferred    to.      FITZGERALD    v. 

JIUSA.    31.  p.  R.  1904. 

244  S-  69,  70—"  Interested  in  the  pay- 
ment "  - 

A  sale  under  the  Public  Demand's  Re- 
covery Act  has  the  same  effect  as  a  sale  un- 
der C.  P.  C.  Therefore  where  a  Patuidar  pays 
the  amonnt  duo  under  a  certificate  issued 
iigainst  his  p.imidar  for  money  payable  by 
the  latter,  be  can  not  be  said  to  be  interest- 
ed in  such  i^ayment"  under  S.  69  of  Con- 
tract Act  so  as  to  be  entitled  to  be  re- 
imbursed by  the  ^imidar.  No  payment  can 
be  said  to  bo  made  "lawfully"  under  S.  70 
of  the  .\ct  unless  the  payer  had  an  interest 
in  making  it.  RAJA  BAIKUNTO  NATH 
L11;Y   r.AHADUR  v.  UDOY   CHAND  MAITI. 

2  C  L  J  811 

245  S-  69»   70 — Becovery   of  money  paid 

to  redeem  mortgage  of  his  predecessor  in  title, 
lie-imbitrsnncnt  Compensation  for  act  done 
for   Hie  tieni'fit    of  another. 

.\.  mortgaged  land  and  died.  His  widow 
sold  the  land  to  B.  C.  sued  the  widow  and  B. 
to  enforce  his  right  of  pre-emption.  C  got  a 
d'jcree  which  was  upset  in  second  appeal. 
In  the  meantime,  however,  C  sued  to  re- 
deem the  mortgage  and  got  a  decree  and 
riciecnied  the  pr  ijierty  by  paying  the  mort- 
gage Uebt.    D  a  reversioner  of  the  widow  sued 


B  to  set  aside  the  sale  by  the  widow  and  to 
recover  possession  of  the  land.  He  obtained 
a  decree  and  is  now  in  possession  of  tho 
land  as  A's  reversioner.  C.  sued  D  to  reco- 
ver the  amount  of  the  mortgage  money 
paid  by  him  to  redeem  the  land  and  also 
costs   of  the  rederapjion    suit. 

Held  that  unless  the  case  fell  under  3. 
G9  or  S.  70  of  the  Contract,  Act  D  was  not 
bound  to  pay  the  mj-iey  to  C  Th:<  case 
did  not  fall  under  S.  60,  because  D  was  not 
bound  by  Liw  to  pay  the  inortgige  debt. 
The  case  did  not  fall  under  S.  70  because 
the  redumption  was  not  an  act  done  for  D, 
but  G  paid  the  money  considering  hiinself 
to  bo  tlie  owner  of  the  propsrty  under  a 
title  which  subieqaently  failed.  G.ANG.\ 
SINGH  V.  P.  SANGAMLAL.  Q.  Q.  Q.  212- 
243  S  69>  ^Q~Re-imhnrscment  of  person 
paying  vuney  due  by   ano'Iter. 

A  was  the  first  mortgagee  of  the  village 
and  was  in  possession  of  the  mortgage  pro- 
perty. B  was  a  puisne  mortg.'igee  of  halt 
of  the  village.  B  paid  tho  land  re- 
venue into  the  Tehsil,  A,  who  was  respon- 
sible for  revenue,  was  given  the  benefit  of 
the  pavments   made    by  B. 

Held  that  under  the  oircumstanees, 
neither  according  lo  the  rules  of  "Jtistice, 
equity  and  good  conscience"  nor  under  S3. 
09  and  70  Contract  Act  was  \  liable  to  pay 
to  B  the  amounts  paid  by  the  latter  for 
the   land    revenue.     NAJU     KHAN   v.   RAM 

BALI.    7  0.  C-  146- 

247.  S-  70 — Improvement  effected  by  co- 
mvners  of  a  bat  to  save  the  hat  from  forfeiture 
— Sztit  against  other  co-oieneis  for  contribu  ion. 
A  Municipality  issued  notices  to  the 
owners  of  a  hat  to  effect  certain  improve- 
ments in  the  hat,  intimating  to  them,  that 
ucn-compliance  with  the  said  notices  would 
lead  to  a  withdrawal  of  the  l.couse  granted 
to  hold  the /fa?.  In  persuanoe  of  tho  notices, 
tho  plaintiffs  effected  the  required  improve- 
ments at  their  own  cost  and  brought  the 
present  suit  for  contribution  a(,a>nst  the 
defendants,  the  co-owners  of  the  hat.  Hdd, 
that  apart  from  any  contract  to  pay,  alleged 
by  the  plaintiffs,  the  latter  are  entitled  to 
contribution  under  S.  70.  For,  the  hat  was 
saved  from  a  forfeiture  or  disability  wh.ch 
would  have  injuriously  affected  its  value  and 
the  plaintiffs  did  not  intend  to  act  gratui- 
tously. (IS  M.  S8,  l.j  Q.  B.  D.  CO,  .s  El.  £■  Bl. 
73S  Befcrred).— 3 MiAO  KUMARI  v  BASANTA 
KUMAR  ROY,— 32  C-  374. 

248-  S-  70— 'S"'(  /or  recovery  of  money 
paid  to  lileaders  engatjed  by  shebait/or  benefit 
of  a  debutter  estate. 

A's  father  was  the  shehail  of  certain 
debutter  estate.  But,  on  entering  into  pos- 
session, he  met  with  considerable  opposi- 
tion from  B  who  disputed  bis  title  as  shcbait. 
In  consequence,  he  had  to  bring  a  suit  to 
establish  his  right  as  sliebait  and  recover 
possession.  A,  on  tho  death  of  his  father, 
paid  certain  amount  as  fees  to  the  pleaders 
engaged  by  his  father  and  brought  the  pre- 
sent suit    against    B    who    represented     the 
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dibutirr  estal-i  to  recover  the  amount  so  paid. 
Hi/ /,  the  contoDtiou  of  B  that  the  amount 
p:i.id  by  A  as  fees  to  the  pleaders  engaged 
by  bis  father  for  tho  estate  cannot  be  cliarged 
on  the  dcbtitler  estate,  is  not  correct.  Though 
there  is  nothing  to  show  that,  when  the 
picadors  were  engaged,  they  were  so  ongagod 
upon  the  und'jrntaULliug  that  the  debutter 
estate  would  be  liable  to  make  good  their 
fees,  still  A,  as  executor  of  his  father's  estate, 
wa^  juitified  in  paying  up  the  pleader  and 
calliug  upon  tho  dcbattcr  estate  to  recoup 
what  he  had  p'.id,  under  the  provisions  of 
S.  70.  The  payments  in  question  were  law- 
fully made  and  with  no  intention  to  do  so 
gratuitously,  nud  the  debutter  estate  enjoyed 
the  benefit  tliereof  and  was  oousequantly 
liable  to  miko  the  amount  good.  RAJ.\ 
TEARY  MOirvN  MOOKERJEE  v  NAREM- 
DRA  NATH  MUKERJEE,— 9  C-  W-  N-  421 

=32  C  582. 

249-  S-TO— Cess— Bevenue-sale  (Act  XI  of 
IHJS))  s.  9 — Ac!  I  of  IStS — Mortgagee— Part-pro- 
prietor — Mortgage,  lien — Transfer  of  Property 
Act  (IV  of  1SH:1),  s.  TS^Cesses— Personal  decree. 
A  mortgagee  of  a  share  of  an  estate, 
who  \vas  also  a  part-proprietor,  deposited  in 
the  Collectorate  revenue  and  cesses  payable 
by  the  defaulting  mortgagor  to  save  the  pro- 
perty from  being  sold  ;  Held,  that  on  general 
principles  of  justice,  equity  and  good  consci- 
ence, the  mortgagee  is  entitled  to  have  the 
amount  paid  by  him  on  account  of  revenue 
added  to  the  amount  of  the  original  lion. 
Nugcuder  CJiunder  Ghose  v.  Sreemutty  Kami- 
ncc  Dcssce,  (11  Moo.  I.  A.  241 ;  8  W.  R.  17),  P. 
C.  relied  upon  ;  Einu  Bam  Dass  v.  Mozaffer 
llnsain  Shaha,  (I  L  R  14  Cal.  809),  distinguish- 
ed. Held,  also,  that  the  mortgagee  is  en- 
titled to  a  personal  decree  against  the  mort- 
gagor for  the  nmount  paid  on  account  of 
cesses,  regard  being  had  to  s.  70  of  the  Con- 
trOiCt  Act  (IX  of  1872).  Smith  v.  Dinonatk 
Mookerjce,  (I.  L.  R.  12  Cal  213),  referred  to.— 
UPENDRA  CHANDRA  MITTER  v  TARA 
PROSANNA  INinivERJEE,-!.  L-  R.  30  Cal. 

794  ;  7  C-  W-  N-  609- 

250.  S.  70, — Suit  by  a  witness  for  his  ex- 
penses for  giving  evidence  i«  proceeding  under 
s.  115  of  Criminal  Procedure  Code — Implied 
Contract — Refusal  of  Magistrate — Res-judicata. 
Proceeding  under  s.  145  Gr.  P.  Code,  is  a 
case  of  quasi-civil  nature  and  a  civil  suit  to 
recover  costs  incurred  in  giving  evidence  in 
it,  is  maintainable.  Such  a  case  comes  under 
s.  70  of  the  Contract  Act,  as  implied  contract 
to  pay  the  expenses  may  be  inferred  from 
tho  fact  that  on  the  service  of  the  subpcena, 
the  witness  had  the  right  to  refuse  to  give 
evidence  unless  his  expenses  are  paid.  Hullct 
v.  Mean  (13  East's  Repts.  of  cases  15)  and 
Pell  v.  Danbcny,  (5  Exchequer  Report  95S) 
referred  to.  The  refusal  of  Magistrate,  to 
pay  the  same  on  application  being  made  for 
it,  does  not  operate  as  res-jadicata.  NE^rI 
CHUNDRA    GHOSH     v.    AJAHAH    CHOW- 

CURY.    8  C.  W.  N.  178. 


Sup:  Govt,  acts   (IX  of  1872)    CCovtdj 

251-  S.  70- — Zamindar  paid  tJie  water-rate 
Inamdars  liability  to  pay  water-rate  for  icsing 
water. 

An  Inamdar  holding  land  rent-free  is 
not  entitled  to  take  water  from  a  Govern- 
ment source,  for  the  use  of  his  land  and 
leave  the  Zamindar  to  bear  the  water-rate, 
which,  in  consequence  of  his  action,  becomes 
payable  under  Act  VII  of  18G5  (Madras). 

Under  S.  1  of  Act  VII  of  1865,  such 
water-rate  is  only  to  be  levied  on  the  laud 
and,  under  S.  2,  arrears  are  to  be  realised  in 
the  same  manner  as  arrears  of  land  revenue, 
that  is  to  say,  from  the  land-holder  under 
Act  II  of  1864  (Madras). 

The  Zamindar  himself,  deriving  no  be- 
nefit from  the  water,  the  Inamdar,  who  has 
enijyed  the  benefit  of  the  water,  is  hound 
under  S.  70  of  the  Act,  to  compensate  the 
Zamindar  by  refunding  the  water-rate, 
which  the  Zamindar  has  Ijeen  obliged  to  pay. 
BAJAH  OF   YENKATAGIRI  v.    SUBBARA- 

YUDU.    17  M.  L.  J.  145  =  30  M-  277- 

252-  S.  70-     See   S.  65,   70,  72—27   A.  592 

No.  siiijra. 

253  S.  70-  See  S.  69,  70- A.  W.  N.  1907, 
P.  214  No.  supra. 

254-  S.  70-  See  S.  69,  70— A.  VV.  N.  1908. 
P.  68,  No.  supra. 

255-  S.  70-  See  S.  69,  70—3  M.  L.  T.  Ill, 
No.  supra. 

256-  S.  70-     See  S.  69,  70—26   B.   564  No. 

257-  S.  70-  See  S.  69,  70—31  P.  R.  1904, 
No.  ..upra. 

258  S.  70-  See  S.  69,  70—2  0.  L.  J,  311 
No.  supra. 

259-  S.  70-  See  S.  69,  70—6  0  C.  212  No. 
supra. 

280.     S.  70-    SeeS.  69,  70-7  0.  C.  146No. 

supra. 

281-  S.  72-  Mistake — Payments  made  under 
— Suit  fur  refund — Will — Probate — Payments 
made  to  heir — Decree  in  favour  of  executor — 
Suit  for  refund. 

The  present  plaintiff  made  payments  to 
the  heir  of  a  deceased  person  under  the  mis- 
taken belief  that  the  heir  was  entitled  to 
receive  them.  The  executors  of  tho  deceased 
who  had  obtained  a  probate  of  tho  last  Will 
of  the  deceased  obtained  a  decree»against  the 
plaintiff  in  respect  of  the  sums  paid  by  the 
plaintiff  to  the  heir. 

Held,  that  the  plaintiff  was  entitled  to  a 
decree  against  the  heir  for  refund  of  the 
amount  paid  by  him,  even  if  the  decree 
passed  in  favour  of  the  executors  was  not 
satisfied  bv  him.  RAM  KISHEN  v.  RANI 
BHAGWAN  KAUR.     161    P.  L-    R-,  1906  = 

131  P  E.  1906. 

262  S-  72— P-'ght  to  recover  money  had  and 
received    to  phiintiff^s  use  unaffected  by  s.  73. 

Defendant  had  sought  to  exercise,  as  against 
plaintin,  the  special  powers  conferred  upon 
landholders  by  s.  38  of  the  Rent  Recovery 
Act.  In  fact  the  relations  between  defii-udaut 
and  plaintiff  were  not  such  as  entitled  de- 
fendant to  cxerjise  those  powers.  Plaintiff, 
iu  order  to  avert  the  injury  which   he  would 
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have  sustained  if  his  interest  in  the  land  had 
been  sold,  paid  the  amount  demandea  by  the 
defendant,  and  now  sued  to  recover  from  the 
defendant  the  sum  so  paid.  Hdd  that  plain- 
tifi  was  entitled  to  recover  the  money  paid 
hv  him  as  money  had  and  received  by  delen- 
flant  to  the  use  of  the  plaintiff.  S.  72  of  the 
rontract,  Act  m  no  way  affects  the  principle 
nf  law  that  where  a  defendant  has  received 
money  which  in  justice  and  equity  belongs 
ft  a  plaintiff,  under  circumst.vuces  which 
render  a  receipt  of  it  a  receipt  by  the  defeu- 
^;,t  to  the  use  of  the  plaintiff,  the  plaintiff 
f^'^entmed  to  recover.^  JUGDEO  NARAUN 
ci:?rH  V.  RAJA  SINGH,  (1.  L.  B.,  lo  Cal. 
^M       aPP  ovcd.-NABAYANASAMI    REDOX 

f '*6SURU  IIEDDI,  I.  I..  R.,  25  M.  548 

263  S-  72—'^'"''  /"'■  «"'-""""^i/  i'""^  under 
""n^w'that  the  plaintiffs  were  entitled  to 
recover  money  paid  on  account  of  rent  to 
defendant  (Zammdar)  while  m  possession  as 
purchasers  in  a  putni  sale  af  erwards  set 
Lm,  "for  irregularities,  the  same  being  money 
aside  ''^'^  "f%":  t„i,e^NAGENDRA  NATH 
FaL  CHOWDHURY..  CHANDRA  SEKAR 

^S^'^72-^'«^'"''«'-i/  ' payment-Piopcrty  of 
third  person  sold  in  e.zecution--His  Right  to 
rea>ver  money   erroneously  deposited  under  S. 

310  A.    C.PC.  .  ,,    . 

When  property  belonging  to  A  was  sold  in 
execution  of  a  decree  against  B,  and^  had 
the  sale  set  aside  by  making  a  deposit  under 
S   310  A  of  the  Civil  Procedure  Code  ; 

'Held  that  A  has  no  right  to  sue  the  decree- 
holder  for  recovery  of  the  amount  of  the  de- 
posit money  paid  to  him.  15  C  656  and  7 
C  648  referred  to.  A  was  not  bound  to  ap- 
ply under  S.  310  A  Cr.  P.  C.,  to  set  aside  the 
«nlfl  nor  had  he  the  right  to  do  so.— KUNJA 
BrHARI  SINGH  V.  BHUPENDRA  KUMAR 

^"or\  s  73-Daviages—Mode  of  assessing 
dcrmages  'where  no  proof  of  market  price- 
Contract— Breach   of  contract. 

On  2Ut  October  1899,  defendant  con- 
tracted to  deliver  to  the  plaintiff  at  Bombay 
1000  tons  of  Powell  Duffryn  coal,  January 
to  May  shipments,  200  tons  to  be  supplied 
each  month.  The  first  sh.pment  was  due 
in  middle  of  February.  Defendant  ailed 
to  deliver  any  of  the  coal,  and  the  plaint- 
iC  did  not  purcha.se  any  coal  against  defen- 
dant's contract.  The  plaintiff  now  sued  for 
daiaa"es  for  breach  of  the  contract.  The 
onW  question  was  as  to  the  mode  of  as- 
se^-iine  damages.  There  was  practically  no 
coal  in  Bombay  of  the  description  contract- 
ed for  at  the  dates  at  which  delivery  should 
have  been  given  and  consequently  no  mar- 
ket rate  could  be  proved.  At  the  hearing, 
•nlaintifi  produced  a  statement  showing  the 
r.ues  at  which  he  bad  during  the  contract 
n'tnod  settled  c.-nain  contracts  for  Powell 
Duffryn  coal  which  he  had  with  the  Bom- 
bay Company,   Limited. 


Held  that  under  the  special  circum- 
stances of  the  case,  and  in  the  absence  of 
any  evidence  as  to  a  market  rate,  the  fi- 
gures given  in  this  statement  might  properly 
be  received  in  evidence  for  the  purpose  of 
fixing  the  actual  value  of  the  coal  at  the 
dates  of  breach,  thus  aff-:>rdiug  a  measure  of 
the    damages   suffered.— JUGMOHANDAS   v. 

NUSSERWANJI.    I  L-  R-,  26  B.  744=4  B. 
L-  R.  504.  ^      ^       ^ 

266  S.  73 — Suit  for  damages  for  breach 
of  contract— Damages   how    cahulatcd. 

A  sued  B  for  damiges  for  breach  of  a 
contract  by  B  to  deliver,  within  a  specified 
time,  to  A,  nee  of  a  specified  quality  milled 
at  certain  specifiod  'big  mills'.  The  only 
matter  in  di.sputo  was  the  amount  of  com- 
pensation to  which  A  was  entitled.  Daring 
the  course  of  the  trial,  the  Judge  refused  to 
allow  evidence  to  show  the  rate  at  which 
rice  of  similar  quality  and  description  mill- 
ed at   small  mills,    was  sold. 

Held  that  the  principles  laid  down  in  s. 
73  of  the  Act  must  be  the  foundation  of 
decision  in  assessing  damages  for  breaoh^f 
contract  and  that  the  market  price  of  rice, 
milled  at  small  mills  and  otherwise,  of  the 
same  description  and  quality,  may  rightly 
be  taken  into  consideration  in  assessing 
damages  for  breach  of  big  mills  contract. 
Goods,  which  the  buyer  could  not  be  com- 
pelled to  accept,  it  tendered,  may  be  a  basis 
for  the  calculation  of  damages  to  which  the 
buyer  is  entitled  for  breach  of  contract  to 
deliver.  The  measure  of  damages  is  the 
difference  between  the  contract  j^rioe  and 
the  market  price  of  similar,  not  necessarily 
identical,  goods,  L.  B.  (1877)  2  App  ca  455 
cited.  MAHOMED  BHOY  NANSEE  KHAI- 
RAZ  V.    MEYEB.     3  L   B.  R.   12- 

267  S-  13—Sie  S.  IU?—3U  C.  Gi'J  No  Infra. 

268  S  13-See  S.  51—30  C.  865  (P.  C.) 
No  Suj'ia. 

269  S.  73— Landlord  and  Tenant— Con- 
tract. Breach  of — Specific  performance — Da- 
mages— Cause    of  action 

When  a  person  to  whom  a  house  is  let 
for  a  fixed  period  refuses  to  take  possession 
of  the  house  and  abide  by  bis  contract  the 
lessor  may  bring  a  suit  for  specific  perfora- 
anoe  or  let  the  house  to  another  person  and 
sue  the  lessee  for  damages  at  once  and  need 
not  wait  till  the  expiry  of  the  term  of  the 
lease. 

The  measure  of  dam.iges  is  the  loss  ot 
rent  suffered  by  the  landlord  after  deducting 
such  sura  as  be  may  recover  from  another 
source  and  it  is  the  landlord's  duty  to  make 
reasonable  efforts  to  secure  another  tenant 
or  otherwise  cuv-r  the  loss  unle^^  he  sue* 
for  specific  perforinanee.  L\CHMI  NARA- 
IN  V.  VERNON.  137-  P  R  1903  =  5  p.  L- 
R,  1907. =1   P  W  R,  1907.       . 

270  S-    T3  =  r)'images.     Hate   of — in  case  of 

breach  of  contr.tct  of  sale. 

If    the  vendor   has    any    specific  period   of 

time    allowed  to  him  for  making  the  delivery, 

and  finds,  ba!  ire  the  time  has  elapsed,  that  he 

1  will  be  unable  to   complete  the  delivery,  and 
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gives  uotioe  to  tbe  purohaset  that  ha  retuaea 
to  proGOod  th'irowith,  and  the  price  riaea,  tbo 
measure  of  damnges  is  the  differoooo  between 
tl>e  oontraot-prioo  and  the  higher  price  of 
the  suMictmat.ter  on  the  last  day  of  the 
period  within  which  the  delivery  ought  to 
have    been  made — 8  Taunt,  p.  iiO,  fuUniocd. 

Where  uader  a  contract  of  sale  of  j  ite  the 
delivery  or  shipment  was  at  the  seller's  op- 
tion during  August-September,  and  the  seller 
refused  to   perform  the  contract  — 

Held,  that  the  measure  of  damages  was  the 
difference  between  the  ooutvact-prico  and  the 
higher  price  of  jute  on  the  30th  of  September. 
A.    S.    MACKEKTICPI    v.    NAVA    COOMAR 

ROY.    7  W-  N-,  C,  431  =  30-  C-  477. 

271  S-  73 — ConU-act — Damages  for  breach  of 
CiTecutory  contract — Contract  not  binding  on 
plaintiff. 

In  a  suit  for  damages  for  breach  of  an  ex- 
ecutory contract  it  is  open  to  the  defendant 
to  show  that  it  is  not  binding  on  him  inas- 
much as  it  is  not  biuding  on  the  plaintiff. 
THE     AHMEDABAD     MUNICIPALITY    v. 

SULEMANJI.    5.  BLR-  592=27-  B-  618- 

272  S-  73 — Damages — Breach  of  contract  of 
sale. 

la  determining  the  amount  of  damages,  in 
case  of  a  broach  of  a  contract  of  a  sale  by  the 
purchaser,  the  Court  has  to  take  into  con- 
sideration how  much  worse  ofi  is  the  vendor 
by  reason  of  the  non-performance  of  the 
contract  by   the  vendee. 

It  is  open  to  the  plaintiff  to  sue  for  speoifio 
performance  of  a  contract  or  damages,  and  a 
Court  in  estimating  the  damages  is  not  to 
take  into  consideration  the  fact  that  the 
pltintiif  has  not  sued  for  specific  perfor- 
mance of  the  contract  but  claimed  damages 
only.  MOHAN  LAL  TRIBHOWAND  \S  v. 
CIIUNI  LAL  HARINARAYAN.      4    B  L-R- 

814 

273  S-  73  C-  P-  C-  S-  588-Issues.  Fram- 
ing of — Duty  of  parties — Remand— Costs— Con- 
tract of  sale — Damages. 

The  omission  of  a  party  to  press  an  essen- 
tial issue  in  the  Court  of  first  instance,  is 
not  a  ground  for  refusal  by  tbo  Appellate 
Court  to  refer  that  issue  for  trial,  if  the  lower 
Court  has  omitted  to  frame  or  try  it.  The 
omission  should  be  considered  in  dealing 
with  the  costs  necessitated  by  a  remand  of 
the  case  by  the  Appellate  to  the  Original 
Court. 

In  a  suit  for  daraiges  for  breach  of  a  con- 
tract for  sale,  the  is;uo  as  to  damages  should 
be, — What  w;i,s  the  actual  iujiry  sustained 
by  plaintiff  by  reason  of  the  defendant  not 
having  performed  his  contract  ?  The  amount 
of  the  iuj  u'y  can  only  be  ascertained  ty  de- 
termining what  the  p-operty  would  have 
fetched   if  pat  up  for  sale  in  the  open  market. 

The  Appellate  Court  is  justified  in  re- 
manding an  issue  under  gectiou  566  of  the 
Civil  Trocedure  Code,  for  retrial  when  it 
appears  that  an  essentitil  point,  thougli  in- 
cluded in  the  form  of  the  issue  framed  by 
the  Origiiwl  Cjurt,  wis  not  present  to  it's 
mind  prior  to  the  remand.     -JOSHI  MATHU- 


Sup:  Govt,  acts  (IX  of  1872)    (Goutd). 

RESII  PITAMBER  u.  BAI  DAHI.     4    BL-R. 

818 

274  S.  ^S—Toll  contract  Traffic  of  people 
forbidden  by  Gouernmcnt  owing  to  plague- — Con- 
tractor's liability  to  Government  not  affected. 

A  toll  contractor  sued  the  Government  for 
loss  sustained  by  him  owing  to  a  notiiioatioa 
issued  by  Goverument,  prohibiting  villagers 
to  visit  other  villages  to  avoid  the  spread  of 
plague. 

Held,  that  there  was  no  breach  of  contract 
or  commission  of  tort  on  the  part  of  Govern- 
ment, and  the  plaintiff  was  not  entitled  to 
succeed.  THE  SECRETARY  OF  .-VJATE  v. 
ABDUL  RAHIM.     4.  BL-R.  874- 

275-  S-  73-  Contract  for  tolls  with  Local 
Fund  Board — Implied  contract  to  keep  road  fit 
for  traffic — Da-mages, — Local  Boards  Act,  1884, 
S.  150 — Limitation. 

Plaintiff  contracted  for  some  tolls  on  a 
certain  road  under  the  Local  Fund  Board 
for  ono  year.  During  the  year,  he  complain- 
ed to  the  President  of  the  Board  that  the 
road  was  in  such  a  state  of  disrepair  as  to 
prevent  traffic,  and  that  ho,  in  consequence, 
was  sustaining  loss,  and  applied  for  a  re- 
mission. The  President  did  not  make  any 
award  in  respect  of  this  claim  for  compen- 
sation. Subsequently,  tbe  road,  in  order  to 
enable  thorough  repairs  to  be  affected,  was 
completely  closed  to  traffic  under  the  orders 
of  the  President  and  without  the  consent  o£ 
the  contractor. 

Held,  that  this  was  a  breach  of  the  im- 
plied term  of  the  contract  to  keep  the  road 
open  to  traffic,  and  that  the  plaintiff  was 
entitled  to  rescind  the  contract  and  claim 
damages  from  the  Board.  The  mea.iure  of 
damages  is  the  net  amount,  which  the  plain- 
tiff would  have  received  under  the  terms  of 
the  contract  for  the  entire  term,  if  he  had 
been  allowed  to  carry  it  out.  The  suit  is  not 
barred  by  limitation  under  S.  150  of  the 
Local  Boards  .\ct,  18S4,  as  the  suit  is  not 
of  the  description  provided  for  by  paragraph 
1  of  that  section  but  one  for  a  breach  of 
contract  2  JI.  124  referred  to.  THE  PRE- 
SI.OENT,  DISTRICT  BOARD,  MALABAR 
V.      KARIYARATH    PUTHTSSERI    KENTI 

KANARAM.    2  M    L- T-  194=17  M-L- J. 
390 

276-  S.  73-  Damages  for  breach  of  con- 
tract—  Vendor  and  purchaser — Co-)Uract  to  sell 
immoveable  property.  '  , 

The  rule  iu  21  W.  L-  B.  L.  1078  and  7 
Eng.  and  Ir  .\pp  loS  that  the  purchaser  of 
real  estate  cannot  recover  damages  for  the 
loss  of  his  bargain,  but  only  his  deposit  and 
expenses,  does  noli  apply  to  cases  of  wilful 
default,  nor  to  unreasonable  omission  to 
complete  the  title  by  taking  some  definite 
steps  m  the  vendor's  power  42  B.  659,  2  G. 
■320  Fol,  11  B.  272  not  followed. 

In  India,  in  cases  of  breach  of  contract 
for  sale  of  immoveable  property  through 
inal)ilifcv  on  the  vendor's  part  to  make  a  good 
title,  the  dama-^es  must  be  assessed  iu  the 
usual  way,  uule-is  the  parties  expressly  or 
impliedly  contract  that  such  inability  should 
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not   lUike   the     vendor   liable    for  damages. 
RANCHHOD    BHAWAN    c.    M\NM0HAN- 

DAS  B  VMJI.    9.  B.  L-  R- 1087- 

277-  S-  73-  li-'jii-t  to  iaUnsl— Plaintiff 
non-Hiiida^No  iisaje — No  loritteii  instrument 
—No  dciiicind  in  lOritlng. 

Xha  plaintiff  was  not  a  Hindu,  and  there 
was  no  agroemoQt  for  intorest.  Sdd  interest 
could  only  be  reoos'cred  (a)  by  mjroantilo 
usage,  or  (6J  under  the  Interest  Act,  XXXII 
of  1839.  If  it  is  claimed  under  the  Interest 
Act  there  must  be  (1)  a  sum  certain,  payable 
at  a  certain  time,  by  a  written  instrument,  or, 
(2)  a  demand  of  payment  in  writing,  giving 
notice  that  interest  will  be  claimed. 

Whore  neither  of  these  conditions  are 
fulfilled,  the  plaintilt  cannot  claim  damages 
under  S.  73  of  the  Contract  Act,  as  that 
section  is  not  intended  to  override  the  pro- 
visions of  the  Interest  Act,  9  B.  L.  R.  439,  26 
C.  955,  L.  R.  App.  cases  (1893)  431  and  20  M. 
4S1  ref.  to.  HA.TI  JIQSO,.  SON  OF  HA-TI 
JAN  MAHOMED  v.  HA,JI  NUR  MAHOM- 
ED, SON  OF  ABDUL  KADIR.     1.   S-  L-  E- 

179- 

278  S.  73  Damages  for  breach  of  con- 
tract,— Damaijcs,  how  and  when  accrue  and 
how  calculated— Covenant,  breach  of  ContraA:t 
Act  S.  73 — Collateral  or  consequentiat  dama- 
ges— Remote  and  iiidirect   damages. 

A  contract  may  be  broken  quite  as  much 
by  repudiation  of  liability  under  it,  as  by 
making  it  impossible  to  fulfil  the  terms 
of  the   contract. 

Where  a  party  sustains  a  loss  by  reason 
of  a  breach  of  contract,  he  is,  to  be  placed 
in  the  sinie  situation  with  respect  to 
danrxges,  as  if  the  oontraoi  had  been  per- 
formed.    Exch   850  Ref. 

Where  two  particj  have  made  a  contract 
which  one  of  .cuem  has  broken,  the  damages 
which  the  other  ought  to  receive  in  respect 
of  such  breach  of  contract,  should  be  such 
as  may  fairly  and  reasonably  be  considered 
as  arising  naturally,  that  is,  according  to 
the  usual  course  of  things,  from  such 
breach  of  contract  itself  ;  the  damages  may 
be  such  as  miy  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both 
parties  at  the  time  they  made  the  contract 
as   the  probable   result   of  the   breach  of   it. 

The  damages,  however,  cannot  include 
compensation  for  any  remote  and  indirect 
loss  or  damages  sustained  by  reason  of  the 
breach,     y  Esoli   341,  7  ch  D  490  Ref. 

Where  a  person  agrees  to  pay  and  discharge 
an  incumbranc3  and  neglects  to  perform  his 
covenant  within  the  time  fixed  ther jfor  or 
within  i-oiSiii,bl3  tim'  if  none  is  fixed 
the  covenantee  is  ordinarily  entitled  to  recover 
the  present  amount  of  the  iucumbranoe  2 
B  &  Ad.  m2,  5  B  &  Ad.  78,  39  R  R  405,  5  Ex. 
D  280  84  Iowa  71,  11  Am.  Rjp.  133,  lai  Mass 
93,  41  Am.  Rep.  199  Ref.  DASWANT  SINGH 
1'.  SYED  SHAH  RAM/5AN    4LI,     6  C  L- J, 

898. 

279.  S.  73  Agreement  to  let  a  house — Breach 
of  contract  by  tenaiU  before  time  for  perfor- 
viance  -Measure  of  damages. 


Sup:  Govt,  acts  ([X  of  1872)    {Oontl.) 

Where  a  plaintiff  agreed  to  lot  a  housa 
to  defendant,  and  placed  it  at  the  latter's 
disposal,  but  the  latter  refuijd  to  take  the 
house  and  broke  the  contract,  w  ithout  any 
j  istilioation,  plaintiff  was  held  entitled  to 
Dring  an  action  for  damxges  for  the  breach. 

The  measure  of  dimi^o.s  is  the  loss  of 
rent  suffered  by  the  landlord,  after  deduct- 
ing such  sum  as  he  miy  recover  from  an- 
other source,  and  it  is  the  landlord's  duty 
to  make  reasonable  efforts  to  secure  another 
tenant  or  otherwise  cover  the  loss,  unless  ha 
sues  for  specific  performance. 

S.  73,  Contract  Act,  does  not  help  tbe 
defendant.  The  damxgi  caused  naturally 
arose  in  the  usual  course  of  things  from  the 
breach  and  was  not  inlirec';  or  remote.' 
LUGHMt    NARAIN    v.    VERNfON.     137  p. 

R.  1903=1  p-  w,  R   i9ar-5  p.  i'  a. 

1907. 

230-  S-  7S-—Siut  for  brea:\  of  conlrxcl— 
D.imajes—Oitdh  Rent  Act  [XXII  of  18S6), 
S.  lil — Liahility  for  interest  on  arrears  of  rent 
—  Under-proprietor^Timi  a!  which  rent  is  pay- 
able—Statute  3,  i,  Will,  rr,  c.  -i3. 

Although  an  under-proprietor  is  not  li- 
able for  interest  on  arrears  of  rent  under  S. 
141  of  the  Oudh  Rent  Ast  as  not  being  a 
tenant  within  the  meaning;  of  that  section — 
Muhammad  Mehndi  Ali  Khan  v.  Muha.nmad 
Yasin  Khan,  (L.  R.,  26  I.  A.,  41 ;  I.  L.  R.,  26 
Gal.  523) — yet  there  is  nothing  in  the  .A.ct  or 
in  that  decision  which  excludes  any  liability 
for  payment  of  such  iatorost  which  an  under 
I  proprietor  might  be  under  apart. from  the  .Vot. 
\Vhere  a  compromise,  containing  an  agrea- 
uimt  to  pay  rent,  como  to  between  the  pra- 
deoessors  in  title  of  the  present  Utigmti,  lud 
been  followed  by  a  decree  which  oarrijd  into 
effect  the  terms  of  the  agreement:  H'ldin 
a  suit  for  arrears  of  rent  thit  the  agreement 
was  marged  in  the  decree,  bv  which  and  not 
by  the  agreement,  was  established  tho  status 
of  under  proprietor  from  which  the  obli- 
gation to  pay  the  rent  was  derived,  and  that 
the  suit  was  therefore  njt  one  for  breach 
of  contract  within  the  moaning  of  3.  73  of 
the  Contract  Act  (IX  of  .1872)  in  wiiich  in- 
terest on  the  arrears  could  be  given  as 
damages.  Nor  could  such  interest  be  givaa 
under  the* .provisions  of  the  lotjrest  Act 
(XXXII  of  13:39)  it  being  necessary  uudar 
those  provisions  for  the  plaintiff  to  show 
that  the  rent  was  payable  "by  virtue  of  soma 
written  instrument  at  a  certain  timo ;"  and  in 
this  case  neither  the  deed  of  compromisa 
nor  the  decree  prescribed  any  time  for  pay- 
ment of  the  rent,  nor  cont.uned  any  term^ 
from  which  the  time  could  be  ascertained. 
The  Interest  Act  of  1839  wa.s  passed  for  tho 
purpose  of  extending  the  English  .\ct  (3  and 
4.  Will,  IV,  c.  42)  to  India,  and  its  provisions 
in  this  respect  being  the  same  those  of  the 
English  Act,  tho  English  deeisioqB  m.xy  be 
r-oferred  to  in  construing  the  Indian  --Vet. 
Dancombev  Br'igli'onClub  Njrfolk  Hotel  Co. 
(L.  R.  10  Q.  B.,  371)  London  Chatham  and 
Dover  Railway  Co.  v  South  Eastern  Ry.  Co.  (L. 
R.,  1   Ch.  120)  and  Merchant  Shipping  Co.  v. 
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Armilmje  (L.  R.,  9  Q.  B.  90).  referred  to.— 
GANESH   BAKHSH  v  HARIH.VR  BAKHSH 

I  L.  B.,  23  A  299;  8  C  W.  TJ.  521 ;  6 
B  L  R.  505;  M  L  J..  1904,  P  190; 
P-  C-70  C116=31I- A  116 

281-  8.  73-  —Consent  decree— Eject  of  breach 
of  the  terms  of  the  decree  on  the  part  of 
plainiijf. 

By  a  consent  decree  the  defcadauta 
consented  to  judgmout  tor  the  entire 
amount  claimed  by  the  jjlaintiff ;  but  subject 
to  tills  proviso  that  if  on  a  day  the  defendants 
should  pay  to  the  plaintiff  the  sum  of  Us. 
35,000,  the  decree  should  bo  considered 
satisfied.  It  was  also  agreed  that  if  for  the 
payment  of  the  aforesaid  sum  of  Rs.  35,000 
it  should  be  necessary  for  the  defendants  to 
transfer  the  mortgaged  properties  or  aay 
plots  or  portions  of  them,  or  grant  patlahs 
on  receipts  of  snlami,  that  is,  piemiumi  or 
bonus  for  the  lease,  then  the  defendants 
shall,  on  settling  who  are  to  receive  the 
property,  gave  the  plaintiff  the  stkit  paper 
iu  relation  to  whatever  proprrties  they  may 
from  timo  to  time  dcterm.uo  to  sell  or 
lease  before  a  certain  date.  Within  30  days 
from  that  day  the  plaintiff  shall,  at  the 
defendants'  expense,  make  appraisement  of 
the  htitli  in  the  muflassil,  aad  after  credi- 
ting the  proper  price,  or  the  proper  salami, 
against  the  defendant's  debts,  shall,  at  the 
defendants'  expense,  duly  execute  a  deed 
of  release  or  deed  of  oousont.  The  plain- 
tiff failed  to    make  appraisement  as  agreed. 

Held,  that  the  plaintiff  was  not  entitled 
to  recover  from  the  defendants  any  thing 
more  than  Rs^  3'1,3(0  (Rs.  700  having  been 
paid  by  the  defendants)  as  there  was  a 
complete  breach  of  contract  on  the  part  of 
the  plaintiff.  HARENDKA  LAL  BOY 
CHOWDHRI   I-  MAHARANI  DEVI,— V-  W- 

N-,  C  ,  1901,  P  536  (P  C  ) 

282-  S.  73 — Wliclhcr  Lamberdar  liable  to 
paij  interest  on  share  uf  jjrojits. 

Held,  that  Lamberdar  was  not  liable  to 
pay  interest  on  the  sums  found  to  be  due  to 
the  sharer  at  the  end  of  each  year  for  which 
profits  wore  claimed,  and  S.  '73  Contract  Act 
was  cot  ai^plicable.  MIRZA  SADDIQ  HUS- 
SAIN  KHAN  V.  HAFIZUL  REHMAN.  6 
0  C  89. 

282  (a)  S-  78- — Interest— Suit  by  superior 
agaifist  an   under  proprietor. 

A  superior  proprietor  sued  under  pro- 
prietors for  arrears  of  rent  and  interest 
thereon.  Held  where  uo  contract  is  proved 
interest  by  way  of  damages  can  not  bo 
decreed  under  S.  73  Contract  Act.  THAKAR, 
HARHIAR  BUKHS  v.  TIIAKAR  GANESH 
BAKSH.     1.    0-   C-   94. 

283-  S-    73' — Breach  of  contract. 

A  superior  proprietor  sued  an  inferior 
proprietor  for  arrears  of  rent  and  interest 
thereon. 

Held  that  a  Razinama  in  a  previous  suit 
was  a  proof  of  contract  between  the  par- 
ties by  which  rent  was  payable  by  the  ap- 
pellant to  the   respoudont,   that   the  breach 


Sup:  Govt,  acts  (IX  of  1872)    (Contd) 

of  the  contract  rendered  the  appellant  li- 
able to  pay  interest  as  damages  for  such 
breach,  and  even,  under  S.  12  Oudh  Rent 
.Act,  the  a,ppellant  was  liable  to  pay  rent 
one  month  before  the  date  fixed  for  the 
payment  of  the  revenue.  He  was  therefore 
liable  to  pay  interest  also.  GANESH  BAKSlt 
SINGH    V.    HARI     HAR    BAKSH     SINGH. 

3    0    C    22 

284-  S-  73.- Under  proprietors— Rcim- 
biirscinnit. 

Held  that  whoa  an  under  proprietor  is 
compelled  to  pay  arrear.s  of  rent  payable 
by  his  co-sharers  (other  undcn'  proprietor) 
hu  is  entitled  to  the  amount  of  rent  paid 
by  him  and  also  to  interest  by  way  of 
damages  u  ider  S.  73  Contract  Act  on  the 
amount  paid  from  the  date  of  payment. 
LALRAM  KINKAR  SINGH  v.  FATEH  B.V 
HADUR   SINGH.     6-    0-  C-  846- 

285  S-  73— Breach  of  contract — Assessment 

of  damages. 

There  is  nothing  in  Contract  Act  which  re- 
quires a  person  who  cancels  an  agreement 
fur  service  to  accept  those  services  as  original- 
ly agreed  to.  The  principle  on  which  dama- 
ges for  breach  of  contract  are  assessed  is  laid 
down  in  S.  73  and  its  explanation  shows  that 
the  means  which  existed  for  remedyin,:  the 
iiicunvenieuee  caused  should  be  takon  iuto 
consideration.      B.    DEY  v.  L.   J.  JOHN.     1. 

L  B  R.  1900  02   P  21- 

286  S-  7\—Explanaticn,  effect  of— Simple 
mortgage,  personal  liabiliti/  under  exists  unless 
i^pecial  contract  to  the  contrary — .ibsence  of  spe- 
cific prayer  in  plaint  no  ground  for  refusing 
appropriate  relief — Delay  no  abandonment  of 
right. 

In  the  case  of  simple  mortgages  the  perso- 
nal liability  of  the  mortgagor  exists,  unles3 
there  is  a'specific  contract  to  the  contrary.  22 
All.,  453  at  p.  461  referred  to. 

Whore  the  plaint  asks  for  a  decree  against 
the  defendants  as  members  of  the  family  and 
'  for  such  other  relief  as  the  Covirt  may  think 
fit,'  the  Court  ought  to  grant  the  plaintiff 
such  appropriate  relief  as  he  is  entitled  to 
and  such  relief  cannot  be  refused  on  the 
ground  that  thi^re  is  no  specific  prayer  for 
such  relief.  Though  it  is  within  the  scope 
of  the  authority  of  the  managing  member  of 
a  Hindu  family  to  execute  a  mortgage  so  as 
to  bind  the  family  assets,  the  plaintiff  in  a 
suit  on  such  mortgage  is  not  entitled  to  a 
personal  decree  against  a  defendant  member 
oi  the  family  who  is  not  a  party  to  the  mort- 
gage in  respect  of  the  money  alleged  to  be 
iu  his  hands. 

Mere  delay  by  the  plaintiff  in  suing  to  en- 
force a  contract  is  uo  evidence  of  an  iutontion 
not  to  enforce  its  terms.  Uuder  the  explana- 
tion to  section  7i  of  the  Indian  CoQlraot  Att, 
it  is  for  the  Court  to  decide  on  the  facts  of 
the  particular- case  whether  a  stiipulation  for 
increased  interest  from  the  date  of  default  is 
or  is  not  a  stipulation  by  way  of  penalty.  It 
was  not  the  intention  of  the  Legislature  to 
enact  that  such  stipulations  are  always   to   be 
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oonBidered  penal.  Tho  explanation  was 
Binaply  inbondod  to  meet  the  deoisiona  in 
which  it  was  hald  that  such  stipulations  are 
not  peusl  and  jnust  bo  enforced.  ABBAKKE 
HEGGADTHI    v.    KJNHIAMMA    SHETIY. 

29-  M.  491  ,  „       , 

287  S.  Ti—Acl  VI  of  1S99,  s.  4.— Stipula- 
tion for  enhanced  interest  and  for  compound 
interest  in  case  of  default — Penalty. 

A  bond  stipulated  for  tho  payment,  on  a 
specified  date,  of  half  the  principal  sum  ad- 
vanced, together  with  interest  at  the  rate  of  15 
per  cent,  per  annum,  and  for  the  piyment, 
on  another  date,  of  the  balance  of  the  princi- 
pal, together  with  interest  at  the  same  rate. 
In  case  of  default  in  the  payment  of  either 
instalment,  it  was  provided  that  the  whole 
amount  of  principal  then  due  was  to  become 
payable,  together  with  interest  at  the  rate 
agreed,  and  compound  interest  on  the  whole 
amount  at  the  rate  of  24  per  cent,  per  annum. 
Default  was  made,  but  the  Subordinate  Court 
awarded  no  compensation  :  Held,  that  dnas- 
much  as  by  s.  71  of  the  Contract  Act  (as 
amended)  the  Court  is  to  award  reasonable 
compensation  not  exceeding  the  amount 
named  in  the  contract,  the  Subordinate  Court 
should  find  whether  an  addition  of  9  per  cent, 
was  an  unreasonable  sum  to  allow  as  compen- 
sation, and,  if  so,  what  compensation  should 
be  allowed  as  reasonable  for  the  non-payment 
of  principal  in  the  manner  agreed  upon  ;  the 
etijoulatiou  for  payment  of  compound  interest 
being  regarded  as  compensation  for  non-pay- 
men  of  interest  alone  and  not  for  x\on-pay- 
ment  of  principal— ANNAMALAI  CHErti 
V.  VEERAB  aDBAM  CHETTY,  I.  L.  R.,  26 
M.  111. 

288  S.  7^— Penalty — Stiptilation  that  in- 
terest shall  be  chargeable  if  instalments  in 
repayment  of  principal  be  not  paid  at  due 
dates— Applicability  of  Act  VI  of  1S99  to  suits 
filed  prior   to  its  coming  into   force. 

A  stipulation  in  a  bond  that  the  princi- 
pal sum  shall  be  repaid  by  instalments  on 
specified  dates  (no  provision  being  midetor 
interest)  and  that,  on  defautt  of  such  pay- 
ments of  principal  being  made,  interest  shall 
be  chargeable  as  from  tho  date  of  the  bond, 
is  not  in  the  nature  of  a  penalty.  Semble, 
that  the  Contract  Act,  Amendment  Act  of 
1899,  doe5  not  apply  to  a  suit  filed  prior  to 
the  date  upon  which  it  came  into  force. 
CHANNA    VENKATASAMI  v.  PEDDA  KON- 

DIAH.    I  L-  R.,  26  M    44.5. 

Contract  Act  (iX  of  1872),  s.  74— Con- 
tract Act  Amendment  Act  (VI  of  1899),  s.  4 — 
Bond — Interest — Penalty. 

Held  that  a  stipulation  in  a  bond  for 
payment  of  compound  interest  on  failure 
to  pay  simple  interest  on  the  same  amount 
is  not  a  penalty  within  the  meaning  of  s. 
74  of  tho  Contract  Act,  187^,  as  amended  by 
Act    VI  of  1899.— -GANGA    D-\TAL  v.  BACH- 

CHU  LAL.  A.  W  N-  1902  p.  178-25- 
A-  26- 

Contract  Act,   (IX  of    1373),   s.    74— At 

¥1,0/  1899,  ss.   1,  i— Bond— Stipulation  f.r 
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enhanced  interest  from  date  of  bond  in  breach 
of  conenant   to  pay  interest — Penalty. 

In  a  bond  executed  on  tho  8th  of  No- 
vember 1892,  to  secure  a  sum  of  Rs.  8,00iJ:  it 
was  stipulated  that  interest  should  be  paid 
every  six  months  at  the  rate  of  1  par  cent, 
per  mon.sem,  but  that  in  case  of  default  in 
payment,  tha  mortgagor  should  pay  interest 
at  the  rate  of  2  per  cent,  per  mensem  from 
the  date  of  the  execution  of  the  bond.  On 
suit  upon  this  bond  to  recover  the  principal 
sum  secured  with  interest  at  the  enhanced 
rate,  it  was  held  that  the  provisions  of  Act 
VI  of  1899  were  applicable,  the  question 
whether  interest  was  recoverable  at  the  en- 
hanced rate  having  been  put  in  iss  le  ein;e 
that  Act  came  into  force,  although  the  bond 
might   have  been    executed    before. 

Held  also  that  under  a.  74  of  the  Contract 
Act,  as  amended  by  Act  VI  of  1899,  the 
stipulation  for  enhanced  interest  as  from 
the  date  of  tho  execution  of  the  bond  %vis  ft 
stipulation  byway  of  penalty  again.st  which 
relief  should  bo  granted.  BRIJ  BHUKAN 
DAS  V.    SAMI-UD-DIN    AHMAD     KH.AN.— 

A-  W.  N.  3902  p.  226  =  23:  A-  IQi 

289  S.  ^i— Interest,  rati  of—Eeorbitanl 
rate — Mortgage — Compound  interest-^Dute  of 
payment — Transfer  of  Properly  Act  (IV  of 
18S3),  s.  86— Act    VI  of  I89il. 

Simple  or  compound  interest  at  a  high 
rate  is  not  in  itself  a  ponalty  within  the 
meaning  of  s.  74  of  the  Uoniraoc  Act.  Par- 
dhan  Bhukhan  Lai  v.  Narsing  Dyal,  (I.  L. 
R.,  26  Cal.  8uO),  and  Satah  Cnuad^r  Oiri  v. 
Hem  Chnnder  Muoklwpadiiya  (.T.  L.  li.  29 
Cal.  823),  dist.uguishoa.  The  mirtgi^ea  is 
ordinarily  entitled  to  interest  at  the  rate 
stipulated  iti  the  bond  till  the  date  fixed 
in  the  mortgage  decree  for  piym.'ut.  He  is 
also  entitled  to  recover  reasonable  iuterost 
from  that  date  till  the  date  of  realisation. 
Baincswar  Koer  v.  Mahomed  Meiidi  Hossein 
Khan  (I.  L.  R.  26  Cal.  39;  L  R.  25  I.  .\.  17'J), 
and  Maharajah  of  Bhartpur  v.  Hani  Kaniio 
Dei,  (I.  L.  R!,  23"  All.  181;  L.  R.  28  I.  A.  35), 
followed.     PRAY  AG  KAPRI  v.  SHYAM  LAL.. 

J.  L   R    31  C    138 

290-  S.  7i-Usury  Laws  Repeal  Act  {XXV- 
III  of  1855),  S.  2— Contract  Act,  Amendment 
Act  (VI  of  1899),  S.  4— Penalty— Principal 
sum  bearing  no  interest  repayable  by  instal- 
ments— Provision  for  interest  in  case  of  de- 
faults. 

Defendant  was  indebted  to  plaintiff,  as 
the  stakeholder  of  a  "chit  fund,"  and  un- 
dertooiv  to  pay  the  amount  of  the  praioipal 
by  half-yearly  instalment.?.  He  furthur  un- 
dertook that,  in  case  of  default  in  the  pay- 
ment of  such  instalments,  he  would  pay 
interest  at  tho  rate  of  one  pie  per  rupea 
per  diem  from  the  date  of  doiault.  No  in- 
terest was  payable  on  tho  principal  sum, 
unless  default  should  be  made,  the  instal- 
ments being  in  repayment  of  the  principal 
sum  al.nj  without  interest.  Default  having 
been  made,  plaintiff  sued  on  the  bond,  where- 
upon defendant  pleaded  that  tho  rate  of 
interest  was  penal  and    not   recoverable; 
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Held  that  plaintiff  was  entitled  to  re- 
cover. The  contract  was  not  one  which 
provided  for  the  payment  of  a  given  rate 
of  interest  in  any  event  and  a  higher  rate 
in  case  of  default.  Under  the  agreement, 
the  debtor  incurred  no  obligation  to  pay 
interest  at  all  on  the  money  which  ha  owed. 
Hia  liability  to  pay  interest  only  aroso  in 
the  event  of  default.  The  case  was  not  go- 
verned, therefore,  by  the  Contract  Act  1872, 
or    the   Contract   Act   Amendment  .ict    1S99. 

Per  Sir.  Arnold  White,  C.  J. — Under 
the  Contract  Act  1872,  a  stipulation  that  an 
euhancod  rate  of  interest  should  be  payable 
as  from  the  date  of  default  is  not  a  stipula- 
tion by  way  of  penalty.  The  explanation 
to  S.  i  of  the  Contract  Act  ISy'J,  which 
provides  that  a  Court  may  treat  such  a 
stipulation  as  a  penalty,  is  permissive  and 
does  not  preclude  it  from  holding  other- 
wise. 

Semble  that  the  words  "which  is  put  in 
issue"'  in  S  4  of  the  Contract  Act  1899,  mean 
"which  is  in  issue"  and  that  where  there 
is  an  appeal  from  a  decree  in  a  ."suit  in- 
stituted in  respect  of  a  contract,  the  con- 
tract is  "in  issue"  in  the  appeal.  Also,  that 
the  contract  Act  1899  only  applies  to  suits 
instituted  after  the  oommonoement  of  that 
Act.— S\NKARANARAYANA  VAL'HYAR  v. 
SANKARVNARAYANA    AYYAB,  U    H-    I"- 

J.  431  =  25    M.  343. 

291  S.  74- — Penally — Compound  itUerest — 
Moiigagc — Sale — Suit  upon  mortgage  against 
mortgagor  and  siibsequott  transferee — Failure  of 
plaintiff  to  prove  as  against  transferee  that 
the  consideration  enlei'ed  in  the  bond  was  cor- 
rect— 

In  a  suit  for  sale  on  a  mortgage,  a 
subso'iuent  transferee  of  a  portion  of  the 
morigaged  property,  who  was  raado  a  defen- 
dant, put  tue  plaintiff  to  proof  of  his  mort- 
gage, and  he  failed  to  establish  that  the 
actual  consideration  for  tlie  mortgage  was 
any  more  than  about  two-thirds  of  the  oon- 
sideratlou  entered  in  the  bond.  The  mort 
gagor  himself  had  offered  no  evidence  to 
rebut  the  iiiELTonoe  derivable  from  hi^  own 
previous  tta'em  n  s  and  conduct  that  ho  had 
received  the  lull  oousidecation  stated  in  the 
bond. 

Held  that  the  mortgagor  was  nover- 
theloss  entitled  to  the  bonoSt  of  the  find- 
ing of  the  Court  in  favour  of  tlie  other 
def  .-udant.  Maluind  v.  Bahori  Lai  (I.  L.  R., 
3    All.    24'    referred    to. 

Held  also  following  the  ruling  in  G.inja 
Daijal  V.  Bachc'iH  Lai.  (3  All.  W.  Xotes,  1032, 
p.  178),  that  a  stijiulation  for  the  payment 
of  compound  iuterest  at  the  sam.j  r-'-j  as 
was  payable  upon  the  princip.il  is  not  a 
stipulation  by  way  of  penalty  within  the 
moaning  of  the  explanation  to  S.  7i  of  the 
Cnntract  Act,  1S72.— JANKI  DAS  v.  AHMAD 
HI  SAIN  KHAN,  A-  W.  N-  1902-  P-  218- 
=  25    A-  159. 

292    S.  'ti.--Penalty— Interest— Stipulation 
to  pay   higher    rale — Subse^uerU   redttction. 
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A  sum  of  money  was  borrowed  at  a 
certain  rate  of  interest.  Subsequently,  on  a 
settlement  of  accounts  between  the  parties, 
it  was  agreed  that  a  lower  rate  of  interest 
would  be  chargeable  on  the  amount  remaining 
due,  if  paid  within  a  certain  date;  but  if  not 
so  paid,  the  higher  rate  originally  contract- 
ed for  would  be  payable. 

Held — That  the  stipulation  for  the  pay- 
ment of  interest  at  the  higher  rate  cannot  be 
regarded  as  a  penalty,  that  being  the  rata 
originally    contracted    for. 

Where  the  parties  are  siii  juris  and 
there  is  no  question  of  fraud  or  oppression 
or  improper  dealing  or  undue  influence  they 
are  competent  to  make,  uiid  must  stand  by 
their  own  bergaiu.  KIU TI  CHUMDER  CHAT- 
TER JEE    V.   J.   J.    ATKINSON,     10    C-    W. 

N   640 

293    S.  74.    Interest— High  rate— Penalty. 

A  stipulation  for  the  payment  of  interest 
at  the  rate  of  75  per  cent,  per  annum  from 
the  date  of  the  bond,  on  failure  to  pay  the 
principal  amount  in  two  instalments  on  dates 
as  fixed  in  the  bond,  was  held  iu  the  cir- 
cumstances of  the  case  to  be  a  penalty. 

It  is  open  to  a  Court  to  oonsider  the  facts 
and  circunislances  of  each  case  and  deter- 
mine wheter  a  stipulation  for  a  high  rate  of 
interest  is  or  is  not  a  penalty,  its  findiug  on 
the  question  being  rather  a  finding  of  fact 
than  of  law.  MIAJAN  PATARI  v.  ABDUL 
JUBBAR     10  C  W  N- 1020. 

294-  S.  74.  Breach  of  contract—Penalty, 
stipulation  by  ivay  of  damages  — Compound  in- 
terest. 

Under  S.  74,  the  Court  has  no  absolute 
discretion  to  decide  upon  the  proper  measure 
of  compensation  to  be  awarded  for  the  da- 
mages caused  by  a  breach  of  contract.  The 
Court  can  oufy  interfere  when  a  sum  is 
named  iu  the  contract  as  the  amount  to  ba 
paid  iu  case  of  a  breach  or  if  the  contract 
contains  any  other  stipulation  by  way  o£ 
penalty.  The  tost  is  whether  a  stipulation 
v/as  intended  to  be  carried  out  as  part  of  the 
contract  or  merely  ai  a  provision  to  secur* 
performance.  If  the  latter,  it  should  be  re- 
loived  against.  The  rulings  ii.5  A  26,  31  0 
138,  31  C  233  &  26  M  111  were  referred  to  the 
effect  that  an  agreement  to  pay  compound 
interest  was  not  peual.  Tha  question  whe- 
ther an  agreement  to  pay  compound  interest 
is  a  stipulation  by  way  of  penalty  or  not  is 
one  of  fact  and  not  of  law  26  G  300  followed 
BHAGWANT  .aTMARAM  v.  GANAPATI 
CHOWDHARI  KUNBI.     1  If-  I*-  B.  9- 

295-  S.  74-  Increased  interest —Penalty — 
Ri'asonable  compensation. 

Where  the  increased  interest  runs  from 
the  date  of  the  bond  and  not  merely  from  the 
date  of  default,  it  is  always  to  be  considered 
a  penalty,  because  an  additional  money  paj'- 
ment  iu  that  case  becomes  immediately  pay- 
able by  the  debtor ;  but  in  such  cases  tha 
party  complaining  of  the  breach  is  to  receive 
from  the  party  who  has  taken  the  eoutracc 
reasonable  conpensation,  not  exceeding  the 
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amount  of  the  penalty  stipulated  for.  Com- 
pound interest  is  in  itself  perfectly  legal,  bul 
compound  interest  at  a  rate  exceeding  the 
rate  of  interest  on  the  principal  moneys, 
beiijg  in  excess  of  and  outside  the  ordinary 
and  usual  stipulation,  may  well  be  regarded 
as  in  tlic  nature  of  a  penalty.  A  mortgagor 
undertook  to  pay  interest  at  10  p.  e.  per 
annum,  and  it  was  further  agreed  between 
the  parties  that  interest  should  be  pr.id  every 
six  months;  that  in  case  of  default  the  mort- 
ga,gor  should  pay  interest  on  intere.st  at  18 
p.  c.  per  annum,  and  if  the  amount  of  inter- 
est be  not  paid  within  the  year,  interest  on 
the  aforesaid  amount  of  the  loan  should  run 
at  12  15.  c.  from  date  of  bond.  The  High 
Court  decreed  to  the  mortgagee,  by  way  of 
compensation,  compound  interest  at  the  san  e 
rate  as  the  mortgagor  agreed  to  pay  as  in- 
creased interest  (12  p.  c.)  and  directed  it  to 
tun  only  from  the  date  of  default. 

Held,  that  the  course  pursued  was  pro- 
per.    R.^NI  SUNDAK  KOPJE  v.  RAI  SHAM 

KBISHEN.  U  c-  W-  N-  249  =  4  A-  L-  J- 
109-9  B.  li.  R.  304=17 '.M- L.  J.  43  =  34 
I- A  9  =  3-1  C  150  P.  C- 

296  S.  ti—Damacjcs  Ss.  162  and  105 
{Local  Boards  Act) — Agreement  for  collection 
Of  fees  in  a  marl:et — Co:istriiction — Pcnalti, — 
Felonious  Act — Civil  suit  without  criminal 
prosecution. 

Even  if  the  law  of  England  will  not 
allow  a  person  iniired  by  a  felonious  act 
to  seek  civil  redre'ss,  unless  he  has  endea- 
voured to  bring  the  felon  to  justice,  as  to 
which  tht'C  seems  to  be  some  doubt,  that 
principle  clrii  not  apply  where  the  defen- 
dant is  u^v  criminally  liable  for  the  offen- 
ces committed  by  his  agent,  and  the  suit  is 
not  brought  against  the  party,  who  is  alleg- 
tO.  to  have  been  guilty  of  an  offence  under 
b.  165  of  the  Local  Boards  Act  (V  of  1884)  10 
Ch.   D.  6G7,  9.  M.  643.   Refd   to. 

An  agreement  by  the  dofoudant  with 
the  President  of  the  Taluq  Boiird,  in  respect 
of  the  collection  of  tees  in  a  market,  pro- 
vided, among  others,  "If  I,  my  agent,  or 
.  servant,  v.ere  to  act  contrary  to  the  above 
regulation,  I  ^hall  bo  liable  to  pay  a  fine 
not  exceeding  lis.  50  imposed  by  the  Presi- 
dent of  Taluq  Board,  or  I  am  not  entitled 
to  object,  if  my  giitta  is  put  up  for  auction 
again  and  I  am  made  to  make  up  the  loss 
that  may  bo    sustained    by  the  Taluq  Board." 

ndd  (1)  that  the  agreement  in  question 
is  not  an  instrument  of  the  same  nature  as 
a  bailbond  or  recognizance,  within  the  mean- 
ing of  the  exception  to  S.  74  of  the  Contract 
Act.  It  is  a  bond  given  tor  the  perform- 
ance of  a  public  duty  or  act  in  which  the 
public  are  iuterosted  10  M.  175  Eefd  to.  But 
there  is  no  section  in  the  Local  Boards  Ac', 
which  authorizes  or  requires  the  giving  of 
such  bond.  (2)  Under  S.  74  the  Court  can 
award  the  party  comi^laiuing  of  the  breach 
reasonable  compensation  not  exceeding  the 
amount  named  in  the  bond,  without  refer- 
ence  to   any   actual    loss     sustained   by   the 


Sup:  Govt  acts  (IX  of  1872)     (Co;,t'l). 

Board.  (3)  The  extortion  of  unauthorised 
tolls,  from  the  class  of  persons,  who  mal;o 
use  of  the  raark-Jt,  is  a  sorioui  oPoica,  and 
the  amount  of  penalty  specified  in  the  Ixjud 
is  recoverable  as  compousa'ion.  (4)  The 
provision  authorizing  the  plaintiff  (o  put 
t'lo  defendant's  t;utla  up  to  "uc'-ion  does  not 
preclude  the  pi;  u-.ff  from  recoveriag  upou 
hs  contract.  (-5)  The  penal  clauses  of  ths 
Locil  Boards  .^ct,  S.  102  (c)  and  (d),  do  not 
preclude  the  plaintiff  from  recovering  under 
bis  contract  with  the  def;ndant.  TALUQ 
BOARD,  KUNDAPUR  v.  HKSHJtl  N  \  R.\- 
YANA    CAMPTHI,     17  M.  1.  .J.   537     2  31- 

L.  T-  461 

297  S.    74 — Interest — Compound    interest — 
Penalty — Ddaij  in  filing  suit — Costs. 

In  oases  in  which  the  stipulation  for 
interest  at  enhanced  r.nto  is  retiospective 
there  is  always  the  p  ssibility  of  reduc- 
ing the  amount  to  a  .■^um  named  in  the 
bond  as  the  amount  payable  in  cae  ol 
breach,  and  section  74  of  the  Contract  Act 
.vould   ajvply    to    such  i  a  es. 

There  is  no  reason  to  refuse  plaintiff  his 
costs  on  the  ground  that  he  claimed  m:ire 
than  he  was  eutitled  to,  or  did  not  sue  at 
once,  when  the  defendant  himself  is  in 
fault.     Pui'dit  ULA  RAM  v.  NATHU  LAL. 

53  p.  L  E-  1904 

298  8.  74 — Interest— Compound  interest — 
Penalty. 

The  mere  charge  of  compound  interest 
at  a  reasonable  rate  when  the  rate  charged 
upon  the  interest  is  not  in  excess  of  ths 
rate  charged  upon  the  orignal  principil,  is 
not  in  itself  a  penal  condition.  25  .ill.,  2(i  and 
101 ;  29  Cat.,  51,  followed.    MUL  SINGH  v.  KI- 

SHAN  CtOPal.    58.  P-  R    1904. 

299  S.   7i—Oucrous    conditions— Pre-emp- 
to"   a  morigaijce   of  the  proper! ij. 

In  a  suit  for  pre-emption  when  the 
property  is  previously  mortgaged  with  the 
pre-emptors,  and  the  vendee  takes  upon 
himself  to  jmy  the  mortgagee's  money  de- 
posited with  him  out  of  the  consideration 
for  sale,  the  Court  is  not  justified  in  going 
through  I  he  mortgage  account  to  find 
what  was  due  to  tlie  pre-emptors  at  the  date 
of  the  sale.  IMOHaMMAD  UMAR  v.  ICIR- 
PAL  SINGH.     78.   P.  E-   1904- 

300  S.    7 i—Penaltij^InUrcst. 

A  provision  in  a  'bond  paj-able  by  in- 
stalments that  interest  shall  be  paid  on 
any  default  in  payment  of  any  instalment 
from  the  date  of  the  bond  is  a  penalty 
within  the  meaning  of  S.  74  of  the  Con- 
tract Act.     TRIMBAK  TUKARAJI  v.  BHAG 

CHAND.    27-  B-  21=4  B-  L.  K-,  713- 

301  8.  7i—Co7itract-Cliitfund—l7itcrcst 
—Penalty. 

The  obligor  of  a  bond  entered  into  m 
accordance  with  the  rules  of  the  chit  fund, 
which  were  not  in  any  way  illegal  was  held 
bound  by  its  terms  as  to  interest  when 
there  was  no  allegation  that  he  wus  deceiv- 
ed as  to  its  terms  and  no  ground  was 
shown   to  relieve    him  of   the   stipulation   to 
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pftv    interoit   at  tUo   rate  agreed  to    by    him. 
pfBIASA-ilI   THALAVaBd.  SUBBAMANI- 

AxN  ASAB..    14.  M.  Ii.J.  1904    p.  136. 


305  S-  74. — Construciion — Liquidated 
damages — Specific  perfonnayice — S'pecijic  Belief 
Aci  S  27 — Penalty. 


£02     8-  li— Interest  -Penalti/. 

Tue  uiortgage-money  duo  under  a  sim- 
ple raurt^ago  was  rejiayablo  on  or  before 
the  11th  Jlarcb  ISS'J  with  interest  at  IJ  j 
per  ceut  j^er  monsom.  It  was  also  stipulated 
in  the  dojd  ii  tlie  amount  be  not  repaid 
witbiu  the  time  fixed,  the  interest  on  the 
amount  oi  loan  from  after  the  expiration 
of  tlio  fixed  time  should  be  charged  at  the 
rale  of  0  per  cent  per  mensem  up  to  the 
date  of   uliimate   reoovery. 

In  a  suit  on  the  inortgage-bond  it  was 
coutonded  ou  belialf  of  the  defendant  that 
tiio  stipulation  as  to  interest  at  5  per  cent 
alter  the  expiry  of  tlie  due  date  was  a  penal 
prJVisioi\  not  inlended  to  be  enforced,  and 
th;  plaiutiCf  was  entitled  to  have  interest 
Sij  only   a  reasonable   rate. 

Jleld,  that  as  a  stipulation  for  increased 
interest  from  the  date  ol  default  may  be  a  sti- 
pulation by  way  of  penalty  and  as  not  only  was 
the  increased  rate  of  interest  very  high  but 
there  was  some  evidence  to  show  that  the 
stipulation  was  inserted  to  ensure  prompt 
payment  by  the  debtor,  the  case  must  be 
retried  on  the  question  of  interest.  In  such 
a  case  if  the  stipulation  bo  not  strictly 
enforceable  reasonable  compensation  should 
be  granwd  to  the  plaintifi— 27  Cat.  421  2  C. 
W.  N.  -AU  and  333,  17  Bom.  106,  2G  Cal.  300, 
2y  Cul.  43  referred  to.  (MULLIK)  ABDUL 
GANI  I'.  NAND  LAL.  7  W-  TX-  C-  152  = 
80  C    15. 

3diS  S.  Ti  — Interest — Cotnpound  interest — 
Pena  :y  —Interest  from  the  date  fixed  in  the 
i.ecr      for    payment   of  viortijage-debt, 

A  stipulation  in  a  bond  that  the  debtor 
should  pay  interest  at  an  increased  rate 
from  the  date  of  the  bond,  if  the  principal 
and  interest  is  not  jiaid  on  the  date  fixed 
for  payment,  is  in  the  nature  of  a  penalty. 
— I'J  Cal.,  392,  followed;  17  All.,  511,  refer- 
red   to . 

A  stipulation  that  the  debtor  should 
pay  compound  interest  at  a  rate  higher 
than  that  of  simple  interest  is  a  penaltv — 
22  Cal.,  lil},  followed :   20  Cal.,  3G6,  referred  to. 

It  is  in  the  discretion  of  Court  to  allow 
such  interest  as  it  considers  reasonable  from 
the  date  Mxed  in  the  decree  for  the  pay- 
ment of  mcrtgage-debt. — 20  Cal,  3d;  L.  Ii., 
28;  I.  A.,  35;  21,  All.,  3G1,  referred  to.  BAM- 
ESWAR  PRASAD  SINGH  v.  RAI  SHAM 
KISHEN.     29.    C-  43. 

304  S.  74 — Compound  interest — No  pen- 
alty—Higlier  rate  on  default  from  date  of 
bond. 

An  agreement  to  pay  compound  interest 
is  nut  a  stipulation  by  way  of  penalty,  but 
an  agreement  to  pay  a  higher  sale  of  in 
terest  from  the  date  of  the  bond  on  default 
in  payment  of  interest  is  a  penal  clause. 
KALLEhHAB  SIJSGH  r  BAGHUBlB  SINGH 

1  A  L-  J  224. 


„  „.     lalty. 

A  contracted  with  B  that  he  would  do 
certain  act  and  to  secure  the  performance  o£ 
the  act  a  certain  sum  of  money  was  annexed 
therewith  by  way  of  penalty  or  damages. 
Held  that  a  specific  performance  of  the  con- 
tract may  be  decreed  but  when  A  agrees  to 
do  one  of  two  things  at  his  own  election — i.  e. 
to  perform  the  act  or  to  pay  the  sum  of 
money  the  contract  is  satisfied  by  the  p.iy- 
ment  of  that  sum,  and  A  cannot  be  compelled 
to  perform  the  other  alternative.  If  the  pro- 
misee begins  building  on  the  lands  which  are 
the  suli^ct  matter  of  the  contract  for  sale, 
before  completing  his  title  to  the  lands,  he 
does  so  at  his  own  risk,  and  cannot  by  such 
precipitate  act  of  his  deprive  the  promi.-or  of 
the  option  to  sell  the  lands  or  not  which  the 
latter  has  reserved  to  himself.  BAMDHAN 
('.  MOHANLAL.     1.      A-L.J-  688. 

SOG  8.  74. — Hard  and  ineqtUtable  condi- 
ticn  in  a  viartgagc  deed — 

A  mortgage  deed  provided  for  the  pay- 
ment of  the  principal  within  three  ye'irs 
and  the  interest  was  to  be  paid  .manually 
until  the  principal  was  paid.  In  case  o£ 
default  in  the  payment  of  the  principal  and 
interest  on  the  due  date  the  mortgagee  was 
to  be  placed  in  possession  of  the  property, 
and  the  mortgagor  was  to  have  no  claim 
to  the  mesne  profits  which  the  mortgagee 
was  to  retain  in  lieu  of  interest  and  the 
mortgagor  could  redeem  the  mortgaged  pro- 
perty after  twenty  years.  The  plaintiff  sued 
for  possession,  on  default  having  been  made  in 
payment  of  the  mortgage  money.  The  de- 
fendant pleaded  that  ho  was  willing  to  pay 
the  mortgage  debt  that  the  plaintiff  was 
not  entitled  to  possession,  that  the  twenty 
year's  period  fixed  for  payment  by  mortgage 
deed  was  very  hard  and  could  not  be  en- 
foiced    in   a   Court  of    equity. 

Held  that  S.  74  was  not  applicable. 
That  section  applies  to  cases  in  which  pecuni- 
ary compensation  is  sought  for  breach  of 
a  contract.  The  rights  and  liabilities  of  the 
parties  must  bo  determined  by  their  con- 
tract as  evidenced  by  the  mortgage  deed 
as  laid   down   in   S.   98  T.   P.  A. 

Held  that  the  plaintiff  was  entitled  to 
passession  and  that  a  condition  that  mort- 
gage shall  retain  possession  for  twenty  years 
and  uhat  the  mortgagor  shall  itot  have  a, 
right  to  redeem  within  that  period  was  not 
a  condition  restricting  or  clogging  the  right 
to  redeem  as  it  has  not  the  effect  cf  ren- 
dering the  mortgage  irredeemable.  TIKAM 
SINGH    V.    MAKBAND     SINGH.     6.    0.    C- 

167. 

307.  S.  74- — Enhanced  rate  of  interest  in 
case  of  default  in  payment — Penalty — Compen- 
sation. 

Held  that  an  agreement  in  a  bond  to 
pay  interest  at  an  enhanced  rate  from  the 
due  date  in  case  of  default,  is  in  nature 
of  a  penalty   and   in  such   cases   the   credi- 
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tor  is  entitled   to  a  roaaonable  compensation 
only.     OAYADIN    i'.    IVIADAN    BIHAUI.     3. 

0   C   168- 

808-  S.  74- — Penalty  for  breach  of  con- 
tract— SiipvUnion  to  2>ay  interest  in  default 
of  ayiy  ■.instalment. 

A  bond  made  the  i^rincipi,!  payable  in 
some  monthly  instalments.  There  was  no 
provision  for  payment  of  interest  before  de- 
fault. In  case  of  default  of  payment  of  any 
instalment  tho  same  was  p  iViible  with  in- 
terest at  tho  rato  of  Rs  (■/!/■  P.  0.  P.  M. 
calculated  from  the  data  of  the  bond.  Held 
that  such  stipulation  was  penal  under  S. 
74.  19.    C.  392    followed.     HANUMAN   v.  DE- 

Bli'IN.    5-  0.  C-  403- 

S09-  S-  74 — ilortyage-Stipnlation  for  pos- 
session in  case,  of  dcfatdt  in  payment  of  mort- 
gage money   at  a  certain   time. 

Held,  that  a  stipulation  that  if  the  mort- 
gage money  is  not  paid  at  a  certain  fixed 
time,  the  mortgagee  will  be  entitled  to  posses- 
sion, is  not  a  stipulation  by  way  of  penalty, 
within    the   meaning   of   S.    74. 

Held  also  that  payment  of  a  part  of  the 
mor'g.ige  money  before  the  institution  of 
the  suit  was  not  a  ground  for  refusing  speci- 
He  performance.  PIRTHIPAL  SINCiH  v. 
GAYA  DIN.  Civil  appeal  No  305  of  1901 
dated  !i3   April   1903. 

310.  3-  74-— See  S.  16,  74—1.51.  P.  L.  R. 
1901  =  96.    P.    R.   1901   No    39   supra. 

311-  S-  74.— See  S.  16  and  74—34  C.  150 
No    48    supra. 

311a.  S.  75.— See  S.  55  and  75—13  M. 
L.   J.    488— No    186  supra. 

812.  S.  77- — Contract  of  sale  of  goods  lohe- 
ther  affected  by  falsified  bought  and  sold  Notes. 
Evidence  Act  S.  9:! — Oral  evidence. 

The  plaintifi  bought  from  the  defendants 
the  whole  of  a  certain  cargo  which  the 
defendants  had  themselves  bought  from  a 
certaiu  firm.  Seeing  th.xt  the  market  was 
riiiing  and  repenting  them  of  their  bargain, 
the  defendants,  by  fraud,  inserted  in  the 
bought  and  sold  notes  the  figures  100,000 
cases  as  descriptive  of  the  property  sold 
whereas  really  the  cargo  amounted  to  125,000 
cases.  The  arrangement  was  that  tho  origi- 
nal sale  to  the  defendants  should  be  simply 
transferred  to  tho  plaintiff  as  buyer.  The 
defendants  deeli'iod  to  transfer  the  entire 
cargo  and  the  plaintiff  sued  for  specific  per- 
formance of  contract.  He  also  praypd  that 
if  nooBssaary  the  bought  and  sold  notes  be 
rectified  aiid  other  relief  granted  as  tho  na- 
ture  of    the  case   should    require. 

lUdd,  that  aa  in  India  a  ooalraot  of  sale" 
of  goods  can  be  iiroved  by  parol,  and  the 
bought  and  sold  notes  wore  falsified,  the 
a^uAevcd  purchaser  was  entitled  to  disregard 
thera  and  to  prove  his  contract  by  other 
and  antecedent  material.  The  ease  was  not 
touched  by  section  92  of  tho  Evideuce  Act. 

That  it  WAS  not  necessary  for  the  plaintiff 
to  "et  the  notes  reetifijil  in  order  to  eualile  him 
tolue  for  damages.  DURGA  PRO.SAD  SU- 
REKA  i>.  .BHAJ.\N  LALL  LOHEA.      8  W- 


Sup  Govt,  acts  {IX  of  1872)  {Conld.) 

N-  C  ,  489=6  B  L.  R .  498-14  M  L.  J.  196 
=81I..>A.  1.22-31  C  614  P  C- 

313  S-  77,  7S—Sale  of  goods -Price  tobe 
paid  ill  cash  against  mate's  receipts — Bills  of 
lading  obtained  by  purchaser  in  exchange  of 
the  receipia  before  payment — Pledge  of  the  bilts 
to  a  bank  by  purchaser  if  valid. 

A  sold  bales  of  j  ite  to  B's  firm,  the  goods 
to  be  placed  aloDg.3ido  the  exporting  vessel 
and  to  be  paid  for  in  cash  against  mato'H 
receipts.  Tho  goods  were,  subsequently,  ship- 
I  ped  and  two  mate's  receipts  in  the  name  o£ 
I  B's  firm  were  obtained  by  A.  A  alleged  that 
I  those  mate's  receii^ts  wore  handed  over  to  the 
firm  together  with  a  bill  for  payment,  but  the 
firm,  fraduleutly  and  without  paying  for  tho 
goods,  presented  the  receipts  to  the  agents  of 
the  ship  and  obtained  bills  of  lading 
in  rospeet  of  the  goods  mentioned  in  tlie 
receipts  and  pledged  the  bills  of  lading  wrong- 
fully with  C's  bank.  In  tho  present  suit  A 
claimed,  as  owner  of  the  goods,  to  recover 
from  the  defendants,  the  firm  and  the  bank, 
the  goods  sold  or  the  documents  representing 
them  or,  the  payment  of  the  price  of  the 
goods  as  damages.  Held,  that  there  was 
abundant  prima  facie  evidence  that  the  goods 
in  question  were  appropriated  to  the  contract 
by  .4  and  that  such  appropriation  was  assent- 
ed to  by  B's  firm.  The  sale,  therefore,  waa 
complete  and  involved  uitcier  S.  77  of  the 
Contract  Act,  tho  transfer  of  the  ownership 
of  the  goods  from  A  to  B's  firm  32  C  81tj 
referred,  4  Q.  B.  D.  32,  24  C.  177  referred,  3 
E.  X.  D.  171  dissented.  A,  further,  contended 
that,  assuming  such  transfer  of  ovvner.ship  to 
have  been  established,  the  title  of  B's  firm  to 
deal  with  the  bills  of  lading  was  still  in- 
complete and  infirm,  and  that  such  infirmity 
of  the  title  vitiated  tho  pledge  to  C's  bank  it 
was  held  that,  by  the  above  transfer  of  Oivti- 
ership,  the  firm  acquired  the  right  to  disp.^so 
of  the  goods  as  owners  and,  in  obtaining  pos- 
.session  of  the  mate's  receipts,  obtained  tha 
means  of  exercising  such  rights  and  in  pro- 
curing the  bills  of  lading  thsy  simply  exer- 
cised such  right  and  held  the  bills  aa  owners 
and  pledged  them  in  that  capacity  to  the 
bank.  The  breach  of  trust  or  undertaking, 
on  the  part  of  the  firm  in  having  procured 
and  parted  with  the  bills  of  lading  would  be 
immaterial,  so  far  aa  regards  tha.  defendant 
bank,  who  acted  in  good  faith  in  their  trans- 
actions with  the  firm.  The  pledge  of  the 
goods  v/ith  the  b.ink  was,  therefore,  a  valid 
and  binding  transaction  and  acoordmgly  the 
suit  as  against  tho  bnuk  must  be  dismissed 
with  costs.  JUGGKiiN.X't'H;  AUi-lURW AL- 
LAH  V.  E.  A.  SMITH,     33  c.  547. 

314  S.  77,  83.  95.  &   178-S.Uc  of  un- 

ascertaiiicd  yuods—  AppiopriuiiJii  —Conver.iion 
of  mate's  receipts  into  bills  of  lading— Pledge 
of  bills  of  lading. 

The  goods,  which  wore  the  aul  j  ct  of  sals, 
were  not  ascertained  at  tho  time  ol  tho  con- 
tract, but  were  subsequently  appropriated  by 
the  sellers,  and  were  put  alongside  tho  ex- 
porting vessel  and  shipped  at   tho   roqu-ist    of 
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the  buyers,  who  subsequently  obtained  bilU 
of  lading  in  oxchango  for  tbo  mate's  receipts. 
Held  the  goods  must  bo  taken  to  have  bjen 
ascertained,  and,  conjointly  under  Si.  77 
and  83,  Contract  .'Vet,  the  sale  must  be  regarl- 
ed  as  complete,  involving  the  transfer  of  the 
ownership  of  the  goods  from  the  seller  to  the 
buyer.  One  of  the  terms  of  the  contract  pro- 
vided : — "  Terras  of  payment:  Cash  on  deli- 
very of  mate's  or  dock  receipts  as  provided  iu 
Cls.  8,  9  and  11.  Should  the  said  resoipts  or 
warrants  be  retained  by  the  buyers  for  ex- 
amination, thoy  shall  remain  the  property  of 
the  sellers  and  be  held  by  the  buyers  in  trust 
for  and  at  the  absolute  disposal  of  th) 
sellers,  until  payment  has  been  mide  in 
cash  in  terms  of  this  contract,  and  if 
payment  bo  made  by  cheque,  until  such 
cheque    has  been    cashed." 

Held  that  this  clause  did  not  reserve 
to  the  sailers  the  right  of^disposing  of  the 
goods,  nor  did  it  reader  the  appropriation 
conditional  on  payment  of  the  price.  The 
prop3rty  iu  the  goods  having  pissed  to  the 
buyers,  they  were  entitled  to  sell  the  goods 
or  pledge  them  and,  therefore,  the  pledge 
by  the  buyers  of  the  bills  of  lading  to  a 
Bank,  wlio  acted  bona  fide  in  the  matter, 
and  without  any  notice  of  the  abpve  raan- 
tioned  contract  between  the  buyers  and 
the  sellers,  was  a  perfectly  valid  pledge,  and 
did  not  fall  within  the  proviso  to  S.  178 
of   the  Ac*-. 

Per  Geidt,  J: — The  object  of  the  above 
clause  WiS  to  enable  the  sellers  to  enforo 
their  lien,  e.oii  though  the  proportv  iu  tli.-' 
go.ids  had  pii9?d  to  the  buvors.  JUGGER- 
KATH    .\UGUR\VALL.VH    i'.    K.  A.  SMITH, 

S4  C   173. 

815-  S.  78 — Sale  of  ascertained  and  un- 
ascertained ijoods — Passing  of  property  in  the 
rjoods  sold — Insurable   interest. 

A  sued  to  recover  money  alleged  to  bo 
due  under  policies  of  insurance  granted  to 
her  by  the  defendant-company  B  in  respect 
of  certain  cases  of  kerosine  oil,  which,  af- 
ter landing  and  while  in  the  petroleum 
depot,  were  destroyed  by  fire.  The  suit  re- 
lated to  two  shipments,  vis.,  by  the  steamers 
"Haddon  Hall"  and  "Crewe  Hall."  The  ques- 
tion for  decision  was  purely  one  of  law, 
whether,  at  the  time  when  the  fire  took 
plaoi.',  the  ownership  in  Che  oil  had  passed 
to  A  and  whether  A  had  an  insurable  in- 
terest   iu    the   oil   sold    her. 

Held,  that  so  far  as  the  oases  ex  "Had- 
don Hall"  were  concerned,  the  property  in 
the  oil  had  passed  to  A  at  the  time  of  the 
fire.  Risk  and  property  generally  go  toge- 
ther. In  this  case,  the  buj'er  was  to  take 
all  risks  of  exchange,  the  goods  were  to 
bo  insured  at  her  expense  and  the  price 
of  goods  was  to  bo  paid  by  her  oven  if  the 
iusaranoe  money  were  not  recovered.  Apart 
from  this,  S.  78  of  the  Contract  Act  is  con- 
clusive on  the  point.  Here,  both  the  pay- 
ment and  delivery  were  postponed.  The  goods 
vpere    asoertaiaod.     (Jousequeutly,    the   pro- 
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perty  in  the  goods  passed  to  A  as  soon  as 
the  proposal  for  sale  was  accepted  an  1  she 
had  an  insurable  interest  in  the  goods  sold 
hor.  The  interest  was  covered  by  hor  policy 
and  she  was  entitled  to  recover  the 
amount   assured. 

Ueld,  that,  so  far  as  the  shipment  by 
"Crewe  Hall"  was  concerned,  there  was  no 
ascertainment  or  appropriation  of  any  lotcf 
cases  to  any  particular  buyer.  It  was  clear, 
from  the  terms  of  the  contract,  that  the 
buyers  wore  to  take  delivery  of  the  whole 
cargo  from  the  ship's  side  or'tackloq  at  their 
own  expense.  But,  owing  to  charge  of  rules  of 
the  Port  Commissioners,  until  tue  actual  de- 
livery to  any  pirticular  buyer,  all  the  oases 
remained  togotlier  in  bulk  lu  tl'.e  godown,  in 
which  thoy  were  landed.  Until  delivery  was 
actually  made  under  a  delivery  order,  there 
was  no  asoertaiuraent  or  appropriation  o£ 
any  given  lot  of  oases  to  any  particular 
buyer.  Until  the  fire  took  place,  there  was 
no  ascertainment  and  actual  delivery  of 
goods  to  A.  Consequently,  the  property  iu 
the  oil  per  "Urewe  Hall""  did  not  pass  to 
tho  plaintiff  at  the  time  of  the  fire  and 
she    had  no    insurable  interest  in    it. 

Per  Maclean,  C.J.— If,  iu  a  contract, 
there- are  certain  terms  from  which  when 
they  exist,  tho  Legislature  says  that  cer- 
tain consequences  shall  ensue,  these  oon.se- 
quou'^e^  must  ensue.  BRI.J  COOMAREE  u 
SALAMANDER  FIRE  INSUR.ANCE  COM- 
PANY,  32  C.  816 

313-     S-    7i.—S:e  S.  63  and  7S—27.  M.  5i0. 
-V).   :iOO  supra, 

317.     S.   S3— See  S.    77,  83  and  ca,:  3i  C. 
17-i.    Xo.    31-i   sni>ra. 

313-     S    91-     See  S.   46,  49,   94,  30  B.  107 
Xo.  180  sapri. 

319-     S.  95-     See  S.  62,  78,   95-27  M.  510 
No.  316  supra. 

329.     S.  9o.     See  S.  77,  83,  95  &c.  34  G.  173 
No.  314  supra. 

321     S.  10G&108.     Bona   fine   holder  of 
stolen  currency  no'c. 

A  changed  a  currency  note  belonging  to 
B.  It  afterwards  turned  out  that  tho  note 
was  a  stolen  oue.  The  Criminal  Court,  that 
tried  the  case  of  theft,  directed  the  return 
of  the  note  by  A  to  the  original  owuer,  from 
whom  it  was  alleged  to  have  been  orig.ually 
stolen.  Thereupon,  -A  sued  B  for  the  value 
of  the  note.  It  was  admitted  that  the  B  was 
a  bona  fide  holder  of  tho  note. 

Held,  under  the  ciroumstauoes,  that  the 
Criminal  Court  was  apparently  wrong  ia 
directing  the  return  of  the  no:e  to  ihe  origi- 
ual  owner;  but  this  wrong  oidjr  could  not 
entitle  the  plaintiff  to  a  deerej  against  B  his 
remedy  lay  iu  get'.iug  the  order  set  as.de  by 
the  propn-  authority  or  possibly  in  a  suit 
against  he  complainant  for  the  return  of 
note  or  for  recovery  of  its  value  73  P  B.  1878, 
83  P.  R.  1800,  3  C.  379  referred  to. 

Held,  further,  S.  108  &  103  of  the  Contract 
Act  had  no  bearing  on  the  case?,  for;  the 
passiug  of  the  note  for  money  could  not  be 
called   a   sale   of^  the  note,    it   was   the  ex- 
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chanee  of  the  money  in  one  form,  for  money 
in  another  form.  DASAUNDI  v.  IMAM-UD 
DIN.    18  p.  B, ,  1905-       ^      „    „      ,     , 

821  S-  107-  Contract  to  sell—Breach  of 
contract— nUjht  of  buyer  to  reject  goods  as  being 
of  itrjerior  quality— Acceptance  by  buyer  by 
directing  delivery  to  a  third  person— Bight  of 
seller  to  re-sell  the  goods— Damages. 

If  the  goods  tendered  to  the  buyer  un- 
der a  contract  to  sell  are  not  of  the  contract 
quality,  the  buyer  has  the  option  to  reject 
the  goods  subject  to  the  special  provisions  of 
the  contract,  and  unless  there  is  Anything 
in  the  contract  to  the  contrary,  the  buyer 
cannot  he  compelled  to  take  the  goods  with 
an  allowance  for  inferiority  of  quality. 

Where  the  buyer  did  not  exercise  the 
right  to  reject  the  goods  as  being  of  an  in- 
ferior quality,  when  the  goods  were  tender- 
ed to  ihim,  hut  by  directing  delivery  of  the 
goods  to  be  given  to  a  third  person,  exercised 
a  right  of  a  proprietary  character  in  respect 
of  them,  the  goods  in  the  meantime  remain- 
ing in  the  possession  of  the  sellers  through 
their  brokers. 

Hold,  that  the  conduct  of  the  buyer 
amounted  to  an  acceptance  of  the  goods,  and 
inasmuch  as  the  goods  remained  in  the  pos- 
session of  the  sellers  through  their  brokers, 
the  "sellers  had  a  lien  on  the  goods  for  the 
purchase-money  which  entitled  them  to  re- 
sell the  same  under  section  107  of  the  Con- 
tract Act. 

Held,  also,  that  the  ^sellers  were  entitled 
to  recover  from  the  buyer  as  damages  the 
difference  between  the  contract-price  of  the 
goods  and  the  price  obtained  upon  the  re- 
s?,'.'.     HART  DASS  KHANDELWAL  v.   KA- 

LUMULL.    7  W  N  C-  563=30  C  649- 

222-     S.  107-  Sale-purchase  v:0icy— Action 
for  rescission  of  the  contract. 

When  by  a  contract  of  sale  the  ownership 
of  the  subject  matter  of  the  sttle  has  passed 
to  the  purchaser,  mere  default  in  payment 
of  the  purchase  money  will  not  j  istify  an 
action  for  the  rescission  of  the  coutract,  11 
A.  244,  8  G.  P.  L.  B.  i:  1  S.  b.  J.  2  B.  refd.  to. 
SETH    LUKHMI    CHAND   v.    KISAN.     14 

%^i07^"se^e°S.f5,"07,   U.  B.  B.    1905  P.  9 

No.  187  swpra. 

823-     S-   108-     Title   conveyed   by  seller   of 
■goods  to  bnyei—Be-sale  of  goods. 

Where  G  sold  his  horses  first  to  F  and 
afterwards  to  M  and  before  the  sale  to  M  the 
horses  had  been  allowed  by  P  to  reiiiam  in 
the  possession  of  the  vendor  O  without  giving 
any  notice  of  the  sale  to  the  public  or  M,  held 
that  M,  and  not  F,  was  entitled  to  the  norses 
under  Section  108  of  the  Contract  Act  U 
naturally  believed  that  title  was  still  with 
the  vendor,  with  whom  the  indicia  of  title 
wore,  24  Bom.,  458;  11  Bom.,  704,  distiii- 
quished.     FBAMJEB  v.  McGEEGOB.     81  P- 

L-R  1902=27  p.  R- 1902-     ^    ,     ,    „ 

324  8  lOS—Exceiition  3— Contract— Ille- 
gal contract— Sale— Voidable  contract— Goods 
ptirchascd   by  cheating— Election  to  avoid  con- 
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tract — Third     person     aqiiiring      title    from 

Where  the  plaintiff  from  whom  goods 
were  obtained  by  defendants  Nos.  2  and  3 
by  false  pretences  amounting  to  the  offence 
of  cheating  sued  and  obtained  a  decree 
against  them  for  the  price  of  goods  which 
had  been  sold  by  the  latter  to  defendant 
No.   1— 

Held,  that  the  plaintifi's  could  not  af- 
terwards elect  to  avoid  the  contract  and 
claim  to  recover  the  goods  from  defendant 
No.  1,  for  as  the  plaintiffs  had  exercised 
their  right  of  election  and  had  in  eflect 
affirmed  the  contract,  their  title  to  tha 
goods  ceased,  and  exception  3  to  soetiou  108 
of  the  Contract  Act  would  not  enable  them 
to  recover  from  defendant  No.  1  the  goods, 
the  subject-matter  of  the  offence,  after  their 
title  had  thus  ceased.  THOLASIBAM  v. 
DUBAJI.    15  M.  li-  J-  875. 

325  S.  lOS— Currency  note— Legal  tender 
—Bona  fide  transfer— Paper  Currency  Act 
(XX  of    188-2),    Section  16. 

Under  section  16  of  the  Paper  Currency 
Act  1882  currency  notes  are  legal  tender 
within  their  circles  of  issue  and  cannot  be 
treated  as  ordinary  articles  of  moveable 
property. 

Transfer  of  a  currency  note  for  money 
cannot  be  called  a  sale  of  the  note  within 
the  meaning  of  the  Contraet  Act. 

Where  the  Criminal  Court  directed  the 
plaintiff,  a  Bona  fide  holder  of  a  currency 
note  stolen  from  the  oompliinant,  to  make 
over  the  same  to  him  an  1  the  plaintiff  sued 
the  defendant  who  had  passed  the  note  to 
the   plaintiff. 

Held,  that  the  defendant  being  a  bona 
fide  holder  the  suit  did  not  lie.  The  order 
of  the  Criminal  Court  was  wrong  but  it 
did  not  give  a  claim  to  the  plaintiff  which 
he  did  not  possess.     DASAUNDHI  v.  IMAM- 

UD-DIN.    115.  P-L.R-  1904. 


326  SS.  108,  178  and  179— Bail- 
ment—Possession— Itights  of  pawnor  and  paw- 
nee -  Tort— Conversion. 

Per  Boddam  J.— The  protection  given 
to  pledgets  by  section  178  of  tlie  Contract 
Act  is  similar  to  that  given  to  buyers  under 
Exception  1  to  section  108  of  the  same  Act 
and  the  possession  intended  is  the  same  in 
both  sections.  In  interpreting  the  section 
the  English  oases  are  of  no  assistance,  ihe 
word  'possession'  in  the  section  is  clearly 
not  intended  to  cover  all  cases  in  which 
the  ■'oods,  etc.,  are  in  the  physical  control 
of  the  pledgor  because  the  'possession  in 
the  first  part  of  tbi  section  is  distinguished 
from  "cxxstody"  of  them  in  the  last  para- 
graph of  the  same  section.  Nor  the  posses- 
sion intended  is  the  possession  of  a  person 
who  has  a  limited  interest,  for  that  case  is 
specially  provided  for  m  section  li9.  iHe 
pledgee   of   a    jewel    hired  is  therefore    not 

protected.  ^     r.     !•        t-q 

Per  Suhrahmania  Aiyar  J.— Section  l. a 

and   179  of    the   Contract  Act    contemplate 
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mutually  exclusive  cases.  Section  179  re- 
fers to  certain  cases  where  the  pawnor  has 
pobacasion  which  is  necessarily  traceable  to, 
and  is  an  incident  of,  a  limited  iiitorcst  he 
has  in  the  goods  pledged.  On  the  other 
h;iud,  section  178  refer.i  to  cases  where  a 
pawnor  has  a  document  of  title  to  goods  or 
has  possession  of  goods  uaoonnected  with, 
and  indepjndeut  of,  any  interest  of  hig 
tliorcin,  tliough  as  one  invested  with  the 
symbol  or  indicia  of  property,  he  may,  not- 
withstanding the  absence  of  any  interest, 
make  a  valid  transfer  of  the  goods  in  cer- 
tain   circumstances. 

The  possession  of  the  pawnor  when  trace- 
able to,  and  incident  of,  his  right  as  the  hirer 
is  not  such  a  possession  as  is  contemplated 
by  section  158. 

The  language  of  section  179  assumes  and 
secessarily  implies  that  the  limited  interest 
contemplated  herein  is  such  as  to  make  a 
pledge  valid  to  some  extent  and  not  altoge- 
ther invalid. 

\  pledge  by  the  hirer  after  the  termina- 
tion of  the  period  of  hire  is  a  conversion  for 
which  the  owner  may  maintain  an  action 
against  the  hirer  and  the  pledgee.  NAGA- 
NADA  DAVAY  v.  BAPPU  CHETTIAR.     14. 

M  li  J  ,  1904,  P  69  =27.  M  424 

327-  S.  112  &  118  Sale  of  ijooiUhtj  sample 
— Goods  not   visual  to  sample — Remedy. 

If  goods  delivered  do  not  answer  to  the 
contract  tlie  buyer  may  return  them  ;  but  he 
is  not  bound  to  do  so;  it  is  quite  sufliciont  for 
him  if  he  give  clear  notice  that  the  goods  are 
accepted  and  remain  at  the  risk  of  the  seller. 
But  if  he  exercised  any  act  of  dominion  over 
thorn,  he  is  taken  to  have  accepted  them 
under  the  contract,  suLj  jct  to  any  breach  of 
warranty.  (4  B.  &  A.,  3bY' ;  23  B.  313  L.  R„  10 
C.  P.,  3ill  and  (L.  B.  1893,  I.  Q.  B.  D,  193  ref. 
to.-  SUMER     CHAND  v.     ARDESHIR.     A- 

W.  W.  1908  P  63  4  A.  L-  J   249 

828— S-  124- — Sureti/  Continuing  guarantee. 
The  mere  fact  of  foibearance  would  not 
be  a  consideration  for  a  person's  becoming 
surety  for  a  debt  though  a  binding  promise 
to  forbear  to  sue  or  enter  on  property  which 
results  in  an  advantage  to  the  principal  is 
sufficient  consideration  for  a  surety  bond.  L. 

B.  5.  Q.B.  449,  L.  R.  19.  Q.  G.  341  followed.  16. 
Ch.  D.  290.  (1902),  1  ch.  V33,  29.  0.  163  referred 
to.  GAGAD  INDRA  NATH  ROY  v. 
CHANDRA  NATH   PADDA.     31.  C.  242- 

829.     S-  128-     Liability  of  surety. 

The  liability  of  a  surety'  can  only  be  en- 
forced according  to  the  terras  of  the  conract 
between  himself   and  the   creditor  6  Bom.,  A. 

C.  J.  241,  4  Mad,,  H.  C.  R.  190,  4  Cal.,  L.  R., 
14-5,  8  L.  J.  O.  P.  3-54  followed.  CHHEKODI 
V.  Mr.  GOBI  DULAYA.  16  C-  P-  L-  R. 
1903  p.  76 

330  S-  128-  Surety  of  guardian—Liabi- 
lity— Guardians  and  Wards  Act  (  VIII of  ls[lo) 
S.  H.'i — .isfi'jniiient  of  bond^il islake  and  Hii\- 
reprtiscntation,  if  avoid  bond — Afi/iO/ — estopp- 
ed. 

The  bond  executed  by  a  surety  on  the 
appointment  of  the  guardian   of   a  minor's 
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properties  under  Act  VIII  of  1890  did  not 
impose  any  limits. 

Held,  that  his  liability  extended  to  the 
guardian's  dealings  with  propsrtioi  oth^r 
than  tbose  specified  in  tin  pjtitioa  for  the 
appjintmant  of  the  guirdiau.  Eitopp3l  can- 
not be  pleaded  against  a  minor. 

An  administration  bDud  is  not  invalidat- 
ed by  reisau  of  mutual  mistake  on  the  part 
of  the  Court  and  the  surety,  or  misrepres3U- 
tation  by  Court  10  U.  W.  N.  673  =  33  C.  713, 
F. 

The  liability  of  the  guardian  extends 
to  profits  actually  recaived,  or  profits  which 
could  have  been  received  but  for  his  gross 
and  wilful  default.  He  is  not  liable  for  the 
profits  of  property  in  the  wrongful  pos- 
session  of   a   stranger. 

The  law  does  not  require  a  written  as- 
signment by  the  District  Jul^'j  of  a  guar- 
dian's bond.  SAR\T  CH.INDRA  ROY 
CHOWDHURY   v.  R.UONI    MOHAN    Rl>Y, 

12  a  W.  N.  481- 

331-  S-  ISO-— Disch.'irge  of  surety— Admi- 
nitration  bond. 

Where  an  application  was  made  to  tha 
District  Judge  by  a  surety  in  an  adminis- 
tration-bond to  call  upon  the  administratrix 
to  furnish  a  new  surety  and  to  release  him 
from  tha  liability  under  th-:  ,eourity-boud, 
on  the  ground  of  maladministration  of 
the  oxjcutrix  held,  that  upon  general  equit- 
able principles  and  under  Section  1.30  of 
the  Contract  Act  the  surety,  on  pi-ovin» 
his  allegations,  had  the  right  to  be  discharged 
from  his  suretyship  as  regards  future  tran- 
sactions.—i.  B.,  13.  Eg.  C.is.,  450:  19  Bmi., 
2i3,  referred  to.  RA.J  NARAIN  MOOKER- 
JEE   V.    PUL    KUMARY    DEBI.     6  W.  If., 

C..  7- =29  C    68- 

332-  S.  130- — Notice — Surety  denying  his 
UabdHy  in  a,  previous  suit^C.  P.  C.  Section 
13 — Res  Judicata. 

Where  the  cause  of  action  is  the  same 
and  the  plaintiff  has  had  an  opportunity 
in  the  former  suit  of  recovering  that  which 
he  seeks  to  recover  in  the  second  tha  for- 
mer recovery  is  a  bar  to  the  latter  action. 
To  consticnte  such  former  reoovery  a  bar 
however,  it  must  be  shown  that  the  plain- 
tiff had  an  opportunity  of  recovering  and 
but  for  his  own  fault  might  have  rocovored 
in  the  former  suit  that  which  he  seeks  to 
recover   in    the   second   action. 

Where  a  surety  denies  his  liability  in 
a  previous  suit  for  the  purpose  of  pleading, 
such  denial  cannot  ha  regarded  as  a  notice 
putting  an  end  to  the  contract  under  sec- 
tion 1-30  of  the  Contract  Act.  BHIKiBHAI 
RATANCHAND    v.    BAI   BHURI.     5   B-    L- 

R-  396  =  27  B-  148- 

333-  S.  lSQ--R-»ocation  of  contuiuinj  gua- 
rantee— CJtargcs  of  mismangement  and  loiste 
against  administratri.e — Suit  by  sureties  to  be 
discharged  from  liability — 

First  defendant  was  an  ad'nin'.str.\,trix 
of  her  husband's  estate.  Plaintifi  stood  sure- 
ty under  S.  78  of  Act  V  of  1831.  The  plain- 
tiff  sued   1st  defendant   and     the   other  oj- 
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svivoties,  for  discharge  ot  his  obligation  from 
sui-etyship,  as  to  future  transactions  of  1st 
dofondant,  on  the  ground  that  the  1  '  de- 
fondaut  mismanaged  and  wasted  th  ■  iro- 
pertios,  or  in  the  alternative,  that  she  might 
be  ordered  to  discharge  certain  claims 
against  the  estate  and  complete  the  adminis- 
tration. .    . 

Held,  that  the  surety  to  an  admmis- 
trafcion-bond  is  not  entitled  to  the  relief 
of  discharge  from  his  liability,  either  by 
way  of  an  application  in  the  Probate  Pro- 
ceadin^s  or  by  a  separate  suit,  since  the 
granting  ot  such  relief  might  defeat  the 
object,  for  which  an  administrator  is  re- 
quired to  find  sureties  to  au  administration- 
bond. 

Held,  also,  that  the  special  contract  ot 
suretyship  entered  into  by  a  surety  to  an 
administration-bond  is  not  governed  by  S. 
130  of  the  Contract  Act,  29  0.  6S  dissent- 
ed—19  B.  245  SUBROYA  GHETFY  v. 
RAGAMMAL,  H  M-  L.  J-  482=28  M- 
161 

334  S^  133— ^''■^'^'""■fi"-'  "/  «'"■"'!/• 

Where  a  judgment  debtor  offers  to  come 
to  terms,  and  the  decree  holder  does  not  ac- 
Cfjpt  those  terms  within  the  time  fixed  by  the 
3  idgment  debtor  for  their  acoeptauoe,  a  sure- 
ty is  not  discharged.  The  belated  acceptance 
by  the  decree  holder  of  the  terms  proposed 
by  the  judgment  debtor  does  not  amount  to 
a  variance  which  would  go  to  discharge  the 
surety  under  S.  133.  BRIND,\BAN  v.  KAN- 
HI  Y  A  L\L.    1.  A-LJ-  38- 

335  g.  \3i  -Claim  against  principal  deb- 
tor barred  bi)  time—Effect  on  the  liability  of  the 
sureties. 

4_sued  on  a  bond,  by  which  his  debtor, 
B  undertook  to  repay  a  loan.  By  the  same 
bond,  two  persons,  stood  as  surety,  mortga- 
ging certain  property  of  theirs  to  further 
secure  payment  in  the  event  of  B's  default 
A'&  claim  was  time-barred  as  against  B  but 
it  was  pressed  on  appeal  that  the  lower 
Courts  wore  wrong  in  holding  that  as  against 
the  sureties  also,  the  plea  of  limitation  must 
prevail.  Held  that  the  creditor's  failure  to 
sue  his  principal  debtor,  within  the  period 
of  limitation  allowed,  has  the  effect  of  dis- 
charging the  surety  under  S.  134  of  the 
Indian  Contract  Act  and  the  forbciiranoe  mer- 
tionbd  in  S.  137  of  the  Act  applies  only  to  a 
forbearance  during  the  por.od  allowed  by  the 
law  ot  limitation  for  suing  the  principal 
debtor— 11.  A.  310,  24,  A,  504  followed,  5. 
B  G47  12.  C.  3:30,  referred  to.  MAHOMED 
BilAREP  V.  CH.UTU,  2  N-LR-  42.  (See 
No.  339  inferred) 

336  S-  ISi—Disdiargc  of  principal— Dis- 
charrje  of  sicrcty. 

Whore  a  plaintiff  having  brought  a  suit 
against  both  the  principal  debtor  and 
his  sureties,  expressly  revived  his  claim 
against  the  principal.  Held  that  he,  by  his 
own  act,  brought  about  the  dismissal  of  his 
suit  against  the  priuc'.pal.  This  brought  the 
case  under  S.  134,  which  says  "  The  surety 
is  discharged  by  any  act  of  the  creditor,  the 


legal  consequence  of  which  is  the  discharge 
of  the  pricipal  debtor."  MAUNG  PYU  THA 
V.  KO  MIN  PYU.  1  LBR  1900-02  P- 
150 

337  S-  135 — Execution  of  decree — Sureli/, 
discharge  of,  by  giving  livie  to  principal  debtors. 

Held,  tliat,  in  a  case  vi'here  a  decree  is 
passed  to  the  effect  that,  if  it  remained  un- 
satisfied after  execution  had  been  taken  out 
against  the  principal  judgment-debtors,  the 
appellant,  who  was  a  surety,  would  be  res- 
ponsible for  the  debt,  the  liability  of  the 
surety  was  not  discharged  by  the  decree- 
holder's  giving  time  to  the  principal  judge- 
ment-debtors to  pay  up  the  decretal  amount, 
beopuse  S.  135  of  the  Act  does  not  apj-ly  to 
claims  which  have  been  decreed.  PAEBHU 
DAYAL  V.  RAM  R.\TAN,  9  0  C-  28- 

338  S-  135 — Agreement  by  siireli)  against 
his  discharge— Liability  of  females  not  Parda- 
nashin— Single  appeal  by  defendants  having 
different  defences. 

A  surety  is  not  discharged  from  liability 
by  the  creditor  allowing  time  to  the  princi- 
pal debtor  when  the  surety  has  agreed  that 
as  between  him  and  the  creditor,  he  is  to  be 
considered  as  a  principal-debtor  to  the  cre- 
ditor so  that  he  shall  not  be  discharged  or 
exonerated  by  any  dealings  between  the 
principal-del)tor  and  the  creditor  whereby 
a  surety   is  discharged. 

Outside  the  class  of  Parda-uashiu  ladies 
it  must  depend  in  each  case  on  the  charac- 
ter and  position  of  the  individual  womaa 
whether  those  who  deal  with  her  are  or 
are  not  bound  to  take  special  precautious 
that  her  action  shall  be  intulhj,ent  and 
voluntary,  and  to  prove  that  it  was  so  in 
case  of  dispute. 

Where  defendants  have  different  defences 
it  is  an  irregular  procedure  for  them  to  j  lin 
in  a  single  appeal.  HODGES  v.  THE  DaiL- 
HI  AND  LONDON    BANK    LliilTED.      5. 

OWN  I  =23  A  137  PC-. 

839  S-  lS5—Lnnitati07i,  barring  smi 
against  surcfy—Elfcct  on  principal. 

Where  a  suit  is  brought  against  a  princi- 
IJal-debtor  within  time,  the  fact  that  it  is 
barred  by  limitation  agiiin-;L  the  surety 
can  not  operate  as  a  discharge  of  the  prin- 
cipal debtor.  JAMBU  RAMA  SWAMI  v. 
SUNDRA   R.UA    CHETTY.     25-   M-    239. 

340  S.  135  &  \i^— Principal  and  surely 
— Creditor  allowing  remedy  against  princi- 
pal debtor  to  bccomn  barred  by  liviitatioti — 
Discharge  of    snnty. 

"Mere  forbearance  on  the  part  of  the 
creditor  to  sue  the  principal  djljt'^r,  or  to 
enforce  any  other  rem'^^dy  against  him"  as 
these  words  are  used  in  s.  1:37  of  the  Con- 
tract Act  1872,  indicate  a  forbearauoo  for 
a  mere  or  less  limited  period  to  exercise  a 
subsisting  right.  The  section  dois  not  cov^r 
such  forbearance  as  ra.-ults  in  the  remedy 
of  the  creditor  again-it  th^  principal  debtor 
becoming  barred  by  limii.u..jn.  Heace 
where  a  jidgmeuc-cieditor  allowed  his  judg- 
ment-debtor to  oiiuer  into  an  agrtemont  for 
the  satisfaction   of  his  decree  by  instalments. 
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certaitt  persons,  becoming  sureties  for  the 
clue  payment  of  such  ii^jtalraants,  and, 
tlie  judgment-debtor  having'  made  default 
iu  payment  of  the  instalments,  delayed  talc- 
ing out  execution  to  the  deoree  until  ex- 
ecution )iad  become  time- barred,  it  v/a.s  held 
that  the  creditor  had  forfeited  his  remedy 
against  the  sureties  also.  Hazari  Lai  v. 
Chunni  Lnl,  (I.  L.  R,,  8.  All.  259)  and  Ra- 
dha  V.  Kinlock,  (I.  L.  R.,  11  All.  310)  fol- 
lowed. Hajarimal  v.  Kiishnaraw,  (I.  L' 
B.,  5  Bom.  G47),  dissented  from.  RAN.JIT 
SINGH   V.     NAUBAT.     A.    W-    N-   1902    ?■ 

161=24  A-   504- 

341  8.  140  &  251— Debt  due  from  the  firm 
— Liability  of  assignees  of  a  partner  on  ad- 
viissioii. 

A  paid  sums  on  a  security  bond,  ex- 
ecuted by  him  on  behalf  of  a  partnership 
firm,  the  assignees  of  a  partner  admitted 
into  the  partnership  by  the  other  partners 
would  also  be  liable  to  re-imburse  A  although 
the  creditor  had  not  absolved  the  assignor 
or   accepted   the  assignment. 

It  is  not  open  to  a  partner  in  a  firm, 
who  is  himself  alone  under  a  certain  liabi- 
lity to  an  outsider,  to  engage  on  behalf  of 
the  whole  firm  that  all  its  members  shall 
besulj'ctto  that  liability,  unless  he  obtains 
authority  from  his  partners  so  to  ougage 
i.  A.  337.    refd    to.     NIHARKU    v.    MADHO. 

107  p.  R  1907- 

342  Ss.    143  &  Hi— See  S.  20,  143  c& 

Ui-Ho.   C.  713  No  69  Supra. 

343  S.  145 — Surety  to  be  indemnified  by 
the  principal. 

A  surety  is  entitled  to  recover  from  the 
debtor  whatever  sum  he  has  paid  to  the 
creditor  for  the  debtor.  Mere  execution  of 
a  pronote  even  if  negotiable,  accepted  by 
the  creditor  as  pn.ymeut  of  the  debt  and 
not  as  a  more  colLitoral  security,  therefore, 
can  not  be  treated  as  payment  between  the 
surety  and  the  principal  debtor.  The  ex- 
pression "sum"  in  S.  145  will  include  not 
only  coin,  but  aKo  property  of  what- 
ever kind  which  is  parted  with  in  lieu  of 
money  but  not  the  incurring  of  a  pecuniary 
obligation  of  the  creditor  in  lieu  or  dis- 
charge of  the  debt  owed  to-  him.  P.  NARA- 
INA     MURTl'J     AVAR    v.    MARI    MUTHU 

PILI,AI    26  M   222- 

844  S-  151,  152  &  ISl—Care  to  be  takers 
b;i  I'.iilee—Sec  Railway  Act  S.  73-7.0.  W. 
N.   :Wii. 

345  S.  151  &  l^— Jewellery  lost  in  tran- 
sit through  post  aJjice—Reiponsiiklitu  of  bailee- 
Jurisdiction — Civil  Procedure  Code,  s.  17 — 
liuilec. 

The  plaintiff  was  a  jeweller  of  Lahore 
and  the  defendants,  a  firm  carrying  on  a 
similar  business  in  Calcutta.  Their  method 
of  doing  bu.siBes.s  was  that  the  plaintiff 
took  articles  for  repair  from  oustomtrs  and 
sent  them  to  defendant  by  post,  uninsuiinl, 
whereupon  the  defendant  did  the  neces-sary 
work  and  returned  the  articles  by  V.  P.  P. 
to  plaintiff  uninsured,  the  sum  to  be  re- 
covered being  the   defendant's  charge  for  re- 
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pairs.  The  defendant  despatched  a  parcel 
from  Calcutta,  according  to  practice,  by  V, 
P.  P.  uninsured,  the  sum  to  be  recovered 
being  the  defendant's  charge  for  work  done 
on  the  articles  contained  in  the  parcel.  The 
parcel  arrived  in  Lahore  and  a  postal  peon 
took  it  to  the  plaintiff,  who  did  not  find 
convenient  to  pay  then  and  take  delivery, 
but  told  the  peon  that  he  would  send  for 
it  to  the  Post  Office  later  on.  Two  days 
after,  the  plaintiff  sent  an  employee  of  his 
own  for  the  parcel  which  however  was 
found  to  bo  lo-st.  On  a  suit  by  the  plaintiff 
to  recover  from  the  defendant  the  value  of 
the  jewellery : — 

Held  that  a  part  of  the  i^erformance  of 
the  contract  having  consisted  in  the  pay- 
ment by  the  plaintiff  of  a  sum  of  money 
to  the  Post  Oiifice  at  Lahore  on  behalf  of  the 
defendant,  the  Lahore  Court  had,  under 
expl.  111.  (it)  to  s.  17  of  the  Civil  Pro- 
oeduro  Code,  jurisdiction  to  entertain  the 
suit. 

Held  also  that  at  the  time  the  parcel 
was  lost,  the  Post  Office  was  holding  it  as 
the  agent  of  the  plaintii?  and  not  of  the  de- 
fendant. Hence  the  defendant  was  not  liable 
for  the  loss. 

Held  further  that  the  previous  conduct 
of  the  plaintiff  estopped  him  from  urging 
that  the  defendant  was  liable  on  account 
of  his  neglect  to  insure  the  parcel  on  that 
particular  occasion.  B(JSECK  &  Co.  v. 
MANDLESTAN.     70  P.  R.  1906,    Civil. 

846  S-  152— 5'-'^  S.  151,  152,  161—7.  C. 
W.  N.   370  No   3H  Supra- 

347  S.  161— S«c  S.  151  and  152,  161— 
7.  C.  W.  N.  370  and  70  P.  B.  1906  Nos  3U 
and  345  Supra. 

848  S-  172  to  nd-Pawn  broker— Taxi- 
ing  in  pawn — Chapter  IX  Contract  Act. 

The  Law  relating  to  pawning  and  pawn 
brokers  in  this  country  is  to  be  found  in 
chapter  IX  Contract  Act  Ss.  172  to  17'J  Undoj' 
the  provisions  of  this  chapter  tho  receipt  of 
goods  as  security  for  a  loan  constitutes  a 
"taking  in  pawn"  even  though  no  fixed. 
time  bo  agreed  on  for  the  repayment  of 
the  loan. 

A  person  cannot  be  hold  to  be  a  po,wu 
broker  unless  it  is  proved  that  he  habitual- 
ly carries  on  the  bnsines.s  of  lending 
money  on  the  security  of  goods  pledged 
with  ^him,  and  that  he  holds  himself  out  to 
lend  monov  on  such  security.  EMPEROR. 
V.   KANAP'PA   CHETL'Y.     4.   L-  B-   L-  1907 

p.  8  =  6  cr-L  J   118- 

849.  S.  ITQ.— Pledgee's  right  of  snit  to  Seii 
pledged  propertg.  L.  A.   articles  57   if   l2b 

Held,  per  Subrahmania  Aiyar  and  Ben- 
s«j,  J.  J.,  that  a  pledgee  is  entitled  to  sue 
for  sale  of  mo-vealie  property  pl.;dged  to 
him,  notwithstanding  that  he  is  also  un- 
titled under  Section  176  of  the  Contract  Act 
to  sell  the  property  without  reforanoo  la 
the  Court. 

The  claim  to  proceed  against  the  pro- 
perky  pledged  is  governed  by  Article  120, 
and   the   claim  to   proceed  against  the   deb- 
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tor  parsonally  is  governed  by  Article  57  of 
the  seconcd  schedule  of  the  Limitation  Act. 
Per  Daiies,  ./. — A  suit  by  the  pledgee 
for  sale  of  the  pledged  goods  becoines  bar- 
rod  when  the  right  of  suit  for  the  debt  is 
barred,  the  right  to  sell  being  oaly  acces- 
sory to  the  right  to  recover  the  debt.  'SIX- 
HALING.V  NADAR  v.  CiANAPATI  SUB- 
BIEN   AND   KAVERI.     13.  M-   L-  J.  445- 

27-  M.  528. 

353-  s.  176- — Pawnor  and  pawnee — Suit 
to  rccovrr  balance  of  debt  after  sale  of  articles 
pni.'ned— Limitation  Act  (X7  of  1677),  Sch. 
II,  Art.  57. 

Hi;ld  that  the  limitation  applicable  to 
a  suit,  brought  by  a  pawnee  to  i-eoover  the 
balance  of  his  debt  after  accounting  for  the 
proceeds  of  the  sale  of  the  articles  pledged 
is  that  prescribed  by  Art.  57  of  the  second 
schedule  to  the  Lirnitation  Act  .1877,  name- 
ly, three  years,  and  the  terminus  quo  the 
date  of  the  loan,  Madan  Mohan  Lai  v. 
Kanhai  Lai,  (I.  L.  R..  17  All.  284),  and  Ram 
Chandra  v.  Antaji  (Bom  ,  P.  J.,  1886,  p.  161), 
rofen-ed    to.— SAIYAD    ALI    KHAN    v  DEBT 

PR\SAD,  A-  W-  N.  1902.  p.  43  =  24.  A- 

351.  S.  173- — Rights  of  pawnee — Company 
— Poiuer.s  of  Directors— Acts  in  excess  of  Po- 
wers— Rati  ilcation— Lien — 

The  plaintiff  Bank  sued  the  defendant 
Company  for  recovery  of  a  certain  sum  due 
in  respect  of  money  advanced  by  the  Bank 
to  tire  Oompauy,  for  future  interest  and 
for  a  lien  on  all  the  raw  materials  and 
manufactured  goods  of  the  Company  until 
satisfaction.  It  was  contended  on  behalf 
of  the  defendant  (I)  that  the  borrowing  by 
the  Directors  from  the  Bank  was  in  excess 
of  their  powers;  (2)  that  goods  of  the  Com- 
pany were  wrongfully  taken  possession  of 
by  the  Bank  and  sold  for  inadequate  sums 
without  reasonable  notice  to  the  Company, 
and  that  the  inadequacy  of  the  price  ex- 
ceeded the  amount  claimed,  (.3)  that  the 
remedy  ooaferred  by  th^  agreement  enteral 
into  by  the  parties  on  the  12th  March  1899 
was  exhaustive  and  that  a  suit  for  the  re- 
rovory  of  any  balance  due  did  not  lie  and 
(+)  that  the  agreements  of  1391  and  1900 
did  not  create  any  lien  on  goods  not  in  the 
possession  of  the  Company  at  the  dates  of 
execution    of   the    agreements. 

Held,  (1)  that  the  borrowing  by  the  Di- 
retors  in  so  far  as  it  was  in  excess  of 
their  powers  was  impliedly  ratified  and  sanc- 
tioned by  the  shareholders  at  general  meet- 
ings. The  passing  of  accounts  and  declara- 
tion of  dividends  constituted  sanction  and 
ratification    of    the    borrowing   in    excess, 

(2)  Tbat  the  company  failed  to  prove 
their   albgations   on    the  second   p^int. 

(.3)  Tbat  under  section  176  of  the  Con- 
tract .Act  the  Company  was  liable  to  p\y  th? 
baliuoe  wh.m  the  proceeds  of  the  goods  paw- 
ned proved  to  bj  less  than  the  amount  due 
to    the    Bank,    and 

(1)  That  the  Bank  had  by  agreement 
and   law   a  valid   lieu   on    all    the   goods   in 
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the  possession  of  the  Company.  The  goods 
on  which  a  lien  wis  claimed  were  obviously 
pro  lanto  acquired  by  the  Company  by  rajana 
of  the  over  dr.aft  allowed  by  the  Bank,  which 
was  entitled  to  the  benefit  of  the  .security 
claimed.  THIC  NATIONAL  BANK  OP  IN- 
DIA    V.    THE     DELHI     COTTON     MILLS 

Co.  Ld.  106-  P.  I..  R.-  1902=57  P-  R, 
1902 

352  S-  178 — Possession  of  hirers  on  the 
hire  and  purchase  si/stem — -'Jioil  Procedure 
Code,  tScction  617 — R:ferenceby  Smill  Cause 
Court —Fin  ling  of  fact — Chief  Court's  powen 
to  go  bshind. 

In  this  case  the  terms  of  the  coutract 
botween  the  owners  aud  the  hirer  of  a  bi- 
cycle were  that  the  hirer  should  hire  tlio  bi- 
cycle for  the  period  of  12  1/2  ni  .u.h?,  for  the 
suinof  Rs.25'J,  pivblo  at  Delhi  in  mjut'ily 
instalments  of  H«-2d  on  the  first  of  oioli 
month,  and  should  not  p.irt  po.ssession  of  tho 
said  bicycle  to  any  one  except  the  owners  or 
their  agent  who  were  to  recover  possession 
on  failure  by  tlie  hirer  to  pay  inatahne-.its 
punctually,  the  bicycle  becoming  th.D  pro- 
perty of  the  hirer  on  full  payment  of  the 
Ite-230as  liiro,  and  'one  rupee  for  the  pur- 
chase of  the  same.'  It  was  found  thit  the 
hirer  pledged  the  bicycle  after  piying  t,vo 
monthly  instalments  and  piid  the  third  in- 
stalment on  due  date  after  pledging  it,  and 
the  person  to  whom  the  bicycle  was  pledged 
acted  in  good  faith  under  circumstances 
which  were  not  such  as  to  raise  a  reasonable 
presumption  that  the  pawner  was  acting 
improperly. 

On  a  refereuco  by  the  Judge  of  the  Small 
Clause  Court,  Delhi, -/ecW,  that  the  possession 
of  the  hirer  was  the  sort  of  p:isses3ioa  con- 
templated in  Section  178  of  the  Contract 
Act. 

The  Chief  Court  declined  to  go  behind 
the  finding  of  fact  arrived  at  by  the  Small 
Cause  «Goui-t,  the  issue  having  been  decided 
on  sufficient  materials  and  the  finding  being 
not  perverse  or  arrived  at  without  careful 
consid.^ration  of  the  law  applicable.  .\BDUL 
HASSAN     KHAN     v.    RANGI    LAL.         23 

P  L R.,  1902.  =  34  PR.  1902- 

353  S.  nS— Pledge  of  goods  received  in 
paion  in  good  faith  from  person  in  possessioti — 
Question  for  Civil  Court — Cr.  Pro.  Code  S.'  517 
Order   disposing  pro. 

A  entrusted  some  jewels  to  B  to  sell  for 
him.  B  did  not  sell  them,  but  gave  them  to 
her  niece  C,  who  pawned  them  to  D.  B 
was  convicted  of  criminal  breach  of  trust, 
aud  tke  Magistrate  ordered  the  jewels  to  be 
returned  to  A.  Held, — that  the  questions 
whether  section  178,  Indian  Coutract  Act, 
applied  in  view  of  the  fact  that  the  j  ;wel3 
were  pawned  by  C  and  not  by  B,  and 
whether  the  circumstances  where  such  as  to 
bring  the  transaction  within  the  first  proviso 
to  tliat  section,  wore  matters  to  be  decided 
by  a  Civil  Court.  As  A  had  given  the  j;\vols 
to  B  to  be  disposed  of  for  money,  aud  as 
they  had  been  disposed  of,  ho  was  not  en- 
titled  to  relief   in   a   Criminal   Court.      The 
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Magistrate'.s  order  was  set  aside  and  the 
j  twels  were  ordered  to  be  returned  to  D.  U. 
iCYI  y.  MAUNG  PE,  Criminal  Revision  No. 
li:W  of  1905  (unreported);  NAGANAD.\  DA- 
VAY  V.  BAPPU  CHI':Tr£AB,  (1903)  I.L.R. 
27  M.,  424;  GREENWOOD  v.  HOLQUET- 
TE,  12  Ben.  L.  R.,  42 ;  referred  to.  STE- 
PHEN AVIET  V.  KING-EMPEROR  and 
D.  MANUAL.     4.  L  B  R.  25- 

353  (a)  S-  178— .''«"'»f  "'"i  patvnee — • 
Suit  bij  0!c tier  for  declaration  of  his  title. 

A  who  had  obtained  possession  of  certain 
moveable  property  belonging  to  a  minor  in 
the  capacity  of  a  trustee,  and  who  had  been 
allowed  to  retain  possession  of  such  property 
after  the  minor  came  of  age,  pawned  some 
of  it  to  R  who  acted  negligently  perhaps  but 
honestly  and  in  good  faith.  Held,  that  the 
pl'idgo  was  v.ilid,  but  the  owner  was  entitled 
to  a  declaration  of  his  right  to  redeem  the 
articles  so  pawned.  SUNDAR  DEO  v. 
BHAGWAN  DAS,  A-WN-  1908,  57- 

354-  S-  nfi^t'led(jc  of  goods  received  in 
pawn  in  good  faith  fro)n  person  in  possession — 
Pes  ession  obtained  by  fraud — Indiaji  Contract 
Ac  ,  187-2,  s.  178,  proviso  2.—Cr.  Pro.  Code  S. 
517 — Disposal  of  property,  order. 

B  asked  A  for  3  mie  jewels  promising  to 
sell  them  for  A  or,  if  not  sold,  to  return 
them  the  same  evening.  A  was  induced  by 
this  promise  to  Land  the  jewels  to  B.  Instead 
of  selling  them,  B  pawned  them  the  same 
day  for  about  a  third  of  their  value,  and 
then  disappeared  for  four  days.  On  being 
prosecuted  she  pleaded  guilty  to  a  charge  of 
criminal  breach  of  trust  under  section  406, 
Indian  Penal  Code,  and  stated  that  she  had 
pawned  the  jewels  because  she  was  pressed 
foe  money  by  a  creditor.  The  Magistrate  at 
the  close  of  the  trial  ordered  the  jewels  to 
be  returned  to  .4.  Held, — that  the  circum- 
stances were  sufficient  to  constitute  at  least 
a  prima  facie  case  of  fraud  within  the  mean- 
ing of  the  second  proviso  of  section  178, 
Indian  Contract  Act,  on  the  part  of  B  in 
obtaining  the  jewels.  The  order  of  the  Magis- 
trate for  the  I'eturn  cf  the  jewels  was  therefore 
upheld.         KONG    LONt,    v.  MA    KAY.     4 

L  B  E  1907  P    13 

355.  S.  178,  179.  &  108— See  S.  108,  178, 
179—27,  M.    424    No.  326  supra. 

356  S-  179— See  S.  108,  178,  179—27.  M. 
424    No.  326 — supra. 

357'  8.  183-  Minor — Contract  of  agency 
on  behalf  of  tiritiors  entered  into  by  their  guar- 
dian— Novation — Ptesjc7nptio7i. 

Where  a  father  and  natural  guardian 
of  his  minor  sons  made  an  agreement  of 
agency  with  the  defendant  company  for 
the  benefit  of  his  sons,  thinking  that 
he  was  justified  in  so  doing  by  his  posi- 
tion as  father,  and  the  true  state  of  facts 
was  not  only  very  clearly  stated  on  the 
face  of  the  agreement  itself,  but  was  clearly 
known  to  the  directors  and  secretary  of 
the  company,  and  it  was  on  the  fai  Ih  of 
the  agreement  and  the  terms  contained  in 
it,  that  the  business  of  the  defendant  com- 
pany was  done  by   the  firm  of   the  minors. — 


Sup:  Govt,  acts   (IX  of  1872)    rContd  j 

Held,  that  the  defendant  bompany  could 
not  contend  that  the  agreement  having 
been    made    by    the    minor.s   was    void. 

There  is  no  necessary  presxiraption  that 
where  a  commission  agent  is  employed 
under  a  certain  agreement  on  certain  terms 
and  for  a  certain  period,  that  when  ho  is 
afterwards  employed  merely  as  a  put  cha- 
ser on  certain  terms  carefully  and  elabo- 
rately reJupei  into  writing  that  th.?  terms 
of  tlie  p:evi^ua  agroemeont  nec'jssarily  appiy 
and  continue  to  apply  unless  expressly 
cancelled  o  ■  modiOod  by  the  second  agree- 
meul.  MADAN  GOPAL  v.  THE  HINDU 
BISCUIT    Co.,   LD.    4.  B-  L.  R-   627- 

358.  S.  187,  l%%— Principal  and  Agent— 
Implied  authority — Authority  of  agent,  to 
borrow — -Liability    of   principal. 

The  g  neral  provisions  of  s.  187  and  183 
of  the  Contract  .\ot  would  no  doubt  author- 
ize an  agent  to  b.jrrow  moucjy,  if  uecessarv, 
but  such  provisions  are  suijsct  to  modi- 
fications in  particular  cases,  specially  where 
the  transactions  do  not  prove  anything  in 
favour  of  an  implied  authority  to  borrow. 
FERGUSON  V.  UM  CHAND  BOID.  J.  I.. 
R-,  33  C-  343- 

359  S.  188,  189— Principal  and  agent 
— Liability  of  principal  to  pay  money  borrow- 
ed by  agent — Interest. 

A  &  B  were  neighliouring  colliery  owners, 
B  left  the  management  of  his  colliery  en- 
tirely to  a  Manager,  whom  he  never  suppli- 
ed with  funds.  The  Manager  borrowed 
money  from  time  to  time  from  A  on  a 
hatchitta.  When  occasionally  6  visited  the 
colliery,  he  sanctioned  the  delivery  ol  some 
coal  in  payment  of  tho  debt.  The  hatchitta 
stipulated  payment  of  interest  at  150  per 
cent  per  annum.  A  sued  B  and  his  Manager 
for  the  principal  and  interest.  The  Court 
of  first  instance  gave  a  de.;ree  in  full.  Ua 
appeal,  the  District  Judge  reduced  the  rate 
of  interest  to  18   per  cent. 

Held,  under  S'.  188  of  the  Contract  Act, 
an  agent  has  an  implied  authority  to  pledge 
tho  credit  of  his  principal  for  what  is  neces- 
sary to  the  successful  management  of  the 
business.  In  other  words,  every  agent,  who 
is  authorized  to  conduct  a  particular  busi- 
ness, has  implied  authority  to  do  whatever 
is  incidental  to  the  ordinary  conduct  of 
such  business  and  whatever  is  necessary  for 
the  proper  and  effective  performance  of  his 
duties,  but  not  to  do  anything  outside  tho 
ordinary  scope  of  his  employment  and  du- 
ties. And  under  S.  189  ot  the  Act,  the  agent 
has  authoritv  in  any  emergency  to  do  all 
such  acts  for  the  purpose  of  protecting  his 
principal  from  loss,  as  would,  bo  done  by 
a  person  of  ordinary  prudence  in  his  own 
case  under  similar  circumstances.  Apply- 
ing these  principles  to  the  present  case,  in 
order  to  justify  the  lower  Courts'  decision, 
it  must  be  distinctly  found  that  the  act 
of  the  agent  was  necessary  for  the  pur- 
poses of  the  business,  or  was  usual  in  the 
management  of  the  colliery,  or  was  j  istifi- 
ed    by    an     emergency.      The     creditor,     no 


(  36^  ) 


CIVIL  DIGEST  OP  CASES 


(  364  ) 


Sup:  Govt,  acts  dx  of  1872)    (Contd.) 

doubt,  would  bo  cutitled  to  a  decree  against 
the  principal  for  such  portion  of  the  sums 
borrowed,  though  in  excess  of  authority, 
as  might  have  bpen  actually  speut  by  the 
agent  for  the  benufit,  of  the  business  15  App 
case  (18yO)  357  followed.  But  if  a  portion 
of  the  money  borrowed  was  applied  by  the 
agent  for  his  own  uses,  it  could  not  bo  de- 
bited  as   against   the  principal. 

A  principal  would  be  bound  by  the  contract 
of  the  agent  to.  pay  interest,  only  if  the 
contract  was  necessary  or  usual  2  Q.  B  40 
(18U4)  followed.  Further,  where  an  agent  has 
implied  authority  to  raise  money  by  loan 
for  the  purpose  of  carrying  on  the  business, 
the  lender  is  not  bound  to  enquire  whether, 
in  a  particular  instance,  the  emergency  had 
arisen  but  is  entitled  to  recover  from  the 
principal,  if  he  acted  bona  fide  and  without 
notice  that  the  agent  had  exceeded  his 
mandate.  And  there  can  be  no  valid 
ratification,  by  the-priuoipal,  of  the  contract 
entered  into  by  the  agent  in  the  absence 
of  knowledge  of  all  the  circumstances,  and 
the  acts  from  which  ratification  has  to  be 
inferred  should  not  be  of  an  ambiguous 
character,  ag  in  this  case  consistent  quite 
as  much  with  an  absolute  ignorance  as 
with  full  knowledge  of  the  contract  enter- 
ed into  by  the  agent.  The  District  Judge 
did  not  expressly  find  that  the  rate  Of 
interest  agreed  upon  was  either  unusual  or 
unnecessary ;  it  was  immaterial  that  the 
rate  was  unconscionable  merely  because  it 
was  exorbitant.  Suit  remanded  or  re- con- 
sideration in  the  light  of,  the  above  oljser- 
vations.  HERAMBA  CHANDKA  PAL 
CHOWDHUBY  ..  KASI  NATH^  SUKUL 
AND  KASI  NATH  SUKUL  v.  HEBAJIBA 
CHANDRA  PAL  CHOWDHUBY,     1  CL-J- 

199 

359  (a)  8.  X96—Batijicatio)i  Chatn- 
vertii -VaUdity  of  assignment  can  not  'be 
qui-siioned  by  a  third  partii--Consulcmtion 
made    payable  upon    success    of    suit- Public 

^  Hera  the  agreement  provided  that  out 
of  the  purchase  money  which  was  Bs  62 
600,  ouly  Rs.  COO  was  to  be  paid  down,  and 
the  balance  when  the  property  should  be 
recovered  upou    success   in    the   suit. 

Held,  that  the  agreement  was  generally 
of  a  champtrtous  character  but  was  not 
void  on  that  account,  nor  was  it  opposed 
to  public  policy  and  void  as  such  by  rea- 
son of  the  stipulation  relating  to  the  pay- 
ment of  consideration  (1  I.  A.  23  =  2  C  233 
20  I.  A.  112,  9  C.  W.  N.  447  =  32  I.  A.  113  =  27 
A  271   followed). 

An  assignment  cannot  be  questioned  as 
unfair  and  unconscionable  by  a  person  who 
was   not  a   party    to    the    assignment. 

Ratification  in  the  proper  sense  of  the 
term,  as  used  with  reference  to  the  law  of 
At'ency,  is  applicable  only  to  acts  done  on 
behalf  of  the  ratifier;  and  this  rule  is  re- 
cognised in  S.  I'JO  Contract  Act.  BA-JA 
BAI    BHAWAN    DAYAL   SINGH   v.    DEBI 

DAYAL  SAHU    12  C    W   N.  393  (P.  C.) 


Sup:  Govt,  acts  (IX  of  1872)    fContd). 

360  S.  198.  211.  216.  Secret  profits  ,by 
the  ageiU — llatijicatiuii — T  too  appeals  from  one 
decree  Appeal  from  one  decree  itt  appeal — 
Res    Judicata. 

B  had  entered  into  a  contract  for  sa  le 
of  m'ircliandise  with  V  on  his  belialf.  B 
supplied  his  own  goods  in  fulfilment  of 
these  contracts,  but,  when  subsequently  the 
goods  consigned  by  A  arrived,  ho  sold  the 
same  to  another  merchant  at  a  higher 
rate  than  the  contract  rate.  A  claimed  the 
difference  as  profits  and  asked  for  a  set- 
tlement  of   accounts. 

The  Court  of  first  irtstance  found  a 
certain  amount  to  bo  due  to  A  and  decreed 
the  claim  in  part.  Both  parties  appealed  to 
the  District  Judge,  who  dismissed  A's 
appeal,  and  allowed  that  of  B.  But  the 
decrees  that  were  drawn  up  in  these 
appeals  were  exactly  similar.  A  appealed 
from  the  decree  pas.sod  in  his  appeal.  A 
preliminary  objection  was  taken  that  tha 
decree  in  B's  appeal  having  become  final, 
A's   appeal  ought    not    to    be    heard. 

Held,  that  there  was  in  fact  but  one  decree 
settling  the  accounts  between  the  parties, 
and  the  decree  in  the  case  in  which  no 
ajjpeal  was  preferred  did  not  operate  as 
res  Judicata  and  perolude  the  hearing  o£ 
the  other  appeal.  33  C  1101  &  29  M  383 
referred  to. 

Meld,  further,  that  B  being  A's  agent  could 
not  be  permitted  to  make  any  profits  out  of 
the  goods,  and  was  liable  to  account  to 
A  for  the  sale  of  his  goods  at  a  higher 
rate.  It  is  a  well  recognised  principle  of 
law  that  an  agent  is  not  entitled  to  make 
a  secret  profit  by  dealing  in  the  business 
of   the   agency   on    his   own   account. 

Duty    of    agent    discussed. 

So  long  as  tl>e  relation  of  principal  and 
agent  subsists,  the  principal  is  entitled  to 
the  exercise  of  the  disinterested  skill, 
diligence  and  zeal  of  the  agent  for  bis 
exclusive     benefit. 

There  can  be  no  ratification,  until  tha 
person  ratifying  comes  to  know  all  the 
material  facts.  Where  the  principal  did 
not  know,  until  after  the  institution  of 
the  suit,  that  the  agents  had  sold  to  him 
their  goods  at  a  price  which  was  in  excess 
of  the  market  price,  he  could  repudiate 
the  transaction  after  the  institution  of  tha 
suit.     DAMODAB   DAS   v.   SHEOBAM   DAS, 

4  A.  L-   J    587-  ,     . 

361-  S  199-  Principal  and  agent — Rati- 
Jication — Possession  of  a  part.  Adverse  pos^s- 
sion — Payment  of  rent—  M  ixtaKr. 

To  constitute  a  title  by  adverse  posses- 
sion, the  posses.sion  mu-it  be  adequate,  in 
continuity,  in  publicity  and  in  extent,  and  it 
is  displaced  by  evidence  of  partial  possession 
bv  the  party  against  whom  tlio  title  by  ad- 
verse possession  is  claimed.  In  order  to 
constitute  possession  it  must  be  complete 
possession  exclusive  of  the  posses&iou  of  any 
other  person. 

Possession  can  be  shown  ouly  by  acts  of 
cuioyment  ol  the  land  itself,  but  it  is  impos- 
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sible,  in  the  nature  of  things,  to  confine  the 
evidence  to  the  precise  spot  on  which  tlie 
alleged  trespass  may  liavo  heen  commitlei, 
evidence  may  he  given  of  acts  done  in  otlier 
parts,  provided  there  is  such  a  common 
character  of  locality  between  those  parts  and 
the  spot  in  question  as  would  raise  a  rea.son- 
able  inference  in  the  minds  of  the  j  n-y  that 
the  place  in  dispute  belonged  to  the  plaintiS 
if  the  other  parts  did. 

Where  land  is  unenclosed,  acts  of  owner- 
ship in  one  part  may  be  presumed  to  be  acts 
of  ownersuip  over  the  whole,  unless  there  are 
circumstances  rebutting  that  presumption. 

When  the  defendant  pleaded  adverse 
possession  but  admitted  his  agents  having 
paid  rent  for  the  land  in  dispute,  held,  that 
the  defendant  was  bound  to  prove  not  merely 
that  the  payment  of  rent  by  his  agents  on  liis 
behalf  had  been  made  without  his  knowledge 
or  consent  but  also  that  it  had  been  malko 
under  ignorance  of  the  fact  that  the  land 
really  belonged  to  the  defendant,  and  the 
plaintiff  had  no  right  to  it. 

The  defeudaut  wishing  to  ratify  the  act  of 
possession,  must  ratify  the  act  of  payment 
also.  VITHALDAS  KANJISHET  v.  THE 
SECRETARY  OF  STATE  FOB  INDIA  4 
B   L  R,  28=26  B.  410- 

362.  S-  205- — Principal  and  agent— Agency . 
Period  of  time  for  revocation  of— Lease  thi-ougli 
broker — Direct  intervention  of  principal — 
Agenttf  right  for  compensation  for  work  and 
labour. 

The  plaintiff  sued  the  defendant  for  Bs. 
1,200  alleged  to  be  due  in  respect  of  a  con- 
tract, in  which  the  defendant  promised  to 
pay  the  plaintiff  Rs.  1,200  as  brokerage  for 
letting  some  of  his  houses.  The  defendant 
denied  that  he  was  in  any  way  liable  to  the 
plaintiff  for  the  sum  claimed,  or  any  part 
thereof,  inasmuch  as  the  plaintiff  was  unable 
to,  and  did  not,  secure  a  tenant  for  those 
houses.  It  was  admitted  that  lease  was  en- 
tered into  with  another  broker.  But  it  was 
contended  on  behalf  of  the  plaintiff  that  he 
inserted  some  advertisements,  wrote  letters 
to  several  persons  and  saw  others  in  connec- 
tion with  the  houses;  and  that  he  was  pre- 
vented from  earning  the  brokerage  by  the 
wrongful  act  of  the  defendant  and  that  he 
was  ♦therefore  entitled  to  compeusatiou  for 
the  work  and  labour  done  and  incurred  by 
him 

Hi-Id,  that  the  suit  must  be  dismissed  for 
ordinarily,  in  a  contract  of  this  kind,  in  the 
absence  of  any  special  stipulation  an  agent  is 
not  entitled  to  compensation  for  his  trouble 
and  expense,  nor  is  any  commission  payable 
to  him,  unless  the  lease  has  been  directly 
effected  through  his  intervention. 

That  if  under  section  205  of  the  Contract 
Act  there  is  no  express  contract  that  the 
agency  should  be  continued  for  any  fixed 
period  of  time,  the  question  whether  such  a' 
contract  ought  or  ought  not  to  be  implied 
must   depend    upon   the    particular   facts   of  I 


each  case.  JORDON  v.  BAM  CHANDRA 
GUPTA.    S-C  W-N-831- 

36S-    S.   208-     Benamidar— iJi(77(«  to  sue— 
Revocation— Authority   to    register — Contract. 

In  the  Mofussil  and  generally  in  the 
Courts  of  this  country,  the  bcnamidar  is 
treated  merely  as  a  person  in  whose  name 
any  property  stands  without  his  having 
any  legal  or  equitable  title  in  the  same  ; 
that  being  so,  there  is  no  reason  for  hold- 
ing that  a  benamidar  is  entitled  to  main- 
tain a  suit  for  possesion  of  property  o£ 
which   he   is  a    benamidar. 

Where  such  a  suit  has  been  allowed 
to  be  brought  by  a  benamidar  the  decree 
binds  the   beneficial    owner. 

Under  the  provisions  of  Sections  208 
of  the  Contract  Act  revocation  of  authority 
to  register  a  deed  does  not  operate  when 
the  revocation  is  not  made  known  to  the 
Registration  Officer  or  the  person  in  whose 
favour  the  document  is  executed  before  the 
document  is  registered  5  C.  W.  N.  177  S. 
G.  L.  R.  28  I.  A.  15  distinguished.  MO- 
HENDRA      NATH       MUKHOl\\DHYA      v 

S.\MU  BIBI.  7.  c-  W-  N.  229=80  C. 
2o5- 

864-     8.    212.    See  S.     17    Ex  ;   3    CI  :   1 

C.  P.    C.    27    M.    355    at    358— See    S.     4,     5, 
6 — No.    14,   Supra. 
365-     S.   213-     Contract — Suit  for   accounts 

Principal  and  Agent — L.milation  Act  (XV 
of  is:-?).  Schedule  II,  Arts.  SO,  90  and  ISO 
— Misconstruction  of  portion  of  documentary 
evidence— Question  of  fact — Second  appeal. 
Ground   of. 

For  an  action  by  a  principal  against 
his  Agent  claiming  an  account  and  the 
money  found  due  on  such  account,  the 
period  of  limitation  is  three  jears  from 
the  date  of  the  termination  of  the  agency 
as  prescribed  in  Article  89  of  schedule  II 
of  the  Lmitation  Act  The  term  "  moveable 
property  "  in  this  Article  includes  money, 
24  All.,   27   (P.   C.)   referred    to. 

A  suit  for  money  found  due  from  an  agent 
on  an  account  being  taken,  and  a  suit  for 
rendering  an  account  cannot  be  distinguished 
and  the  plaintiff  cannot  in  his  suit  suc- 
ceed in  getting  a  decree  for  an  account, 
when  his  claim  for  money  due  is  barred. 
1  Cal  ,  L.  J.  147,  8  W.  N,  Cal.  113  follow- 
ed. 14  Cal.,  147  (P.  C.)  ;  5  Cal.,  910,  12 
Cal.,  357  ;  1  C.  L.  J.,  211  :  distinguished. 
\V.  B.;  76  ;  .56  L.  J.  Q.  B.,  511  ;  8.  C,  3 
T.    L.    R.    89   referred   to. 

A  finding  of  the  lower  Appellate  Court 
as  to  a  question  of  fact  cannot  he  quest- 
tioned  ou  second  appeal  on  the  ground  of 
an  alleged  misconstruction  of  a  letter, 
written  by  one  of  the  parties  to  the  other, 
which  is  merely  a  portion  of  the  evidence 
produced  by  the  party  to  prove  the  fact 
in  di.spute.  "  20  Cal.,  93  (P.  C.)  .hstinguished. 
19  W.  R  ,  222  followed.  SHIB  CH  \NDAR 
ROY   V.    CHANDAR  NARAIN     MUKERJEE. 

1-  C-    li  J     232  =  32.  C   719- 
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366-  S-  213  — Prbicipal  and  Agent — Civil 
Procedure  Code,  S.  215  A^Suit  for  an  ac- 
tount — Form   ojf   decree. 

In  a  suit  by  a  principal  against  an 
Hgont  for  au  account,  on  the  fact  of  agency 
bsiug  established,  it  is  the  duty  of  the  Court 
to  direct  an  account  to  be  taken  of  the 
defendant's  dealings  as  agent.  When  once 
the  plaintiff  has  shown  that  the  defendant 
is  an  accounting  party,  it  is  then  for  the 
defendant  to  prove  the  amount  of  his  re- 
ceipts and  disbursemauts.  The  decree  should 
be  in  the  form  of  an  order  directing  the 
defendant  to  render  au  account  of  the  agency 
business  up  to  a  certain  date  and  to  piss 
a  decree  for  any  sum  which  miy  be  found 
due  by  the  defendant  to  the  plaintiff  on 
the  taking  of  such  accounts.  Hurro  Nath 
Boy  Bahadoor  v.  Krishna  Cooinir  Biikshi 
(L.  R.,  13  I.  A.,  123),  and  Bam  Das  v.  Bkag- 
wat  Das,  (A.  W.  N.  1905,  p.  1),  referred 
to.— R  vGHUNATH    v.    GANPATJI,    A-    W. 

H-  1905.  p    3=1.  A    L.  J.  722  =  27.  A 
374-     (See  Acccoants.  col:  2i) 

367-  S-   213-— Set-  S.  30  and  213— i6.  P. 

B.   1901    No  16  3  supra. 

367  a.  S-  ^Mi-— Limitation  Act  1  C.  L. 
J.  2S-i. 

868-  S.  %lQ.—AgenajSolicitor's  derk  and 
client — Fiduciary  relationship — Piojits  made 
by   agent. 

The  practice  whereby  a  Solicitor's  clerk 
secures  or  attempts  to  secure  to  himself  a 
share  of  the  rew.ird  in  the  event  of  the 
client's  success  is  objectionable. 

The  relation  batwaen  the  clerk  and  the 
client  is  a  fiduci-iry  one.  An  agent  can- 
not, without  the  knowledge  and  consent  of 
his  principil,  ba  allowed  to  mike  any  pro- 
fit out  of  the  mittor  of  his  agency  beyond 
his  propar  remuuaration  as  agent.  Such  pro- 
fits enure  for    the    bsnefit  of    the    Principal. 

It  is  a  wall  establishai  principle  tliat 
persons  standing  in  a  confidontial  relation 
towards  others  caunot  entitle  them;elves  to 
hold  benefits,  which  those  others  may  have 
conferred  upon  them,  unless  they  can  show 
to  the  satisfaction  of  the  Court  that  the 
persons  by  whom  the  benefits  have  been 
conferred  had  competent  and  independent 
advice  in  conferring  them.  The  age  or  capa- 
city of  the  person  conferring  the  benefit 
or  the  nature  of  the  benefit  confcrr.-d  does 
not  affect  this  principle.  HARIVALABH 
DAS    HARIDAS    v.    BHAI     JIBANJEE.      4. 

B   L  R.  469=26.  B   659 

369-  S.  217  &  218— Principal  and  Agetit 
— Agent  collecting  illegal  cesses — Sicit  by  prin- 
cipal for   recovery  0/   the   same. 

If  a  gomashta  or  any  person  acting  in 
the  character  of  an  agent  gets  money  in- 
to his  hands,  professing  to  receive  it  for 
his  master,  he  is  liable  to  account  for  it 
to  his  master.  The  fact  that  his  master 
could  not  have  enforced  payment  does  not 
enable  the  agent  to  keep  it  for  his  own 
use. 

Where  an  agent,  employed  to  collect 
rent,   collected  khurcha   from   the   tenants — 
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an  illegal  cess — in  addition  to  the  rent,  and 
the  landlord  brought  a  suit  for  the  reco- 
very   of   such    sums   against  his    agent — 

Held,  that  the  agent  was  liable  to  pay 
to  the  landlord  any  sum  collected  by  him 
as  khtaxha,  and  that  the  suit  by  him  for 
the  recovery  of  such  sums  was  maintain- 
able. NAGENDRA  BALA  DASl  v.  GURU- 
DOYAL     MUKHOPADHYA,     7.    C-    W-    N- 

535 

370-  S-  219- — Principal  and  Agent — Bro- 
ker— Title — Brokerage. 

A  contracted  with  a  broker  to  negotiate 
for  a  loan  of  money  on  the  first  mortgage 
of  properties,  and  agreed  to  pay  brokerage. 
The  broker  brought  a  creditor  who  was 
willing  to  advance  the  ainouut,  and  actual- 
ly placed  money  in  the  hands  of  the  at- 
torney. The  attorney  found  certain  defects 
in  A's  title,   and  the  transaction  fell  through. 

Held  that  the  broker,  having  negotia- 
ted the  loan  and  found  a  louder  willing  to 
lend  the  amount,  was  entitled  to  his  bro- 
kerage, although  the  trasaction  was  not  com- 
plete by  reason  of  the  inability  of  A  to 
satisfy  the   attorney   as  to    the   title. 

Held  further,  that,  regard  being  had  to 
the  terms  of  the  agreement,  the  broker  was 
not  bound  to  prove  some  real  defect  in  the 
title  in  order  to  recover  the  remuneration 
claimed.— ELIAS  v.  GOVIND  CHUNDEE 
KHATICK.    7  C-  W-  N-  267=3  0-  C  202- 

371.  8.  221-— icm— S.  i9,  Indian  Com- 
panies Act,  scope  of — Effect  of  winding  up  or- 
der. 

Held,  that,  in  the  absence  of  anything 
in  the  agreement  between  a  company  and 
its  agent  to  exclude  the  operation  of  .S.  221 
of  the  Contract  Act.  in  so  far  as  the  ex- 
penditure incurred  before  a  winding  up  or- 
der cam3  within  that  section,  the  agent 
was  entitled  to  a  lien,  that  S.  H9  of  the 
Indian  Companies  Act  does  not  authorise 
the  Court  to  deprive  a  securel  creditor  of 
possession  of  his  security,  and  that,  where 
tiic  agent  was  entitled  to  remain  in  pos- 
session by  virtue  of  a  lieu  under  S.  221 
o*  the  Contract  kci,  the  making  of  the  wind- 
ing up  order  would  not  affact  his  right  to 
rem.vin  in  possession  and  continue  to  mako 
the  necassary  disbursomauts.  CHIDAMB.A- 
RAM  CHErriAR  v.  THE  TINNEVELLY 
S\RAXJ\PANI   SUGAR   MILLS     Co.,  X.d., 

3  ML-  T  247- -81-  M-  123. 

372  S.  22<i— Limitation  Act  (X7  of  1877), 
Schedule  II,  Articles  91  and  liO—Suit  for 
cancellanon  of  an  instrument — Knowledge  of 
agent  of  plaintiff — Oudh  Bent  Act  (XXII  of 
lSS6)Specific  Belief  Act  (I of  IS'il),  Sections 
39  and  H—Finditigs  of  fact. 

Under  the  provisions  of  the  Oudh  Rent 
Act,  1S8.J,  a  Civil  Court  has  no  jurisdiction 
to  entertain  a  suit  by  a  landlord  for  recovery 
of  possession,  or  for  a  declaration  that  the 
defendant  is  liable  to  be  ejected. 

Where  the  object  of  the  suit  was  to  get 
rid  of  a  cloud  on  the  plaintiff's  title  occa- 
sioned by  the  defendant's  claim  under  an 
instrumjnt,  either  by   cancellation  of    the  in- 
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Ktrumout,  or  by  a  declaration  that  it  was  not 
the  plaintiff's  deud,  and  had  not  by  any  act  of 
his  beconiu  binding  upan  him. 

Held,  tliat  the  suit  was  maintainable  in 
tho  Civil  Court,  notwithstanding  that  the 
otj  ;ot  was  on  the  plaint  made  to  look  as 
much  like  a  suit  for  rooovery  of  land  as  pos- 
sible, and  an  order  for  ojectment  in  the  Re- 
venue Court  might  he  cousoriucntial  on  a 
decree  iu  the  plaintifi's  favour.  The  suit  was 
different  from  a  cise  in  which  the  substantial 
relief  sought  is  recovery  of  laud,  and  the  set- 
ting aside  an  instruuiiut  is  merely  ancillary 
or  incidental  to  that  relief.  In  the  present 
suit  the  cancellation  of  the  instrument,  or 
declaration  of  its  invalidii.y  as  against  tl-e 
plaintiff,  was  the  substantial  relief  sought, 
and  the  only  relief  which  the  Court  had 
jurisdiction  to  give.  The  suit  cime  within 
aection  30  or  section  12  of  the  Spaoifio  Relief 
Act. 

Held,  also,  that  either  Article  91  or  Arti- 
cle 120  of  the  second  Schedule  of  the  Limita- 
tion Act  would  he  applicable  to  the  case. 

It  is  not  a  mere  quoition  of  constructive 
notice  or  inference  of  fact  hut  a  rule  of  Uw, 
which  imputes  the  knowljlg;  of  the  agent  to 
the  princip  il ;  the  agency  extends  to  reo3iving 
notice  on  behalf  of  his  prinoipil  of  whatever 
is  material  to  be  stated  in  the  course  of  the 
proceedings  conducted  by  the  agent  for  his 
principal. 

The  Court  of  first  instance  and  of  first 
appeal  both  found  that  the  plaintiff  came  to 
know  of  the  existence  of  the  instrument 
sought  to  be  oanojilj.l  only  on  the  21ih  Juno 
]891,  hut  the  .Jnlioial  Commissioner  hold  that 
the  plaintiff  had  notice  thro agh  his  ili"((i:/jtor 
in  the  year  1833.  It  waj  conteni^d  that  the 
finding  bjing  one  of  fact,  the  Judicial  Com- 
missioner, on  second  appjal,  had  no  jurisdic- 
tion to  reverse  it. 

Held,  that  the  Judicial  commissioner  in 
holding  that  the  plaintiff  had  notice  through 
his  Mukhtar  did  not  reverse  any  finding  of 
fact  by  the  Courts  below,  hut  merely  applied 
a  well-known  and  universal  rule  of  law  to  the 
facts  before  him.  (RAJAj  RAJIPAL  ^ilNGH 
V.    BALBHADDUR    SINGH.     6    W-    N-  C- 

849,=4B,  L-  R,  882-=9-  I-  A-  208  =  25 

AL  (P-  CO- 
STS S-  229 — Agent's  knoiuledge  is  princi- 
pal's knowledge. 

An  ajent  fully  represents  his  principal 
in  doaling  with  otlier  persons,  and  knowledge 
acquired  by  him  while  acting  within  the 
scope  of  his  agency  must  be  held  to  be  the 
knowledge  of  his  princip.il.  BALBHADER 
SINGH  V    RAMPAL,  SINGH.     3-  0-  C-  55- 

374  S-  HQ—Principa'  and  ajent— Agency 
coupled  with  an  interest—Suit  by  agent  in  his 
own  name  on  contract  not  entered  Into  by  him 
as  agent — Maintainability  of  suit. 

A  document  was  executed  in  favour  of 
plaintiff  by  the  members  of  a  Malabir  deva- 
som,  whereby,  iu  consideration  of  advances 
made  by  plaintiff,  all  the  properties  of  the 
deoasoni  were  given  over  to  him  on  lease  for 
eighteen  years.  -  Plaintiff  was  given  authority 
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to  sign,  oinduot  suits  and  do  other  a?ti  on 
behalf  of  the  exaoataats  ;  and  the  doju'nsat 
was  held  to  be  an  authority  coupled  with  an 
interest  and  irrevoeible.  Plaintiff  now  sujI 
in  his  own  name  to  recover  certiiu  properiy 
belonging  to  the  dwxsoin  and  which  hid  been 
danused  on  kii;io:n  prior  to  the  date  of  plain- 
tiff's authority  :  Held  that  plaintiff  was  not 
entitled  to  recover.  Where  an  agent  e, iters 
into  a  contract  as  such,  if  he  his  an  into.'est 
in  the  contract,  he  may  sue  in  his  own  name. 
Unless  the  cjutraot,  for  fho  breach  of  which 
the  action  is  brought,  is  one  mide  by  the 
agent,  ho  hn  no  ciuse  of  actio:!,  beeius^ 
there  is  no  privity.  SUBRAMANIA  PACTUl 
y.  NARWANAN    NAYAR,    I-L  R.,    61    M. 

109 

375  S-  Z^9 —Hindu  Law — Joint  fa.n'lij 
business,  suit  bg  im^i.-iger  of — Contract  Aet  (IX. 
of  107^),  s.  3VJ— Parties. 

This  was  a  suit  by  the  minager  of  a  j  lint 
family  business  for  price  of  goods  saUl  and 
delivered  to  the  defendants.  It  was  con- 
tended on  behalf  oE  the  defendants  thit  the 
business  of  the  plaintiff's  being  au  aaces'.ral 
one  and  there  being  other  members  of  the 
family  interested  in  it,  who  were  not  pirtios 
to  the  suit,  the  suit  must  fail.  H:Ul  that  the 
plaintiffs  were  justified  iu  suing  alone  inas- 
much as  they  really  acted  in  the  transaetion 
as  agents  for  the  members  of  the  pirtnership 
who  were  not  parties  to  the  suit.  Biiiigiee 
Singh  v.  Soadiat  Lall  (I.  L.  R.,  7  C.  L.  7.30;  fol- 
lowed.—GOPAL  DAS    V.  BADRI  NATH,      2 

AL.  J.3-A.WN.  1904.  p.  232=67  A. 
361. 

376— S.  230-  Contract  by  Agent— Princi- 
pal resident  abroad — Vresmnptio^i  of  perso.iil 
kability  of  agent — Rebutted  where  co  itraet 
made  in  name  of  principal. 

Plaintiff  telegraphed  to  P.  &  Co.  (who 
•wore  the  managing  agents  of  a  company 
having  its  registered  office  in  England  but 
carrying  on  business  in  India)  for  a  quotation 
as  to  the  price  of  Sugar.  P.  &  Co.  repliel  in 
their  own  name,  merely  quoting  the  rite, 
and  plaintiff  accepted  the  offer  and  forwarded 
a  deposit.  On  the  following  day,  P.  &  Co. 
addressed  a  letter  to  plaintiff  with  which  was 
enclosed  a  memorandum  of  sale,  which  con- 
tained all  the  terms  of  the  contract.  The 
letter  and  the  memoranium  bore  the  name 
of  the  company  printed  at  the  top  and  P.  & 
Co.  signed  both  as  "managing  agents."  Delay 
having  occurred  in  the  delivery  of  the  sug^r, 
plaintiff  instituted  the  present  suit  against 
P.  &  Co.  for  the  return  of  the  deposit  and  for 
damages.  P.  &  Co.  iu  their  written  state- 
ment, pleaded  that  the  suit  was  not  maintain- 
able against  them  inasmuch  as  they  wore 
merely  agents:  Held  (1)  thit  the  coutnc  ,  for 
the  alleged  broach  of  which  the  suit  w.is 
brought,  was  that  which  hid  been  form  illy 
reduced  to  writing  in  the  memoranium  of 
sale;  (2)  that  the  company  was  reside  it 
abroad,  and  that  a  presumption,  in  couse- 
quence,  arose  under  s.  2S0  of  the  Contract 
Act  that  the  defendants,  though  the  agents 
of  that  Company,  were  personally  liable  under 
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the  contract ;  (3)  that  this  presumption  of  law 
is  ono  which  can  be  rebutted,  and  is  rebutted 
when  tha  foreign  principal  is,  in  writing, 
made  the  contracting  party,  and  the  contract 
is  made  directly  in  liis  name.  — TUTIKA 
EAS  WARAJU  V.  P.\REY   &  Co.,     J.  L-  E., 

27  Iff.  315- 

377.— S-  230— Suit  by  agent— Wrong  person 
as  pliiintij) — Substitution  of  plaintiff — Appeal 
— Principals  right  of  appeal — Code  of  Civil 
Procedure,  s.  27  — Indian  Contract  Act,  s.  !i30. 

A  suit  was  instituted  by  one  Sallapa 
Chetty,  under  the  stylo  of  A.  L.  S.  P.  S.  Sel- 
lappa  Chotty.  'J ho  plaint  did  not  show  that 
SoUappa  was  not  himself  tha  principal,  but 
it  transpired  in  evidence  that  ho  was  merely 
the  agent  of  Soobramonien  Chetty,  and  that 
the  letters  A.  L.  S.  P.  S.  were  part  of  the 
latter's  name.  The  suit  was  dismissed  on  the 
ground  that  Sellappa,  being  inerely  an  agent, 
could  not  sue  in  his  own  name.  Soobramo- 
nien appoaled  to  tha  Chief  Court. 

Held,  that  as  the  suit  had  been  filed  in 
the>name  of  the  wrong  person  by  bona-fide 
mistake,  and  as  the  substitution  of  the  proper 
plaintiff  was  necessary  for  the  determination 
of  the  real  matter  in  dispute,  the  lower  Court 
should  have  substituted  Soobramonien  as 
plaintiff  under  section  27  of  the  Code  of  Civil 
Procedure ;  and  that  as  action  uuder  that 
section  might  have  been  taken  at  the  instance 
of  Soobramonien,  he  had  a  right  to  appeal 
against  the  order  dismissing  the  suit.  The 
case  was  remanded  for  substitution  of  the 
proper  plaintiff  and  for  decision  on  the 
merits.  Abdul  Kariin  v.  Pana  Mustan,  1.  L. 
B,  B.,  191 ;  Chokaliyigam  Chetty  v.  Maung 
Aung  Baio.  I.  L.  B.  B.,  350:  distinguished. 
Carter  v.  Mlsrce  Lai,  (1870)  3  N.  W.  P.,  H.  C, 
179;  Sardarmal  Jagonaih  v.  Aranvagal  S. 
Moodaliar,  .(1890)  1.  L.  R.  21  Bora.,  205 ;  Sc- 
shamma  v  Clicnnappa,  f  1897)  I.  L.  B.  20  Mad., 
467;  Juggannath  Pershad  Dull  v.  Ilogg,  (1869) 
122  W.  R.,  117:  referred  to.  A.  L.  S.  P.  S. 
SOOBRAMOONIEN  CHETTY  v.  MYAT 
THA  u.    4,  L  B  R  1907.  p.  95- 

378— S.  230,  231  &  2,ZQ— Principal  jtn- 
truly  representing  Itiinsclf  to  be  the  agent  of 
another  person — S.  236  applicable  and  S.  230, 
231  inapiplicable. 

A  sued  B  for  the  price  of  a  precious  stone. 
B  denied  having  bought  any  stone  from  A  but 
alleged  that  he  bought  one  from  C  for  Rs.  60 
and  that  A  was  only  the  broker  and  that 
when  a  day  or  two  later  Bs.  600/  were  falsely 
demanded,  he  roturied  the  stone  to  A.  A 
stated  that  ho  was  the  owner  and  represented 
himself  as  such  to  B  and  that  C  was  the 
broker  aud  assisted  in  arranging  tlie  sale. 
C-  stated  that  .A  represented  himself  to  be 
a  broker  and  C  the  owner  aud  that  B 
told  A  to  bargain  for  him  so  that  a  price 
might  be  fixed  that  would  bo  fair  to  both 
parties.  The  Lower  Court  believed  C's  state- 
ment and  dismissed  A's  suil  holding  that 
under   S.    2-36   ho    was    not   entitled    to  sue. 

Held  that  S.  236  fitted  the  present  case. 
S.  231  applies  to  the  case  of  ono  person 
who   is  in   fact    acting  as   iigout  of  another 
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person  and  not  to  a  case  like  the  present, 
where  a  principal  untruly  represents  himself 
to  be  the  agent  of  another  person  when  he  is 
in  fact  the  principal.  S.  230  upon  which  B's 
Advocate  was  content  to  base  his  case,  deals 
with  contracts  entered  into  by  one  person  who 
is  in  fact  an  agent  on  behalf  of  another  person 
who  is  in  fact  his  principal.  The  Lower 
Court  judgment  was  therefore  upheld.  M.\- 
UNG  SHWE  U  V.  MAUNG  H  KUN.  XJ.  B. 
R.  1901  p.  43. 

379  S.  230  (D— Principal  and  Agent- 
Commission  agents.  LiabilHy  of — Acceptance 
of  indent   by  merchant   residing   abroad. 

Where  the  plaintiffs'  indent  was  not 
accepted  by  the  defendants,  commission 
agents,  but  by  a  merchatn  residing  abroad 
and  the  defendants  did  not  undertake  any 
primary  liability. 

Held,  that  section  230  (1)  of  Contract 
Act  was  not  applicable  to  the  case  and  tbo 
plaintiffs  were  not  entitled  to  suo  the  de- 
fendants for  any  claiin  regarding  their  in- 
dent. PUKAN  CHAND  v.  TARA  SINGH. 
138  P.  L  E-  1905- 

380  S-  231— Piincipal  and  agent— 
Contrart  by  agent  with  tliird  parties  where 
principal  is  undisclosed — "Disclose  himself" 
C.  P.  C.  S.  586 — Second  A2ipeal — Small  cause 
— Character  of  suit. 

A.  sued  B.  for  specific  performanco  of  a 
contract  of  sale  and  for  possession  of  tbo 
bungalow  in  suit,  in  case  specific  perform- 
ance was  refused,  for  a  sum  of  Rs.  400  as 
damages  for  Ijrcach  of  contract.  The  plain- 
tiff was  in  fact  .acting  on  behalf  of  oio 
Ganpatdas,  and  the  broker,  agent  of  tiio 
plaintiff,  had  before  the  completion  of  tbo 
contract  admitted  to  the  defendant  that  th3 
real  purchaser  was  Ganpatdas.  The  Sub- 
ordinate Judge  rej^;cted  thj  prayer  for  spoji- 
fio  performance,  but  awarded  plaintiff  Bi. 
•too  as  damages.  On  ajjpeal  the  District 
Judge   dismissed  the  plaintiff's  claim  entirely. 

On  second  appeal  objection  was  taken 
that  no  second  appeal  lay  in  the  case,  for 
the  suit  should  bo  regarded  on  second  ap- 
peal as  a  suit  cognizable  by  a  Court  o£ 
Small  Causes,  the  value  of  the  sul  j  'ct  mat- 
tor  being  not  exceeding  Bs.  500  aud  that; 
the   claim  was  rightly  dismissed. 

Held,  that  the  objjotion  was  not  valid 
for  section  5S6  of  the  Civil  Procedure  Cola 
contemplated  rather  the  origiual  character 
of  the  suit  than  the  character  which  it  may 
subseijuently  assume  by  operation  of  tha 
finding   of  tha  Courts. 

That  Section  231  clause  (b)  of  the  Indian 
Contract  Act,  should  be  read  as  governi'd 
by  clause  (a)  whicla  is  restricled  to  casej 
wlicre  "an  agent  makes  a  contract  With  a 
person  who  neither  knows  nor  has  re.i.son 
to  suspect  that   he  is   an    agent." 

Tliat  tbo  words  that  the  principal  shall 
•'disclose  himself"  in  the  above  section  must 
bo  interpreted  strictly  and  that  Ganpatdas 
not  having  disclosed  himself  as  the  real  pur- 
chaser,  the   defendant   was    not  ontitlod  to 
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refuse  to  fulfil  the  contract.     L-VKSHUMAN- 
DAS    i>.  ANNA   R.   LANK.     6- B- L- R.  731- 

881-  8.  231  and  232— See  S.  S5,  231,  sa?. 
— 6.  C.  L.  J.  OS-'  Ku.  J,s^  supra. 

882-  S.  235 —Sec  S.  30  and  233—17.  G.  P. 
L.  It.  (it.    No.   ICy^    supra. 

333-  8-  2^Z-— Principal  and  Agent— Un- 
disclosed principal  -  Broker  acting  as  princi- 
Xial  witliout  knoiolcdije  of  other  party,  if  can 
maintain   action  as  principal. 

Plaiutid's  suit  to  recover  Bs.  2,500  in 
respect  of  breach  of  three  contracts  for  the 
purchase  aud  sale  of  jute.  The  Court  fouud 
as  a  fact  that,  in  the  transaction  in  suit, 
the  plaintiff  purported  to  act  as  broker  to 
the  defendant,  but  really  acted  as  princi- 
pal, and  that  this  was  without  the  know- 
ledge  and    consent   of    the    defendant. 

Held,  that  S.  23C  of  the  Contract  Act 
was  a  bar  to  plaintiff's  action  2  Dow  and 
C.  188,  192;  5  Bli  N.  S.  105;  30  P.  R.  147 
H.  L.  (1831);  L.  II.  7  H.  L.  802  =  44  L.  J.  C. 
P.  302  [Wli],  followed.  SEWDUT  ROY  IMAS- 
KARA    V.  MESROP     MARTYROSE    NAHA- 

PIET.  11  C.  W.N.  609.  =  34.  C-  629- 

884-     S.   237 —See   S.  199—4.   B.  L.  R.   2S 

=  U6  B.   410  No.    361   supra. 

385.  8.  29,  233  Partnership— Agenaj— 
Broker— Participation  in  profits — Scope  of 
authority — Negligence — Loss—hinoeent  Parties 
^Hindu     Law — Kurta — Powers  of — 

A  right  to  participate  in  profits  is  a 
test,  and  sometimes  a  strong  test  of  part- 
nership, but  -whether  or  not  the  relation 
of  ijartners  does  or  does  not  exist 
depends  on  the  real  intention  and  agree- 
ment of  the  parties,  and  not  upon  the  mere 
fact  of  participation  in  profits.— 7  C/i.,  393 
referred   to. 

Held,  that  the  defendant,  assistant  in 
the  firm  of  brokers,  could  not  !>e  consi- 
dered a  partner  in  the  firm  by  reason  of 
his  receiving  a  share  in  the  profits  in  addi- 
tion to  his  pay,  and  by  occasionally  sign- 
ing, with  ihe  knowledge  of  the  firm,  deli- 
very orders,  which  came  from  buyers,  in 
favour  of  the  firm,  and  letters  dealing  with 
mere  m:\tters  of  detail,  making  firm  oilers 
to  buyers  and  sellers,  and  initialling  aliora- 
tions  in   some   contracts. 

A  broker  is  an  agent  employed  to  m^.ke 
bargains  aud  contracts  between  other  par- 
tie?  for  a  compensation  commonly  called 
brokerage.  An  undertaking  to  refund  ad- 
vances made  to  constituents  and  the  giving 
of  guarantees  tjv  the  ro-p-ivment  of  advan- 
ces with  profits  is  outside  the  scope  of  the 
ordinary  business  of  a  broker.  No  mem- 
ber of  a  firm  of  brokers  is  responsible  for 
the  giving  of  such  a  guarantee  by  a  co- 
partner, unless  he  was  .^n  assenting  party 
to  or  subsequently  ratified  the  act.— L.  K. 
7    Q.    B.,   616  and     623,    nf erred   to. 

Generally  a  principal  is  liable  for  the 
wrongs  of  his  agent  committed  within  the 
scope  of  the  authority,  and  paiporting  to 
te  for  the  benefit  of  the  principal,  though 
BO   express    order  of   the   principal   can      be 


shown.  No  sensible  distinction  can  be  drawn 
between  the  case  of  fraud  and  the  case  of 
any   other   wrong. 

There  is  no  duty  iucamboat  upon  mer- 
cantile m'jn  any  more  than  upon  other 
people  to  anticipate  and  to  take  precautions 
against  the  possibility  of  a  theft  of  letters 
or  of  forgery  being  committed. — 27  L.  T., 
S49     referred    to. 

Whenever  one  of  two  innocent  per- 
sons  must  suffer  by  the  act  of  a  third 
person,  he  who  has  enabled  such  parson 
to  occasion  the  loss,  must  sustain  it.  The 
neglect  must  be  on  the  transaction  itself, 
aud  be  the  proximate  cause  of  the  loss 
itself. 

The  power  of  a  kuHa  of  a  Hindu  fami- 
ly, to  carry  on  a  family  trade,  necessarily 
implies  a  power  to  pledge  the  property  and 
credit  of  the  family  for  the  ordinary  pur- 
poses of  that  trade.  Other  membsrs  of  the 
family  are  not  bouud  '  by  advances  made 
by  the  kurta,  not  in  the  course  of  the 
ordinary  transactions  of  the  ancestral  busi- 
ness, nor  for  the  benefit  of  the  joint  fami- 
ly.—1  Bom.  H,  G.  C.  W.  App,.  51,  referred 
to.  D.  MULUtKM  MORRISDN  v.  S.  VER- 
SYCHOLE.  6  C  W.   N.  429 

386.  8.  239-  Partnership,  Elements  of — 
Participation  vf   profits. 

From  the  mere  fact  that  certain  persons 
are  membA-s  of  a  jiint  family  it  does  not 
necessarily  follow  taat  they  are  partners  in 
a  firm  which  only  one  of  them  says  is  his, 
unless  it  was  set  up  with  the  help  of  family 
funds. 

Participation  in  the  profits  of  a  lusiness 
is  one  of  the  tests  for  determining  whether 
a  person  is  a  partner.  It  is  very  cogent 
evidence  but  is  capable  of  being  controlled 
by   the   surrounding    circumstances. 

The  right  to  control  th-;  property,  the  right 
to  reoaive  the  profits,  and  the  liability  to 
share  in  losses  are  the  elements  of  partnership. 
VADILAL  LALLUBU  v.  3HAII  KHUSHAL 
DALPATRAM.    2r  B-  157  =  B.L.  R-,9S8- 

S87.  S.  239  —See  S.  23  aud  239—3.  B. 
L.    R,    164    No   81   supra. 

S.  239. — Partnership — Hindu  Familij 
firm: — 

A  family  firm  is  not  a  partnership  with- 
in the  m3aning  of  S.  2j9,  booame  such  au 
associatioDt  retjuiros  the  individual  assent  of 
all  tb3  members  to  it.— HMl  NOOR  MA- 
HOMED V.  JIACLEOD.  (RUSSELL,  J.)  a 
R   T    H  274 

338-  S-  'ZZ^.— Properly  acquired  during 
in.irriaje  under  Mahommircan  Law  not  re- 
garded ns  partnership  property — -Kssentials  of 
partnership  as  defined   in  the  Contract  Act. 

A  and  B  were  husband  and  w^ife  {Zj,ir- 
budhi  3Iohammi.dans).  A  died  arid  soon  af- 
terward.! his  wife  B  died.  The  maternal 
uncle  and  aunt  of  A  are  the  iJlaintifis  ses- 
pjuJantj  and  B's  mother  is  the  defendant 
appellant.  The  suit  concerns  the  estate  of  A. 
The  Lower  court  decreed  J  of  the  property 
in  favour  of  the  plaintiffs.  The  defendant's 
appeal     ou   the   ioUowing  grounds  (1)    That 
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B  was  in  her  own  right  tlie  owner  of  the 
half  o(  the  iJroperty  possessed  by  her  hus- 
band and  herself  and  that  only  the  other 
half  should  have  been  divided  acaording  to 
JIahommadan  Law  in  heritance.  (2)  That 
the  i  wellery  was  the  separate  and  exclusive 
pi-j^j,  rty  of  B.  The  Lower  Court  found  that 
property  was  jointly  accjuired  by  A  and 
B  during  their  marriage,  and  that  A  and  B 
were  in  partnership  and  constituted  a  firm 
under  S.    23'J   contract   Act. 

Held,  after  referring  to  all  the  leading 
text  books  an  Mahoiamahan  Law  that  pro- 
perty acquired  during  marriage  can  not  be 
regar'lod  as  partnership  property. 

Hdd  also  that  there  was  no  pirtnership 
as  denned  in  Contract  Act  between  A  and 
B.  MAKO  V.  MAUNG  MAi;NG  AND 
JMA  NYUM.  U-  B-  E-  1902-  P-  1  Woham- 
Marfan'  Law.) 

889.  S-  239,  253— IJindu  Law— Joint 
Family  — Contract — UitakslMra  doctnnc  of 
joint  family  property — Limitation  Act  [XV  of 
Iti/7),  sch.   II,   art.  lOG—Partnenhip. 

V  and  his  five  sons  constituted  "^n  un- 
divided Hindu  family.  V  and  his  tliree  el- 
der sons  lived  apart  from  the  two  youngest 
sons  and  were  in  possession  of  some  ancestral 
property.  The  two.  youngest  sans  wore  plain- 
tiff and  first  defendant  respectively  in  this 
suit.  Plaintiff  sued  this  brother  for  an  ac- 
count and  for  partition  of  certain  property 
which  he  alleged  to  be  the  property  of  a 
jjint  family  consisting  of  the  fir&t  deieudant 
and  himself.  The  property  had,  as  plaintiff 
alleged,  been  acquired  from  llie  funds  of  a 
business  which  had  been  carried  on  j  lintly 
by  him  and  first  defendant  until  IS'jij  and 
continued  by  the  first  defendant  until  the 
institution  of  the  suit.  It  was  alleged  that 
althoagb  there  had  not  been  an  express  ag- 
reement of  partnership,  in  the  circumstan- 
ces oi  the  case  an  agreement  uudej.-  which 
plaintiff  had  become  jointly  interested  in 
the   business   ought   to    be    inferred. 

Held  that  plaintiff  had  not  a  j  ant  interest 
in  the  contract  busine^is  and  wab  not  entitled 
to.  claim  a   share   in    it; 

Held  also,  that  even  if  such  an  interest 
had  existed,  plaintiff's  claim  was  barred  by 
limitation.  !J.ouny  Tlia  Hnyln  v.  Mali  Thein 
Mijah,  (L.  K.,  27  I.  A.,  1R9;  I.  L.  R.,  28  Cal 
53ji  distinguish' J  Per  Li-,  hyain  Ayyangar, 
J. — It  was  impo;==-, LU!  to  regarl  plaintiff  aud 
first  defendant  as  i'  rniing  in  themselves  an 
undivided  family  owning  j -int  family  pro- 
perty as  a  corporn,te  bodN.  Sham  Naraiu 
V.  Court  of  Wards.  (20W."B.  Cr.  107),  com- 
mented on.  The  origin  and  nature  ci  the 
Slitakshara  doctrine  of  j.nnt  family  property 
disoussud.  I'eddayya  v.  Uamalingavi,  (I.  L. 
K.,  11  Mad.  400),  referred  to.  Eadha  Churn 
Das  V.  Kripa  tiindku  Dass,  (I.  L.  B.,  5  Cal. 
474  at  p.  477),  considered.  Rampcrduid  Tewar- 
ry  V.  Sheochuni  Dass,  (10  M.  I.  A.,  400),  dis- 
tiui^uished.— SUDARSANAM  MAISTRI  v, 
NAUASIMHULU    MAISTBI,    11,    M-    L-    J- 

353  =  25.  M.   119. 
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390  S-  340  —Mere  reviuneration  does  not 
create  partnership. 

Held  that  when  one  psrsoH  adva>Dceg 
m&ney  to  another  to  enable  him  to  take 
contracts,  the  fact  that  the  former  is  remu- 
nerated by  a  share  of  the  profits  -does  not  of 
itself  constitute  a  piirlernership.  4.  A.  74, 
U.  B.  B,,  1001.  P.  11  (Kxecution)  referred  to. 
KALLURAM  V.  E.  M.  A.  VVa<"KATECHKL- 
LUM  CHETTY.  U-  B-  E-  1903.  p.  IQ. 
(Contract.) 

391  S-  240  find  2/kb— Tests  of  partnership 
— Lender  taking  profits  and  active  interest 
and  representing  himself  a  partner  to  others. 
Estoppel — Evidence  Act  S.  115. 

The  participation  in  profits,  although 
strong  evidence  is  3o6  conclusive  evidence  O'f 
a  partnership  and  the  question  of  partner- 
ship must  be  decided  by  the  inteuliou  of 
parties  to  be  ascertained  from  the  contents 
of  the  written  instruments,  if  any,  and  tha 
conduct  of  the  parties. 

Hdd,  that  neither  the  fact  of  a  person's 
participating  in  the  profits  nor  tbat  he  took 
an  active  interest  in  the  business  were  in- 
consistent with  his  position  as  a  lender  alone. 
10  B.L.K.  312,   38  ch.    D.  238.     Followed. 

Where  the  question  was  as  to  whether  a, 
person,  thoug,h  not  in  fact  a  partner,  did  by 
his  acts  and  conduct  hold  himself  out  to 
strangers  as  such,  so  as  to  become  liable  by 
estoppel  ; 

Heldy  that  to.  establish  such  liability,  it 
v.as  not  essential  to  show  that  he  acted  frau- 
dulently or  negligently.  Kven  want  of 
knowledge  on  bis  part  of  tlie  effects  of  his 
acts  aud  conduct  would  not  absolve  Uirn 
from  liabilit}-,  if  his  acts  and  conduct  were 
such  as  would  iB.du.ce  a  reasonable  man  to 
believe  that  he  was  a  partner  and  to  act 
upon  such  belief.  10  I.  A.  203,  4  H.  a.  d  N. 
540,  L.  B.  10.  C.  P.  310  and  10  B.  aud  C  128 
referred  to.  COLONEL  A.  R.  PORTER  v. 
W.  INCELL.  10  C  WN-  313- 

392  S-  242— •i'''';  «■  ^-i^-    o.  c.  w.  N.  iaa  at 

43(>  No.  365  siipra. 

393  S-  245 — Bctiring  partner's  liability. 

If  a  person  is  a  membertof  a  firm,  and  is 
knowa  to  be  saeh,  persons  dsaliag  with  the 
firm  may  be  influenced  by  his  credit,  and 
unless  he  takes  proper  steps  to  make  his  re-- 
tirement  from  the  firm  known  to  others  he 
will  be  hold  responsible  to  theai  who  knew 
of  bid  partnership  and  might  have  been  in- 
fluenced by  the  fact  even  if  a  transaction 
with  the  firm  takes  place  after  his  retire- 
ment. But  it  is  definite  personal  knowledge 
which  is  required,  not  the  vague  iinpressiou 
that,  because  a  firm  once  belonged  to  a  joint 
Hindu  family,  all  members  of  tbat  family, 
which  may  exist,  although  not  personally 
known  to  the  customer  to  exist,  will  for  ever 
be  liable,  unless  they  take  definite  steps  to 
disabuse  him  of  his  vague  impression.  (78 
P.R.  1003  referred  to.)  It  cannot  be  held  as 
a  principle  that  when  a  person  has  dealinga 
with  a  man  who  was  once  a  member  of  a 
joint  Hindu  family  and  competent  to  pledge 
the  resources  of  that  family,  such  person  oaa 
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hold  all  the  memberg,  who  once  constituted 
a  j  lint  Hindu  family,  responsible,  unless  they 
hiivc  tiikeu  the  precaution  publicly  to  pro- 
claim  their  partition. 

If  it  be  shown  that  the  father  of  a  minor 
son  had  notice  of  a  fact,  such  minor  cannot 
say  that  he  had  no  notice.  MIAN  AMAR 
SINGH  V.  SETH  CHAND  MA,  137  p.LK- 
1908 

393  (a)  S-  24S-SCC  3. 2i0  £  PA5  10.  C.W.N. 
313.  A'o.  391  supra. 

384  S-  247  &  248— See  Ss.  10,  11,  68,  247, 
24S— 11.  C.W.N.    135.    No.  23  supra. 

395-  S-  251- — Accounts  settled  by  a  part- 
ner bind  the  partnership,L.  A.  Article*64 — Re- 
ciprocal  demands — 

In  order  to  bring  a  case  under  article 
6i  of  the  Limitation  Act,  it  .is  not  neces- 
sary that  there  should  be  reciprocal  demands 
li^jtween  the  parties. — 23  All.,  5U2;  22  Bom., 
613,   referred  to. 

Under  section  251  of  the  Contract  Act 
a  partner  is  bound  by  the  act  of  another 
partner  in  settling  the  account  between  the 
partnership  and  a  stranger.  IM.\NJUN.\- 
THA   KAJITI   V.   DEVAMMA,   26    M-186^ 

M    L    J ,  1902.  P-  444- 

396-  S-  25l-  -Hoiw  far  a  partner's  act  binds 
the  jinn  — Speculative   transaction. 

In  a  partnership  the  acts  of  one  part- 
ner bind  the  firm  only  when  they  are  done 
iu  relationship  to  the  firm  business  and 
are  done  for  carrying  on  the  business  in  the 
usual  way  and  not  otherwise.  D.  MCLAREN 
MORRISON  V.  VERSEHOYLE.  6-  C-  W- 
y   459 

397'  S.  251- — Can  a  Partner  draw  hun- 
dis. 

A  partner  in  a  trading  firm  may  draw, 
endorse,  etc.;  bundles  for  the  purpose  of  the 
partnership.  6  M.  P,  C,  C.  I'M  foil.  HAJI 
NOOR  MAHOMED  D.  MACLEOD.  (Ressell 
J.)    9  B-  L.  R.  274. 

898.  S.  251  and  2Gi.— Partnership - 
Ditsolution  of  partnership — Notice  —Achnow- 
ledijiiieiit  of  debt  by  one  2>artner  — Limitation 
Act   {XV  of  1877),  S.  21. 

The  two  defendants  carried  on  business 
under  the  firm  of  Kalidas  Sankhalchand. 
Tbey  owned  two  printing  presses,  one  at  Ah- 
medabad  and  one  at  Bombay.  Tbey  bad 
had  dealings  with  the  plaintiffs  since  1878, 
and  the  accounts  between  them  had  been 
adjusted  from  time  to  time  and  signed  by 
one  or  other  of  the  defendants  on  behalf 
of  their  firm  acknowledging  the  amount  due 
to  the  plaintiffs.  The  last  adjustment  was 
signed  iu  December  189i,  and  this  suit  was 
filed  in  1897  for  Rs.  1,023  .then  admitted 
to  bo  due.  The  first  defendant  admittod  the 
claim.  It  appeared  that  in  1892  the  defen- 
dants had  quarrelled,  and  by  arbitration  the 
presses  were  divided,  the  Abmodabad  press 
beiug  given  to  the  first  defendant  and  the 
Bombay  press  to  the  second  defendant.  At 
the  time  of  this  suit  the  books  and  out- 
Btanding  still  remained  to  be  divided.  The 
setoud  defeudant  now  alleged   that  the  part- 
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uership  had  been  dissolved  in  1892  to  the 
plaintiff's  knowledge  and  contended  that  he 
was  not  hound  by  the  acknowledgment  signed 
in  1894  by  the  first  defendant  and  that  the 
claim  as  against  him  was  therefore  barred 
by  limitation  under  S.  21  of  the  Limitation 
Act  (XV  of  1877).  The  lower  appellate  Court 
held  that  the  claim  against  tlie  second  de- 
fendant was  barred  on  the  ground  that  at 
the  date  of  acknowledgment  in  1891  the 
partnership  had  ceased  to  be  a  "going  con- 
cern" and  that  the  partners  no  longer  con- 
tinued   to    be   agents   for   each   other 

Held  (reversing  the  decree  and  remand- 
ing the  case)  that  the  question;  to  be  deci- 
ded by  the  Court  were  the  following: — 1. 
Whether  the  partnership  between  the  two 
defendants  had  been  dissolved  before  the 
date  of  the  acknowledgment  in  1894.  2. 
Whether  (if  it  was  then  subsisting)  that 
acknowledgment  was  or  was  not  an  act 
necessary  for  or  usually  done  in  carrying 
on  the  business  of  the  partnership  (S.  251 
of  the  Contract  Act,  1872).  8.  If  the  part- 
nership had  been  dis.solved  at  the  date  of  the. 
acknowledgment  then,  whether  notice  of  such 
dissolution  had  been  given  or  whether  as 
a  matter  of  fact  the  plaintiff  had  notice 
of  such  dissolution.  Premji  Ludha  v.  Dossa 
Doongerscy  (I.  L.  R.,  10  Bom.  358)  disting- 
uishcd.—DALSUKHRAM  NAGINDAS  v.  KA- 
LIDAS  SANKHALCHAND,   J.  L.  R-  26  B- 
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399.  8.   253    Distribution   of    assets — Con- 
tribution to   losses. 

Under  S.  253  <of  the  Contract  Act,  the 
share  of  each  partner  in  the  partnership 
property  is  the  value  of  his  original  con- 
tribution, and  partners  must  contribute 
equally  to  losses  sustained  by  the  partner- 
ship. In  tl.e  absence  of  a  contract  to  the 
contrary,  the  share  of  loss  or  profit  is  ascer- 
tained by  dividing  the  total  lo.ss  or  profit 
by  the  number  of  partners.  The  rule  laid 
down  is,  that,  if  the  assets  of  the  partner- 
ship will  not  suffice  to  pay  the  amount 
of  capital  to  be  credited  to  each  partner 
the  deficiency  is  a  loss  of  capital,  and  is 
to  be  borno  or  made  good  by  the  partners 
20  C.  281,12  A.  C.  (1887)  IGO  referred  to. 
NAM  RAJ  V.  GOKAL  CHAND.  40  P.  R. 
1908- 

400-  8.   253    See   S.  239  25.  M.  U<J     No. 
389  Supra. 

400  (a)  S.    253    (7)  One  partner  expelled 
by  others — Dissohition, 

In  India  a  partner  can  be  expelled  only 
by  an  order  oi  the  Court.  There  is  no 
dissolution  when  one  partner  expels  the 
other.   DWARKADAS     v.     CHUNILAL.     12 

C-  W-  N.  455- 

401-  8,    650  Cl:    (10)    Burden   of     proof. 
S.  253  ol.  l(i  is  subject  to  express  contract. 

It  is  for  the  remaining  members  of 
the  firm,  who  are  the  persons  having  spe- 
cial means  of  knowledge,  to  show  tliat 
there  was  no  contract  to  the  contrary. 
THE  SECRETARY  OF  STATE  FOR  INDIA 


(     379    ) 
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IN     COUNCIL    V.    JAGAT    MOHINIDASI. 

28>C  540 

402  S.   257     See  S.  23  and  231   U.  B.  U. 

lUM  P.  i  ^'o.   liG    Supra 

403  S-  '2bl'^  258  Partnership)— Accounts 
BuU 

Duriuc  the  continuance  of  the  partner- 
ship, one  partner  may  sue  another  for  ac- 
counts without  paying  for  its  dissolution,  if 
there  are  circumstances  whicli  allow  a  depar- 
ture from  the  yer.eial  rule  that  in  a  suit  ac- 
count and  dissolution  should  he  asked  for  to- 
gether. What  those  circumstances  are  will  de- 
pend upon  the  facts  of  each  case.  PiAGHBUll 
DIAL  V.  SHKO  HAM  DAS.     1  A-  L-  J-  94- 

404  S-  iSQ— Glial aiUcc,  revocation  of  -  Sure- 
ty— LiaLitHii  of  iiiietii  to  a  firm  lolucli,  has  tin- 
dcitjone  cliaiujc  in  its  constitution — Cause  of 
action — Surely  bond. 

The  dofendants  B  and  R  on  December  6 
1895,  executed  a  security  bond,  the  condition 
of  which  was  that  B  should  duly  and  faith- 
fully discharge  his  duties  while  employed  as 
cash-keeper  to  the  firm  of  "N.  C.  Jlookerjee," 
It  standing  as  ii's  surety  to  the  firm.  In 
July  1896  there  being  a  change  in  the  consti- 
tution of  the  firm,  it  came  to  be  styled  and 
designated  as  "N.  JMookerjeo  &  Son."  Defal- 
cations on  the  part  of  B  were  discovered 
between  January  1897  and  May  1900  i.  c, 
while  B  was  in  the  ser%'ioe  of  N.  Mookei  j  !e  & 
Son,  a  firm,  which  came  into  existent^  in 
the  year  following  that  in  which  the  bond 
was  executed.  The  members  of  the  present 
firm  of  N.  Mookerjee  and  Son  sued  the 
defendants  on  the  bond.  An  objection  by 
way  of  demurrer  to  the  plaintiff's  claim — 
that  no  cause  of  action  was  shown  to  exist 
against  the  defendants— having  been  taken  : 
Held  that  there  being  a  change  in  the  con- 
stitution of  the  firm  before  the  alleged  de- 
falcations took  phi.ce,  the  guarantee  given  by 
It  would  be  taken  as  revoked  by  virtue  of  s. 
260  of  the  Contract  Act;  and  the  alleged  em- 
bezzlements having  been  committed  by  B, 
while  in  the  service  of  the  new  firm  of  N. 
Mookerj  'C  and  Sou,  and  not  that  of  N.  C. 
Mojkerjco,  theic  was  no  breach  of  the  con- 
ditions of  tho  bond  ;  the  objoction  taken  by 
the  defendants  must,  therefore,  prevail,  and 
the  suit  be  dismissed. — NEKL  COJIUL 
MOOKERJKE  v.  BIPllO  DAS  MOOKER- 
JEE, I.  L.  R.  2a  C  ,  597- 

405  S-  2Qi—-fartnershi2i— Death  of  a  part- 

jicr LiubUily    of  his    estate — Heir  not  liable 

unless  he  axscnts  and  substitutes  himself  in  the 
place  of  the  deceased — Minor  heir — Construc- 
tion of  partnership  deed. 

Prima  fueic,  death  involves  a  dissolution 
of  the   partnership. 

Under  S.  2Gi  of  the  Indian  Coutr-act  Act, 
1872,  even  if  a  partnership  continues  after 
the  'death  of  a  partner,  the  estate  of  the 
deceased  is  not  liable  in  respect  of  subse- 
quent obligation,  in  the  absence  of  an  express 
agreement. 

Held,  on  a  construction  of  a  clause  in 
tho  deed  of  partnership  that  it  was  a  pro- 
>iiiou  cnlitliuij    tlic    heirs     of     a   deceased 
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liirtoer  to  come  into  tho  partnership  in  pUvca 
of  the  deceased  partner,  under  whom  they 
claimed  as  heirs,  and  that  it  did  not  impose 
an  obligation  ou  the  estate. 

If  and  so  far  as  it  becomes  operative,  it 
makes  the  heirs  partners,  and  as  such  perso- 
nally liable.  Bat  liability  cannot  be  im- 
posed upon  an  heir  unless  he  assents  to  it. 
So  that  in  order  to  render  any  heir  of  a  de- 
ceased partner  liable  towards  the  other 
partners,  it  is  necessary  to  establish  that  the 
heir  had  come  in  and  become  a  partner,  or 
in  other  words,  had  in  circumstances  of  the 
case,  taken  an  advantage  of  the  liberty  re- 
served in  his  favour  of  joining  the  partner- 
ship  iu  the   place  of  the  partner  dying. 

The  heirs  of  one  of  the  deceased  part- 
ners being  minors,  licld,  that  it  had  been 
impossible  for  them  to  take  upon  themselves 
the  liability  of  the  partnership.  MUL- 
CHAND  NAROTAM  v.  MANECKGHAND 
HABJIVAN,  8  B-  L.R.  8- 

408-  S-  233-  Mtiiaijing  member  of  the 
partnership  piesentincj  a  pic^int — Non-joinder 
of  necessary    parties — C.    P.    C.   S.    27. — 

ThougU,  under  S.  263,  Contract  Act, 
the  rights  and  obligations  of  partners  con- 
tinue, after  the  dissolution  of  the  partner- 
ship, in  all  things  necessary  for  the  wind- 
ing up  of  the  business,  yet  it  is  only  agents 
of  a  special  kind  thit  are  recognised  by 
the  C.  P.  C,  as  having  authority  to  make 
an  appearance,  or  application,  or  do  an 
act,  ou  behalf  of  a  party  to  the  suit.  Na 
ordinary  agent  is  recogaisod,  nor  has  a 
partner,  as  such,  any  power  to  act  for,  or 
represent,  a  co-partner,  except  for  the 
purpose  of  accepting  service  of  summons 
(S.   74,   C.   P.   C). 

Hence,  a  plaint,  which  purports  to  ha 
iu  tho  individual  names  of  the  partners, 
but  is  signed  and  verified  by  one  of  them 
as  manigiug  partner,  and  which  is.  pre- 
sented by  a  pleader  having  a  VLil^'.iitnama 
from  him,  after  the  dissolution  of  the 
partnershii^,  is  not  duly  filed  or  presented. 
Such  a  presentation  is  not  more  irrgularlty 
which  can  be  cured  by  an  amendment- 
S.  27,  C.  P.  C,  only  applies  where  a  su.lt 
has  been  instituted  iu  the  name  of  the  wrong 
person  as  plaintiff,  or,  where  it  is  doubt- 
ful whether  it  has  been  instituted  iu  the 
name  of  the  right  plaiutiiT,  and  it  is  not 
intended  to  cover  the  case  oi  the  noa- 
j  under   of   necessary    x^arty. 

Where  a  claim  is  time  barred  at  the 
time  a  necessary  party  expresses  his  wil- 
lingness to  be  joined  as  a  party,,  or  comea 
forw.ird  to  repudiate  his  intei'est  in  th^ 
claim,  the  suit  must  be  dismissed.  UELU- 
M.\L  DEVLARAM  v.  CHELLAB.UI  JOD- 
HAUA^I,     1   S-    L    R     181- 

407.  S-  264-  J  (ntniithip^AchnoU'lcdg- 
menl  by  one  vf  the  partners — Duty  of  Court 
on  second   apj'eaL 

It  ii.      bclely    tho  fiovince    of   the  High 

Court   to   slate    the   law   applicable   to   such 

facts    as   may  be  found,    and    if    the    lower 

j  Appellate   Court   has  misundersood   the  law. 
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to  correct  the  mistake  and  remand  the 
appeal  that  it  may  lio  disposed  of  accord- 
ing  to  law. 

When  a  firm  has  stopped  all  trading, 
the  business  being  closed,  and  the  partner- 
ship is  at  end,  the  agency  which  would 
bo  presumed  as  an  ordinary  rule  in  a  go- 
ing mercantile  concern  does  not  exist,  and 
it  is  necessary  to  show  that  -in  point  of  fact 
the  partner  who  signs  an  acknowledgment  is 
authorized  by  the  other  partners  to  do  so. 
Persons  dealing  with  a  firm  will  not 
be  affected  by  a,  dissolution  of  which  no 
public  notice  has  been  given,  unless  they 
themselves  had  notice  of  such  dissolution. 
— 10  Bom.,  338,  distinguished  ;  P.  J.,  Bom- 
bay 1888,  Ii7,  followed.  DALSUKHKAM 
NAGINDAS  V.  KALIDAS  SANKAL  CHAND. 

1  B.  L-  E    484- 

408-  S-  264-  Donnant  partner — No!  cj 
of    dis-soluliou. 

This  section  applies  only  to  cases  where 
a  paritcular  man  was  none  to  the  parties 
to  have  been  a  partner.  This  Section  does  not 
apply  to  a  dormant  partner  whom  the  party 
did  not  know  that  he  was  a  partner. 
GREAVES  V.  PUMSHOTTAINI.  5  B-L-R-  683- 

409.  8.  264-  Farhiersliip- -Several  Ji  nil), 
—Common  imrtner— Money  lent  by  2>aitiier  to 
his  own  firm— Practice—  Parties  tSamc  party 
cannot  be  plaintiff  and  defendant  m  one  suit 
—Debtor  and  creditor— Death  of  plaintiff  pend- 
ing appeal — Defendant  becoming  plaintiff — 
Poller  of  Court  of  appeal  to  vary  decree  on 
grounds  arising  suhsruucntly  to  decree  -  Part- 
nership accounts-Contrait  Act  (IX.  of  187^) 
s.  20i— Guarantee  -Liability  of  aurcly—liiyh: 
of  surety  to  inilemt.i  y. 

Where  an  individual  is  a  common  part- 
ner in  two  houses  of  trade,  no  action  can  be 
brought  by  one  house  against  the  other  house 
upon  any  transaction  between  them  while 
sucli  individual  is  a  common  p:irtner.  Tliis 
doctrine  is  founded  on  the  rule  that  the  same 
individual,  even  in  two  capacities,  cannot  bo 
both  a  plaintill  and  a  defeudant  to  one  and 
the  same  action.  One  partner  cannot  sue  for 
money  lent  by  him  to  a  firm  of  which  ho  is  a 
member.  The  advauco  is  but  au  item  in  tlie 
partnership  accouut.  It  is  open  to  tho  Court 
of  appeal,  to  vary  a  decree  under  appeal,  not 
only  for  error,  but  also  on  grounds  which 
have  come  into  existence  since  it  was  pissed 
—Sukharam  v.  Hari  (I.  L.  R  ,  G  Bjin.,  113/ 
The   plaintiff    Purshotamdas   Chaturdas   aad 


his   son    Nagindas    were    membors   of 


Hindu  family  and  were  the  owners  o.,  and 
equally  interested  in,  the  firm  of  Gordhandas 
Bhagwandas.  The  sou  Nagindas  was  also  a 
partner  in  anotliev  firm  carrying  on  business 
in  the  name  of  Pathal  Saugbavi  and  Com- 
pany. The  plaintiff  Purshotamdas  brought 
this  suit-agaiust  the  latter  firm  which  consis- 
ted of  four  partners,  including  his  son  Nagin- 
das (defeudant  2),  to  recover  Its.  01,41'J-y-l  in 
rosiioct  of  advances  made  by  tlio  firm  of  Gor- 
dliaud.as  Bhagwandas  to  the  defendants'  firm. 
Tire  fifth  defeudant  was  sued  as  a  surety  lor 
one  of    the    partners   (djfcndaut  i)  in  tho  dc- 
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fondants'  firm.  The  lower  Court  passed  a 
decree  for  the^amount  claimed  against  all  tha 
defendants.  One  of  the  partners  (defendant 
4)  aud  the  surety  (delendant  5)  appealed. 
Pending  the  app;al,  the  plaintiU  aied  and 
his  son  Nagiudas  (defendant  2)  became  solo 
owner  of  the  family  firm  and  was  substituted 
for  his  father  on  the  record  thus  becoming 
both  plaintiff  and  defendant  in  the  suit. 

Meld  (1)  that  although  Nagindas  (defen- 
dant '2)  was  pirtly  interested  both  as  creditor 
and  debtor  and  could  not  have  sued  lor  his 
share,  nevertheless  all  parties  interested  being 
before  the  Court  either  as  plamtilf  or  defen- 
dants, tho  Court  would  ac.jast  aud  determino 
their  rights  in  accordanco  With  the  rule  of 
justice,  efjuity,  and  good  conscience.  (2)  That 
Purshotamdas  and  Nagiudas  being  equally 
interested  in  the  plaintiffs'  firm,  the  lower 
Court  should  have  made  a  declaration  that 
they  were  entitled  to  the  amount  advanced 
in  equal  shares,  and  have  passed  a  decree 
that  one  moiety  thereof  should  be  paid  to 
Purshotamdas  and  the  other  moiety  treated 
as  an  item  to  the  credit  of  Nagindas  in  the 
partnership  accounts.  (3)  That  although  oa 
Purshotamdas'  death  pending  the  appeal, 
Nagindas,  as  his  h-eir,  had  become  sole  plaiu- 
tilf  the  Court  of  appeal  would  not  pass  a 
decree  in  his  favour  even  in  respect  of  Pur- 
shotamdas' half  share,  but  w^uld  only  declare 
that  for  this  amount  also  Nagindas  was  enti- 
tled to  credit  in  the  partnership  accounts. 
Under  the  ca-cumstauces  Nag  ndas  could 
only  get  such  relief  as  would  have  been  per- 
missible had  ho  cccup.ed  the  position  of 
plaintiff  at  th,-  institution  of  tho  suit.  (4) 
that  Nagindas  was  entitled  to  credit  in  tha 
partnerobip  accounts  as  against  those  who 
actually  were  his  partners  from  time  to  time. 
S.  £(J4  of  the  Contract  Act  (IX.  of  1872)  only 
operates  in  favour  of  strangers  to  the  part- 
nership. As  to  the  liability  of  defendant  5  as 
surety,  the  Court  held  on  the  evidence  that 
defendant  5  had  become  a  surety  for  tho 
partnership  debt.  The  partners  were  the 
principal  debtors.  But  the  liability  of  tha 
surety  is  co-extensive  with  that  of  tlie  princi- 
pal d  btor;  theiefore  no  deer,  e  could  be  now 
pa-isi  d  againsi  defeiidaut  5.  Further,  Nagin- 
das, now  the  beucficial  owner  of  the  debt, 
was  one  of  the  principal  debtors,  and  as  such 
was  hound  to  indemnify  his  surety  and  to 
repay  any  sum  paid  under  the  guarantee. 
He  tliereforc  could  not  ha  enii  hd  to  any 
r.lief  a.ainst  his  surety. — RLSTOiM.JI  v. 
SHE  1'H'  PU  I{  HOTAIIDAS,     25  B.  30". 

410  S-  26 i-  See  S.  2.51  aud  3j4-26  B. 
12  So.  3Uy  siipia. 

33  Act  7III  of  1873  (Northeva  In- 
dian Canal  and  Drainage    Act) 

1  S.  21.  22,  2!,  and  65  Suit  f.jr  restrain- 
ing one  permitied  under  the  Act  to  construct 
water   channel — Jurisdiction. 

A  Civil  Court  can  not  grant  a  perpe- 
tual injuuctioQ  restraining  one  to  ■  whom 
permission   has    been     granted     under     tho 
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Act  tso  construct  a  water  channel  through 
the  land  of  another,  from  constructing  that 
channel,  provided  that  the  procedure  pro- 
vided by  the  Act  has  been  followed.  56  P. 
R.  1897,  4li  P.  R.  1897,  Hi  P.  B.  1894,  71 
P.  R.  1888,  tl4  P.  R.  1888,  14  C.  648 
refern'd  to)     MOHKAM    DIN    v.     MANSAB- 

DAR  73  p.  R.  1907  =  16  P-  L  R.  1968- 

2  S  45  I^and  Revenue- N.W.P.  Land  Rev- 
emie  Act  (XIX  of  1S73)  s,  2il  cl  (i)  -Suit 
to  recover  excess  canal  dues  jiaid  by  mistake 
— Claim  arising  out  of  collection  of  revenue 
or  for  sum   realisahle  as  revenue. 

A  suit  to  recover  canal  dues  alleged  to  have 
been  paid  by  mistake  is  a  claim  arising  un- 
der s.  241,  cl.  (i)  of  the  North-Western 
Provinces  Land  Revenue  Act  of  1873,  and 
under  that  provision  read  with  s.  45  of  the 
Northern  India  Canal  and  drainage  Act 
1873,  a  Civil  Court  has  no  Jurisdiction  to 
entertain  it.— BALWANT  SINGH  v.  SEC- 
RETARY OF  STATE  FOR  INDIA,  I.  L- 
R.  25  A-  527  P.  C  =8  C-  W-  N-  121- 

84.  Acts  X  of  1873  (Oaths  Act.) 

1  S.  5>  Ii  order  that  a  person  making 
a  statement  to  a  Revenue  Officer  may  be 
legally  bound  to  speak  the  truth  it  is 
necessary  that  the  Revenue  OfiQcer  should 
be  acting  in  the  discharge  of  some  duty 
or  in  the  exercise  of  some  power  imposed 
or   conferred  on    him   by  law. 

A  Revenue  Officer  to  whom  an  ap- 
plication for  a  grant  of  land  is  made  and 
who  enquires  into  matters  not  specified  in 
Rule  3  or  Rule  46  of  the  Rules  under  the 
(Lower)  Burma  Land  a"d  Revenue  Act  ; 
or  a  Revenue  Officer  enquiring  into  an 
oljxtion  to  the  issue  of  an  order  of 
eviction  under  Rule  52  of  these  Rules,  is 
not  proceeding  in  the  discharge  of  a  duty 
imjiosed,  or  in  the  exercise  o£  a  power 
conferred,  by  law  ;  and  a  charge  of  giving 
false  evidence  in  respect  of  statements  made 
in   siich    enquiries  will   therefore    not     lie. 

Meaning  of  "  witaess,  "  "  evidence,  "  con- 
sidered with  reference  to  section  3  of  the 
Indian  Evidence  Act  and  section  5  of  the 
Indian   Oaths  Act. 

"  Rules  "  and  "  Directions  "  under  the 
(Lower)  Burma  Land  and  Revenue  Act 
distinguished.  KING-EMPEROR  v.  PAKIRI. 

2    L-  B  R.   :S04  =P.  272. 

2.  S.  6-  0.'i"''  by  Mi(hcnnmadan  leitness 
—tenal  Code  (Act  XLY  of  1860),  Section 
178 — Criminal  Procedure  Code  (Act  V  of  1808), 
Section  480. 

Upon  proceedings  taken  under  section 
480  of  the  Criminal  Procedure  Code,  the 
District  Magistrate  convicted  the  accused, 
a  Muhammadan,  of  the  offence  under  section 
178,  I.  P.  C,  for  not  taking  oath  by  re- 
peating  the   complete   kalina. 

Held,  that  the  accused  could  not  be 
required  to  repeat  the  kalma,  even  though 
it  was  a  part  of  the  form  of  oath  current 
conviction  was  in  his  district,  and  that  the 
conviclion  was  illegal. 
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Section  6  of  the  Oaths  Act  exempts 
witnesses,  jurors  and  interpreters  who  are 
Muhammadans   from   taking   an    oath. 

The  form  of  oath  to  be  administered 
to  Muhammdan  witnesses,  prescribed  by 
the  Chief  Court  does  not  require  the  re- 
petition of  kalma.  BHAI  KHAN  v.  THE 
EMPEROR.  20-  P-  R-  1902  Cr:  =  47  P. 
L-  R  1902- 

3  S.  8' — Promissory    note — Fraudulent    as- 
signment—Oath as  to  consideration. 

A  sued  ZJ  on  a  i^romissory  note  executed  by 
B  in  favour  of  A's  endorser.  B  contended 
that  there  was  no  consideration  for  tho/note 
and  that  the  assignment  was  fraduleut.  In 
the  course  of  the  suit  B  offered  to  abide  by 
the  oath  of  A'a  third  witness.  Thi^  man  took 
oath.  Held  that  the  oath  was  not  conclu- 
sive as  to  the  suit,  but  only  as  to  the  facts 
deposed  to  in  the  oath,  and  that  B  was  en- 
titled to  a  distinct  finding  by  the  Court  as  to 
whether  the  assignment  was  fraudulent  or 
not. 

Held,  also,  that  where  the  plaintiff  sues 
as  the  endorsee  of  a  pro-note,  and  it  is  found 
that  the  endorsement  was  fraudulent  and 
was  not  in  fact  made,  the  pluiutlff  would 
not  be  entitled  to  a  decree  on  the  note.  2 
M.  356  and  22  M.  234  referred  to.  JAT- 
TANNA  PAKKALA  v.  BALA  SHEKA,  3 
MLT- 162- 

4  S.  8.    9 — Oath-  Kalma. 

There  is  no  authority  for  a  Magistrate 
requiring  a  witness  to  take  Kalma  oath 
when  the  witness  does  not  volunteer  to  do  so. 
NUR  DIN  Alias  KADA  v.  THE  EMPE- 
ROR.   27«?R1903Cr.  =  21PL.R..1931. 

5  S-    8.  9i    I'Z—Pla.iutiff's  failure    to  take 
oalh  after  a<jrc-inij  to  lake  it—Procedure. 

In  a  suit,  by  the  agreement  of  the  pArties, 
the  plaintiff  agreed  to  take  an  oath  and  that 
on  his  failing  to  do  so  his  suit  should  be 
dismissed. 

Held,  on  his  default  in  taking  the  oath, 
that  the  agreement  could  not  be  regarded  as 
an  adjustment  of  the  suit  and  that  the  Court 
should  have  proceeded  on  with  the  case. 
{2  M.  356.  followed — 17  M.L.J.  99  Distinguish- 
ed.) 

Per  White  C.  J.— S.  12  of  the  Oaths  Act 
directs  the  Court  to  record  as  part  of  the 
proceeding  the  nature  of  the  oath  proposed, 
the  fact  that  the  party  was  asked  to  take  the 
oath  and  refused,  together  with  any  reasons 
assigned  for  the  refusal.  Tlie  section  seems 
to  contemplate  that  the  Court  shall  give  sucli 
weight  as  it  maj'  think  fit  to  the  fact  that  a 
party  lias  offered  to  take  an  oath,  and  has 
afterwards  refused  to  take  it,  whilst  it  nega- 
tives the  view  that  the  refusal  to  take  the 
oath  is,  in  itself,  a  ground  for  dismissing  the 
suit  or  giving  a  plaintiff  a  decree,  as  the  case 
mav  be. 

Per  Miller  J. — It  mxy  be  doubted  whe- 
ther Section  12  of  the  Act  was  intended 
to  apply  to  a  case,  in  which  the  pirties 
have  arrived  at  an  agreement  that  oue  of 
them  shall  take  an  oath;  but  whether  that 
'  be  30   or   not,   it  is  not  right  to   compel   a 
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man  against  his  will  to  take  an  oath,  by 
which  he  is  to  allege  the  existence  of  par- 
ticular   facts.     M-VJAN    u.  PATHQ     KUITI. 

17  ML  J.  545  =  3  ML-  T  98- 

6.  s.  8  find  12^^  party  agreeing  to  be 
imimd  by  the  oath  of  a  person  can  not  after- 
warils  be  allowed  to  withdraw  therefrom. 

Whore  the  parties  in  a  suit  made  a 
joint  application  to  the  Court  praying  that 
the  case  should  be  decided  according  to  the 
statement  on  oath  of  a  certain  person,  and 
the  plaintifl  subsequently  alleged  that  that 
person  had  colluded  with  the  defendant  and 
asked  permission  to  withdraw  from  the  re- 
ference; but  he  could  not  prove  the  col- 
lusion; Held  that  he  could  not  be  allowed 
to  withdraw  from  it.  (i  A  802  approved — 
and     18   A     46   referred     to )      CHIDDU     v. 

KUARSEN,  A-  W.  N  1906  P  280=  3-  A- 
L.  J.  654  =  29-  A    49- 

7-  S-  9  -  One  party  abiding  by  the  oath  of 
the  other — Court's  procedure. 

Where  questions  of  Law  and  facts  were 
involved  in  a  case  and  one  of  the  parties 
agreed  to  be  bound  by  the  opposite  party's 
oath  [the  Court's  record  must  show  what 
questions  were  to  be  decided  acceording  to 
the  oath.  RAMLAL  SAHU  v.  SALTANAT 
BEG,   8  0-  C    11- 

8-  S.  9 — Agreement  to  abide  by  on  oath — 
Preventing  oath   being  tahen  power   to  retract. 

A  party,  who,  under  Section  9  of  the 
Oaths  Act,  has  agreed  to  abide  by  the  oath 
of  the  other  partv,  can  not  be  allowed  to  retract 
therefrom.  (-22,  'M.  234,  18,  A  46  and  22,  B 
281    referred    to.) 

.An  agreement  to  abide  by  an  oath  is 
tentamount  to  an  agreement  to  treat  the 
statement  given  on  oath  as  the  only  evi- 
dence in  the  case.  If  the  party  agreeing 
to  be  bound  by  oath  prevents  such  oath  be- 
ing taken,  the  other  party  is  entitled  to  a 
decree,  and  if  the  preventer  is  the  plaintiff 
his  suit  fails  for  want  of  evidence  support- 
ing his  claim.  UM.W'AMMAI  i;.  ilUTHlAH 
NADAR-17   M-  L-  J.  99- 

9.  S-  9— Sec  S.  8,  9,  12—17  M.  L.  J.  545 
=3.  M.  L.  T.  98  No  5  supra. 

10-  S-  U- — Agem's  pouter  to  bind  his  prin- 
cipal by  the  opposite  party' s  oath — Principal's 
power  to  withdraw  from  the   oath. 

Where  an  agent  wag  specifically  em- 
po'wered  to  appear  in  Court,  and  to  take 
all  kinds  of  proceedings  in  a  case,  to  effect 
a  compromise,  or  settlement,  and  to  refer 
the  suit   to   arbitration. 

Held  that  he  was  empowered  to  bind 
his  principal  by  the  oath  of  the  ofnerpirty 
and  his  principal  could  not,  in  the  absence 
of  exoepcional  reasons,  withdraw  from  the 
oath  after  the  opposite  party  had  expres- 
sed his  willingness  to  make  it.  (63,  P.  R. 
1881,  72,  P.  R.  1874,  5,  P.  R.  1903  =  37,  P. 
L.  R.  1903.  75,  P.  R.  1900,  4,  A  30:1,  18  A 
46,  14.  B.  455.  22  B.  281.  referred  to)  GAN- 
GA     BISHAN  V.    M.\TNA     etc.     143   p.   L. 

K.  1903=85  P  E  1903. 
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II.  8.  11.  Whether  oath  taken  in  a  pre- 
vious proceeding  is  a  conclusive  evidence  in  a 
subsequent  one. 

When  an  oath  was  taken  under  the 
Oath's  Act  in  a  previous  proceeding  under 
Section  144  of  the  Criminal  Procedure  Code, 
and  the  statement   was  given  on  oat,h: 

Held,  it  was  not  binding  as  conclusive 
evidence  in  any  proceeding  other  than  that 
in  which  the  oath  was  taken,  there  being 
nothing  to  indicate  that  it  was  intended  to 
bind  the  per.son  abiding  by  it,  oonclusivelv 
in  anv  other  subsequent^proceeding  (14,  A  141 
followed  13.  B  3S<J  referred  to.)  BADIUD- 
DIN    AHMAD  v.  NIZAMUDDIN   HAIDER 

lOCWN  501-33  C  386- 

12  S-  11 — Decree  upheld  in  appeal  on  oath  — 
Whether  Ua.judicata. 

In  a  suit  for  rent  in  1898,  the  JIunsiff'a 
decree  was  affirmed  on  appeal  on  thestrengtii 
of  an  oath  taken  under  the  Oath's  Act,  in 
the  Appellate  Court.  In  1899  the  plaintiffs 
brought  another  suit  for  rent  and  possession 
of  the  same  land :  Held,  after  overruling 
objections,  that  the  Court  which  had  tired 
the  former  case  was  competent  to  try  the 
present  suit,  and  that  the  suit  of  1898, 
having  been  affirmed  on  appeal  on  the 
strength  of  an  oatli,  was  a  confirmation  of 
the  original  decree  and  such  decree  based  on 
oath  was  a  final  adjudication  and  served  as 
Resjudicata.  (17  M  273,  28,  C  78,  followed) 
AHMAD  1'.  MOIDIN— 24M.  244. 

13  S.  11 — Conclusive  Proof.     Oath. 

The  expression  "conclusive  proof"  in 
Section  11  is  used  in  the  same  sense  in  which 
it  is  defined  in  Section  4  of  the  Evidence  Act 
1  of  1872.  Therefore  a  statement  by  a  wit- 
ness on  oath,  that  a  particular  pirty  holds 
the  possession  of  a  certain  property,  is  ad- 
missible in  evidence  regarding  the  fact  of  the 
possession  and  is  under  Section  11a  conclu- 
sive proof  of  the  fact  so  deposed  to.  (i. 
B.  L.  R  97.  (F.  B.)  /'j'/owi'ti— VITtlCGO- 
VIND  V.  RAM.TI  VELLUJI— 1.  M-  L-  T-  63 
=  8-  B.  L'  E-  19- — Jenkins  and  Ritsskll  J.J. 

14  S' 12 — Plaintiff  agreed  to  abide  by  de- 
fendant's oath  as  to  his  debt — His  power  to 
withdraw  from  the  oath  when  d'fendant  was 
willing  to  take  it — Procedure. 

plaintiff  agreed  to  abide  by  defendant's 
oath  as  to  his  indebtedness  in  the  account 
books  of  the  plaintiff,  the  defendant  acceptea 
the  offer  and  the  plaintiff  being  given  time 
to  produce  his  account  books  failed  to  do 
so.  The  Court  dismissed  his  suit  finding  that 
the  defendant  must  be  held  to  have  ta'icon 
an  oath  that  nothing  was  due  to  the  plain- 
tiff. It  was  contended  that  either  under 
Section  1-58,  C.  P.O.  (as  the  plaintiff  had 
failed  to  do  an  act  for  which  time  w  is 
granted  to  him)  or  under  Section  ia6  C.  I'.  C 
(th^  plaintiff  having  failed  to  produce  ad^eu- 
ment  ordered  by  the  Court  to  be  pr.vlujed) 
his  suit  was  rightlv  dismissed  :  Held  tli  it 
plaintiff'.;;  failure  to  produce  the  act  oun'  booki 
amounted  to  his  refusal  to  be  bound  iiv  the 
oath,   and   that    neither    Seotion     l.HG     nor 
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Section  153  applied  to  tho  case.  All  that  the 
Oath's  Act  o{  1873  provides  for  the  con- 
\;iugenoy  of  a  party  first  agrooing  to  bo 
bound  by  the  oath  of  tho  other  parly  and 
then  retracting  therefrom  and  preventing 
the  other  party  from  taking  the  oath,  is  that 
the  Court  should  record  these  facts  and  also 
tho  reasons  which  niay  be  assigned  tor  tho 
withdrawal,  and  the  Court  should  hear  and 
decide  tho  case  or\  the  merits,  giving  proper 
weight  to  the  presumption  agaiiist  the  plain- 
tiff for  his  failure  to  p-oduce  the  account 
books  and  after  fully  considerii\g  his  reasons 
assigiied  for  such  refusal.  6J,  P.  B.  IHHl,  SI, 
P.  R.  ISSS,  IS,  A  iO  £  18  P.  n.  9S  referred  tn) 
— ASIIR  CHAND  V.    GOVIND    SAHAI— 37. 

P  L.R.  1803-5.  PR- 1S03. 

15-     S,    12.     See   S.   8,   9,   12—17.   M.    L. 
J.  .545     3.   M.    L.   J.   98.    No.    5    Supra. 

16.  8.  18.    <&  C.  P.   C.  S.  337—309  Com- 
missioner. 

A  commission  was  issued  by  the  High 
Court  for  the  evidence  of  an  attesting 
witness  of  a  will  who  lived  in  Chandor- 
nagar- (French  Territory);  Hold  that  the 
commission  was  rightly  issued  and  ex- 
ecuted under  Section  387-399  C.  P.  C. 
Hold  also  that  an  affirmation  (as  required 
by  the  commission)  having  boon  administer- 
ed and  tho  evidence  duly  recorded,  the 
Commission  was  correctly  executed,  and 
that  Section  13  of  the  Oath's  Act  had  no 
application  and  the  evidence  so  taken  could 
be  read  in  tho  case.  KAD.VMBINI  DASSI 
)i.  KUMUDINI  DASSI.  7.  C-  W-  N-  806- 
30,  C-  934.— ("See  C.  P.  C.  Section  3t>?- 
3'j:>). 

17.  S.     13.     Evidence    Act    (I     of    1S72), 
Section   118 — Child  witness. 

When  a  witness  of  tender  years  ap- 
pears before  a  judge,  he  is  bound  first  to 
ascertain  by  questioning  tho  witness  whether 
the  child  is  by  tender  years  prevented  from 
understanding  tho  questions  put  or  from 
giving  rational  answers  to  those  questions. 
Then,  if  the  judge  elects  to  take  the  statement 
of  the  child  as  evidence  ho  should  pro- 
ceed to  administer  tho  affirmation,  but  if 
ho  deliharatcly  refrains  from  so  doing,  on 
the  ground  that  the  child  could  not  un- 
derstand .the  nature  of  a  solemn  affirma- 
tion, under  Section  13  of  tho  Oaths  Act, 
the  deposition  of  the  child  would  be  ad- 
missible. The  ignorance  of  a  child  on  such 
a  matter  as  the  nature  of  a  solemn  affirma- 
tion is  not  necessarily  equivalent  to  an 
inability  to  understand  ordinary  questions 
and  give  rational  answers.  EMPEliOR  v. 
KUSHA     yAMAJI     SUTAR.     5.     B.    L.    R 

551. 

18.     S-    13-     Administering    of,     to    child 
icitness — Indian  Oaths  Act,  section  13. 

The  deposition  of  a  girl  aged  8  was 
objected  to  on  the  ground  that  the  IMa- 
gistrato  had  not  administered  an  oath  to 
her  nor  placed  her  on  solemn  alfirma- 
tiou. 
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Held, — that  when  a  Judge  or  Magistrate 
has  elected  to  take  tho  statements  of  a 
person  as  evidence,  he  has  no  ojition  but 
to  administer  either  the  oath  or  affirma- 
tion to  such  a  parson  as  tho  case  may  re- 
quire. Queen- Empress  v.  Maru  and  another, 
("1888;  I.  L.  R.,   10    All.,  207  ;  cited. 

Queen  v.  Sciua  Bhogia,  (1874  14  B.  L.  R. 
294,  Queen-Empress  v.  Shava  and  anollier, 
(-ISgi)  I.  L.  E.  16  Bom.,  359  ;  dissented 
from.  PWA  NYUN  v.  KING-EMPEROR. 
2.  L.  B   E.=1904.  p.  822. 

85.    Act  II  of  1874  (Administrator 
General's  Act) 

1.  s.  17-    See  Act  V  of   1S81  S.    31    and 
3:i—10.   C.    W.  N.  an. 

2.  8.18.    Administrator-Oeneral's  position 
What  payments  can  be  made  by  him. 

The  Administrator-General  holding  an 
estate  under  S.  18  of  the  Act  is  in  no 
better  position  than  a  private  administra- 
tor. Before  the  grant  of  letters  of  admi- 
nistration, he  can  onlj-«make  payments  for 
the  benefit  of  or  for  'the  preservation  o£ 
the  assets  of  the  estate,  and  none  to  tho 
prejudice  of  the  estate  8.  Exch.  Rep  30  2 
at   P.    .307.    R.     In    the  goods  of  HARI  DAS 

DUTT.    U  C-  W-  N-  193. 

86     Act  HI  of  1874-(Marriea  Wo- 
men's property  Act) 

S.  8-  "Plccree  against  separate  property 
of  married  looinen- Attachment — Incmne  of  pro- 
perty subject  to  restraint  upon  anlicipation. 
S.  8  of  the  Mnrricd  Women's  Property 
Act  does  not  affect  the  operation  of  the 
doctrine  of  restraint  upon  anticipation,  hy 
rendering  property  bo  restrained  liable  on 
contracts  made  by  a  married  woman,  as  to 
her  separate  estate.  11  B  348,  13  B.  L.  R. 
383  referred.  18  M.  19  followed;  12  C.  522 
Diss.  Restraint  upon  anticipation  is  an  ex- 
ception, established  by  equity  in  favour  of 
married  woman,  to  the  general  rule  of  law, 
which  regards  conditions  in  transfers  of  pro- 
perty restraining  alienation  as  null  and  void. 
11  eh.  D  648  referred.  This  general  rule 
is  given  in  the  first  part  of  S.  10  of  the  Tran;:- 
fer  of  Property  Act,  while  the  exception  in 
favour  of  married  women  appears  in  tho 
proviso.  Decrees  passed  in  accordance  with 
S.  8  of  the  Married  Women's  Property  Act, 
against  the  separate  property,  if  any,  of  the 
married  woman,  in  respect  of  a  contract 
entered  into  by  her,  cannot  be  considered 
as  passed  against  projiorty,  which  she  is  re- 
strained from  anticipating.  (1905)  Ac  98  rt- 
ferred. 

Income  of  jiropcrty  subject  to  restraint 
upon  anticipation,  accruing  due  after  the 
date  of  the  judgment,  cannot  be  attached  in 
execution  of  a  decree  against  the  separp.te 
property  of  married  women.  (2  Q.  B.  589 
(1RU4),  nnd  2  Q.  B.  48  (1896),  and  189G  A. 
C.    174    Referred).     G.    GOUDOIN   v.    V.   A. 
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YENK.VTESA    MUDALI,    17   M-    L-   J-    363 

=  2-  M.  L.  T.  322-38.  M.  378- 

87.  Act  XIV  of  1874  (Sbeduled  Dis- 
tricts Act) 

Scheduled  Districts  Act  {XIV  of  1S74),  S.  6 
—Rides  under — Hearing  the  appeal,  mean- 
ing- of —Rule  8,  power  of  the  High  Court  un- 
der. 

Rule  6  of  the  rules  framed  under  sec- 
tion 6  of  the  Scheduled  Districts  Act  pro- 
vides that,  in  appeals  from  JIunsif's  or  As- 
sistant's decisions,  it  shall  not  be  necessary 
to  summon  the  respondents  in  the  first  in- 
stance, but  the  original  records  shall  be 
called  for  'and  if  after  perusing  the  records, 
etc.,  the  ofhcor  "lieariug  the  appeal"  shall 
see  no  reason  to  alter  the  decision  appealed 
from,  he  may  dismiss  the  same.  Where 
the  Government  Agent,  to  whom  the  appeal 
was  prefer!  i;d,  sent  for  and  perused  the 
appeal  petition  and  dismissed  the  same  en- 
dorsing the  order  of  dismissal  on  the  pe- 
tition, without  fixing  a  day  and  hearing 
the  appellant: 

Held,  by  the  High  Court  on  revision  un- 
der rule  8,  that  the  words  "hearing  the 
appeal"  necessarily  imply  that  the  appellant 
must  be  given  an  opportunity  of  beiug  heard 
in  supi^ort  of  his  appeal  and  that  he  has 
a  right  to  be  so  heard  if  he  appears,  and 
that  the  Agent's  order  of  dismissal  must 
be  set  aside.-YANDAJIURT  JAGANN  \- 
DHAM  V.  YANDAMURI  SESHAOBEtiAM, 
28  m-  404- 

38,  Act  IX  of  1875.  (Indian  Major- 
ity Act). 

1.  S.  2.  3,-10  0.  C.  Zi7  See  TAmilaiion  Act 
Art :  l.:o. 

2.  S.  3 — Appointment  of  guardian — Certi- 
ficate of  guardianship — Minority,  period — Ait 
XX  of  Ibtii  (Bombaijl 

For  S.  3  of  the  Jlajority  Act,  187.5,  it  is 
enough  that  a  person  has  obtained  an  order 
for  a  certifirate  of  guardianship  of  a  minor, 
under  Act  XX  of  iSul ;  it  is  not  necessary 
that  any  formal  certificate  in  porsuance  of 
such  order  should  be  obtained.  A  minor 
uader  such  a  guardianship  must,  therefore, 
be  deemed  to  have  attaiuod  bis  mojiuity, 
when  he  shall  have  completed  his  ..go  of 
tweuty-one  years,  (o  B.  L.  R.  TUH,  13  B  28."),  & 
16  I.  A.  195  Referred).  SHIVRA?.t  IvOXDO 
KULKARNI  i-  KRISHNABAI  KASHINATH, 

-8  B.  L  R  897=3IB.80. 

3  S.  3 — Oiuerduin — Appomluteni  of  giiar- 
dicn  'f  property  of  min^r  memhcr — Alienation 
by  iuclt  guardian  withjut  sanction  of  Court — 
Necessity — Karta  of  a  joint  Hindu  family. 

The  Ki^rla  of  an  undivided  Mitak^hara 
family,  with  the  canourrence  of  the  adult 
members  of  the  family  can  moitgage  fanaily 
property  for  family  purpo.ses  ia  ease  of 
necessity,  so  as  to  charge  the  property  as  a- 
gainst  all  the  members  of  the  family.    WUere 


Sup:  Govt.  actsflX  of  187.5)  {Contd.) 

necessity  is  not  established  he  is  personally 
liable    for  the  debts  contracted  by  him. 

A  guardian  of  the  property  of  an  infant 
cannot  properly  be  appointed  in  respect  of 
the  infant's  interests  in  the  property  of  aa 
undivided  Miiakshara  family,  for  the  interest 
of  a  member  of  such  a  family  is  not  indivi- 
dual property  at  all.  A  guardian,  if  appointed 
at  all,  would  have  nothing  to  do  with  the 
family  property  and  his  appointment  doe.i 
not  render  invalid  merely  for  want  of  sanc- 
tion of  Court}  a  trauitcr  made  by  the  kavtd 
of    the   family.     GIIARIC-UIj-LAH  v.  KHA- 

LAK  siNGH,-5  B.  L.  Pv.,  478  (P.  C.)  7  W. 
N.  C.  681(P.C.)=25  A-  407=301  A.  165 
(p.  C  ) 

4-  S-  3 — Grant  of  Letters  of  Achninistration 
to  defacto  guardian  of  a  minor — Act  VIII  of 
ISOO,  S.  7  (1),  52 — Declaration  of  guardianship. 

By  merely  granting  Letters  of  -Adminis- 
tration, under  S.  13  of  Act  V  of  188],  to  the 
de  facto  guardian  of  a  minor,  in  respect  of  aa 
estate,  to  which  the  minor  is  an  heir,  the 
Court  does  not  appoint  or  declare  him  a, 
guardian  to  the  person  or  property  of  the 
minor  within  tho  meaning  of  S.  7  (1)  of  Act 
VIII  of  1890.  Such  grant  of  Letters  of  Ad- 
ministration does  not,  therefore,  bring  the 
minor  under  the  provisions  of  S.  .3  of  Act  IX 
of    1875.      GANESHI    LAL  v.  SURAJ  MAL, 

89  p.  B.  1906. 

5-  S.  3—10  0.  C.  1.  See  Mohammadaa  Laio 
(Giiardianshipi.) 

g.  S.  3—i  0.  L.  J.  111.  See  Act  VIII of  ISOO 
S.  7  and  Si. 

(39 )  Act  XIII  of  1875  (Probate  & 
administration  Act.)    dee  Act  V.ofn.n. 

40  Act  XVIII  of  1875  (IndiaaLa'ar 
Reports  Act ). 

g.  S-—Ei-idcnce  Act  (Act  I  of  1872),  Section 
93 — Oral  evidence  to  contrudict  a  document — 
Indian  Law  Reports  Act  (Act  XVIII of  ISJo), 
Section  3. 

Oral  evidence  is  not  admissible  to  show 
that  a  kabala  was  not  intended,  as  it  purpor- 
ted to  be  an  out  and  ojit  sale,  but  only  a.  k.nt 
knbala  or  mortg.ige;  tho  evidence  as  to  the 
acts  and  conduct,  of  the  parties  is  howevev 
admissible, 

4.  C.  W.  N.  153,  S.  C.  L.  R.  27  I.  A.  .53,  i 
G.  IF.  iV.  562,  S.  C.  I.  L.  R.  25  Ca!,  Ct):J, 
followed, 

A  judgment  of  the  High  Court  is  none 
the  less  an  authority  because  it  has  not  been 
reported.  4.  C.  11'.  N.  7.32,  diss&nted  from. 
MOHAMED  ALIH03SEIN   v,  MIR   NAZAit 

ALI.-5  W.  N.  C.  0u  sag.  =  23.  C  289. 

41  Act  XI  of  1876  (Presidency 
Banks  Act) 

Bank  of  Bombay — SJiarehouler's  Right  f.> 
e.tamine  ilte  Register  of  share-holders — Object 
of  the  search  Corporation — Member  of  the- 
Corpo>-ation  -  Gommcm  law  right  of  the  meinhsf 
to  inspect   boaki  of  the  Corporation^ 
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Sup:  Govt,  acts  (XI  of  1876)    (Contd). 

A  share-holdsr  o£  the  Bank  of  Bombay, 
tuuJ  to  bo  uUowad  to  inspect  tho  registor  of 
share-holclcrs  ot  the  Bauk.  Ha  dosirod  in- 
spection of  "the  register  ot  tho  present  siuire- 
holders,  so  as  to  enable  liim  to  oommunioate 
with  the  olhor  share-holdr  ■,  and,  if  possible, 
oLi'iiu  their  assent  to  oeroa..i  proposed  resolu- 
tions ior  the  better  mauagenieu  f  tho  afiairs 
of  lb-,'  said  Bank  and  for  the  removal  of  soma 
of  tiiu  existing  Dirootors,  wbicli  he  intended 
to  briii^  before  a  general  mealing  of  the  share- 
holder;." 

Held,  that  A's  claim  wa^  reasonable,  that 
a  shareholder  of  a  Bank  can  inspect  its 
Registers  to  communicate  with  other  co- 
sharers  ior  a  concerted  action. 

Evfcry  member  of  a  Corporation  has  the 
right,  under  common  law,  to  inspect  its  books 
and  records.  Tho  right  does  not  cease,  merely 
because  a  Corporation  is  created  by  a  statute, 
whicli  does  not  confer  the  right,  unless  the 
siatuie  expressly  excludes  it. 

A  member  of  a  Corporation  is  entitled  to 
jnRpeot  any  of  its  books,  provided  he  has  a 
doanite  object  or  spaoificd  purpose,  in  which 
he  is  interested,  and  provided  also  that  an 
inspection  of  the  book,  which  he  requires,  is 
necessary  for  that  purpose.  Ho  must  see  in- 
spection, not  from  mere  idle  caiiosity  or  from 
some  speculative  purpose,  but  that  he  must 
have  some  reasonable  and  definite  obj;ct,  in 
which  he  is  interested,  and  for  which  the  in- 
.■■pection  is  required  ;  whether  that  definite 
olj  ict  eoncerns  or  not  any  subject  then  ac- 
tnnllv  ia  controversy  or  discussion  (1795)  2  stra 
1221,' &  (lbBl)2B&  Ad  115  followed.  SOOL- 
LKMAN  SOW;;i  I'.  THE  BAKK  OF 
BOMBAY.-  9  B-  li-  E- 165- 

42  Act  1  of  1877  (Specific  Relief  Aet). 

1  S.  9 — Decree  for  possession — Order  in  exe- 
cutiim  proceedings — Appeal. 

Where  a  decree  for  possession  ol  land 
has  I.coa  passed  in  a  suit  brought  under  s. 
9  of  the  Specific  Relief  Act,  and  an  order  is 
passed  in  prcceadings  ixi  execution  ot  that 
decree,  i\o  appeal  lies  against  that  order.  Eor 
s.  9  provides  that  "  no  appeal  shall  lie  from 
any  order  or  decree  passed  in  any  suit" 
under  that  section,  and,  by  the  explanation 
to  s.  647  of  the  Code  of  Civil  Procedure, 
applications  for  the  execution  of  decrees  are 
proceedings  in  suits— THOMAS  SOUZA  v. 
liULAM  MOIDIN  BEABl,  J.  I,.  R.,   26   M- 

438- 

2  S-  9. — Tenant  Iwkling  ai'er  dispossessed — His 
suit  for  possession — Due    course  of  law. 

A  tenant  holding  over  is  a  tennant  on 
tuii'erence,  but  he  is  not  liable  to  be  evicted 
hv  the  landlord  ol  his  own  authority.  His 
possession  i.5  judicial  and  not  'wrongful.' 
He  may  maintain  a-  suit  against  the  land- 
lord under  this  section.  The  words  '  due 
course  of  law'  mean  tho  regular,  normal 
process  and  effect  of  the  law.  RUDRAPPA 
V.  NARASINGRAO,  7  B.  L.  R.  12  =  29.  B- 
213- 


Sup:  Govt,  acts  (I  of  1877)    (',^o!.<  0- 

3  S-    9- — Appiicabil'ly    of — Sidt  to    recover 

posses.^on  atjMnst  trespasser—  Limitation  Act, 
art.  143,  applicability  of — Cattse  of  actior,, 
accrual  of. 

S.  9  provides  tha^  a  person  dispossessed, 
without  his  consent,  of  immoveable  property, 
otherwise  than  in  due  course  of  law,  cau 
institute  a  suit  tor  the  recovery  of  posses- 
sion within  six  months  from  the  date  o£ 
dispossession.  Bu*;  this  section  is  inappli- 
cable CO  the  ca.se  of  a  person,  who,  althoug'n 
he  c?.uuot  show  a  better  title  to  the  property, 
is  dispossessed  bj'  a  trespasser,  who  has  no 
title  at;  all  to  the  property.  In  such  a  case. 
the  plaintiff  must  prove  his  possession  prior 
to  the  time  when  he  was  admittedly  dis- 
possessed by  the  trespasser  and  tho  suit  to 
recover  possession  is  governed  by  art.  142  ot 
the  Limitation  Act,  the  causa  of  action 
arising  from  tho  date  of  dispossession.  (3  B 
371;  OB.  ■2lri,folld.  2L.B.R.  56;  IG  C.  iTA  ; 
(1878)  4  Q.B.D.  127;  7  I  A.  73,  referred  to.  17  C. 
256,  diss,   from.)      WA  THA  v.    RE   HLAW. 

3  L  B.R.  27- 

4  S.  9 — Summary  stiit  for  possession    by  a 

lessee    restored  to  2)os^ession, 

One  Lachmi  Narain  died  possessed  of 
certain  immoveable  property.  He  left  him 
surviving  a  widow,  Jlukhta  Kunwar.  Narain 
Das  obtained  posse.^sion  of  some  portion  of 
the  said  immoveable  prop-^rty,  as  he  alleged, 
under  a  lease  from  Mukhta  Kunwar  and 
held  possession,  at  any  i-ato,  for  soma  months, 
down  to  the  27th  of  November  1897.  After 
the  death  of  Mukhta  Kunwar,  one  Sheo 
Kumar,  who  claimed  to  be  the  adopted  son 
of  Mukhta  Kunwar,  hy  some  moans  other- 
than  legal  process,  dispossessed  Narain  Das. 
Narain  Das  thereupon  instituted  a  suit 
under  s.  9  of  the  Specific  Relief  Act.  Held 
that  the  first  issue  was  whether  the  defen- 
dant was  the  true  owner  of  the  property,  the 
burden  of  proving  which  was  on  him  ;  and, 
secondly,  if  the  defendant  estallished  his 
title,  whether  the  plaintiff  had  such  an 
interest  in  the  property,  under  the  lease  set 
up  by  hiin  or  otloerwise,  as  would  entitle 
him  to  remain  in  possession  as  against  the 
defendant.       SHEO    KUMAR    v.     NARAIN 

DAS,  AWN  1902  p.  139=24  A   501 

5  S'  9 — Tenant,  dispossessed  by  third  party 
— Siiit  by  landlord. 

Where  a  tenant  in  possession  was  wrong- 
fully dispossessed  soon  before  the  termination 
of  his  tenancy'  by  a  third  party,  a  landlord 
holding  possession  through  that  tcnaat  could 
bring  a  suit  under  S.  9.  ot  the  Act.  (C. 
R.  P.  No.  643  of  1893)  (unreported)  (follow, 
ed).  .TAGANNATHA  CHAURY  v.  RAMA 
RAYER.  28   M.    238. 

6.  S.  9-  J^o' — Suit  to  recover  possession 
of  a  hat — Delivery  of  possession — Incorporeal 
right — Illegal  dispossession. 

A  hat  the  possession  of  which  is  held 
by  collecting  tolls  or  rents  is  not  an 
"immovable  property"  within  the  meaning 
of  s  9  ot  the  Specific  Relief  Act,  and  a  suit 
to   recover     its  possession   is   uot     therefore 
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Sup:  Govt,  acts  (I  of  1877)   (Gonid.) 

maintainable  under  that  section.  Fadic 
Jhttli  V.  Gonr  Mohim  Jhala,  (I.  L.  R.,  19 
Cal  544)  relied  upon— PUZLUB  RAHMAN 
V.    KRISHNA   PRASAD.     29  C    614- 

7  S.  9 — Suit  by  person  dispossessed  of  im- 
vwoahlc  property — Physical  possessiofi — Con- 
strnolive  possession  — Tenayit.  Dispossession  of 
— Collusion  between  tenant  and  stranger — 
Cause  of  action. 

The  pliiintift  was  in  ooustruotive  posses- 
sion of  the  land  in  suit  through  tho  defuu- 
dant  No.  2,  his  tenant.  The  tenant  was  dia- 
possetsed  by  the  defendant  No.  1.  Tho 
plaiuiiff  brought  the  suit  to  recover  posses- 
sion of  the  property  under  section  9  of  the 
Specific    Relief    Act. 

Held,  that  section  9  of  the  Specific  Re- 
lief Act  contemplates  the  case  of  a  person 
who  being  in  physical  possession  of  a  pro- 
perty is  dispossessed.  Tho  plaiutilf  was  not 
in  such  physical  possession,  and,  therefore, 
when  the  deteudant  No.  2  was  dispossessed, 
it  was  no  dispossession  of  tho  plaintiff,  such 
as  would  entitle  him  to  bring  a  suit  under 
the   said    section. 

Held,  further,  that  anything  which 
might  have  occurred  subsequent  to  the  dis- 
possession complained  of  conld  not  give  the 
plaintiff  a  cause  of  action  which  he  did  not 
acquire  when  such  dispossession  took  place. 
SONATON    .SHOME   v.    SHEIKH     HELIJM, 

6  C-  W-  N-  616 

8-  S.  9 — Possession  as  title  against  all  but 
true  owner — Effect  of  Specific  Belief  Act  even 
where  sail  is  brought  vwre  than  six  months  after 
dispossession. 

Possession  is,  under  the  Indian,  as  under 
the  English,  law,  good  title  against  all  but 
the  true  owner.  S.  9  of  the  Specific  Belief  Act 
is  in  no  way  inconsistent  with  the  position 
that  as  against  a  wrong-doer,  prior  posses- 
sion of  tho  plaintiff,  in  an  action  of  ejectment, 
is  Buflicient  title,  oven  if  the  suit  be  brought 
more  than  six  months  after  tho  act  of  dis- 
possession complained  of  and  that  the  v?rong- 
doer  cannot  successfully  resist  the  suit  by 
sliowiug  that  the  title  and  right  to  posses- 
sion are  in  a  third  person.  The  only  effect 
of  S.  9  of  the  Specific  Relief  Act  is  that  a 
person  who  has  been  dispossessed  otherwise 
than  in  due  course  of  law  and  who  brings 
a  summary  suit  within  the  time  prescribed 
by  that  section,  is  entitled  to  be  reinstated 
even  if  the  defendant  by  whom  he  was 
dispossessed  bo  the  true  owner  or  a  person 
authorized  by  or  claiming  under  him.  But  a 
decree  passed  in  such  a  suit  will  not  have  the 
force  of  res  judicata  on  the  question  of  title. 
l^isa  Chand  Gaita  v.  Kanchiram  Bagani,  (I.  L. 
B  ,  20  Cal.  579),  dissented  from.— NARAYANA 
BOW  V  DHARMACHAB,— 13  M-  L-  J-  146- 

86  M.  614. 

9-  S'  9- — Possession — Declaration  of  title — 
Suit  by  person  in  possession  for  declaration 
of  title — Burden  of  proof — Effect  of  plaintiffs 
possession — Presumption  of  title — Evidence  Act 
(I.   of  1872)   S.   110. 

The    plaintiffs   brought  this   suit   in  1898 
for  a  declaraliou  that  certain  laud  in  the 


Sup:  Govt,  acts  (T.  of  1877)    (Contd). 

village  of  S.  belonged  to  them,  and  '.hit 
they  might  be  comSrmed  in  pjsiojsiou. 
They  alleged  that  they  purchased  the  land 
in  July  1888,  from  the  ^a^ej  of  the  village, 
and  had  been  in  possession  ever  since,  and 
that  their  veudor  had  previously  been  in 
possession.  They  now  sued  because  their 
possession  had  been  thre.itened  by  the  or- 
ders of  Government  officials.  It  was  admit- 
ted thut  the  plaintiffs  had  been  in  actual  pos- 
session siuce  1888.  The  District  Judge  held 
that  the  burden  of  proof  of  title  to  the  land 
lay  up:)n  the  plaintiffs.  He  was  of  opinion 
that  they  had  failed  to  prove  it,  and  he 
dismissed   the  suit. 

Hi'ld  per  Jenkins,  0.  J.,  and  Ranadb, 
J.  (Whiiwouth,  J.,  dissentingj,  that  the 
plaintilf's  being  in  po'ssession  (not  shown 
to  have  wrongfully  originated)  such  posses- 
sion was  good  against  the  whole  world  ex- 
cept a  person  who  could  show  better  title; 
that  the  burden  of  proving  such  title  \\y 
therefore  upon  the  defendant;  that  he  had 
failed  to  prove  it;  and  that  therefore  the 
plaintiffs  were  entitled  to  the  declaration 
sued   for. 

Per  Whitwobth,  J.: — That  the  evidence 
did  not  show  such  possession  in  the  plain- 
tiffs as  under  S.  110  of  the  Evidence  Act 
(I.  of  1872)  shifted  the  burden  of  proof  up- 
on tho  defendant;  that  prior  to  the  alleged 
sale  to  the  plaintiffs  in  1888,  the  defendant 
had  been  in  the  position  of  an  absentee 
owner  of  the  land  in  question  represented 
partly  by  the  village  officers  and  partly  al- 
so by  the  village  community,  and  that  ho 
might  bo  said  to  be  in  possession;  that  the 
sale  to  the  plaintiffs  in  1888  by  tho  patel 
of  the  village,  who  should  have  proteotei 
the  defendant's  interests,  was  a  wrongful  act; 
that  tho  plaintiffs  wore  therefore  not  re- 
lieved from  the  burden  of  proving  their 
title,    and    that    they    have    not   proved  it. 

Per  R.\NADE.  J.: — When  a  person  in  pos- 
session of  land  has  been  dispossessed  and 
sues  to  recover  it,  the  fact  of  his  previous 
possession  will  not  entitle  him  to  a  decree 
unless  he  sues  under  S.  9  of  the  Specitic 
Relief  Act  (I.  of  1877)  within  six  months 
of  tho  date  of  dispossession.  If  he  sues  af- 
ter the  sis  months  have  expired,  he  must 
prove  a  prima  facie  title.  In  such  a  cise 
ho  is  entitled  to  a  decree  unless  a  superior 
title  is  proved  on  the  other  side.  It  is  in 
reference  to  such  cases  that  it  has  been  held 
that  possession  is  evidence  of  title,  and  that 
Ihe  plaintiff,  who  proves  such  possession 
and  subsequent  disturbance,  shifts  tho  bur- 
den of  proof  on  the  defendant  when  the 
prima  facie  title  is  made  out.  When  no 
such  prima  facie  title  is  made  out  by  tlie 
plaintiff  who  asks  for  a  declaratory  decree, 
lie  cannot  obtain  that  decree  on  the  more 
ground  that  he  was  in  possession  and  tlie 
defendant  had  no  title.  Mere  wrongful  pos- 
session is  insufficient  to  shift  the  burden 
of    proof.     HANMANTRAV  r.    SECRETARY 

UP  STATE,   2.  B.  t-  R.  1121  =  25  B.  287. 
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10-  S-  Q.—Limilatimi  Act  {XV  of  1877), 
sell:  II,  «)7s.  120,  142— Suit— Possession— Non- 
occni,n,icy  rait/at — Bengal  Tenancy  Act  iVIII 
of  ItsS.'i),   S.   3— 

Held  by  the  full  Eencli  (Prinsep  J.  dis- 
senting) tliafc  tlie  period  of  limitation  ap- 
plicable to  the  case  of  a  non-occupaucy  rai- 
yat,  who  has  been  disposses?cd  from  his 
holding,  otherwise  than  in  execution  of  a 
decree,  is  either  six  or  twelve  years  as  pro- 
vided for  in  art.  1'20  or  art.  142  of  the  Limi- 
tation Act  (XV  of  1877),  The  remedy  in- 
dicated iu  S.  9  of  the  Specific  Relief  Act 
(I  of  1877)  is  not  the  only  remedy  which 
the  Legislature  has  provided  for  a  non-oc- 
cupancy raiyat,  who  has  been  dispossessed 
otherwise  than  iu  due  course  of  law.  Bha- 
gahati  Charan  Boy  v.  Luton  Minidal,  (7.  C. 
W.  N.  218)  over-ruled.— TAMIZUDDIN  v. 
ASHRUB  ALI,  J.  L.  R.,  31;  Q.  647!  8  C- 
W    N-  446;  F-  B. 

11.  S.  9- — Ouster  of  a  trespasser — Decree  ob- 
tained by  trespasser — Suit  for  title  by  owner — 
Limitation  Act  (XV  of  1877),  Sch.  11,  Art. 
U2. 

Where  a  rightful  owner  of  lands  who 
had,  without  recourse  to  law,  dispossessed 
a  trespasser,  and  continued  in  possession,  un- 
til dispossessed  under  a  decree  obtained  by 
the  trespasser  under  S.  9  of  the  Specific 
Relief   Act. 

Held, — That  possession  so  obtained  by 
the  rightful  owner  was  possession  witliiu 
the  meaning  of  Art.  142,  Sch.  IX,  Limita- 
tion Act  (2  C.  L.  J.  I,  9  C.  W.  N.  10  61  fol- 
lowed). JONAB  SHEIKH  v.  MAHARAJA 
SURAYA  KANT  ACHARYYA,  10  C- W- N- 
1081  =  83  C-   821-     (See  No.  10  infra) 

12'  S.  9.  Possession.  Suit  for — Burden  of 
proof— Finding  of  fact— Power  of  High  Court 
on  second  appeal. 

Held,  that  the  plaintiff  was  bound  to 
prove  his  own  title  aud  could  not  succeed  on 
the  weakness  of  the  defendant's  case  :  and 
the  fact  that  the  doiondaut  might  have  set 
up  an  exaggerated  Rtitemont  of  his  own 
claims,  would  not  affect  the  duty  of  the  plain- 
tiff to  prjve  that  his  own  claim  was  not  over- 
stated ;  that  if  it  appsared  that  both  parties 
had  overstated  their  rights,  that  would  be 
no  reason  for  making  the  defendant  alone 
suffer  and  for  giving  the  plantiff  more  than 
he  had  proved  himsulf  entiljed  to. 

Held,  also,  that  the  prior  possession 
was  certainly  a  ground  on  which,  as  prima 
facie  evidence  of  title,  a  plaintiff  might  re- 
cover possession  in  the  absence  of  title  set 
up  by  tue  defendant,  even  though  lais  suit  did 
not  fall  within  section  9  of  the  Specific  Re- 
lief Act ;  but  it  must  be  found  not  only  that 
the  plaintiff's  prior  possession  was  within 
twelve  years  of  suit,  but  also  that  it  was 
a  juridical  possession  of  the  property  claim- 
ed. If  tie  possession  were  j  nut  it  could  not 
be  held  juridical  possession  of  the  whole  was 
against  the  person  with  whom  it  was  i;intlv 
hold,  •■         ^ 
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When  the  lower  Appellate  Court  attaches 
erroneous  legal  inferences  to  findiugs  of  pure 
facts,  they  are  op^ju  to  correction  iu  second 
appeal.  RA.JARAM  TULJARAM  v.  NAN- 
GH.VND  TULJARAM.     5  B-  L.  R.  225- 

13-  S.  9.  Suit  for  land  based  on  title — 
Claim  of  title  set  up  in  defence — Suit  treated 
by  Court  partly  as  summary  suit  for  possession 
under  S.  9  and  partly  as  a  suit  based  on  title — 
Bights  of  parties  to  have  question  of  title  tried 
and  decided. 

Plaintiff  sued  to  cjjct  defendants  from 
certain  laud,  claiming  title  to  it  by  purchase, 
and  alleging  that  ha  had  been  forcibly  dis- 
possessed by  defendants.  The  defendants 
denied  both  plaintiff's  title  aud  possession 
and  set  up  title  in  themselves  and  alleged 
that  they  had  long  been  in  possession.  The 
District  Judge  found  that  plaintiff  had 
failed  to  prove  a  title  by  purchase,  but  had 
shown  that  he  had  been  dispossessed  other- 
wise than  by  due  course  of  law,  by  defend- 
ants, within  six  mouths  prior  to  the  institu- 
tion of  the  suit.  He  considered  that  s.  9  of 
the  Sjpocific  Relief  Act  applied  and  declared 
plaintiti  entitled  to  possession,  but  dis- 
missed  the  suit  in  so  far  as  it  claimed  to  have 
plaintiff's  title  established. 

Held,  that  inasmuch  as  the  suit  had  not 
been  brought  under  the  special  provisions  of 
the  Specific  Relief  Act,  but  was  based  ou 
plaintiff's  superior  title,  a  claim  to  title  beinf 
also  set  up  in  defence,  the  issue  concerning 
title  should  have  been  tried.  The  suit  ought 
not  to  have  been  treated  partly  as  a  suit 
under  s.  9  and  partly  as  based  on  plaintiff's 
title.  Bam  Harakli  Bai  v.  Sheodhial  Joti, 
(I.  L.  R.  15  All.  384),  not  followed.  RAMA- 
SAMI  CHETTI  v.    PARAMAN  CHETTI.     H 

M-  L.  J-  403=25  M-  448- 

14.  S.  9-  S.  ST.j  a.  p.  C— Compromise 
need  not  be  in  writiny—Orut  evidenc-e  of  its 
terms  under  S.  91,  Evidence  Ad. 

S.  375  of  the  Code  doos  not  require  that 
the  agreement  or  compromise  itself  shall  be 
reduced  to  writing  but  olny  that  its  terms 
shall  be  recorded  in  the  suit,  ;'.  c,  a  note  of 
its  terms  should  be  made  in  the  proceedings. 
If  the  Court  did  not  record  the  terms  of  it, 
S.  91,  Kvidencf  Act,  is  no  bar  to  a  .suit  being 
brought  on  the  terms  of  the  compromise 
Moreover,  S.  375  only  allows  the  deciee  to  be 
final,  so  far  as  relates  to  the  subject-matte); 
of  the  suit.  So  when  an  agreement  or  com- 
promise is  made  in  a  suit  under  S.  9,  Specific 
Relief  Act,  the  Court's  decree  under  S.  375  does 
not  bar  any  person  from  suing  to  establ  sh 
his  title  to  property  and  recover  passessiou 
thereof.  BI  YA  v.  ON  GAING.  8  L-  B-  R. 
243- 

15'  S-  9 — S((i<  oil  title — Dispossession  within 
six  montlis  before  unit. 

The  plaintiff  sued  in  a  Civil  Court  for 
possession  as  usufructuary  mortgagee  of  an 
occupancy  holding  within  6  months  from  his 
being  wrongfully  dispossessed  by  the  IJefeu- 
daut.  The  plaintiff  never  pleaded  S.  9  of  tha 
Specific  Relief  Act  in  the  Courts  below  which 
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dismissed   the  suit.    The  plaiutifi  appealed  to 
Uie  High  Court.  ,      r^   „  „ 

Meld,  that  the  plaiutifi  was  under  S.  9  S. 
R  A  entitled  to  be  put  back  into  possession  of 
(lie  fields  in  su>t.  (A.  W  N,  1893  P-  163  15  A. 
;W4  and  A.  W.  N.  18i)7'P.  U5  followed;.  PAB- 
BHU  LAL  V  RAM  CHARAN— 4  A-  L-  J-  603 
=  AWN:1907P:244. 

16  S  9.— Possession— Suit  for  ^^ossessmji 
based  on  possessory  title  of  plalntijf^'  predecessor 
—Plaintiffs  never  themselves  m  possession- 
Cause  of  action. 

Mussammat  Wazir  Jan,  the  owner  of  cer- 
tain zamindari  property,  died  on  the  18th  of 
December  1S89,  leaving  no  direct  heirs.  After 
her  death  the  property  was  taken  possession 
of  by  the  four  nephews  of  Mussammat  Wa^'r 
Jan's  deceased  husband.  One  of  theSe 
nephews,  Bisharat,  died  on  the  7th  of  August 
1890,  whereupon  the  share  of  which  he  had 
been  in  possession  was  appropriated  by  his 
Bon,  Kasim,  to  the  exclusion  of  Kasim's  two 
sisters  Ayesha  Begam  and  Kudrat  Begam. 
While  in  Kasim's  possession  the  property-, 
or  part  of  it,  was  sold  in  execution  of  a  de- 
cree against  Kasim  and  ijurchased  by  Shi 
Gopal  and  others.  On  the  7th  of  August 
19U2,  .Kasim's  sisters  sued  to  recover  their 
shares  of    the  property   as   heirs  of  Bisharat. 

Held  by  Unox,  J.  ( dissent icnte  Aikman,  J.) 
that  inasmuch  as  the  plaintiffs  had  never  at 
any  time  been  in  possession  of  the  property 
claimed  by  them,  their  suit  would  not  lie. 
L.  R.,  1  Q-  B.,  1,  21  All,  157,  26  Mad.,  5U,  27 
AIL,  1G9,  12  All,  51,  20  Cal.,  S34  distinguished. 
L.  R.,  7  Exch.,  55  7  B.  and  C,  399   referred  to. 

Aikman,  J.  Contra. — The  plaintiffs'  father 
Bisharat,  having  held  a  possessory  title — heri- 
table and  transferable — good  as  against  all 
except  the  true  owner,  there  was  nothing  to 
prevent  his  heirs  bringing  the  jireseut  suit. 
23  All.,  537,  2i  AIL,  157,  L.  R.,  1  Q.  B.  1,  S  C. 
and  P.,  99,  27  AIL,  1G9;  Weekly  Notes,  AIL,  1906 
p.  ISl,  20  Mad.,  51i,  12  Ail.,  51  referred  to 
blil  GOPAL  V    AYESHA    BEGAM, -A.    V/- 

N- 1906  P-  264=3  A  L-  J ,  775- 

17-  S-  9 — Suit  for  ^possession  against  tres- 
spasser based  merely  on  2JOss('.ssio?i — Civil  Proce- 
dure Code  (Act  XIV  of  1882),  Section  i3-Split- 
ting  of  claim — Distinct  causes  of  action — Previ- 
ous suit  for  profits — Subsequent  suit  for  posses- 
sion— Suit  for  possession  against  tresjutsser. 

Where  a  person  has  been  dispossessed  of 
laud  by  another,  who  has  como  upon  the  land 
when  the  harvest  was  lying  cut  and  ready  for 
division  between  landlord  and  tenants,  and 
has  taken  the  landlord's  share  of  the  produce, 
and  the  person  so  d  spossessed  has  sued  only 
lor  the  money-value  of  that  share  of  the  pro- 
duce, Section  43  of  the  Civil  Procedure  Code 
docs  not  bar  a  subsequent  suit  by  him  for 
possession  of  the  land.' 

A  plaintff!  who  has  been  forcibly  dis 
possessed  of  immovable  property  by  a  person 
having  no  title,  can  sue  for  possession  simply 
on  the  strength  of  the  possession  which  he 
had  before  he   was  dispossessed :   provided  he 
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sues  within  twelve  years'  period  allowed  by 
Artioie  142  of  the  Second  Schedule  of  the 
Limitation  Act.  In  such  a  suit,  unless  delBU- 
dant  proves  title,  plaintiff  should  succeed 
without  being  asked  to  prove  his  own  title  to 
ownershi]!:  and  even  if  the  defendant  proves 
that  he  (plaintiff)  has  no  such  title.  .Section  9 
of  the  Specific  Relief  Act  does  not  expressly 
take  away  this  romedv,  and  was  not  intended 
to  do  so.  ABDuL  HAMID  v.  SABBU- 
LAND  KHAN.  137.  p.  L.  B,.  1902-78,  p. 
R , 1902 

18 — 3-  2=Suit  for  possession— Criminal  Pro- 
ceedings— Devision. 

Criminal  proceedings,  under  S.  14-5  of  the 
Crim.  Pro.  Code  in  no  way  bar  the  plaintiffs 
right  under  S.  9  Specific  Relief  Act,  which 
accrued  to  him  as  soon  as  his  possession  was 
interfered  with  by  the  detendaut. 

The  High  Court  will  not  interfere  in 
revision  where  other  remedies  are  open  to  the 
a^'gricved  party  10  A  119  Refd  to.  JWALA 
V.  GANGA  PRASAD.     5  A  L-  X  297- 

19-  S-  9>  Possession  under  effect  of —Wrong- 
ful dipossession  by  rightful  owner — Limitation 
Act  {1S77)  art  142. 

A,  the  rightful  owner  of  certain  lands, 
was  wrongfully  kept  out  of  possession  for  less 
than  12  years  and  regained  and  held  possession 
without  the  help  of  the  law,  till  evicted  by  B 
uudar  a  decree  undei  S.  9  of  the  Specific 
Belief  Act ; 

Held,  that  the  cause  of  action  accrued  to 
A  on  the  date  of  dispossession  under  the 
decree  and  as  suit  brought  within  12  years 
from  that  date,  was  within  time,  and  that  the 
period  between  the  regaining  of  posse.ssion  by 
the  plaintiff  and  his  dispossession  under  the 
Specific  Relief  Act  should  enure  to  the  bene- 
fit of  the  rightful  owner  and  not  of  the  tres- 
passer 12  W.  R.  9  ;  22  W.  R.  259 :  12  C  L.  R. 
486,  Distd,  29  1.  A.  104  (P.  C.)  =  22  C  518,  Refd 
to.  MANTAZUUDIN  v.  BABKATULLA— 
2  C-  L-  J  1- 

20— S-  d—Suit  by  tenant  of  judgment-debtor 
against  auction-purchaser — Delivery  of  piosses- 
sion—Civ.  Pro.  Code  (1S82),  Ss.  318  and  319. 
Due  course  of  law. 

An  auction  purchaser  on  obtaining  deli- 
very of  possession  of  immoveable  property 
under  S.  318  of  the  Code  of  Civil  Procedure, 
dispossessed  a  tenant  of  the  jidgmeut-debtor, 
held,  that  the  auction-purch  iser,  not  having 
proceeded  under  S.  319  of  the  Code,  the  dis- 
possession was  not  in  due  course  of  law,  and 
the  tenant  could  sue  unc'er  S,  9,  Specific  Be- 
lief Act,  MULUK  P\TOONI  v.  BHARAT 
CHANDRA  DAS,     12  C-  W-  N-  694- 

21.  S-  %— Possession.  Suit  for  recovery  of— 
Right  of  suit. 

Possession  on  the  strength  of  which  a 
suit  is  brought  for  recovery  of  immoveable 
property  after  dispossession  by  the  defendant 
where  the  suit  is  not  of  the  nature  contem- 
plated in  section  9  of  the  Specific  Relief  Act 
must  bo  of  proprietary  character  and  of  long 
standing.  A  mere  temporary  squatting  is  not 
such  possCosiJU. 
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Section  110  of  the  Evidence  Act  speaks  of 
actual  possession — not  the  mora  right  to 
possession. 

The  remedy  given  by  section  9  of  the 
Specific  Relief  Act  should  be  deemed  to  be 
exhaustive  so  far  as  the  right  of  recovery 
based  on  possession  of  a  temporary  character 
is  concerned.  TULLA  v.  GOPI.  51-  P.  B,- 
1904. 

22  S.  9 — Possession — Title — Sziit  based  on 
jmssession— Specific  Belief  Act  (1  of  1877)  Sec- 
tion 9. 

If  a  Court  after  examining  witnesses  of 
the  party  on  whom  the  burden  of  proof 
rests  considering  it  unnecessary  to  record 
tlio  evidence  of  the  adverse  party  decides 
the  matter  against  him  and  the  appellate 
Court  upsets  the  finding  of  the  original 
Court,  obiiotion  cannot  be  taken  in  the 
High  Court  by  the  adverse  party  that  his 
evidence  should  have  been  recorded  before 
the  finding  of  the  original  Court  could  be 
upset  by  the  appellate  Court  when  the  at- 
tention of  the  appellate  Court  was  not 
called  to  that  circumsftanoe — 13  B.  336  fol- 
lowed. 

A  plaintiff  who  proves  that  while  in 
peaceable  possession  he  was  dispossessed  by 
the  defendant  wrongfully  is  entitled  to  re- 
cover because  his  previous  possession  is  tan- 
tamount to  his  title  as  against  a  wrong 
doer. 

L.  R.  SO  I.  A.  99,  3  B.  L.  B.  2i6 ;  23  M. 
1 79  followed. 

A  person  in  possession  has  a  good  title 
as  against  every  stranger  and  that  one  who 
dispossesses  him,  having  no  title  himself  is 
a  wrong  doer  and  cannot  defend  himself  by 
showing  that  the  title  is  in  some  third  per- 
son. In  such  cases  proof  of  previous  posses- 
sion is  without  more,  evidence  of  the  plain- 
tiff's title  to  recover  from  the  defendents 
who  are  proved  to  be  wrong  doers.  There  is 
a  difference  between  such  a  suit  and  a  suit 
under  section  9  of  the  Specific  Relief  Act. 
In  the  former  the  Court  awards  the  claim 
only  when  it  finds  that  the  plaintiff  had 
peaceable  possession  before  dispossession  and 
that  the  defendant  has  no  title  and  is  a 
wrong  doer,  the  plaintiff's  previous  posses- 
sion being  in  law  sufficient  proof  of  his  title, 
in  the  latter,  the  Court  can  only  go  into  the 
question  of  dispossession  with  six  months 
before  suit  and  cannot  enquire  into  the  de- 
fendant's title.  ALI  valad  BHAUDIN  v. 
PACHUBIBI.    5.  B  L.R.  264. 

23  S.  9 — Suit  for  possession  by  a  tenant — 
Jurisdiction. 

A  Civil  Court  is  barred  from  taking 
cognizance  of  a  suit  by  a  tenant  under  S.  'J 
Specific  Relief  Act  to  recover  possession  of 
land  of  which  he  has  been  dispossessed. 
Such  a  suit  must  under  S.  92  C.  P.  Tenancy 
Act  bo  brought  in  a  Revenue  Court  6  C.P.L.R. 
101  referred  to.  BAL.\JI  BARAI  v.  SAKHA- 
RAM.    16  C  P  li  R.  1903-  p.  41. 

24  S.  9 — Tenant  ejected  by  a  third  party — 
Landlord's  suit  for  possession. 
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Where  a  tenant  had  been  ejected  by  a 
third  party  the  landlord  is  not  competent 
to  bring  a  suit  for  possession  under  S.  9 
of  the  Specific  Belief  Act.  li,  C.  649, 
10.  W.R.  15,  13.  C.  101,  2.  M.  226,  18.  B.  51, 
20.  B.  260,  5.  B.  208  and  212,  12.  C.  P.  L.  R. 
52,  referred  to.  DIN  K.\RSH  ^  BAPU  v. 
ANANT  SHAH  BAPU.     16.  CP.L.R-  1903. 

p.  154. 

25-  8.  9  &  89-  Civil  Procedure  Code,  S.  43 
— Suit  for  piossession — Subsequent  suit  for  can- 
cellation of  deed  on  which  defendant  based  his 
claim. 

The  plaintiff  brought  a  suit,  under  s.  9 
of  the  Specific  Relief  Act,  for  the  recovery 
of  possession  of  immoveable  property.  During 
the  pendency  of  this  suit,  he  commenced 
another  suit  under  s.  39  of  the  same  Act  for 
declaration  that  the  deed  of  gift,  on  the  basis 
of  which  the  defendant  claimed  the  proper- 
ty, was  null  and  void,  as  against  him. 

Held,  that  s.  43  of  the  Civil  Procedure 
Code  was  no  bar  to  the  second  suit,  as  there 
had  been  no  splitting  up  of  the  cause  ot  ac- 
tion.    JAI    GOPAL    JMUKER.JEE  v.  LALIT 

MOHAN.    I.  L-  R ,  A.  W-  N.,  1904,  P-  7  = 
26  A  236 

26-  8.  12-  See  Contract  Act  S.  29  and  22 
No.  67—7  B.  L.  R.  319. 

27-  8.  12  (d)  Arbitration — Award — Suit 
for  specific  enforcement  of  award — Case  in 
which  compensation  in  money  considered  im- 
possible to  assess. 

The  defendant  leased  a  village  to  the 
plaintiff  for  a  term  of  five  5'ears.  In  tbe 
second  year  of  the  lease,  disputiis  arose  be- 
tween the  parties,  which  they  agreed  to  bub- 
mit  to  arbiiration.  Ou  tbe  questions  sub- 
mitted to  him,  the  arbitrator  delivered  an 
award,  which  was  to  the  effect ;  (1)  that  the 
lessee  should  surrender  possession  at  a  fixed 
time  within  the  term  of  tbe  lease  ;  (2)  that 
the  lessee  should  piy  the  sum  of  Rs.  800  to 
the  lessor;  and  (3)  that  as  to  arrears  of  rent 
due  from  the  tenants,  tbe  lessee  should 
obtain  decrees  and  execute  a  conveyance  of 
them  to  the  lessor,  who  was  to  pay  to  the 
lessee  the  aggregate  amount  of  the  decrees. 
The  other  terms  of  the  award  having  been 
performed  the  lessee  sued  for  specific  per- 
formance of  the  remainder.  He  filed  with 
his  plaint  a  number  of  decrees  obtained  by 
him  against  the  tenants  together  with  a  sale- 
deed  conveying  those  decrees  to  the  defend- 
ant, and  paid  that  the  defendant  might  be 
ordered  to  accept  the  conveyance  and  pay  the 
amounts  of  the  decrees. 

Held,  that  even  if  the  award  were  bad, 
the  defendant  having  acted  on  it  and  accept- 
ed tbe  benefits  it  gave  him,  hud  precluded 
himself  from  impeaching  it ;  also  that  the 
case  was  not  one  in  which  it  was  possible 
to  assess  compensation  in  money  for  the 
breach  of  the  particular  condition  in  the 
award,  and  that  the  plaintiff  was  entitled  to 
.^specific  performance  of  the  award,  and  this 
was  directed  in  terms  of  the  order  made  in 
the   case   of   Bell  v.  Denver.    (51   Law  Times 
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Reports  720).    BRIJ  MOH.\N  L.A.L,  v.  SHIAM 

SINGH.    I.  L-  R-,  24  A- 164= A-  W-  N- 1901 
P-  208- 

28-  S.  12  &  21  (a)  Suit  for  recovery  of 
property  acquired  under  the  mortgage-dead,  not 
a  siiit  for  specific  2"^'formance — Money  com- 
2>cnsatio:i  of  adequate  relt-f. 

Under  a  mortgago-dood  interest  was  to 
be  paid  half-yearly,  and  in  case  of  default, 
the  mortgagee  was  entitled  to  take  pos.sossiou 
of  tlie  proijcrty  and  hold  it  for  15  years. 
Default  being  made  in  the  payment  of  in- 
terest the  mortgag'ie  sued  for  possession. 
The  mortgagor  couteudod  that  the  suit  for 
po.sse.ssion  should  be  regarded  as  a  suit  for 
specific  perforraauce  of  a  "contract  fcr  non- 
performance of  which  compensation  in 
uionoy  was  an  adenuato  relief"  within  the 
moaning   of  S.   21  (a)  Specific  Relief  Act. 

Held,  that  a  suit  like  this  was  not  a  suit 
for  specific  perforunuce  of  a  contract  P.  C. 
A.  No.  4G  of  1903,  Followed  and  C.  A.  No.  239 
of  1890,  5  O  C.  118,  0  O.  G.  1G7,  Rofd.  to. 

Held,  further,  that  the  suit  was  not  a 
suit  to  eaforce  a  contract  to  transfer  im- 
moveable property  within  tho  meaning  of 
S.  12  Speeifio  Belief  Act,  but  that  it  was  a 
suit  for  recovery  of  immoveable  jiroperty, 
based  on  a  title  acquired  by  tho  mortgagee 
under  ohe  terms  of  tho  mortgage-deed.  2 
O.C.  24,  Diss:  16  Eq.  433,  L.  R.  13  App. 
Cas.  52.3,  13  B.L.H.  312,  6  A.  231,  11  A.  27, 
26  A.  497,  2  A.  718,  23  M.  593,  23  A.  285,  re- 
ferred to.  KALKA  SINGH  v.  HIMAYAT 
ALI,  10  0  C-  218- 

29  S.  l&'~.iyreemcnt  to  lease — Subsequent 
lease  to  third  party  taking  in  good  faith 
witliout  notice  of  agreement — Specific  perfor- 
mance. 

S  agreed  to  lease  certain  immoveable 
property  to  W  tor  a  term  of  fifteen  years 
and  to  execute  and  register  the  lease  on  a 
certain  specified  day.  Before  the  day  fixed 
for  executing  the  lease  arrived,  S  executed 
a  lease  of  the  same  property  for  two  years  in 
favour  of  N  and  others,  who  had  no  know- 
ledge of-  tho  agreement  to  lease  to  W.  W 
thereupon  sued  S  and  his  lessees,  claiming 
cancellation  of  the  two  year's  lease  to  N 
and  his  co-lessees,  and  specific  performance 
of  the  agreement  to  lease  to  him  for  fifteen 
years,  llcld  that  S  was,  having  regard  to 
s.  18  of  the  Specific  Relief  .Act,  in  the  posi- 
tion of  a  person  who  had  agreed  to  lease 
"  having  an  imperfect  title,"  and  who  had 
subsequently  acquired  such  an  iuterest  in 
the  property  as  enabled  him  to  carry  out 
his  agreement,  and  that,  although  the  lease 
to  N  and  others  could  not,  under  the  cir- 
cumstances, be  set  aside,  tho  plaintil^  was 
entitled  to  a  decree  for  "  specific  perfor- 
mance"  of  the  agreement  to  lease  to  him, 
to  take  effect  after  tho  determination  of 
the  lease  which  had  been  granted  to  N  and 
others.— SAKJU  TBASAD  SINGH  v.  WAZIR 

ALI,  23  A  119     A  W-N- 1901.   P  11- 

30.  8.  18- — Contract  to  seU-Subs»quent  'ven- 
dee with  notice  of  previous  contract — Suit  for 
2)Osscssion — 
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Ono  who  has  entered  into  a  contract 
for  the  jiurchase  of  a  certain  property  can 
sue  for  possession  of  the  j)ropcrty  and  spe- 
cific performance  of  the  contract,  althougli 
it  is  subsequently  sold  to  another  who  .had 
notice    of  tlie   previous   contract. 

The  stipulation  »of  a  penalty  for  the  non- 
peformance  of  the  contract  to  sell  per  se, 
1  does  not  avoid  a  suit  for  specific  perform- 
ance under  S.  18  of  tho  Specific  Relief  .A.ct. 
10  C.  710,  2  G.  468,  6  C.  534,  31  P.  R.  1897,  2  P. 
R.  1885  referred  to.  HUKAM  CHAND  v. 
NIKKA  SINGH,  27-  P-  W-  R-  1908=97- 
P-  li.  R  1908=15  P-  R-  1908  [Seel  No. 
32  infra). 

SI.  8.  18. — Specific  performance  of  con- 
tract of  piLrchase — Doubtful  title. — Hindu  Law 
—  Wid'DW — liight   to   represent  csla:e. 

The  plaintiff  a  Hindu  sued  for  speci- 
fic performance  by  the  defendinb  of  an  ag- 
reement for  the  purchase  by  tho  defendant 
of  a  house  as  to  which  tho  plaintiffs  ought 
a  declaration  that  he  had  established  hia 
title.  Tho  house  in  dispute  was  admittedly 
the  j  !int  property  of  the  plaintiff  and  hia 
brother.  Tho  plaintiff's  brother  loft  a  widow 
who  shortly  after  her  husband's  death  gave 
birth  to  a  posthumous  and  only  sou  and 
setup  tho  contoiitiou  that  her  husband  and 
the  plaintiff  had  been  divided  in  iuterest 
and  claimed  one  moiety  iho  0)f.  Tho  dis- 
pute was  referred  to  arbitration  and  the 
award  of  the  arbitrator-^  declared  the  bro- 
thers to  have  been  undivided  and  a  con- 
sent decree  between  tho  plaintiff  and  hia 
brother's  widow  was  passed  where  under 
the  plaintiff  on  payment  of  a  certain  sum  to 
the  widow  for  the  maintenance  of  herself 
and  her  infant  and  the  mirriage  expcnsea 
of  the  latter  was  to  become  absolute  ow- 
ner free  from  all  charge.  That  sum  was 
admittedly  piid  to  the  widow.  The  defen- 
dant contended  that  tho  plaintiff  had  not 
established  a  marketable  title  in  himself  and 
tho  suit   should   be   dismissed. 

Held  that  the  contoution  was  valid. 
It  would  be  unsafe  to  treat  anything  short 
of  a  decree  contested  to  the  end  as  coming 
within  the  ruling  iu  the  Sbivaganga  case. 
Moreover  if  tho  consent  decree  was  a  cor- 
rect ono  it  followed  therefrom  that  the  wi- 
dow had  only  a  right  to  maintenance,  in 
such  a  case  she  could  not  be  held  to  re- 
present  the  estate. 

Before  a  title  could  be  forced  on  an 
unwilling  purchasor  there  must  be  some- 
thing more  than  a  very  proliable  ground  for 
believing  that  the  title  will  prove  unavail- 
able.    JERAM     LALJEE    t'.    VEERBAI.    S. 

B    li.  R.  885 

82-  8.  18- — Vendor  and  purchaser — Vendee 
purchasing  property  witli  notice  of  a  prior  ag- 
reement  to  sell    the   same. 

I  When   a    person    by   a    conveyance   pur- 

chases property  with  notice  of  "a  prior  ag- 
reement to  sell  the  same  between  his  ven- 
dor and  a  stranger,  the  stranger  can  recover 
the  property  from  the  vendee  and  is  entit- 
led  to    a  decree     directing    the     vendee   to 


(     403    ) 


CIVIL   DIGEST   OP   CASES 


(    i04     ) 


Sup:  Govt,  acts  (I  of  1877)    (Comd-j 

execute  to  him  a  proper  oonveyanoe  of  tbe 
property,  besides  a  declaratory  decree  that 
the  vendee  holds  the  property  for  his  be- 
nefit to  the  extent  necessary  to  give  effect 
to  the  agreement  of  sale.  OAPUR  v.  BHI- 
KAJI  GOVIND,  8  B  L.    R.,  596- 

S3-  8.  18-  T.  P.  A.  S.  43— Mother  con- 
tracting to  sell  as  guardian  can  not  be  compelled 
to  sell  as  an  licir. 

B  the  mother  and  guardian  of  her  infant 
son  contracted  to  seil  some  laud  to  A.  under- 
fcakitig  to  obtain  a  c  rtificate  of  guardian- 
ship and  permission  to  sell  from  D.  J. 
within  five  months,  and  in  default  to  refund 
the  earnest  money.  The  son  died  within  the 
five  mouths  before  the  certifioate  wa3  ap- 
plied for,  and  B  succeeded  as  an  heir  and 
refused  to  sell  the  laud.  A  sued  B  for  speci- 
fic performance  of  the  contract,  held  no 
decree  could  be  passed  against  B  for  speci- 
fic performance  of  the  contract  for  sale. 
S.  18  Specific  Belief  Act  does  not  apply 
v.'here  the  defendant  does  not  contract  to 
sell  the  property  as  if  it  were  his  own,  nor 
does  S.  i'i  T.P.A.  apply  where  no  errorneous 
representation  was  made  by  the  defendant. 
RASHMONI  D.VSI  i'.  SUR-JA  KANTA   ROY. 

2  C  L  J  6=9.  C  V/N- 1019=32  C  832 

34-S.  18  (C)  2'.  P.  A.  S.  55  (1),  55  (i)  (g), 
55,  (5)  [b)  and  57. 

A  contracted  to  sell  a  piece  of  land  to  B 
without  disclosing  a  previous  niortgage  on  it. 
A  failed  to  furnish  particulars  sufficient  to 
enable  B  to  prepare  a  conveyance.  B  sued  A 
to  compel  him  to  execute  a  conveyance  or, 
in  the  alternative,  for  damages  for  breach  of 
contract. 

Held  that  under  S.  18  (o)  Specific  Belief 
Act  B  was  entitled  to  a  decree  for  specific 
performance  of  the  contract  of  sale,  and  that 
if  A  did  not  pay  oii  the  mortgage  before  exe- 
cuting the  conveyance,  B  was  entitled  under 
S.  55  (5)  (b)  P.  R.  A.  to  retaiu  out  of  the 
purchase  money  the  amouut  payable  to  the 
mortgage.  11  Bur.  L.  R.  257  referred  to. — 
BA  PE  V.  MA  MA.— 4  L-  B.  R- 1907-  p.  86 
35— S.  18-  Cl-  (C)-Hi<}ht  of  the  purchaser  of 
a  mortgage — Decree  to  compel  the  vendor  to  pay 
off  incumbrance  thereon. 

A  mortgage  decree  was  sold  free  from 
incombrances.  Held  the  purchaser  has  a  right 
under  S.  18  (c)  to  compel  the  vendor  to  pay  off 
any  incumbrance  upon  the  decree  and  make 
over  the  decree  to  him  free  of  such  incom- 
braucc.  15  W.  B.  5i5  Rof.  KHETSIDAS 
AGARWALA  v.  SHIB   NARAYAN    MURDA 

9  C-  W-  N  178 

36  S  19  &  21  (G)—See  Contract  Act  S  2 
(d)    No.  7—2>,  l:  L.  E.   1903  =  49   P.  R.  1905. 

37  S.  19  &  21— Arbitration— Cieil  Procedure 
Code,  s.  523 — Agreement  to  refer  to  arbitration 
made  pending  a  suit — Such  agrecinent  a  bar 
to  the  cmtinuance   of  the  suit. 

Where  parties  to  a  suit  agreed  to  refer 
the  matters  in  dispute  between  them  in 
•uch  suit  to  arbitration,  such  an  agreement 
...usts  the  jurisdiction  of  the  Court  to  pro- 
ceed with  the  suit,  whether  it  is  filed  in 
Court   under   the   provisions   o^ .        V'^  of  the 
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Codo  of  Civil  Procedure  or  not.  Salig  Bam 
V.  Jhunna  Kuar,  (I.  L.  R.,  4  All.  546);  Sheo- 
ambar  v.  Deodat,  (I,  L.  R.,  9  All.  168)  and 
S7jt6  Lai  V.  Bira  Lai,  (A.  W.  Notes,  1888, 
p.  1.33)  followed.— SHEO  DAT  v.  SHEO 
SHANKER  SINGH.     A-  W-  N-  1904  P-  160 

=27   A   63 

38  S.  21 — Beference  to  arbitration  out  of 
Court    during  pendency  of  suit. 

An  agreement  to  refer  to  arbitration 
matters  in  dispute  between  the  parties  is  a 
bar  to  the  hearing  of  the  suit  relating  to 
those  matters  irrespective  of  the  fact  whe- 
ther such  reference  had  or  had  not  been 
filed  in  Court.  W.  N.  All.,  1888,  p.  183  fol- 
lowed. 23  Cal,  956  dissented  from.  SHEO 
SHANKAR   SINGH  v.    SHEO   DAT.     A-  W. 

N    1904    P  9 

39  S-  21Suit  for  damages  for  breach 
of  contract— Agreement  to  refer  to  arbitration 
any  dispute   arising   iinder  the   contract. 

A  sued  B  for  damages  for  breach  of 
a  contract.  B  contended  that  the  suit 
was  unsustainable,  as  there  was  a  stipula- 
tion in  the  contract  in  question,  to  refer 
the  dispute  arising  thereunder  to  arbitration, 
and  that  A  ought  not  to  have  sued  in  the 
face  of  that  stipulation.  There  was  no  evi- 
dence to  show,  either  that  B  proposed  to 
refer  to  arbitration  before  the  suit  was 
brought  or  that  A  refused  to  proceed  to 
arbitration. 

Held,  that  S.  2  of  the  Specific  Belief 
Act  can  be  relied  on  as  bar  to  a  suit  on  a 
contract,  only  in  ease  of  a  refusal  by  the 
plaintiff  to  refer  the  dispute  to  artibration, 
and  that,  in  this  ease,  no  such  refusal  on 
the  part  of  the  plaintiff  having  been  pro- 
ved, the  defence  was  utiaUstionabla.  5  C. 
498  and  C.  L.  R.  234  followed,  KALLI  v. 
WALAITI   RAM,    80  P-    R-    1906- 

40-  S.  21- — Reference  to  arbitration — Re- 
fusal  necessary   under   S.   21  to  bar  the   suit. 

In  a  case  on  the  16th  of  April  1900  tba 
parties  entered  into  a  contract  to  refer  the 
matter  to  arbitration.  On  the  17th,  the 
arbitrators,  after  examining  the  parties,  wore 
to  give  judgment  An  award  bearing  that 
date  was  written  but  not  sigued.  The  plain- 
tiff did  not  receive  the  award,  but  went  to 
Court  on  the  18th  of  April  (ihe  date  fixed 
in  the  ea.se)  and  the  hearing  proceeded. 
The  defendant  raised  the  point  of  the  ag- 
reement to  arbitrate  as  a  bar  to  the  suit. 
But  the  Court  of  1st  instance  ignored  it 
and  gave  the  plaintiff  a  decree.  On  appeal 
the  case  was  remanded  to  the  original  Court 
to  take  evidence  as  to  whether  there  was 
an  agreement  to  arbitrate  and  w'hether  plain- 
tiff refused  to  perform  it.  The  Court  found 
for  the  defendant  on  these  points  and  dis- 
missed the  plaintiff's  suit  under  S.  2  Spe- 
cific   Relief  Act. 

Held  that  the  award  was  made  and  the 
plaintiff's  remedy  was  to  sue  to  have  it  set 
aside.  If  the  award  had  not  been  made 
the  circumstances  would  have  justified  the 
plaintiff  in  refusing  to  go  on  with  the  re- 
ference. 
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Held  also  that  the  mere  existence  of  a 
contract  to  refer  to  arbitration  does  not 
bar  a  suit  without  regard  to  refusal;  Re- 
fusal is  essential  to  bring  a  case  within 
S.  21  Specific  Roliof  Act.  5.  C.  500,  8,  A. 
60,  11.  B.  199,  17.  C.  200,  U.  B.  K.  1899. 
P.  15.  roforrod  to.  MAUNG  SHWE  NYO 
V.  MAUNG    AUNG    HMO,    U-    B.    R-    1901- 

p.  17  (Specific  Relief). 

41  S.  21 — H'/freiice  to  arbitration  with- 
out Court's  intervention  after  bringing  suit. — 
Decree  in  accordance  witli  aivard — Rccocation 
of  reference— C.  P.  C.   S.   500,   5^2  and  523. 

Where  after  the  institution  of  a  suit 
the  matter  in  dispute  was  referred  by  the 
parties  to  private  arbitration,  held  that  S. 
21  Specific  Kelicf  Act  did  not  bar  the  suit, 
as  the  agreement  to  arbitrate  was  not  iu 
existence  when  the  suit  was  instituted.  The 
Section  refers  to  an  agreement  entered  in- 
to between  the  parties  before  the  institu- 
tion of  the    suit. 

Held,  also  that  when  on  such  a  private 
reference  a  valid  award  has  been  made,  a 
decree  can  and  should  be  made  iu  accord- 
ance with  the  award.  RAZA  ALI  v.  FIDA 
ALL    4.  0-  C    17- 

12  S.  21 — Ecjerence  to  arbitration — Suit 
wiliidrawn  tcith  leave  to  file  a  fresh  suit. 

A  Court  made  an  order  of  reference  to 
arbitration  but  the  award  was  not  filed  on 
the  day  fixed  for  its  delivery,  and  the  plain- 
tiff withdrew  his  suit  under  S.  373  G.  P. 
C.  without  notice  to  the  other  side,  with 
leave  to  bring  a  fresh   suit. 

Held  that  the  reference  had  been  super- 
seeded  in  effect  by  the  Court's  order  to  the 
arbitrator  to  return  the  record  and  that  the 
plaintiff  could  bring  a  fresh  suit  9.  A.  1G8, 
distinguished.  KASHI  BAI  v.  RAM  KRI- 
SHNA.   1.  A  L.  J.  257- 

43  3  21.  {a,)—CoHiraet  to  lend  money  on 
mortgage. — Suit  for  Sjiecific  perfonnance—Suit 
for  breach  of  contract. 

A's  property  was  subject  to  a  mortgage. 
It  was  agreed  between  k  and  B  that  A  would 
mortgnge  the  property  to  B  for  a  certain 
sum,  that  B  would  retain  som©  money  to 
pay  off  the  mortgage  and  would  pay  .\  the 
remaining  coosideration  in  cash.  A  mort- 
gagcd-deed  of  these  terms  was  given  to  B. 
B  did  not  pay  off  the  mortgage  or  the  re- 
maining amount  to  A  as  agreed  upon,  A 
sued  for  the  recovery  ol  the  amount  agreed 
to  be  paid  to  him.  Held,  that  the  suit, 
viewed  as  one  for  specific  performance  of  a 
contract  to  lend  money,  was  opposed  to  S. 
21  (a)  Specific  Relief  Act  and  was  not  main- 
tniuable  (L.R.  5  P.O.  316  referred  to.)  Held, 
also,  that,  viewed  as  a  suit  fur  compensation 
for  breach  of  contrac',  the  suit  failed  because 
there  was  no  evidence  of  any  danrage  to  the 
plaintiff. 

Held,  further,  that  a  mei'e  recital  in  a 
deed  that  the  consideration  had  been  paid 
could  not  be  construed  as  a  contract  in 
writing  to  pay  the  consideration-moiiey.  24 
M.  233;  25  M.  55;  25  M.  587;  L.R.  1892.  1 
Ch.  271  ;  L.R.    1897,  1    Q.B.  692,  referred  to. 
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13  A.   200,  dissented  from.      RAMANAND  v. 
NARCHED  8   0  C   5 

44  S-  21  (a.)— See  S.  12  £  21  (a)— 10  (XC. 
21S   No.  :1H  supra. 

45  S.  21  ( J)— S«e  Contra^  Act  2.  (d)  No.  7. 
40.  P.H.  1:Wj. 

S.  21  &  30 — Suit  to  recover  money  due  on 
an  award — Specific  performance — Damages. 

In  a  suit  for  the  recovery  of  a  certain 
sum  of  money  with  interest  due  on  an  award 
and  on  the  failure  of  the  defendaivt  to  piy,. 
for  tho  recovery  of  the  same  from  the  de- 
fendant's property,  it  was  contended  that  the 
plaintiff  was  not  entitled  to  the  relief  sought, 
having  regard  to  ss.  2t,  30  of  the  Specifio 
Relief  Act  (1  of  1877).  Held  disallowing  tho- 
contention,  that  the  suit  was  not  for  specifio 
performance.  It  was  a  suit  for  tlie  recovery 
ofmonev  and  for  relief  incidental  thereto  — 
FARDLTX.II  ED\.L.JI  y.  JAMSET.JI  ED.\LJI, 
I  L  R.  28  B  1 ;    6  B  L  R  705 

46  S.  22.  54,  53,  bl—I'i'junclion— Civil 
Procedure  Code,  s.  493 — Temporary  injunction 
— Breach  of  negative  covenant. 

Plaintiffs  advanced  money  to  the  defen- 
dants for  the  purpcie  of  carrying  on  work  in 
certain  mica  mines,  in  pursuance  of  an  agree- 
ment by  which  defendants  undertook,  in 
consideratioHof  the  advance,  to  send  all  the 
mica  produced  from  the  mines  to  plaintiffs 
and  bound  themselves  not  to  send  any  of  it  to 
any  firm,  other  than  plaintiffs,  or  keep  any  in. 
stock.  Plaintiffs  now  complained  that  defen- 
dants had,  in  breach  of  their  agreement, 
arranged  to  consign  and  had  already  made 
consignments  of  mica  to  another  firm  and 
were  keeping  mica  in  stock.  Plaintiffs  filed 
this  suit  lor  specific  portormance  and  for  aa 
injunction  restraining  defendants  from  act- 
ing in  violation  of  the  terms  of  the  agree- 
mont;  a  temporary  injunction  was  subse- 
c[uently  apphed  for  and  obtained.  Upon  an 
appeal  being  preferred  by  defendants  against 
the  order  granting  the  temporary  luj motion; 
Held  that  the  injunction  was  rightly  granted*- 
The  granting  of  such  an  iajunotion  under  a. 
193  of  the  Code  of  Civil  Procedure, is  a  matter 
of  judicial  discretion.— SUBBA  NATDU  v. 
HUI  BADSHA  S  \HIB,  13   M-L  J.  13  =  26- 

M  168. 

47—8.  22 — Mistake  of  laM  or  fact — Delay  in 
seeking  performxnce — Discretion. 

The  delay  of  either  party  to  a  contract  iu 
not  prosecuting  his  right  to  the  interfereoee 
of  the  Court  by  the  institution  of  a  suit  ma,y 
constitute  such  laches  as  will  disentitle  hira 
to  the  aid  of  tho  court.  Undue  delay  miy 
amount  to  an  abandonm-jut  of  the  contract 
by  an  aggrieved  party.  -A  party  cannot  call 
upon  a  Court  of  Equity  for  speoifie  perfor- 
m-mce  unless  he  has  shown  himself  ready, 
desirou?,  prompt  and  eager.  5  ves  720  n  appl 
12  R.  R.  235  &  3  eh  D  351  refd  to.  Thj  r  .le 
is  sp3oi*lly  applicable  when  the  subjaet- 
matter  of  the  contract  is  of  a  speculative  or 
flactuating  value. 

■  Where  a  provision  of  a  contract  is  iuva- 
lid,  e.  g  ,  a  power  to  sell  to  be  exorcised  by  a 
simple  mortgagee  without  the  iutervetilion  of 
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the  Court,  due  to  a  common  mistoke  of  law 
aud  not  of  fact :  held  that  a  Court  of  Equity 
will  not,  in  guueral,  relieve  against  a  mistake 
in  a  contract  which  was  a  mistake  ol  law ; 
Ijut  llioro  are  cases  in  which  the  Court  does 
not  hold  itself  strictly  hound  by  this  rule, 
but  relieves  against  a  mistake  of  law  if  there 
be  any  equitalilo  ground,  which  makes  it, 
under  the  particular  facts  of  tlie  case,  inequi- 
table that  a  party  benefited  by  the  mistake 
should  retain  that  benefit.  NAWAB  Bli- 
OAM  V.    A.  H.  GREET.     A-    'W.    If.  (1905), 

147  =  2  A  L.  J.  405=27  A-  678. 

48 — 3.  22-  Lease — Specific  performance, 
suit  for — Covenant  for  renewal  of  lease — Cons- 
truction of  dociimcni — Time,  lohether  or  not  of 
the  essence   of  the  contract. 

The  plaintiff  sued  for  specific  perfor- 
mance of  a  covenant  for  renewal  contained 
in  a  lease,  the  material  clause  of  which  was 
as  follows: — "  .\fter  the  expiration  of  the 
said  term,  if  the  lessee  shall  so  desire,  the 
executant  shall  have  no  objection  whatever 
to  renew  the  lease  for  a  further  term  of 
twenty  years  on  the  terms  and  in  consi- 
deration cf  payjuent  of  the  rent  mentioned 
in  the  loaso."  There  was  nothing  in  the  lease 
to  indicate  that  notice  of  intention  to  re- 
new was  to  be  given  before  its  expiration. 
Held  on  a  construction  of  the  lease  that 
time  was  not  of  the  essence  cf  the  contract, 
and  that  the  ijlaintiff  had  not  forfeited  his 
right  to  have  the  lease  renewed  by  reason 
of  having  allowed  some  months  to  elapse 
after  the  expiration  of  the  original  term 
before  he  gave  notice  to  the  defendants  of 
his  intention  to  take  advantage  of  the  cove- 
nant for   renewal.— JAGGI  LAL  v.    SfR    W. 

E-  cool^Eii,  A. W.N.  1905-  p.  154  =  27- 
A.  696- 

^9  S' 22 — Claim  for  specific  performance — 
Effect  of  laches. 

Only  such  persons  are  entitled  to  specific 
performance  wlio  show  themselves  "  ready,  de- 
sirous, prompt  and  eager."  If  time  is  not  the 
essence  of  the  contract,  delay  or  laches  could 
not  operate  to  ihc  prejudice  of  the  plaintiff 
unless  the  other  party  called  upon  him  to 
perform  his  part  of  the  contract.  MOHEN- 
DRA  KATH  v.  KALI  PROSAD.     7.  C-W-N- 

229  =  80   C  235- 

60-  S  22— ■■'ff^cOTCTii  among  certain  per- 
sons no!  to  hid  at  Court  auction  sale  against 
each  other  riot  unlawful  and  specifically  enforce- 
able. 

A  and  B  contracted  together  not  to  bid 
against  each  other  at  a  Court,  sale  and  after 
the  bid  by  B  and  purchase  by  him  ho  would 
convey  two-thirds  of  the  property  to  A.  A  sued 
for  the  specific  performance  of  this  contract. 
Held  that  there  being  no  suggestion  in  this 
case  that  the  property  was  Sold  for  an  in- 
adequate price  or  that  the  sale  was  tainted  by 
fraud  the  agreement  was  not  unlawful  un- 
der S.  2.3  Contract  Act  and  was  therefore 
enforceable  in  a  Court  of  Equity.  Even  if 
it  were  otherwise,  the  plaiutill  would  be  eii- 
titlcd  to  relief  on  the  ground  that  the  defen- 
dant was  a  trustee  on  his  behalf    in   making 
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the  purchase  at  the  auction  sale.  16  C.  194, 
13  C.  L.  R.  1,  18.  B.  342,  23.  M.  227,  and  19.  JI, 
31.5  referred  to.  GOBINDA  CHANDRA 
JHA    V  SHIAM  LAL  JHA,— 1  Q-  L.  J.  85- 

51-  8-  22^(i)'"''d  23  (b)— Where  personal 
quality   of  a  party  a  material  inijredient. 

Where  tbe  lease  j)i"ovided  th  at  the 
lessee  would  i-edeem  the  properly  from  the 
mortgagee  and  upon  revovery  o(  possession 
would    pay    rent    at    tbe   stipulated    rate — 

Held,  upon  construction  of  the  deed, 
that  it  was  not  operative  in  affecting  a  pre- 
sent transfer  of  the  property  but  was  only 
a  contract    to   be    performed  in  future. 

Held,  also,  that  as  personal  quality  of 
tbe  party  %vith  whom  the  contract  was  made, 
was  a  material  ingredient  in  the  contraco, 
his  representative  after  his  death  was  not 
entitled  to  enforce  specific  i>erformanee  of 
the  contract.     MOllANDRA    WATH  o.  K  \LI 

PROSAD.  7C.  W.  X-  229  =  30.  C.  265- 

52-  S.  22-  2- — Specific  performance —Dis- 
cretion of  Court — Purcliase  at  Court-sale — • 
Purchase  suject  to  subsisting  egtiities — Bight, 
title  and  interest  of  judgment-debtor. 

The  plaintiff  sued  lor  .specific  jperform- 
ance  of  an  agreement  whereby  the  father 
of  the  first  defendant  and  the  husband  of 
tho  second  defendant  agreed  to  sell  to  the 
plaintiff  500  square  yards  of  laud  forming 
part  of  a  property  consisting  of  a  chawt  and 
vacant  land.  The  agreement  was  dated  tlie 
29th  of  June  1901,  and  the  suit  was  tiled 
on  the  30th  November,  1903.  Tho  third  de- 
fendant purchased  tbe  entire  property  at  a 
Court-sale  in  execution  of  a  moi^ey-decree 
obtained  by  the  creditors  of  tbe  original 
vendor  against  his  state.  He  had  notice 
of   the  plaintiff's   claim. 

Held  that,  even  if  a  purchaser  at  a  Court- 
sale  purch.a.ses  without  notice,  ho  can  only 
buy  what  tho  Court  could  sell,  i.  e.,  the 
right,  title  and  interest  of  the  judgment- 
debtor,  as  they  existed  at  tho  date  of  the 
sale  and  as  they  could  have  been  honestly 
disposed  of  by  the  judgmeut-dobtor  himself, 
Sobkaijchand  v.  Bhaichand  (I.  L.  R.,  6  Bom. 
193),    followed. 

Held,  further  that  the  purchase  by  the 
third  defendant  was  subjjct  to  the  equity 
iu  favour  of  the  plaintiU  to  compel  speci- 
fic performance,  unless  that  had  been  lost 
by  the  plamtiff.  The  third  defendant  did 
not  jilead  delay  as  a  defence  or  raise  a 
specific    issue    on    the   point. 

Held  that  the  purpose  of  a  general  is- 
sue is  certainly  not  that  lease  should  be 
allowed  under  it  which  are  not  clearly  in- 
cluded in  the  other  issues,  but  only  to 
determine  the  kind  of  relief  to  which  a 
plaintiff  is  entitled  as  the  result  of  the 
findings  on  tho  issues  preceding  it.  When, 
however,  a  decree  for  specific  performance 
is  sought,  it  is  the  duty  of  the  Court  to 
see,  whether  having  regard  to  the  judical 
discretion  vested  iu  it  under  S.  22  of  the 
Specific  Belief  Act  (I  of  1877)  it  ought  to 
be  granted.  The  proper  issue  "to  be  raised 
in   such   a  case   is — "Whether  the    plaintiff's 
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delay  has  been  such  as  to  show  that  he  had 
lost  his  right  by  waiver,  abandomneut  or 
acquioscenco?"  Laches  to  bar  the  plaiulift's 
right  must  amount  ti)  waiver,  abaudonment, 
or  ccTuiosceiico  and  to  raise  the  prosuinp- 
tion  of  any  of  these,  the  evidenoo  of  con- 
duct must  lie  plain  and  unambiguous. — 
PKER    I\t.\HO:\IKD    r.    JU HOMED    EBB.\- 

HIM,  6-  JB.  L    R  10-3=29.  B.  234- 

6'.''     S    22   (il)— Custom — Alienation — Sale — 
Acqiiiescetica-— Necessity — Burden  of  proof. 

The  plaintiffs  as  reversioners  sued  in  1891 
for  possession  of  ancestral  lands  after  the 
deaths  of  the  last  male-holders,  who  were 
tliree  sonlcas  brothers.  The  owners,  by 
means  of  sales  effected  in  18G3  and  18G4, 
had  transferred  their  whole  landed  estate  to 
the  ancestor  of  the  defendants.  The  Ori- 
ginal Court  found  that  the  sales  wore  for 
consideration  and  necessity,  and  that  the 
plaintiffs  and  their  ciders  had  unreservedly 
accepted  the  fact  of  the  sales  not  to  bo 
questioned    and  dismissed    the  suit. 

Held,  that  the  defendants  had  sufficient- 
ly proved  acquiescence  by  (1)  the  very  long 
time  during  which  plaintiffs  gave  out  not 
the  smallest  intimation,  that  they  intended 
to  object  to  the  sales  ;  (2)  the  plaintiffs'  total 
silence  on  the  subject  in  1867  when  a  parti- 
tion was  proceeding,  and  (3)  plaintiffs' 
taking  some  land  in  suit  as  tenants  from 
the  vendee  without  warning  him  of  their 
own    prospective   claims. 

Held,  furtlior,  that  as  regards  '  necessity  ' 
the  sales  took  place  so  many  years  ago  and 
there  was  so  complete  an  absence  of  all 
intimation  that  vendee  would  some  day  have 
to  defend  his  position,  that  nothing  more 
should  be  required  of  defendants  in  the 
wav  of  proof  than  the  deeds  and  his  own 
solemn  affirmation  on  the  point.  RODA  v. 
HA  UN  AM     SINGH      102-  P-  R-    1902  =  19 

P  L  R ,  1903 

54  S-  22-   (!l). — Specifie.  performance  of  a 
cant  ra  ct — Sale — Ejectment. 

A  defendant  who  is  not  in  a  position  to 
maintain  a  suit  for  specifio  performance  of 
a  contract  of  sale  cannot,  in  a  suit  for 
ejectment  brought  against  him,  set  up  such 
contract  as  a  plea  in  bar.  16.  A.  344,  21 
M.  291,  13.  C.  P.  L.  R.  163  referred  to.  JEY- 
RAM  V.  GANPATI.  17  CP  LR  1904  P- 
19 

55  S-   23  (h)  —  Sale — Mortgage — Contract  to 
resell. 

Where  land  is  sold  with  an  agreement 
to  repurchase  the  same  within  a  certain 
number  of  years.  Held  that  such  agree- 
ment does  not  operate  to  constitute  a  mort- 
gage  of  such  land. 

Although  such  agreement  may  not  con- 
tain an  express  reservation  of  the  right  of 
repurchase  to  the  vendor's  heirs,  yet  in  the 
case  of  the  vendor's  death  his  representa- 
es  in  interest  can  claim  specific  perfor 
mance  of  the  contract  to  resell  under  S. 
23  (b)  Specific  Relief  Act.  10.  C.  30  dis- 
tinguished.    VERAPPA  UDIAN  v.  MAZAN. 

L.  BR   190002     p.  257. 
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55  (a)  S-  23  (b)— Sec  30  C.  265  Supra  No  1. 

56  S  23,  f") — Suit  by  pilaintiff  beneficially 
entitled  under  a  compromise  to  which  he  was 
no  party  to  enforce  the  terms  of  the  compro- 
mise. 

Under  section  23  (c)  of  the  Specific  Re- 
lief Act  a  member  of  a  family  who  ia  bene- 
ficially interested  under  a  compromise  of 
doubtful  rights  can  bring  a  suit  to  enforce 
its  terms,  although  he  was  not  a  party  to  the 
compromise.  PKOTAP  NARAIN  JIUKEll- 
JEE  V.  SAR.\T  KUMARI  DEBI.  5  ■W-IT-, 
C  ,  P   386 

57  S-  23-  {e) — Partition  deed  advantageous 
to  minor  members  of  family — Sis  right  to  sue 
on  deed. 

A  partition  executed  by  the  adult  mem- 
bers of  a  joint  Hindu  family,  provided  that 
a  oertaiu  minor  member  of  the  family,  re- 
presented in  the  execution  of  the  deed  by 
his  father,  should  receive  a  certain  share  in 
a  particular  village  "by  right  of  primoge- 
niture," that  he  had  been  put  into  posses- 
sion of  the  share  allotted  to  him,  and  that 
the  other  members  of  the  family  would  bo 
responsible  for  the  payment  of  the  mortgage 
debts  charged  on  those  villages  and  would 
indemnify  the  minor  if  proceedings  were 
taken  against  such  property  for  satisfaction 
of  the   mortgage    debts. 

The  minor  (after  attaining  majority^ 
sued  to  compell  reimbursement  by  the  other 
members  of  the  family.  Held  that  the  par- 
tition deed  was  enforceable  in  favour  of  tho 
plaintiff,  j  ist  as  much  as,  if  just  and  equi- 
table, it  would  have  been  binding  upon  him, 
and  that  the  plaintiff  was  eulilled  to  sue 
for  any  benefit  which  the  deed  purported 
to  secure  to  him. 

Held,  also,  on  a  construction  of  the 
partition  deed  that  the  plaintiff  was  also 
entitled  to  sue  under  section  23  (c)  of  the 
Sp:5cifio  Relief  Act,  1877.  .30  LA.  220  refer- 
red to.  AWADH  SABUJ  PR.ASAD  SINGH 
V.  SITARAM  SINGH,  AWN-  (1906),  261 
=3  A  li  J.  785  =  39  A  37- 

58-  8.  24,  Cl.  (b)  SiUt  by  mortgagee 
to  recorer  mortgage  vioney  not  a  suit  for 
specific  performance — Undue  influence — Void 
or  voidable   ajntract — Damages. 

A  mortgagee  sued  to  recover  his  mort- 
gage money,  according  to  the  terms  of 
his  mortgage  bond.  It  was  found  that  he 
had  not  paid  a  portion  of  the  mortgage- 
money  to  a  prior  mortageo  as  agreed  in 
the  bond.  The  defendants,  mortgagors,  con- 
tended that  the  suit  was  one  for  specifio 
performance  under  S.  24  ol.  (b)  of  the 
I  Specific  Relief  Act,  that,  as  the  plaintiff 
mortgagee  had  failed  to  perform  his  part 
of  the  contract  by  not  paying  off  the 
prior  mortgage,  the  defendants  were  not 
bound  to  perform  their  part  of  the  contract, 
that  the  plaintiff  was  entitled  to  recover 
only  the  balance  of  the  principal  amount 
found  to  bo  acualli  due  and  such  interest 
as  the  Court  might  consider  fair,  and  that  the 
provision     as     to     compouud    interest     was 
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unenforceable  as  it  was  obtained  ly  undue 
influence. 

Held,  that  this  was  only  a  suit  for 
recovery  of  money,  based  on  a  mortgage 
bond,  and  could  not  be  regarded  as  one 
for  specific  pfrfermance  under  S.  24  (b)  of 
the    Specific    Relief    Act. 

Held,  farlhei;  that  there  wag  no  evidence 
of  uudue  influence  and  the  deed  was  not 
shown  to  be  either  void  or  voidable.  The 
provision  to  pay  compound  interest  accord- 
ing  to    terms  of    the  deed  must   be  enforced. 

Held,  also  that  the  defendants  could, 
in  a  separate  suit;  sue  the  plaintiff  mortgagee 
for  recovery  of  such  damages  as  may  have 
accrued  to  them  owing  to  the  mortgagee 
not  having  paid  off  the  prior  mortgage. 
8  O.  C.  .5.  and  18  M.  226  referred  to.  KANI 
BAGHUBANS   KUAR    v.    RAUNAK  ALI,— 

10  C    69 

59.  S.  29- — Specific  performance  of  sale — 
Conveyance  by  vendor  to  third  parties  after 
agreement  of  sale   with    plaintiff — Parties. 

The  plaintiffs  sued  defendants  Nos.  3 
to  T  for  specific  performance  of  an  agree- 
ment of  sale  of  the  property  in  dispute, 
and  obtained  a  decree  against  them  for 
the  enforcement  of  the  said  contract.  The 
defendants  had,  previous  to  the  suit,  trans- 
ferred the  property  in  dispute  to  third 
parties  after  obtaining  the  decree  the  plain- 
tiff was  resisted  by  the  transferees  from  taking 
possession  of  the  property. 

Held,  that  the  plaintiffs'  subsequent  suit 
against  the  transferees  was  not  barred  under 
Sections  13  and  id  of  C.  C.  P.  The  causes  of 
action    are  different. 

The  plaintiff  was  not  bound  to  have 
included  in  the  previous  suit  his  claim 
for  recovery  of  possession  as  against  the 
principal  defendants.  According  to  Section 
27  of  the  Specific  Relief  Act,  it  was  sufficient 
that  the  specific  i^erformance  of  the  con- 
tract was  enforced  against  the  defendants 
Nos.  3  to  7  only.  '-The  word  "may"  in 
this  section  doea  not  mean  "must."  ABDUL 
WAJID   V.    BOIDA     NATII     DHUR.     6-    C- 

W-  N-  814. 

60-  S.  27 — Joint  Mitakshara  family,  suit 
against  father — Breach  of  trust — Legal  neces- 
sity. 

In  a  suit  brought  against  the  father  of  a 
joint  Mitakshara  family,  having  sons,  for  the 
specific  performance  of  a  contract  to  sell 
land,  the  Court  Would  not  ordinarily  decree 
specific  performance  of  the  contract  with 
full  knowledge  tliat  the  vendor's  powers  of 
alienation  are  limited  and  can  be  exercised, 
only  when  there  exists  a  legal  necessity  suffi- 
cient to  justify  the  transfer,  in  the  absence 
of  which  the  sons  might  at  any  moment 
interdict   the  sale. 

In  such  a  case,  the  Court  would  ordi- 
narily require  the  plaintiff  to  give  some  proof 
of  tUe  uocessity  for  ihe  sale.  5  JI.  337,  4  M.  L. 
J.  "J  and  (ISO.'i)  2  .Sch.  and  Lof.  553.  F.  BAI- 
KUlNTHA  BaRIK   i;  SHIB  DASS,— 2  C-  L-  J- 

321. 
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61-  S-  27 — Hindu.  Law — Joint  Hindu 
family — Powers  of  manager — Father's  powers — 
Son's  liability — Alienation — Creditor's  duly — 
Necessity — Onus. 

The  primary  and  general  rule  is  that  no 
member  of  a  co-parcenary  can  alienate  or 
encumber  more  than  his  own  share  unless  (a) 
justifying  necessity,  material  or  spiritual,  be 
shown,  or  (6)  unless  all  the  co-parceners  to  be 
affected  give  express  or  implied  consent. 

If  however  family  necessity  exist,  the 
ordinary  manager  has  power  to  do  what  is 
best,  and  when  so  acting,  his  power  cannot 
be  defeated  by  any  individual  member  with- 
holding his  consent. 

A  father  as  head  of  the  family  might 
have  greater   powers,  but  could  not  have  less. 

There  is  no  presumption  in  favour  of  the 
manager  that  moneys  borrowed  by  him  are 
for  family  purposes,  and  the  father  is  not  in 
a  more  favourable  position  as  regards  the 
condition  as  to  the  existence  of  j  istifyiug 
necessity.  In  both  cases  the  following  prin- 
ciples spply  when  consent  is  not  given; — 

(a)  The  power  must  be  exercised  only 
in  case  of    need. 

(b)  The  matters  to  be  considered  are:  (i) 
the  existence  of  pressure,  (ii)  the  means  of 
averting   it,  (iii)  the  benefit  to  be  conferred. 

(c)  If  the  lender  or  purchaser  bo  a  party 
to  mismanagement,  he  cannot  take  advantage 
of  his  own  wrong. 

(d)  The  lender  or  purchaser,  however, 
unless  he  acts  mala  fide,  is  not  affected 
though  better  management  inight  have  pre- 
served the  estate  from  debt. 

(e)  The  lender  or  purchaser  is  bound  to 
enquire,  but 

if)  If  he  does  enquire  and  acta  honestly, 
the  real  existence  of  necessity  is  not  a  con- 
dition precedent  to  the  validity  of  the  trans- 
action, provided  the  neoessitv  r.Uigcd  is  suffi- 
cient and  reasonably  credited. 

{g)  The  lender  or  puriluifcr  is  not 
bound  to  see  to  the  applic.tiion  of  the 
money  advanced. 

The  question  on  whom  does  the  onus 
lie  is  one  not  capable  of  a  general  and  in- 
flexible  answer. 

But  though  the  father  cannot  alienate 
without  either  jjstifying  necessity  or  con- 
sent yet  the  alienation  will  not  be  set  aside, 
if  the  alienee  had  reasonable  ground  for 
supposing  that  jastifying  family  necessity 
existed. 

The  circumstance  which  renders  an  ali- 
enation ty  a  father  of  bis  son's  interest  un- 
impeachable save  on  the  ground  of  immor.il- 
ity,  is  not  the  form  or  mode  of  the  transfer, 
but  the  existence  of  a  morally  unimpeach- 
able debt  contracted  by  the  father  and  an- 
tecedent to  that  transfer,  .'ind  if  such  an- 
tecedent debt  existed  and  the  alienation 
purported  to  extend  the  son's  iutorest,  tlieti  ', 
it  was  immaterial  w'uat  was  tlio  particular  ' 
mode  by  which  the  alienation  was  effected, 
whether  by  sale  in  execution  of  a  money  or 
mortgage  decree  or  by  private  conveyance, 
for  the  antecedent  debt    being  a  family  obli- 
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gation  the  alienation  on    account  of  it  could 
ouly   be  disputed   on  the  ground    of  the    im- 
morality ot    the  antecedent   debt.     It    could 
not  be  disputed   on    the    ground  either    that 
the   debt    was  not   incurred   for    the  bonetit 
of    the  family,    or    on    the    ground  that  the 
alienation   had    been    made  in     a   particular 
way   either  in    invitum   on   a  money    decree 
or   a    mortgage    decree,    or   by    private    con- 
veyance, or  on  the   ground   that  the  son  had 
cot  been   a  consenting  party  to  the    transac- 
tion by   which   his   interest    was    alleged    to 
have  passed.     NATHAJI  DURGAJI  v.   SITA 
RAM  NAliAYEN,  4  B-L-E-  587- 
62-     S-  27 — Hindu    Law — Minor — Contract 
by  fatlier  to  sell  ancestral  property — Specific  per- 
jormance  of  such  contract — Circumstances  justi- 
fying sale — DMs  of  father — Burden  of  proof  of 
J ustifying  circumstances. 

By  a  written  agreement  dated  9th  March 
1900,  the  first  and  second  defendants  (a  sou 
and  his  mother)  contracted  to  sell  to  the 
plamtifi  certain  laud  which  was  ancestral 
property.  The  plaintiff  stated  that  he  sub- 
sequently discovered  that  the  first  defendant 
had  a  minor  sou,  whom  he  made  a  defendant 
in  the  suit  (defendant  3),  and  he  used  all 
thre^  defendants  for  specific  peformance  of 
the  agreement,  ooutending  that  the  minor's 
interest  was  bound,  inasmuch  as  the  proper- 
ty was  sold  in  order  to  pay  family  debts. 
Held  that  no  decree  could  he  made  against 
the  mmor  defendant  (defendant  3).  No  doubt, 
in  order  to  satisfy  such  of  his  debts  as  would 
he  blading  on  liis  heirs,  a  Hindu  father  can 
sell  the  entirety  of  the  family  property  so  as 
to  pass  even  his  son's  interLSt  thereiu,  but  in 
this  case  there  was  no  evidence  of  debts  that 
justified  the  sale.  It  lies  ou  him  who  seeks 
to  bind  ihe  infant  to  prove  justifying  circum- 
stances, and  this  the  plaintiff  had  failed  to 
do.     JAMSKTJI  N.  TATA  v  KASHINATH,— 

26B326-3BLR.  Bas- 
es.    S-  27-— i^e  S.   lti—32.  a.  S32.   No   33 
siip^)  a. 

64-  S-  27- — Mortgage  with  right  of  pie- 
empiion  in  favour  of  mortgage — Assignment  of 
equity  of  redemption — AssignCL's  stiit  to  redeem 
— Muit'jagee's  plea  of  pre-emption  after  over 
30  years— 

A  mortgaged  certain  landwith  possession 
to  B  with  a  stipulation  that  B  will  have 
a  right  of  pre-emption  whenever  A  would 
wish  to  sell  the  land.  A  sold  his  equity 
of  redemption  to  G  in  1873.  C's  interest 
was  in  1693  sold  in  execution  of  a  decree 
against  him  and  bought  by  D.  In  1897  D 
sued  L'i  representative  for  redemption,  who 
set  up  the  pre-emption  condition  of  the 
mortgage  in  bar  of  the  suit,  contending  that 
under  that  coudition  the  assignment  to  C 
and  the  subseqaunt  purchase  of  his  inter- 
est by    D    were    invalid. 

Held  that  D  was  entitled  to  redeem. 
B's  right  Could  be  no  other  than  a  right 
to  specific  performance  under  S.  27  ■Speci- 
fic lielief  Act  against  a  transferee  who  had 
takun  with  notice  o  the  covenant.  D  had  | 
no   such  notice  and  the   time    for  the   per 
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formance  of  the  pre-emption  contract  had 
long  passed  without  any  thing  being  dona 
and  the  natural  inference  was  that  the 
right  had  been  waived  or  olherwiae  dischar- 
ged. Assuming  that  the  couiruct  was  valid 
and  there  was  notice  of  it,  defendant  could 
not  be  allowed  to  use  it  as  an  answer  to 
plaintiff's  suit  in  as  much  as  no  suit  could 
now  be  brought  to  enforce  the  contract. 
The  cause  of  action  arose  in  i8i3  aud  the 
right  to  enforce  the  pre-emption  was  now 
barred.  20.  M.  3U.5  ana  18  i\l.  43i  referred 
to.     KAMA     tiAMI    PATTER    v.    CHIISISAK 

ASARl,    24.  M.  449- 

65-  S.  2T-—Spi'cific  performance — Sale. 
Contract  of — lutci^is   of  managing  memheis. 

The  plaint  allegea  that  the  first  defen- 
dant, as  managing  member  of  ihe  undi- 
vided family  consisting  of  the  three  de- 
fendants, entered  into  a  contract  to  convey 
the  lauds  mentioned  lu  the  plaint,  but  there 
was  no  allegation  that  the  second  and 
third  defendants  were  paties  to  the  contract, 
or  that  they  had  authorized  or  ratified  the 
same. 

Held,  that  the  plaint  disclosed  no  cause 
of  action  against  the  secouU  and  Imrd  de- 
leudants  for  spucifiu  performance  of  the 
first  defendants  contract  aud  the  suit 
against  them  should  have  been  uismissed  on 
the  first  heanug.  i'ue  plaiuiiif  was  found 
untitled  lu  decree  against  the  first  defendant 
without  determining  whether  the  sale  by  hiiQ 
would  bind  the  interests  of  the  secoud  and 
third  defendants  in  the  property  agi-ced  to 
bo  sold.  (KOSURl)  HA.^iAKAJU  v.  (lALU- 
RV;    RAMALliXGAM.     12   M.    L-     J.,    1S02. 

p.  400- =  26    M.  74. 

6B-  S.  27-  \eyiaor  and  Purchaser — Agree- 
iHiHi  io  Sell  to  A — Subsequent  sale  of  same 
land  to  B  uiider  reyiaiered  conveyance — 
NuUca  of  prior  agreement — Pnoi-Uij— Trust 
Act   (U  of    labii),   s.  yi. 

Un  26th  June  1895,  the  first  defendant 
entered  into  an  agreemant  to  sell  certaia 
laud  to  the  plaiuiitf,  and  six  months  later 
(19th  December  Ib'jo),  ho  sold  the  same 
land  to  the  second  defendant  and  convey- 
ed it  to  him  by  a  registered  deed,  in 
lt96,  the  plamtifi  sued  the  first  aefoudant 
for  specific  performance  of  his  a^re^ment 
aud  on  the  bih  March  l,s9i,  ouiaiued  a, 
decree,  in  execution  of  which  a  conveyance 
of  the  land  was  executed  to  him  by  the 
Court  uuder  s.  201  of  the  Civil  Procedure 
Code  (XIV  of  laa2).  The  plamunthen  at- 
tempied  to  take  possession,  Ijut  was  resisted 
by  Ihe  secoud  dtieudant.  He  thereupon 
filed  this  suit.  It  was  found  that  ihe 
second  defendant  bought  in  December  ib'jo, 
with  notice  of  the  earlier  agreement  with 
the   plaintiH  of   June    iS'Jo. 

Held  that  the  plamtifi  was  entitled  to 
possession.  The  second  delendant  having 
bought  with  nouce  of  the  plaintifi's  con- 
tract, he  held  tLe  property  tor  the  bene- 
fit of  the  plaintiff  to  the  extent  necessary 
to    give    effect    to    that     eouuaet. 

Held,   also    that  the  form  of  the  decree 
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The  jurisdiction  to  rectify  an  instru- 
ment  is   discretionary  and   equitable. 

In  the  exercise  of  sound  discretion  the 
court  will  only  act  on  parol  evidence  when 
satisfied  that  there  is  no  existing  writing  which 
contains  the  original  instructions  or  contract. 

In  order  to  procure  the  rectification  of 
a  contract  the  proof  must  be  clear,  irre- 
fragable and  the  strongest  possible.  As  the 
point  to  bo    proved    is   that    the  concurrent 
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should  be  as  follows  : — There  should  bo  a 
declaration  that  the  second  defendant  holds 
thej  property  for  the  benefit  of  the  plain- 
tiff to  the  extent  necessary  to  give  effect 
to  the  contract  of  the  2-5th  June  1895  ; 
there  should  bo  a  decree  that  the  second 
defendant  do  execute  to  the  plaintiff  a 
proper  conveyance  of  the  fhikan  ;  and  a 
decree    for    possession.     GAFFUB     v.     BHI- 

KAJI    I.  L.  R.,   26  B-  159-  ,.    ,--  - 

67-  S.   27.— Si>ecijlc  peijormance— Penalty  \  intention  of   all   the  parties    to  the  contract 
—Damages.  was    different    from    tliat   expressed     by    the 

^\here   the  contract  is     that    a     certain     written  contract    the    Court    will  attentively 
act    shall   be    done   and  a   sum    is    annexed     regard   the  admission    or   djnial    of    the    de- 
therewith   by    way   of   penalty  or    damage   to     fendaut    as  one  of    the  parties, 
secure    its  performance,   specific  performance  In    matters   of    mistake,    the    court    un- 

tbereof   may     be     decreed,     but    where     the     doubtedly  has   iarisdictiou,    aad  though  this 
contract  leaves  it  to  the  option    of  the  under-     j-   ;    i-i^  •  •>  .      ,  .      ,       . . .° 

taker  to  do  a-  certain  act  or  to  pay  a 
certain  sum  as  damages  such  contract  is 
satisfied  by  the  payment  of  the  sum  and 
the  contractor  can  not  be  compelled  for 
specific  performance.  R.\M  DHAN  v 
MOHAN  LAL.  A-  L-  J.  688.  (See  Con- 
tract  Act  S.    74.    Nij    aoj], 

68-  S-   27-   ib)— specific  performance. 
A  claim    for   specific'  performance    of   a 

contract  for  sale  of  laud  may  be  enforced 
not  only  against  the  vendor  but,  under  cer- 
tain circumstances  mentioned  in  S.  27  (b), 
against  a  subsequent  purchaser  also.  The 
Court  can  make  the  subsequent  purchaser 
a  party  to  the  suit  under  S.  32,  G.  P.  C 
MAUNG   TUN  WA  v.  MAUNG   THA  KADO 

1  L  B    R ,  1900  02    p.  252 

69  S.  27  [h)-Rc'jistercd  deed  of  sale- 
Prior  verbal  bale  to  another  person — Notice  — 
S.  iS,  Beijidration   Act. 

A  sold  bis  laud  to  B  verbally  and  after- 
wards he  sold  it  to  C  by  registered  deed,  and 
the  subsequent  purchaser  had  actual  notice 
of  the  prior  sale,  held  that  the  equitable 
doctrines  of  notice  applied,  notwithstanding 
the  provisions  of  S.  48,  Registration  Act  (4 
B  lat),    10  0  2.50,    10  C  710  refd  to). 

The  prior  purchaser  is  entitled,  under 
S.  27  (b)  Specific  Rohef  Act,  to  a  decree  for 
specific  performance  of  the  sale  to  him,  as 
against  both  his  vendor  and  the  subse- 
quent purchaser,  who  had  notice  of  the  prior 
sale.  TUN  ZAN  v.  MAUNG  NYUN.  4  L- 
B    R-  26. 


70    S-   ZQ-Aroard—On  an  arbitration  held 
tvilhoiU   Court's  intervention. 

When    au  award   has  boon  made  in  arbit- 
ration  proceedings,    held  without   the  inter- 


vention   of   a   Court  of 


stice 


J  during    the 

pendency  >of  a  suit  or  appeal  a  party  can 
Dring  a  regular  suit  to  enforce  it  under  S. 
30  Specific  Relief  Act,  even  though  the  ex- 
istence of  the  award  was  not  brought  to  the 
notice  of  the  Court  before  the  suit  or  ap- 
peal was  decided.  24.  W.  R.  41,  i,  Mad  H 
C.  R.  110,  15.  M.  99,  19.  M.  290,  20.  M.  400 
referred    to.     U.   WATHAWA    v.    NGA     PO 

U   BR  1906  P    8    (Specific  Relief). 

71  S.  31 — Mistake — lieUijicatton  of  deed  for 
Discretion, 


jurisdiction  is"  to  be  exercised  with  great 
caution  and  care,  still  it  is  to  bo  exercised 
in  all  cases  where  a  deed,  as  executed,  is  not 
according  to  the  real  agroem::ut  betweou  tha 
parties.  lu  all  oases  the  real  agreement  must 
be  established  by  evidence  whether  parol  or 
written;  if  there  be  a  previous  agroemeut  in 
writing  which  is  unambiguous,  the  deed  will 
be  reformed  accordingly:  if  ambiguous,  parol 
evidence  may  be  used  to  express  it,  iu  the 
same  manner  as  iu  other  cases  where  parol 
evidence  is  admitted  to  explain  ambiguities 
in  a  written  instrument. 

In  the  case  of  "a  previous  agreement  in 
writing  which  is  unambiguous"  the  Court 
cannot  admit  parol  evidanco  to  rectify  the 
final  instrument  executed  in  accordance  with 
such  agreement  any  more  than  it  could  allow 
the  party  to  maintain  a  suit,  while  the  agree- 
raeut  was  yet  executory,  first  to  rectify  the 
agreement  by  parol  evidence  and  then  exe- 
cute it  as  rectified.  For  this  would  be  to 
"reform  (the  instrument),  by  that  evidence, 
which  if  (the  instrument)  rested  in  fieri  would 
be  inadmissible  to  aid  in  carrying  it  into 
execution." 

If  there  be  no  previous  agreement  in 
writing,  the  modern  rule  is  that  a  deed  may 
be  rectified  on  oral  evidence  of  what  was  the 
real  intention  of  the  parties  at  the  time,  if 
clear  aud  uncontradicted. 

But  if  the  alleged  mistake  is  positively 
denied  by  any  party  to  the  instrument,  parol 
evidence  alone  is  inadmissible  to  prove  it. 

When  the  plaintiff  sued  for  rectification 
of  a  policy  of  fire  insurance  obtained  through 
au  agent  after  the  goods  were  destroyed  by  fire. 
Held,  that  if  tlie  plaintiff  gave  h  e  agent 
au  ambiguous  order,  which  the  agent  con- 
strued in  a  way  in  which  it  was  open  to  him 
so  to  do  the  plaintiff  was  disentitled  to  relief 
against  the  defendant. 

Held,  further,  that  parol  evidence  as  to 
wh'-t  happened  before  the  covering  note  was 
signed  was  inadmissible  for  the  covering  note 
was  the  original  instructions  or  contract  so 
far  as  the  defendant  company  was  concerned. 
JIWRAJ  SINGHJI  V.  THE  NORWICH 
ASSURANCE  Co,     5.  B-  L.  R,  853- 

72-  S-  31 — Whether  a  document  may  he  recti- 
fied i?i  respect  of  terms  intentionally  '."nitted 
by  parties  from  i)iserti07i. 
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Tho   parties  to    a   contract    delibaratoly  BHANJI   v.    RAMNATH     DADOBA.      8-    B- 

omitted  certain  terms   of   it,    from    the   deed  L-  R.   354  =  30   B-  457- 

under   the   mistake  that  those   terras   could        75     S-    31— 0»f!    sided    mislake—Rictifica- 

be  enforced.     Held   that   subsequent  resiling  tion,    proper  remedy. 

by   one  of   the   parties   does   not   entitle  the  A  sued  B  for   tho  rectification  of  a  mort- 

other   to   rectification  of  tho   deed.     S.  31,  of  gago-bonc!,  on   tho    ground    that    tha   share 

tho  Act,  S.  'J2,  Indian  Evidence  Act,  and  the  mortgaged   has  been   wrongly   dosoribol. 
in'esumption  that   every  one   is    supposed    to  Hr.Ul    the   suit  ooulJ    not    be  maiutainod 

bo   acquainted    with    tho    law    support     this  !  as   the  mistake  was   only  unilateral   and    not 


view  and  bar  the  rectification.  There  can 
be  no  rectification,  if  by  the  intention  of  the 
parties  the  written  instrument  did  not  com- 
prise all  the  tcrmsjof  the  pxtual  agreement, 
since  that  party,  who  delibaratoly  and  gra- 
tuitously ran  the  risk  involved  in  trusting 
to  tho  other's  honour  must  continue  to 
abide  by  such  previous  determination.  The 
Court  cannot  interfere  for  tho  rectification 
of  such  an  instrument  by  the  introduction, 
into  it,  of  tho  intentionally  omitted  terms 
because  what  is  done  purpaselv  is  evidently 
not  done  by  mistake.  LATOHJIAN  RAO  v. 
GANPAT  RAO,  2  N-IB,-  49- 

73.  S-  Sl—H'^etijication  of  sale-deed  upon 
xohich  plaintiff's  title  rests — Respondent's  objec- 
tions against  a  non-appellant. 

A  respoudant  can  not  file  objections 
against  a  party  who  is  not  an  appellant  in 
tho  case  and  whose  interest  is  entirely  dis- 
tinct  from  those  of  the  appellants. 

The  plaintiff  sued  for  possession  of  cer- 
tain plots  upon  a  sale-deed.  Those  plots  did 
not  appear  in  the  deed,  but  it  was  said  that, 
by  mistake,  other  numbers  were  inserted! 
Another  sale-deed  was  subsequently  executed 
by  the  defendant  in  favour  of  the  plaintiff  to 
rectify  the  mistake  in  tho  first  deed,  but  the 
numbers  in  suit  did  not  appear  in  the  second 
deed. 

Held,  that  tho  deed,  upon  which  the 
plaintiff's  claim  rested,  not  having  been  recti- 
fied in  accordance  with  the  provisijns  of  S. 
31  of  tho  Specific  Relief  Act,  the  plaintiff's 
suit  was  not  niaiutainable  23  A  93,  30  C.  G55 
followed.     SAJJAD  HUSAIN  v  BAKAR  ALI, 

11  0  C-  93. 

74.  S-  SI- — Relief  for  mistake — Mutual 
mistake — Rectijlcation. 

For  a  right  to  claim  rectification  of  a 
document  it  is  necessary  to  show  that  there 
has  been  either  fraud  or  mutual  mistake. 

Under  the  terms  of  S.  31  of  the  Act,  it  is 
necessary  that  the  Court  should  find  it  clear- 
ly proved  that  there  was  a  matual  mistake. 

A  person,  who  seeks  lo  rectify  a  deed  upon 
the  ground  of  mistake,  must  establish,  clear- 
ly and  satisfactorily  that  the  alleged  inten- 
tion, to  which  the  deed  is  desired  to  con- 
form, continued  concurrently  in  the  minds 
of  all  parties  down  to  the  time  of  its  execu- 
tion, and  also  must  show  exactly  and  pre- 
cisely the  form  to  which  the  deed  ought  to 
be  brought.  There  is  a  material  diffcrenco 
between  setting  aside  an  instrument  and 
rectifying  it  on  the  ground  of  mistake.  In 
the  latter  case  one  can  only  act  upon  the 
mutual  and  concurrent  intention  of  all  par- 
ties for  whom  the  Court  is  virtually  vn.ak- 
ing  a  now   writtcnagreement.     MADHAVJI 


mutual.  A  mistake  on  one  side  miy  be 
ground  of  defence  or  a  ground  for  rescind- 
ing, but  not  for  correcting  or  rectifying  an 
instrument.  To  rectify  a  contract,  where 
tho  mistake  was  unilateral  and  not  mutual 
is,  in  olToot,  to  make  for  one  party  a  now 
contract  different  from  what  ho  intended. 
Where  the  mistaiie  is  only  unilateral,  a 
suit  for  specific  performance  would  bo  tha 
proper  remedy.  (Welds,  A.  J.  C.  doubtin,'). 
THAKUR  JAWAHIR  SINGH  v.  ARJIJN 
SINGH.     8  0.  C-   !• 

76  S.  38,  41 — Court  may  order  return  of 
money 

Under  S.  38  &  41  the  court  may  order 
rotnru  of  money  in  oases  whero  it  decrees 
rescission  of  a  contract  or  oancoUation  of  a 
document.  But  whero  ono  gave  money  to  a 
minor  knowing  him  to  bo  so.  Their  Lord. 
ships  refused  to  make  an  order  for  the  re. 
turn  of  money.  It  is  not  equitable  to  com 
pel  a  person  to  pay  moneys  in  a  transaction' 
which  is  void  as  against  that  person  A.  C. 
1903.  P.  0  P.  C.  followed.  JIOHUNI  BIBEB 
V.  DHARMO  DAS  GHOSE.  5  B-  L-  R. 
421=30  I.  A-  114  =  7-  C  W-  N  441  =30  C- 

539.     (See  also  .j.  B.  L.  R    JV,  under  S.   il). 

77  S-  33  &  ^l— Refund  of  mo.iey  where 
property  sold  is  minor's  and  the  vendee  knows  it. 

Where  a  person  enters  into  a  transaction 
with  a  minor  knowing  fully  that  ho  is  a 
minor,  tho  Court  of  equity  will  not  compel 
tho  minor  to  return  to  him  the  mouoy  ad- 
vanced by  him  so  as  to  put  thj  parl.ios  iu 
the  place  in  which  tUey  were  before  tha  con- 
tract, for  the  transao'ion  is  wholly  void 
against  tho  minor.  7.  C.  W.  N.  441,  30.  C.  539 
P.  C.  L.  R.  I.  Ch.  1902  P.  1  followed.  INDAR 
SINGH   V.  NARINDAR   SINGH.     S3   P.  R. 

1904. 

78  S.  S9—Li^'iitatio}i—To  siiits  brought 
under  S.  39  Aet  91  of  Limitation  Act  (18!7) 
applies— See  L.  Act  Art.  91—5  B.L.R,  533= 
'i7  B  56. 

79  Do.— Sec  Limitation  Art  91^15  M.L.J. 
?'?i'— St'c  also   No.  SS  infra. 

80  S.  3Q  — Pending  suit— Another  suit  barred 
on  the  defence  in  the  first  suit — Cancellation 
of  instrument. 

On  the  16th  March,  1399,  the  firm  of 
Chhagaulal  Haribhai  brought  Suit  No.  93 
of  1899  against  Dhondu  and  Baba  to  re- 
cover a  sum  due  on  a  bond  p-issod  by  them  to 
the  firm.  Tho  defence  pleaded  that  the  bjnd 
was  void,  being  passed  for  tho  balance  duo 
on  wagering  transactions.  While  this  suit 
was  pending,  on  the  13th  Juue,  l.S;)9,  Uhoudu 
(one  of  the  defoi^  lants  iu  tho  suit)  brought 
Suit  No,   1137   of    1899,   to   Ijavg    tUp   ^hoy^~ 
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mentioned  bond  canoellod  and  delivered  up 
to  him,  under  s.  39  of  the  Specific  Relief 
Act.  The  Subordinate  Judge  decided  both 
the  suits  together ;  he  dismissed  the  first 
suit  and  allowed  plaintiff's  claim  in  the 
second.  Held  that  the  form  of  specific 
relief  provided  for  by  s.  39  of  the  Specific 
Belief  Act  was  founded  upon  the  admini- 
stration of  protective  justice  for  tear  (quia 
timet) ;  aud  that  there  could  be  no  fear,  in 
the  second  suit,  that  the  plaintiff  would 
suffer  serious  injury  if  he  did  not  bring  the 
suit,  for  the  plea,  which  was  the  foundation 
of  the  second  suit,  was  raised  by  him  in  the 
defence   to    the   previous    suit. — CHHAGAN 

LAL  V.  DHONDU,  §.  B-  L-  R-  575  =  27-  B- 
607. 

81  S-  39 — Atuard  made  othenoise  than  on 
a  reference  under  C.R.C. — Suit  to  set  aside  such 
an  award. 

Held,  that  a  suit  to  set  aside  an  award 
made  otherwise  than  on  a  reference  under 
Chap.  XXXVII  of  the  Code  is  entertainable 
by  a  Civil  Court  in  Lower  Burma  under  S. 
39  of  the  Specific  Relief  Act.  LU  THA  v. 
MA  SHWE  ME,  3.  L-B-H.  4. 

Reference.— (lS9i>)  P.J.L.B.  -180,  overruled. 

82  S.  39— CVi!()-t  Fecs—G  B.L.B,.  1125=29  B 
207  See  Court  Fees  Act  (1S70)  No.  12.  Col  101 
Ante. 

83  S.  89 — Bighl  of  reversioner's  to  the  can- 
cellation of  a  deed. 

By  a  deed  of  gift  executed  by  a  Hindu 
female  heiress  a  cloud  is  thrown  on  the  rights 
of  reversioners  and  they  have  a  cause  of 
action  under  S.  39,  Specific  Relief  Act,  to 
have  the  deed  declared  null  and  void  as 
against    them.— BALBHADRA    v.    MUSSTT 

BHAWANI.  II C-W-  N  957-60-  L-J-  233, 
=34  C.853- 

84-  S.  39- — Concellatian  of  an  'executed 
conveyanee-Suit  for  non-]}aymcnt  of  considera- 
tioti — Misrepresentation— 'Fraud. 

To  entitle  a  party  to  the  rescission  of 
a  conveyance  nttcr  its  completion,  he  must 
make  out  a  case  of  misrepresentation  and 
fraud,  or  he  must  prove  an  error  in  sub- 
staniialihus  sufficient  to  annul  the  whole 
contract. 

Where  a  party  has  a  right  to  possession 
the  Court  will  not  treat  him  as  a  wrong- 
doer. All  that  the  Court  can  do  is  to  com- 
pel him  to  pay  the  money  which  is  duo 
if  he  wishes  to  retain  his  possession.  BAS- 
LINGAPAPA  bin  BASAPA  v.  VIRUPAXAPA 

BUDRAPA.    5.  B.  L.  R-  392- 

85-  S-  39- — Fraudulent  Assignment — Suit 
by  creditor  to  set  aside  — Suit  by  creditor  on 
his  own  behalf  and  also  on  bclutJf  of  all  cre- 
ditors—Civil  Procedure  Code  (XlV  of  1SS2), 
S.  30 — Misjoindci — Notice  of  assignment — Ma- 
homedan  Law — ilushaa — Assiynment  of  un- 
divided share. 

The  plaintiff  A  obtained  a  decree  against 
0  in  July  189S  and  in  execution  attached 
a  one-third  share  of  the  interest  of  C  accru- 
ing upon  certain  moneys  in  the  hands  of 
the  Accountant  General  of  Bombay.  The 
aftid  one-third  share   was  thoceupon  claimed 
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by  B.  the  wife  of  C  who  alleged  that  it 
had  been  assigned  to  her  by  her  husband 
by  a  deed  of  assignment  executed  by  him 
on  the  15th  October  1886.  A  now  sued  to 
have  that  assignment  set  aside;  contending 
that  it  was  a  sham  and  colourable  transac- 
tion; that  the  share  had  remained  the  pro- 
perty of  C  and  was  liable  to  attachment 
as  such. 

Held  A's  suit  for  himself  and  on  behalf 
of  other  creditors  was  maintainable,  even 
though  other  creditors  were  not  parties  there- 
to and  no  sanction  under  S.  30  C.  P.  C.  had 
been  obtained,  because  all  of  them  had  one 
cause  of  action  against  the  deed.  EBR.A- 
HIMBHAI  RAHIMBHAI  v.  PULBAI  AND 
KARilALLI,  B-  577  4.  B.  L.  R.  180=26- 

86 — 8-  39-  Suit  to  set  aside  an  award — Exer- 
cise of  Court's  discretion. 

Held,  that  in  a. suit  under  section  39  Spe- 
cific Relief  Act  1377,  to  cancel  an  award  throe 
points-must  be  mi,do  good  by  the  plaintiffs: 
1st,  that  the  award  is  void  or  voidable,  2ndly, 
that  thoy  have  reasonable  apprehension  that 
such  instrument  if  loft  outstanding  may 
cause  them  serious  irjiry;  and  thirdly,  that 
the  Court  ouglit  under  the  circumstances  of 
tba  ca-e  in  the  exercise  of  its  discretion  to 
adjadgo  the  award  void  or  voidable  and  order 
it  10  be  delivered  up  and  cancelled. 

Held,  on  evidence  that  the  award  was  not 
void  for  any  coercion  having  been  exercised 
by  the  djfendmts  on  the  plaintiffs  to  make 
the  reference  to  arbitration.  Without  decid- 
ing other  o'iji3tions  to  the  validity  of  the 
award  the  Court  d-joline  to  pass  a  decree  can- 
celling it  as  the  plaintiffs  failed  to  show  that 
thoy  had  any  reasonable  appreheasion  that 
the  award  if  loft  oatstaudiug  would  cause 
tliem  serious  iujui-y  and  the  conduct  of  tha 
plaintiffs  had  not  beon  such  as  to  call  for  an 
exercise  of  the  Court's  discretion  under  sec- 
tion 39,  Specific  Belief  Act,  in  their  favor. 

When  the  exercise  of  the  Court's  discre- 
tion under  Chapter  V  of  Specific  Relief  Act, 
(I  of  1677)  is  invoked  it  is  obviously  material 
to  see  whether  the  plaintiffs  have  a;ted  with 
promptness,  whether  any  delay  on  their  part 
has  altered  the  position  of  the  defendants,  as 
well  as  to  consider  what  is  the  nature  of 
their  claim  15  East,  209,  distin;,'uished. 
VULLEY     MAHOMED     v.     DATTUUHOY. 

25  B.  10- 

87-  S.  38— See  S.   9  and  39  36.   A.   236. 

No   25  supra. 

88-  8.  ^%—As  to  Limitation  See  Articles 
91  and  111  Limitation  Act  71  P.  R.  1901=2 
P.  L.  R.  1905  See  also  Nos.  7S  and  79  supra 

89.  S.  3Q.— Civil  Procedure,  15,  2M. 
A  suit  by  a  party  to  execution  proceed- 
ings to  have  a  Court  sale  set  aside  on  tha 
ground  of  fraud  will  lie  when  the  decree 
has  ceased  to  be  capable  of  execution,  aud 
it  is  no  longer  open  to  the  plaintiff  to  ap- 
ply under  section  244  to  the  Court  execut- 
ing the  decree — where  a  Subdivisional  Couit 
having  Jurisdiction  under  •section  10,  Upper 
Burma  Civil  Courts  Regulation,  entertains, 
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in  contravontiou  of  section  15,  Civil  Pro- 
cedure Code,  a  suit  which  should  have  boon 
instituted  in  a  Township  Court,  this  is  a 
mere  irregularity  which  does  not  vitiate  the 
proooedings— Limitation,  11,  12,  91,  95  178 
—Specific  Relief— 39  22.  B.  267,  10.  C.  538, 
19.  G.  C33,  25.  C.  718,  20.  M.  349,  16.  W. 
R.  Civil,  269  referred  to.  NG.\  SA  GYI  u. 
NGA  YE  BAN  ANU  NGA  TUN  MAUNG. 
U-  B    B-  1905-   p.  1-  (C.  P.  C.  page  36). 

90-  9-  39,=42— Co'lsfntciiort  of  lease~G rant 
"as  a  zaminil'iri  village''— Form  of  suit — Ju- 
risdiction of  Civil  and  Buoenue  Gourts—Oiulh 
Bent  Act— Limitation  Act,  sch.  11,  art.  91, 
120— 

A  lease  granting  land  to  the  defendant 
"as  a  zamindari  village"  was  hold  not  to 
make  him  a  more  tenant  subject  to  ojoct- 
meut,  but  to  create  a  perpetual  under-pro- 
prietary right  in  the  subj)ct  of  the  lease. 
The  relief  sought  by  the  plaint  in  a  suit 
in  the  Civil  Court  was  iJOssession  of  the 
village  with  mesne  profits,  and,  alternative- 
ly, a  declaration  that  the  defendant  had 
no  right  under  the  lease  beyond  that  of  a 
mere  lessee,  and  was  liable  to  ejectment ; 
and  also   other   relief. 

Held,  that  (the  Civil  Court  having,  with 
regard  to  tho  provisions  of  the  OudU  Rent 
Act,  1836,  no  jurisdiction  to  decree  posses- 
sion of  the  village  or  to  mako  such  a  dec- 
laration as  prayed  in  tho  plaint)  the  suit 
was  one  under  S.  39  or  S.  42  of  the  Spe- 
cific Relief  •Act  to  which  art.  91  or  art.  120 
of  sob.  II  of  tho  Limitation  Act  would  ap- 
ply; the  canooUation  of  tho  lease  or  a  dac- 
laratiou  of  its  invalidity  being  the  substan- 
tial relief  sought  and  the  only  relief  which 
the  Civil  Court  had  jurisdiction  to  give. — 
RAMPAL  SINGH  v.  BALBHADDAR  SINGH 

6.  C.  W.  N.  84,9=29-  I-  A  203=25-  A- 
1-  (P-  C-) 

91-  S-  39  and  ^2.—Dcclaraiicm — Hindzi, 
widow— Will—UrUif. 

A  sued  B,  a  Hindu  widow,  for  a  declara- 
tion that  tho  will  of  her  doooasod  hus- 
band axocutod  in  her  favour  was  invalid 
ns  against  him.  B  pleaded  possession  under 
the  will,  and  not  as  an  heir  as  a  Hindu 
widow.  The  will  gave  B  full  proprietary 
rights,    besides    a  restricted  power    to   adopt. 

He'd,  that  tho  oase  did  not  fall  within 
the  me  ining  of  section  43  of  the  Spiicific 
Relief  Act  but  'that  tlie  prayer  of  ths  plaiiit 
came  under  seotiou  39  of  the  .\ot  whioh 
empowers  the  Court  at  its  discretion  and 
without  application  by  plaintiff,  to  order 
the  impugns  1  insti-utnut  to  be  delivered 
up  to  bo  cancellea.  — IVDU  NATH  SINGH 
V.  BH^GWANT  KUAR,  1  0-  C-,  Stl^l.,  4- 
92  3.  39.  aJld,  H  —Cancellation  of  lease 
— Rights  of  mwlijagce  in  possession- -Secon- 
dary Evidence. 

A  mortgAgod  by  co'.ditional  sale  certair* 
property  to  13.,  and  fterwarda  executed  a 
perpetual  lease  and  an  a.^r3em-jat  supple- 
menting tho  lease  of  a  portion  thereof  in 
favour  of  C,  B.  sued  A.  and  G  for  cancel- 
lation  of   tho  laaso  and  thu  agruemeut  aud 
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declaration  that  thoy  wore  inoperative  and 
void  against  him.  A.  admittod  tho  mort- 
gage and  its  conditions,  but  conconded  that 
lie  had  authority  to  execute  the  lease  and 
tho  agroom.int.  0  also  admittod  the  fact 
of  B.'s  mortgage  but  alleged  that  he  was 
not  aware  of  its  conditions  and  that  A.  had 
authority  to  execute  tho  loa.se  and  the  ag- 
reement. B.  did  not  produce  the  original 
mortgage-deed,    but  a   certified   copy  of   it. 

Held,  that,  there  was  no  admissible  evi- 
dence on  record  in  proof  of  tho  oonicutg 
of   the   mortgvge; 

Held,  also,  that  having  failed  to  prove 
the  conditions  of  the  mortgage,  whioh  ac- 
cording to  the  plaint  entitle  him  to  a  dao- 
roo  for  caucollation  under  S.  39,  Act  I  of 
1877,  B.  was  not  entitlid  to  a  n-vere  decla- 
ratory decree  unuor  S  42  oi  that  Act,  based 
solely  on  his  admitted  status  as  mortgagee 
irrespective  of  the  conditions  and  term;  o£ 
th,i  mortgage.— NAWAB  SYED  ASGHAli 
HUSAIN    V.    DURGA,   1,  Q-  C.    IS- 

93  S.  39  and  ^2— Court  Fees  Act  (VII 
of  1870),  sch.  II,  art  17— Specific  Relief  Act  (I 
of  1877),   s.  S9—neclaralory  Suit. 

fliiW,  tliat  plaints  in  suits  (which  are  in 
their  nature  simple  declaratory)  under  s.  39 
of  the  Siwcific  Relief  Act  are  ohargoablo 
with  Court  Poos  under  sch.  II  art.  17  (iii) 
of  tho  Court  Fees  Act  and  not  adualorem 
under  s.  7  (iv)  of  the  samo  Act.  -DURGA 
BCX  V.  MIRZA  MOHAJIMAD  ALI  BEG. 
1  0-  C  ,  123- 

94  8.  U— Contract  with  minor  void—Ri- 
fund   of  tnonei/. 

The  decision  in  Mohori  Bibac  v.  Dhar- 
modas  Ghosc,  (I.  L.  R.,  .30  Gal.  539),  is  to  the 
effect  that  a  contract  by  a  minor,  such  as  a 
mortgage,  is  ;void  and  that  a  money  lender 
who  has  a^dvanced  money  to  a  minor  oa 
the  security  of  the  mortgage  is  not  entitled 
to  repayment  of  tho  money  on  a  decve;  be- 
ing made  declaring  the  mortgage  invalid. 
That  decision,  however,  is  al-so  an  authority 
for  tho  proposition  that  the  circumstances 
of  a  particular  case  may  be  such  that  hav- 
ing regard  to  s.  41  of  the  Specific  Relief  Aot 
(I  of  1877),  tho  Court  miy,  on  adjudging  the 
cancellation  of  an  instrument,  require  the 
party  to  whom  such  relief  is  granted  to 
make  any  componsatioa  to  the  other  which 
justic-e  may  require.     I>ATTARAM   v.    VINA- 

YAK.    5  3  R,  916  =  28  B  131. 

94  (a)  S.  41-Co.t(raci  A.rt  (IX  of  1872), 
ss.  10,.  11,  di,  6o— Minor,   contract  by.. 

Ss.  64,  65  of  the  Contract  .\ot  deal  only 
with  contrii-jts  euterad  into  b.y  parties  com- 
potant  to  contract  and  do.  nx>t  apply  to  cases 
where  there  is  not  and  ooi'.ld  not  hava 
been  any  contract  at  all.  Alohori  Biiee  v. 
Dliarrnodas  G'nosh,.  (I.  L,  R.,  30  Gal.  539)  fol- 
lowed. A  mortgage  entered  into  by  a  minor 
is  void  ab  initio.  KAlMr.\  P!.1,.AS.\D  v. 
SHE.a  GOPAL  LALL.     A-  W-  N-,  13Q4i  P- 

41=26  A  342- 

95  S.  -.41  ^ec  S.  3a  anS  4i  SO.  C.  5.:,1  No  7a 
Hapra'and  :33.  P.  R.  1904  No.  77  supra. 
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96  S.  4:2— Trust— Civil  Procedure  Code,  s. 
539— Suit  for  declaration  that  the  defendants 
were  not  dliarmakartas  of  certain  temples 
and  for  the  aj)pointment  of  trustees— Main- 
tainabiliti/. 

A  suit  for  the  app:)mtment  of  new  trus- 
tees to  a  templa  on  the  ground  that  the  de- 
fendants are  not  the  lawful  trustees  and 
that  the  trnstooships  are  therefore  vacant, 
is  a  suit  under  g.  539  (a)  of  the  Code  of 
Civil  Pi-oceduro,  being  comprised  in  the 
■words  "whanever  the  direction  of  the  Court 
is  deemed  necessary  for  the  administration 
of  such  trust."  Bishen  Chand  Eiaiout  v. 
Sycd  Nadir  Hussein,  (L.  R.,  15  I.  A.,  10),  re- 
lied on.  Such  a  suit  is  not  invalid  under 
B.  42  of  the  Sposifio  Relief  Act,  by  reason 
of  the  fact  that  no  consociucutial  relief  is 
claimed,  even  if  tbero  be  temple  properties 
in  the  possession  of  the  defendants  as 
dharmakarlas.  Where  a  suit  is  imintaia- 
able  suudar  s.  539  of  the  Code  of  Civil  Pro- 
cedure and  the  plaint  seeks  the  relief  speci- 
fied in  that  section,  s.  42  of  the  Specific  Re- 
lief Act  does  not  apply.  Strinivasa  At/yan- 
girv'Strinivasa  Sioami,  (I.  L.  R.,  IG  Mad.  31), 
distinguished.  New  trustees  appointed  ua- 
dor  oli.uie  (a)  oi  s.  539  will  be  onticled  to 
domxud  pjssessiou  of.  the  temple  properties 
from  the  defendants  in  the  suit  whose  title 
to  administer  the  trust  has  been  negatived 
by  the  decree^  and,  it  such  possession  bo 
not  given,  will  be  entitled  to  bring  a  suit 
to  eject  them  from  the  temple  and  its  ea- 
dcwments.  NETI  RAM.\  JUGIAH  v.  VEN- 
KAT.iCHARULU.     I.  L-  R-,   28  M-  450- 

97.  S.  42-— C/iui  Procedure  Code  133:1  Sec- 
tion SSS,   ;J7S—233. 

The  attaohmeat  of  a  right  to  receive 
a  djbt  is  not  property  capible  of  possession 
within  the  mj.-inmg  of  sections  280  and  231 
of  the  Code  of  Civil  Procedure.  When  it 
appe.ired  that  what  was  attached  was  a  debt 
in  respect  of  ^Yhich  prohibitory  orders  had 
been  issued  under  section  263  and  objjction 
to  attachment  was  disallowed,  a  suit  under 
spoti.)n  233  was  not  maintainable— 32  W. 
11.  0.  IL,  30,  referred  to.  BASAVAYYA  v. 
SYED  ABBiS  SAHEB.  24  M^,  20-  Sec 
Noa.  13i>,   14i,   15S    infra. 

93     8.  42- 

The  plaintiff  brought  this  suit  for  a 
declaration  tluit  his  late  father  had  no  right 
or  titluto  the  property  in  suit,  and  that 
the  testamentary  disposition  alleged  to  have 
been  made  by  him  by  a  will  was  illegal 
and  void.  He  also  prayed  for  an  injection 
restraining  defendants  from  interfering  with 
or  obstructing  him  in  is  rights  as  owner 
over  the  said  property,  as  well  as  for  a  fur- 
ther injunction  prohibiting  djfendauts  from 
claiming  to  manage  or  administer  the  pro- 
party  in  question  by  virtue  of  their  ap- 
pointment as  trustees  or  executors  under 
the  .-vUeged  will.  The  plaint  stated  that  his 
late  lather  had  been  in  management  as 
his  trustee.  It  was  objected  on  behalf  of 
the  defendants  that  the  plaintiff  should  have 
sued      for      jijwsession,     and      the     suit     as 


Sup:  Govt,  acts  (I  of  1877)    (Gonil). 

framed  was  not  sustainable^  The  property  in 
suit   was  in   the    possession    of    tenants. 

Held,  that  the  objection  was  not  valid, 
and  the  plaintiff  was  not  bound  to  ask  for 
actual  physical  possession  from  the  tenants, 
and  there  was  no  rule  of  law  which  com- 
pelled a  man  to  seek  for  all  the  relief  that 
he  was  entitled  to,  or  might  obtain  if  ha 
desired    it. 

An  injunction  is  a  consequential  relief 
within  the  meaning  of  section  42  of  the 
Specific  Relief  Act— iS  Dotn.,  100,  referred, 
to.  F.\R.VflR.\M  RATANRAM  u.  BHIMBHAI 
KIRPARAM.     5.   B.  L-  R.  195. 

99-  S.  42- — Discretionary  power  of  Court 
in  granting  declaration — Declaration  of  a  void 
instrument — Court's  inhirent  powers  of,  to  stay 

or  dismiss   vexatious  suits — Court   Fees   A:l 

Ad  ralorcm  stamp  not  necessary  in  suits  for 
declaration,  where  no  consequential  relief  ask- 
ed. 

Every  Court  of  oompotent  jjrisdic- 
tion  has  inherent  power  to  prevent  abuse, 
of  its  process,  by  staying  or  dismissing  with- 
out proof,  actions  which  it  holds  to  bo  vex- 
atious. Where  the  facts  alleged  in  a  plaint 
are  totally  iucousistent  with  decisions  pro- 
nounced ou  the  amplest  materials,  in  liti- 
gation extending  over  three  quarters  of  a 
century,  such  a  plaint  ought  to  be  dismis- 
sed summarily  in  the  exercise  of  such  in- 
herent power.  The  disoretioniny  p  iv/ei-  ta 
grant  declaratory  decrees  under  the  .Speci- 
fic Relief  Act  ought  not  to  be  exercised  wh^sa 
the  plaintiff  seeks  to  have  declared  as  in- 
valid and  void  a  (r-msaotion  whic'',,  on  his 
own  allegations,  would  be  but  s,  brutum  fnl- 
men  so  far  as  his  rights  are  concerned. 
Thakurain  Jaipal  Kunwar  v.  Bhalya  I,idar 
Bahadur  Singh  (L.  R.,  31  I.  A.,  67  at  p. 
69).  It  will  be  no  ground  for  the  grant  of 
such  discretionary  relief  that  the  transac- 
tion in  question  may  furnish  a  piece  of  evi- 
dence against  the  plaintiff.  Whore  a  plaint 
merely  prays  that  a  will  in  regard  to  a  pro- 
perty may  be  declared  void  as  against  the 
plaintiff,  the  stamp  duty  payable  is  that 
for  a  declaratory  suit  and  not  an  ad  va- 
lorem fee  on  the  value  of  such  property. — ■ 
WIJIAS.AMV   TEVAR   v.  SA.'^IVARMA    TE- 

VAR,  I.  L.  R.,  28  M-  560;  15  M-  L-  J. 

100*  S.  42 — Succession  Certificate  Act  (VIZ 
of  IStsOX  S.  IS  (c) — Hindu  Law — Joint  fami- 
ly— Certificate   to  widow — Declaratory  Suit. 

On  the  death  of  a  member  of  a  joint 
Hindu  family,  another  member  of  the  same 
family  is  entitled  to  bring  a  suit  for  a  bare 
declaration  that  he  is  entitled  to  collect  cer- 
tain debts  payable  to  the  deceased  member 
in  spite  of  the  fact  that  his  widow  has  al- 
ready obtained  a  certificate  under  the  Suc- 
cession Certificate  Act.  Such  a  suit  is  un- 
der S.  42  of  the  Sjiecific  Relief  Act  and  is 
not  barred  under  S.  IS  (c)  or  any  other 
provisions  of  the  Sneeessiou  Certificate  Act. 
— CHINNAPPA  CHETTIAR  v.  THUL.VSI 
AMMAL,  15  BI-  L.  J.  399. 
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101  S.  42 — Amendment  of  plaint — Suit  for 
declaration — Coii^scqucntial  Belief, 

The  plaintiff  filud  a  suit  against  the 
Soerotary  of  State  for  India  in  Council  for  a 
declaration  that  they  were  entitled  to  hold 
certain  lands  free  from  assessment.  The 
defendant  ol>j  ;ctcd  that  the  suit  was  barred 
under  s.  42  oi  the  Specific  Belief  Act  (1  of 
1877).  After  the  settlement  of  the  issues  in 
the  case,  the  plaintifis  applied  for  leave  to 
amend  the  plaint  by  adding  thereto  a  prayer 
for  injanotion  by  way  of  consequential  re- 
lief. The  lower  Court  refused  to  grant  the 
prayer.  II'll  that  the  lower  Court  should 
have  exercisjd  its  discretion  in  plaintifis' 
favour  although  the  prayer  for  amendment 
was  mxde  very  late,  as  it  was  a  more  matter 
of  form  which  could  not  affect  the  merits 
of  the  claim  or  transform  the  nature  of 
the   suit.— K.VLABBAI  v  THE  SECRETARY 

OF  STATE,  6  B-  L-  R.  648=29-  B  IC 

102  s.  42- 

Held,  that  the  Original  Court  acted  pro- 
parly  in  dismissing  the  plaintiff's  claim  as 
reversioners  to  set  aside  a  mortgage  execu- 
ted by  the  widow,  on  the  ground  that  the 
mortgage  was  for  a  very  small  sum  and 
might  be  paid  oS  by  the  widow  in  her  life- 
time. A  finding  in  the  judgment  of  the 
Lower  Court  that  the  mortgage  was  for 
nooossity  held  not  binding  on  the  plaintifis 
as  the  suit  was  dismissed.  9  Cal.,  617  and 
10  Cal.,  3:11,  distinguished.  CHHOTU  MAH- 
TON  V.    Mussavimat     SHEOBARTI    KOER. 

5  W  N.,  C-.  p.  445. 

103  S.  42 — Declaration.    Suit  for — Denial 

of  right. 

Section  42  of  the  Specific  Relief  Act 
only  entitles  a  person  to  institute  a  suit  against 
any  person  denying  or  interested  to  deny  his 
title  to  such  cahracter  or  right  as  the  sec- 
tion describes.  Where  there  has  been  no 
denial  there  is  no  right  to  suit.  CHINTA- 
MAN  V.  MAHADEV.     6  fi.L-R.  283- 

104  S-  ^2—Oudh  Edates  Act  (1  of  1869), 
s.  :i~',  CI.  (7) — Suit  for  declaratory  decree- 
Cause  of  action  to  reversionary  heir — Execution 
of  will  Oy  Hindu  widow  as  ialuqdar — Adverse 
title  sit  U2>  as  defence  to  sztit  for  declaratory 
decree — Discretio7i  of  Court. 

The  execution  of  a  will  by  a  limited 
owner,  such  as  a  Hindu  widow,  ailords, 
as  a  general  rule,  no  sufficient  reason  for 
granting  a  declaratory  decree.  But  where 
such  a  decree  bad  been  granted  by  the  lower 
Courts  in  a  suit  the  defence  to  which  made 
it  clear  that  the  defendants  relied  upon  an 
alleged  title  in  the  widow  inconsistent  with 
any  pri.  sent  or  future  rights  of  the  plaintiff 
or  any  other  reversionary  heir,  and  the  de- 
fendants had  besides  no  legitimate  interst 
in  the  appeal  except  in  respect  of  costs  which 
had  been  incurred  only  IJy  the  course  taken 
by  them  throughout  the  case,  the  Judicial 
Committee,  always  slow  to  reverse  the  deoi- 
gions  of  the  Courts  below  made  in  the  deli- 
berate exercise  of  a  discretion  entrusted  to 
them    by   law,    daolined   to    interfere    with 


the   decree  on   appeal.— JAIPAL    KUNWAR 
V.  IND.AR  BAH\DUR    SINGH,     I.LR-,  26 

A.  238  ;  8  C  W  N  465  ;  M.L  J  ,  1904,  p. 
149  ;  =  6  B.LR- 495  =  31  LA  67  =  26  A- 

238  (PC.) 

105  8.  42 — S^tit  for  declaration — Joint 
family — Non-joinder  of  parties. 

The  defendaiit  held  two  rent-decrees 
against  one  sN  deceased.  Tho  present  plain- 
tiffs who  are  successors  in  title  of  N  brought 
this  suit  for  a  declaration  that  the  joint 
ancestral  property  was  not  liable  to  be 
attached  and  sold  in  execution  of  those 
two  decrees.  N  had  left  two  sons  surviving 
him  but  they  were  not  made  parties  to  the 
suit.  Held  that  the  lower  Court  exercised 
a  wise  discretion  ii\  refusing  to  grant  the 
relief  claimed  under  s.  42  of  the  Specifio 
Relief  Act.— MAHARAJA  OF  BENARAS  v. 
RAHJI  KHAN,  A- W- N.  1904.  p.  180  = 
I- L.J.  512=27  A  38. 

106-  S.  42- ^.^^""i"  Law — Succession — 
Joint  Hindu  family  —  Daughter.  Rights  of — • 
Family  arranyemcnl — Alienations  contrary  to 
family  arrangement— Right  of  suit. 

In  the  case  of  the  death  of  a  member  of 
a  joint  Hindu  family  the  daughter  of  the 
deceased  docs  not  succeed  to  the  share  of 
the  deceased  in  the  jjint  family  property  left 
by  him. 

But  when  after  his  death  some  property 
is  given  to  her  under  a  family  arrangement 
and  the  members  mortgage  it  subsequently  to 
some  outsiders  she  is  entitled  to  bring  a  suit 
for  declaration  that  the  mortgage  will  not  be 
binding   upon   her.     AMMACANNU  AilMAL 

V  RANGANATHA    CHETTY,— 15    M.    L.  J. 

392. 

107.  S.  42- — Declaratory  suit— Landlard 
and  Tenant — Jurisdiction.  — 

Where  tliere  is  no  dispute  as  to  whether 
a  person  is  a  tenant  holding  under  a  settle- 
mei\t  Court  decree,  the  Landlord's  suit  to 
ejict  him  on  the  true  euterpretation  of  the 
decree  would  be  in  a  Revenue  Court  under  S. 
52  (-2)  and  108  (1)  Gudh  Rent  Act  (l&Sii)  but 
not  in  a  Civil  Court  for  the  interpretation 
of  the  decree  with  a  view  to  have  him  ejected 
by  a  Rcvei^ue  Court  thereafter.  But  where 
the  alleged  tenant  under  the  settlement  Court 
decree  denies  his  tenancy  and  sets  up  his 
title  as  an  uuder-proprietor  a  question  of 
riglit  and  title  arises  and  the  Civil  Court 
alone  can  decide  it  although  it  involves  the 
interpretation  of  a  settlement  Court  decree 
and  proves  so  to  S.  42  Sh :  Relief  Act  will 
not  apply    to    the   case.     EWAZ    ALI  KHAN 

V  JIAHESHUR    PEBSHAD,— 5.   Q.   C-    118. 

108.  S  .42- — Declaratory  decree — Reversioti- 
er's  sitit  against  Talukdar's  widow — Discre- 
Hon.     Oudh  Estates  Act  (I  of  1S69). 

A  had  a  taiuka  governed  by  the  Oudh 
Estates  Act  (I  of  1869).  On  his  death,  his 
eldest  widow  B  succeeded  to  the  taiuka.  After 
the  death  of  the  otlier  widows,  B  executed  a 
registered  will  in  favour  of  C  her  sister's  son, 
declaring  him  as  her  heir  and  successor  to 
the  estate,  D  filed  the  present  suit  against  B 
and   C  the  appellants,  alleging   himself  to  be 
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tho  next  reversionary  hoir  to  the  estate.  Ho 
contended  that  B's  will  was  invalid,  and 
asktid  for  a  declaratory  docroo.  The  appol- 
lauDs  (B  and  G)  alluged  that  B  was  absolute 
owner  of  the  estate  under  an  oral  will  of  A 
and  that  the  mere  execution  of  a  will  did 
not  "ivo  the  respondent  D  a  cause  of  action 
to  o"btain  a  dojlaratory  decree.  The  Courts 
granted  D  a  declaratory  decree  as  prayed. 
The  appellants,  then,  app3alod  to  their  Lord- 
Bhips  of    the  Privy  Council. 

Held,  that  under  section  42  ot  the  Speci- 
fic Relief  Act  (I  of  1877)  a  claim  to  a  decla- 
ratory decree  is  not  a  matter  of  right,  but 
that  it  rests  with  the  judicial  discretion  of 
the  Court.  Under  the  circumstances  of  the 
present  case,  it  was  held  that  the  decisions 
of  Courts  below  made  in  the  deliberate  exer- 
cise of  a  discretion  entrusted  to  them  by  law 
should  not,  at  least,  be  interfered  with. — 
JAIPAL      KUAR     V.     INDRA      BAHADUR 

SINGH,-7  0C,  239=8  0-  W.  N-  465-14 
M-  L-  J  149=5  B.  L-  R-  495=31 1-  A-  67= 
26  A'  238 

109-  S-  i2-— Declaratory  suit  far  a  right 
belonging  to  a  class  of  persons. 

S.  42  does  not  authorize  any  person  to  sue 
for  a  declaration  of  his  own  name  of  the  right 
which  he  claims  for  himself  and  others 
as  a  class  of  persons  entitled  thereto.  All 
Buoh  persons  in  whom  the  right  to  sue  exists 
must  be  made  plaintiffs  in  the  suit.  S.  42  is 
Bubiect  to  this  general  rule.  SHAIKH  CHE- 
DI     V.    DEPUTY    GOJIJIISSIONER    BAH- 

BAICH,— 3  J  0-  C  351  (See  C  p.  Code  S- 
80)- 

ill  S.  42 — Mortgagee's  suit  for  rights  in 
land  sold  in  execution  of  a  decree  of  third  x>arty 
— Amendment  of  plavnt. 

The  appellants  were  mortgagees  in  pos- 
session of  a  number  of  plots  in  a  village. 
The  respondent  obtained  an  order  for  sale  of 
the  jjaKi  in  executioir  of  his  decree  against 
the  other  respondents  mortgagors  without 
any  declaration  of  appellants  rights  under 
their  m  Ttgages.  The  appellants'  objections 
to  the  sale  were  dismissed.  Then  they  sued 
for  a  declaration  that  the  plots  were  not 
liable  to  attachmeut  and  sale  or,  that  they 
had  a  lien  on  the  projierty  under  their 
mortgage-deeds.  The  respondents  denied  the 
rights  of  appellants,  and  the  Lower  Court 
dismissed  the  suit. 

Held,  that  the  suit  lay  under  section  42 
Speoi*io  Rjliot  Act,  for  a  declaration  that  the 
appellants  were  entitled  to  ijosscssion  ot  the 
plots.  The  reliefs  prayed  for  might  be  con- 
strued to  include  such  a  declaration,  and  that 
the  Lower  Court  should  haTe  permitted  them 
to  amend  their  plaint.— SHEO  NATH  SINGH 
«.  MANOHAR  LiiL,    6  O C,  324- 

112  S.  42  Snit  for  declaration  of  legitimacy 
—Act  XXIII  of  1H73,  ss.  4,  5,  6. 

A  sued  Band  C  for  a  declaration  that 
she  was  the  legitimate  daughter  of  B,  on  the 
ground  that  B  and  G  had  denied  that  she 
was  B's  daughter.  The  object  of  this  decla- 
ration was  that  when  B  dies  A  may  be  in 
a  poaitiou  to   claim  the    right    to  inherit  a 


Sup:  Govt,  acts  (I  of  1877)    (C'ontd). 

Government  pension,  and  any  other  property 
of  B. 

Held,  that  such  a  suit  was  maintainable 
under  section  42,  notwithstanding  that  no 
present  existing  right  to  property  was  in- 
volved   by  the  question  of  legitimacy. 

Held  farther,  that  the  A's  suit  was  not 
one  relating  to  wasilia,  but  one  for  a  decla- 
ration of  hor  legitimioy  and  that  the  suit 
was  not  barred  by  ss.  4  to  6,  Act  XXIII  of 
1871.— QUAMaR  ARA  BEGAM  v.  PEARE 
SAHABA,  2   0-C--  57. 

113  8.  42 — Attachment  of  joint  Hindu 
family  jyi'operty  in  execution  of  decree  against 
father — Suit  by  sons  for  declaration — C.P.C, 
(ISS3)  S.42  £TPA  (1882)  S.  85  and  88. 

The  sons  of  a  mortgagor,  members  of  a 
joint  Hindu  family,  their  father  and  hia 
mortgagee  for  a  declaration  that,  their  shares 
in  the  ancestral  property  were  not  liable  to 
attachment  and  sale  in  execution  of  mort- 
gage decree  against  their  father.  Held,  that 
the  sons  cannot  set  up  their  rights  either 
against  the  alienations  of  the  father  for 
antecedent  debts  or  against  the  remedies  of 
his  creditors  for  their  debts  not  tainted  with 
immorality. 

Held,  that  the  rights  and  liabilities  of 
a  mortgagee,  who  ought  to  have  been  but 
was  not  a  party  to  the  suit,  are  not  afleot- 
ed  by  S.  85  of  Act  IV  of  1882. 

Held,  further  that  a  Court  ought  not 
make  a  declaration  in  a  suit  which  is 
brought  in  contravention  oi  s.  42  of  the 
Code  of  Civil  Procedure.  Bhawani  Pershad 
v.  Kallu  I.  L.  R,,  17  All.,  537,  dissented  from; 
Mata  Din  Kasodhon  v.  Kazim  Hiisain,  I.  L. 
R.  13,  All.  432,  di.scussed ;  Nanonii  Babu- 
asin  V.  Modli-nn  Mohan,,  I.  L.  R.,  13  Gal.  21, 
followed.  SHEO  RATTAN  v.  RAJA  JAG- 
MOHAN   SINGH.     1  0-  C,  53. 

114  S-  i2—Declar,it^r;i  D'cree— Landlord, 
and  tenant — Possession,  piayer  for — Under- 
proprietary  rights,  acguisituiii  by — New  plea — 
Second  appeal. 

A  alleged  in  the  plaint  that  B  was  a 
mere  tenaut,  that  a  suit  was  brought  against, 
him  for  arrears  of  rent  by  the  thckadars, 
that  the  Rent  Court  decided  that  B  was. 
not  liable  to  pay  rent  and  the  decision  waa 
affirmed  by  the  Court  of  appeal;  and  that 
by  the.se  decisions  the  proprietary  rights  in 
the  land  were  affected.  A  claimed  a  de- 
cl-iration  that  B  had  no  proprietary  or  un- 
der-proprietary right  in  the  laud.  B  alleged, 
that  he  was  not  in  possossian  aud  that  the 
laud  was  in  the  possession  oi  C  &  D  who, 
were  then  joined  as  defendants.  They  plead- 
ed that  the  land  had  been  in  their  posses- 
sion, as  zamindars,  fror.-i  the  time  of  native 
rule  aud  the  suit  was  time  barred.  The  first 
Court  decreed  A's  claim  and  the  Lower 
Appellate  Court  dismissed  the  defendants* 
appeal.  Ou  second  appeal  by  C  and  D  it 
was  urged  that  .\.  could  have  sued  for  pos- 
session of  tho  land  and  therefore  the  suit 
was  barred  by  s.  42  of  tho  Speoifio  Relief 
Act. 


<     429    ) 


CIVIL   DIGEST   OP    CASES 


(     430 


Sup:  Govt,  acts  (I  of  1877)  (Gontd.) 

Held,  that  as  the  suit  was  origiually 
brought  A,  inasmuch  as  ho  alleged  that  B 
was  tenant,  could  not  have  claimed  possos- 
slon.  When  G  &  D.  were  jjiiied  at)  defen- 
dants, they  did  not  plead  in  the  Lower 
Courts  that  A  should  sue  for  possession,  nor 
was  this  plea  taken  in  tlio  momarandum  of 
second  appeal.  It  was,  therefore,  too  late 
to  take  up  sueh  a  plea. 

Held,  further,  that  if  the  delendants  had 
been  in  possession  of  tbo  land  for  12  years, 
claiming  to  be  undor-proi^rietors  and  alversi- 
ly  to  A  he  would  not  bo  eutitlod  to  the 
declaration  granted,  for  the  defendant  would 
have  acquired  under-proprietary  right  by 
prescription.  HAR  NANDAN  u.  RA.TA  I!HU? 
INDAR   BIKRAM   SINGH.     4  Q.  Q.  207- 

115-     S-  42. — Suit  for    rent  b;/    assiijiiee  of 
landlord — Jurisdiction  of  Civil   Court — Appeal 
— Transfer    of  api^cul   by     District    Judge   to 
Subordinate   Judge— Act   XIII  of  1879,    S.  19. 
On  6th  September,  1895,  D.  and  H.  mort- 
gaged  their   under-proprietary    rights    to   T. 
with   jjossession.      Tbo     deed    provided    that 
D.  and   H.  should    retain   possession    of  their 
Sir  and   pay    R.^.    100  annually    as   rent   to 
the  mortgagee.     On  6th  November,    1807,  the 
mortgagee  assigned   bis   rights  to   J,  express- 
ly    providing     that    rent   for    the    Sir   land 
for     130.3     aud     1-301     P.     was    recoverable. 
On   May   25th,   1900,     J.   sued   in   the   Rlun- 
siff's  Covirt  for  recovery  of  tlio  rent  for  those 
years,    impleading  D.,  H.   and   T.  as  defend- 
ants.    The  Munsiff   decreed  the  claim  against 
D.  and  H.  only,  holding  art.   IIG,   sch.  II,  Li- 
mitation Act    to   apply  D.   and   H.  appealed 
to    the    District   Judge    who   transferred,  un- 
der S.    19,    Act   XIII  of    1879,   the  appeal  to 
the  Subordinate  Judge,    who    held    that    the 
limitation  applicable   was    that  provided    by 
S.  1.32,  Oudh    Rout   Act,  183G,    and   therefore 
dismissed    the  claim  for   the    rent  of    1303  P. 
as  beyond    time.     He   also  held   that  the  suit 
being  brought   by   the   assignee  of  the  lessor 
was  rightly   laid   in  the  Civil  Court,  though 
it  was   for   rout. 

Held,  that  the  Lower  Appellate  Court 
was  right  on  all  the  points  and  that  it  bad 
jirisdiction  under  S.  124b  aud  124c,  Oudh 
Bent  Act,  1886,  to  decide  the  appeal.  — DHA- 
KA SINGH  V.  JAI  DAYAL,  6  0-  C,  104 
116.  S.  ^%— Pleading  -Form  of  relief - 
Alienation  by  loidoio  with  consent  of  some  of 
the  next  reversioners — Major  reversioner' s  con- 
sen!^  on  behalf  of  a  minor — Presumption — 
Neccss-ity  for  sale — 

One  of  five  reversioners,  to  the  estate 
of  a  deceased  last  male-holder,  sued  for  a 
declaration,  under  S.  42  Spcific  Relief  Act, 
that  the  sale  by  the  widow  was  not  bind- 
ing on  his  reversionary  interest.  No  necessity 
for  the  sale  was  found.  But  the  sale-deed 
had  beau  executed  by  the  widow  and  four 
out  of  the  above  reversioners.  The  Defend- 
ant contended  that  the  consent  of  the  re- 
versioners validated  the  sale  independently 
of   the   question   of   the    necessity  for  it. 

Held,  (1)  that  a  sale  by  a  widow  must 
be    valid,    either    bo   for    necessity,    or  bo 
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concurred  in  by  all  the  roversionor.q,  as  in 
the  last  case,  she  may  be  taken  as  relin- 
quishing her  interest  in  favour  of  the  re- 
versioners and  accelerating  their  succession: 
(2)  a  consent  of  some  only  of  several  per- 
sons, equally  entitled  as  next  reversioners, 
does  not  jjo-  se  validate  her  alienation:  (3) 
consent  of  the  next  reversioners  'a  evi- 
dence of  the  propriety  of  a  transfer  and 
the  value  of  the.  consjnt  must  depend  on 
the  circumstances  of  each  case:  (4)  that  the 
reversiouers  that  joined  in  the  alienation  had 
no  right  to  transfer  the  share  of  the  plain- 
tiff, and  there  being  no  necessity  for  the 
sale,  the  alienation  could  not  bind  tha 
plaintiff's  interest:  aud  (5)  that  the  burden 
of  proving  the  circumstances  validating  the 
sale  lay  on  tbo  defeudaut.  A  r  .vers. oner  could 
sue  for  a  declaration  that  the  sale  by  a 
widow  was  not  binding  on  his  interest,  as 
if  it  was  a  definite  interest,  C.  933  (P  G  )• 
7  O.  C.  2-39  (P.  C);  21  A.  71  (P.  C);  19  c!  236 
(P.O.);  IOC.  1102  fF.  B.);  17  C.  896;  8  II  I 
A.  500,  13  M.  I.  A.  209;  P.  C.  A.  No.  46  of  'ug- 
25  B.  129  and  21  M.  123,  rofd.  to.  GIUNDI 
SINGH   V.  JANGI   SINGH,    8-  0-  C-  21. 

117-     S-  i2-—Suit  by  a   remote  reversioner— 
Nearer  reversioner  alive — Death — CoUusitin. 

A  a  remote  reversiouer  of  a  Hindu  wi- 
dow's husband  M  sued  for  a  declaration  that 
a  mortgage  executed  by  the  widow,  to  defen- 
dant No.  2,  would  be  invalid  against  his 
interest.  Ms  daughter's  son,  a  nearer  reversion- 
er, was  alive,  when  the  suit  was  brought 
but  died  prior  to  the  disposal  of  the  appeal.' 
HHd,  that,  as  a  nearer  reversioner  was  alive 
at  the  date  of  suit,  A's  suit  was  unsustain- 
able, in  the  absence  of  an  allegatioa  or 
proof  that  the  nearer  reversioner  and  the 
widow  colluded ;  the  fact  that  the  nearer 
reversioner  died  after  suit,  could  not  better 
the  position  of  plaintiff  so  far  as  the  main- 
tainability of  suit  in  its  inception  was  con- 
cerned. (20  A  233  referred  to,  I  A.  L.  P.  330 
Dissented  and  8  1.  A.  14  Explained.)  SHEO- 
P\L    SINGH     u     MU33AMMAT    BANDOO 

KU-vR,— 8  0-  c-  si- 
ns   S-  ^2-~Declaration    that    the  plaintiff 
is  entitled  to  get  from  his   co-sharer    the  arrears 
of  revenue,  S.  108  Oudh  Rent  Act. 

A  suit  by  a  oo-sharer  for  a  declaration 
that  another  co-sharor  is  liable  for  the  pay- 
ment of  arrears  of  revenue  to  the  extent  of 
his  share  does  uot  lie  in  the  Civil  Court 
but  uuder  S.;  103  of  the  .4ct,  is  cogui:5abld' 
only  by  the  Revenue  Court;  it  is  also  barred 
under  S.  42  of  the  Specific  RL^lief  Act,  as  the 
plaintiff  can  sue  for  the  arrj  irs  alleged  to  be 
due  from  the  defendant.  BABU  BH  \N  V\Vt~ 
TAB  SAHAI  V  MAHANT  BISHESHAR  DAS3. 

9  0  C.  232 

119-  S-  42--  Suit  by  heir  presumptive  a- 
gainst  life  tenant  to  restrain  waste  by  life 
tenant — Injunction. 

A  presumptive  reversionary  heir  (i.  e, 
the  person  entitled  to  succeed  if  the  life 
tenant  were  to  die  at  the  moment  of  the 
suit)  may  institute  a  suit  for  a  declaration 
that  as   against  the  Ufo   tenant,   he  ia  entitled 
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as  ucxt  rcvorsionor,  and  •for  an  injunction 
rustraiuiug  the  lifo  tenant"  from  wasting  tlio 
pvopurty  iu  dispute,  and  also  for  tho  appoini- 
nicnt  of  a  llocoiver.  ICani  A)iund  Koar  v  TIte 
Court  of  Wards  (L.  B.,  8  I.  A.  14)  followed. 
Ganijijya  v  Mahalakshmi  (I.  L.  R.,  10  Mad.  90) 
referred  to.  Grciiium  Sinijk  v  WaJuirl  Lall 
Siii.ijli  (I.  L.  R.,  8  Gal.  1:^)  dissented  from. — 
MANMaTHA    NATH    BISWAS  v  ROHILLI- 

MjNi  DASi-  A  W.lfl905,  p.  6  =  2A-L. 
J-8i-27A-4uv.. 

120  b-  42- — !S Hit  for  declaration  of  title — 
Oiimtioii  to  neek  further  relief. — 

The  cifecL  of  tho  proviso  to  S.  42  of  the 
Specific  Relief  Act  (I  ot  1877)  is  that  the  Court 
sfiall  not  make  a  declaration  in  the  events 
spiecificd*  in  the  proviso,  not  that  tho  Court 
shall  not  grant  tho  relief  that  is  prayed. — 
SAfiHARAM  V  THE  SECRETARY  OF  STATE 
FOR    IxNDlA    IN    COUNCIL,— 6    B-  L-    E- 

124  =  28  B  332- 

121.  S-  'k'Z- -IJedaratory  Suit — Further  Be- 
lief— Court  Jurisdiction. 

Section  ii  of  tho  Specific  Relief  Act 
enacts  that  no  Court  shall  make  a  decla- 
ration in  a  suit  iu  which  tho  plaintiff  being 
able  to  seek  further  relief  omits  to  do  so. 
The  section  does  not  empower  the  Court  to 
dismiss  such,  a  suit.  An  injunction  is  a 
"further  relief"  within  tho  meaning  of  S. 
42  of  tho  Specifio  Relict  Act.  Farasram  v 
Bhimbhal,  (5  Bom.  L.  R.  1<J5)  followed. — 
KUNJ  BIHARI  V  KESHAVLAL  HIRALAL. 

-6B.  L.R.,  475  =  28  B.  567- 

12!i  S.  42 — Suit  to  set  aside  an  auction  sale 
— Flaint  not  askmg  for  ^Jossession — Defendant 
stibscquentli/  put  in  possession  of  properly  sold. 
A  plaintifi  instituted  a  suit  to  set  aside 
an  auction  sale.  The  plaintiff,  not  having  at 
the  time  of  filing  the  suit  been  dispossessed 
of  the  property  sold,  claimed  only  the  set- 
ting aside  of  the  auction  sale  and  costs,  and 
paid  a  proper  court  foe  on  the  suit  so  framed. 
About  a  month  after  the  institution  of  the 
suit,  tho  auction  purchaser  was  put  into 
possession  of  the  property  which  he  had 
purchased.  When  the  suit  came  on  for 
hearing,  the  plaintiff  was  directed  to  amend 
his  plaint  by  adding  a  claim  for  possession 
of  the  property,  and  to  pay  the  proper 
court  fee  upon  a  suit  for  possession,  and 
on  his  declining  to  do  so,  his  suit  was  dis- 
missed with  coats.  On  appeal  by  the  plaintiff, 
it  was  held  'that  the  suit  when  instituted 
being  in  every  respect  regular  and  properly 
stamped,  no  action  on  the  part  of  the  de- 
fendants subsequent  to  the  institution  of  the 
suit  could  affect  or  prtjulice  tho  right  of 
the  plaintiff,  and  tho  ouit  was  remanded 
under  s.  562  of  the  Code  of  Civil  Procedure 
to  the  lower  Court  for  determination  accord- 
ing to  law.  Stcrjan  Singh  v.  Baldeo  Prosad, 
(A.W.N.,  1900,  p.  172>,  followed.— RAM 
ADHAR  i;.  RAM  SHANKAR,  A-W-N,  1903- 

P- 236=26  A.  215-  -»  "  "'   «'"•' 

123  S.  42 — Dr:  'aratory  suit— Adoption — 
Will — Declaration  of  invalidiiy  of  adoption — 
Will— Court-fee— Jurisdiction  of  Court — Re- 
jection of  plaint — Dismissal   of  vexatious  suit 
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luithout  investigation  of    claim — Abuse  of  pro- 
cess. 

D.  T.  was  common  ancestor  of  the 
parties.  His  eldest  son  succeeded  him  and 
died  having  adopted  his  daughter's  son.  Ono 
of  his  grandsons  sued  his  lacuor,  defendant 
No.  1,  the  adopted  son,  defendant  No.  2,  and 
his  deceased  uncle's  sons,  delenaanls  Nos.  3 
and  4,  for  a  declaration  that  ihe  adoption  of 
the  second  defendant  was  invalid  aud  that 
Will  executed  by  the  adoptive  tailier  and 
proceedings  and  decrees  and  juUgments  in 
certain  civil  cases  were  not  binding  on  tha 
plaintiff.  The  Court  of  nrst  instance  waa 
of  opinion  that  the  suit  was  chargeable  with 
ad  valorevi  fee  with  reference  to  the  value 
of  the  estate  in  dispute  in  regard  to  which 
the  declarations  were  sought.  It  was  con- 
tended for  the. defendants  that  the  suit  was 
vexatious  and  the  plaint  should  be  rejected, 
and  that  the  declarations  asked  for  should 
not  be  made. 

Hi;W,  that  tho  suit  wasfor  mere  declara- 
tions and  ad  valorem  Court  lee  was  not  re- 
quired. 

(2)  that  the  declaration  asked  for  re- 
garding the  Will  should  not  be  granted  for 
upon  the  plaintilfs  own  showing  the  estate 
concerned  was  inalienable  and  tUe  WUl  with 
reference  to  the  plaintiff  and  in  so  far  as  it 
concerned  the  estate  would  be  hut  abruttcm 
fulmen.  And  no  daclaratory  relief  could  be 
granted  on  the  ground  that  the  defendant 
had  brought  into  existence  evidence  against 
his  interests. 

/3)  that  the  declaration  asked  for  as  to 
adoption  could  not  be  made.  When  the 
plaintiff  asks  for  a  declaration  that  an  adop- 
tion is  invalid,  alleging  that  by  the  custom 
in  the  zemindari,  adoptions  are  not  recog- 
nized, it  would  be  futile  to  make  it  the 
subject  of  judicial  investigation  for  the 
purposes  of  the  grant  of  specitic  relief  by  way 
of  declaration,  but  when  the  conditions 
warranting  the  validity  of  an  adoption  wore 
in  truth  wanting  and  the  party  alleging  the 
adoption  pretends  that  these  conditions 
existed,  a  person  whose  rights  would  in  law 
be  affected  by  the  adoption  so  set  up  can 
obtain  relief  by  way  of  a  declaration  in 
order  that  the  cloud  sought  to  be  cast  upon 
his   title  may  be  removed. 

Every  Court  of  competent  jurisdiction 
has  an  inherent  jurisdiction  to  prevent  abuse 
of  its  process,  by  staying  or  dismissing 
witliout  proof  actions  which  it  holds  to  be 
vexatious;  but  this  power  is  one  which  ought 
to  be  exercised  sparingly  and  only  in  very 
exceptional  cases. 

Where  the  plaintiff  brought  a  suit  for  a 
declaration  of  his  title  to  a  zemindari  re- 
opening therein  questioi^s  already  settled  by 
decisions  of  the  Judicial  Committee  and 
other  Courts  in  more  than  ono  litigation  re- 
garding tho  same  zemindari — 

Held,  that  the  suit  was  liable  to  be  dis- 
missed »s  vexatious.  VI.TAYASAMY  THE- 
VAR  V.  SASIVARNA  THEVAR.     15  M-Ii-J- 

468  =  28  M.  560. 
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124  s.  42 — On-as— Suit  for  a  declaration 
that  property  mortijarjed  with  plaintiff  was 
iiol  liable  to  sale  in  execution  of  decree  of  a 
prior    mortgagee. 

When  a  mortgagee  in  possession  sues 
for  a  deolaratiou  that  the  mortgaged  pro- 
perty in  his  possession  is  not  liable  to  bo 
suld  in  execution  of  a  decree  of  another 
u)nrtgagoe,  to  whicli  ho  wis  no  party,  the 
plaintiff  mu^^t  prove  that  at  the  time  of  Ins 
filing  the  suit  ttu  mortgage  in  his  avour 
was     still     subsisting.     CHIT  PA     SINGH    v. 

DEBI  DIN.    WN.,  A-  1901,  P-  212-24. 
A   170- 

125  S.  42 — Declarator;!  suit — Consequen- 
tial rcluf  not  claimed  — Heieditary  office — 
Adoption — Biijht   of  adopted   son. 

Tlie  adopted  son  of  a  trustee  is  not  en- 
titled to  a  declaratory  decree  against  his  ad- 
optive father  that  he  acquired  an  interest! 
in  the  management  of  the  trust  by  right  of 
his  being  adopted  sou  of  the  trustee,  for 
when  Ibj  devolution  the  trust  follows  is  the 
devolution  of  joint  family  property  ho  is 
entitled  to  claim  joint  possession  and  ma- 
nagement of  the  trust  property,  and  s  ction 
42  of  the  Specific  Rehef  Act  bars  the  suit ; 
if  it  follows  the  descent  of  separate  pro- 
perty he  is  not  entitled  to  claim  any  right 
or  interest  in  the  office  so  long  as  the  fathtr 
holds  the  office.  NAT  A  RAJA  CHETTY  v 
KOLANDAVELU     CHETTY.     IS.    M-  L.  J. 

456  i.i    m   i.  - 

126  S.  '^2— Property  in  custodia  legis 
plaintiff  heinii   the  custodian. 

Plaintiff  sought  for  a  declaration  of  his 
right  to  property  without  aslciug  that  the 
property  should  be  delivered  to  him.  The 
property  had  belonged  to  S  deceased.  Prior 
to  the  death  of  S,  who  was  a  minor, 
proceedings  had  been  taken  for  the  ap- 
pjintmeut  of  a  guardian  for  him  under  the 
Guardaiu  and  Wards  Act.  Pending  those 
proceedings,  the  District  Court  appointed 
plaintiff  Receiver  and  placed  him  in  pos- 
session of  the  property,  removing  the  mi- 
nor's mother,  tl  e  present  defendant,  from 
the  charge  thereof.  The  High  Court  rever- 
sed that  order  and  directed  that  possession  of 
the  property  should  be  handed  back  to  the 
defendant.  This  order  had  not  been  car- 
ried out  to  any  extent  at  the  date  of  suit. 
On  the  objection  being  raised  that  the  suit 
was  not  maintainable  by  reason  of  S.  42  of 
the   SpeciSc    Relief  Act: 

Held  that  the  suit  was  maintainable. 
The  pos.e>sion  of  the  property  was,  at  the 
time,  neither  with  the  defendant  nor  with 
the  plaintiff,  it  being  in  custodia  legis  and 
in  the  hands  of  an  officer  of  the  Court 
and  it  being  a  mere  accident  that,  that 
officer  was  the  plaintiff.  Inasmuch  as  the 
defendant  was  not  in  possession,  plaintiff 
could  not,  as  against  her,  have  consequen- 
tial relief,  and  nothing  more  was  required 
to  bo  done  to  secure  to  the  plaintiff  all 
his  rights  than  to  obtain  an  order  of  the 
Court  enabling  him  to  retain  possession  in 
his     own     right.— VEDANAYAGA     MUDA- 


LIAR    V.    VEDAMMAL,    I4  W-    L- J-    297  = 

27  M.  591. 

127-  8.  ^2-— Declaratory  Decree— Further 
Relief. 

This  was  a  suit  for  a  declaration  that 
a  certain  house  was  not  liable  to  sale  in 
execution  of  mortgage  decree  obtained  by 
one  T  against  one  S.  The  allegation  of  tha 
plaintiff  was  that  the  housa  was  his  own, 
that  ho  was  in  possession  of  it  and  that 
S  had  no  title  to  mortgage  it.  The  D.s- 
trict  Judge  held  that  iuasmuoh  as  the  plain- 
tiff did  not  ask  for  any  other  relief,  such 
as,  cancellation  of  the  mortgage  deed  or 
the  setting  aside  of  tho  mortg.igo  decree, 
the  suit  was  barred  under  S.  i:i  ot  tho  Spe- 
cifio   Relief  -Aiot. 

Held  that  the  District  Judge  was  wronf 
in  coming  to  this  decision.  There  was  no 
obligation  on  the  plaintilJ  even  under  tha 
proviso  to  S.  42  to  have  sued  to  set  asido 
either  the  mortgage  or  the  decree  or  for 
any    other     relief.— GANG  N.      GHULAII     v. 

TAPESHRi,    A.  W.  N-,   1904,  p.  138.  =2 
A.  606- 

128.  S-  i2-Siiit  for  declaration  of  in- 
validity fo  will  on  ground  that  it  beaqucath- 
ed  family  property — No  claim  for  partition 
—Maintainability — Hindu  Law — Existence  of 
leases  over  family  properly  no  bar  to  parti- 
tion. 

Plaintiff  sued  his  brother,  his  sister  and 
his  brother's  sou  for  a  declaration  of  in- 
%'alidity  of  a  will  which  purported  to  have 
been  executed  by  ii.s  late  father,  by  which 
certain  property  had  been  bequeathed  to 
one  of  the  defendants.  Plaiuiiff  claimed  th:it 
the  property  v/as  ancestral;  that  he  w.ia 
eutitbid  to  his  share  in  it  by  right  of  sur- 
vivorship and  that  the  testator  had  no  pD- 
w3r  to  bequeath  it.  Nj  claim  was  made 
in  the  plaint  for  partition  of  the  property, 
which  was  stated  to  be  in  tho  possession 
of  tenants  under  loasas  gantad  by  plaintiff 
and   first   defendant: 

Held  that  the  suit  was  barred  by  tho 
proviso  to  S.  42  of  tha  Sp-cilio  Relief -Act, 
inasmuch  as  plaintiff  mi^ht  have  sued  for 
partition  of  his  share  in  what  he  claimed 
to  be  tho  joint  family  property.  Evan  though 
the  land  were  in  the  possession  of  tenants 
entitled  to  continue  in  uecupaliou  under 
subsisting  leases,  that  would  oe  no  bar  to 
a  partition  of  the  property  among  the  mem- 
bers of  the  family.— SURYANARAYANA- 
MURTI    V.   T.\MAIANNA,   25   M.    504. 

129.  S-  4:2-— Civil  Procedure  Code  ISS3. 
Section  13 — Competent  court — Value  of  a  suit 
to  have  it  declared  that  certain,  perso^is  are 
or   are   not   members  of  a   tarwad. — 

The  value  of  a  suit  to  have  it  declar- 
ed that  certain  persons  are  or  are  not 
members  of  a  tarwad  is  the  value  of  the 
share  of  the  tarwad  property  wh'ch  would 
ha  allotted  to  them  if  a  partition  were  made 
by    common    consent. 

A  suit  for  a  more  de.-laration  that  tho 
defendants   are  not  members  of  the  tarwad 
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is*  barred  under  section  42  of  the  Specific 
Belief  Act  when  the  ijlaintifis,  !in  addition 
to  the  declaration  asked  for,  are  in  a  posi- 
tion to  asli  for  the  further  relief  of  posses- 
sion of  the  portion  of  the  property  which 
is  in  the  cnjjymont  of  the  defendants  on 
a  claim  thai  they  where  members  of  the 
fauuly.     PANGA    v.   UNNIKUTTI.     24-   M- 

275- 

130-  S  '42- — '^"^^  to^set  'afsidc  an  invalid 
aioard  and  decree  based  on  it — No^  claim  for 
further  relief. 

The  plaintiff  sued  to  have  an  arbitra- 
tion award,  alleged  to  have  been  made  on 
the  basis  of  an  invalid  agreement,  declared 
null  and  void  as  against  her,  that  if  for 
any  reason  the  award  so  far  as  it  related 
to  th3  two  suits  referred  to  as  Nos.  2  and 
9  of  1890  be  considered  binding  upon  the 
plaintiff,  the  remaining  portion  of  the 
award  might  be  held  invalid  as  against  the 
plaintiff;  also  that  the  decrees  which  had 
been  passed  in  those  suits  may  be  declar- 
ed null  and  void.  The  suit  was  dismis- 
sed as  not  maintainable  under  the  provi- 
sions of  section  42  of  the  Specific  Relief 
Act. 

Held,  tbat  the  suit  was  maintainable. 
—7  All.,  884,  distinguished;  21  All.,  289  fol- 
Imoed  GOMTI  KUNWARv.  DARAB  KUN- 
WAR.  A-  W-  N    1902    P-  187. 

131-  S-  42 — Suit  for  a  declaration  with- 
out praying  for   consequential  relief — Costs. 

Where  the  plaintiffs  sued  for  a  bare  dec- 
laration that  they  are  members  of  the  de- 
fendants' tarioad  and  have  community  of 
property  with  them,  held,  that  as  the  plain- 
tiffs did  not  pray  for  consequential  relief, 
the  suit  was  barred  by  the  proviso  to  Sec- 
tion  42   of   the   Specific    Relief    Act. 

Each  party  was  directed  to  bear  his 
own  cost?  "  Ihroughout,  as  the  defendants 
had  failed  to  take  the  legal  objection  that 
the  suit  was  not  maintainable.  RAJIAN 
ADIODI   V.   KELU.    H.  M-  L.  J-,   1901,  P- 

\il  S.  42-  TAmitation  Act  (XV  of  1877), 
Sell.  II,  Art.  119— Suit  by  an  adopted  son 
more  than  six  tjears  after  interference  with 
plaintig's  rights— Claim  far  declaration  as 
to  adoption  and  to  recover  2>ossession  of  pro- 
perty due  to  plaintiff  as  adopted  son — Main- 
tainability. 

Plaintiff's  rights,  as  the  adopted  son 
of  A,  were  interfered  with,  n  connection 
with  certain  immoveable  propb.iy,  in  1889. 
In  1897,  plaintiff  sued  for  a  declaration 
that  ho  was  he  adopted  son  of  A,  and 
sought    to    recover   the     property  : 

Held  (Bhashyam  Ayyangar,  J.,  dissenting) 
that  the  suit  was  l^.^rred  under  art.  119  of 
sch.  II  to  the  Limitation  Act.  Jagadamba 
Chaodhrani  v.  Dakhina  Mohiin,  >L.  R.,  13 
I.  A.,  84;  I.  L.  B.,  13  Cal.  -308),  followed  ; 
Parvathi  Animal  v.  Saminatlia  Gurukal,  (I. 
L.  R.,  20  Mad.  40),  and  Shrinivas  v.  Han- 
viant,  (I.    L.    B.,    24    Bom.    2G0J,    approved. 

Per  MOOEE,  J.— Where  a  plaintiff  can- 
not obtain   a   decree  for  possession   without 


Sup:Govt.  acts  (I  of  1877)    (fiontd.) 

a  decision  that  an  adoption  is  invalid  or 
never  in  fact  took  place,  or  that  an  adop- 
tion is  valid,  the  question  whether  his  claim 
is  barred  by  limitation  must  be  decided- 
with  reference  to  the  provisions  of  arts. 
118  and  119  of  sch.  II  to  the  Limitation 
Act. 

Per  Bhashyam  Ayyangar,  J. — The  suit 
was  governed  by  art.  144.  Art  119  is 
applicable  only  to  a  suit  of  the  character 
defined  by  s.  42  of  the  Specific  Belief  Act 
for  a  declaration  that  the  plaintiff  is  en- 
titled to  a  status  or  legal  character  aa 
adopted  son.  In  the  present  case,  the  plaitifE 
having  been  out  of,  and  the  defendant 
having  been  in,  possession  since  1889,  plain- 
tiff co°uld  not  maintain  a  suit  for  a  mere 
declaration  of  title,  and  the  only  suit  ha 
could  maintain  was  the  present  which  was 
governed  by  art.  144  and  was,  in  consequence, 
not   barred.— RATN  AM  ASA  lil    v.     AKILAN- 

DAMMAL.— B-  M    L-  J.  27-26-  M-  291. 

133   8.    42    '-I'^s-    120  and  Hi— Act    XIV  of 

1859,  S.  I,  cl.  (in)— Suit  for  decia  atioii  of 
title  to  immoveable  property — Amendment  of 
plaint  when  character  of  suit  wotdd  be 
altered. 

A  sued  for  the  declaration  of  his  title 
to  certain  immoveable  property,  alleging 
that  C  executed  a  mortgage  thereof  in  favour 
of  B.  that  the  latter  sued  to  enforce  his 
security  and  obtained  a  decree,  that,  the 
mortgaged  properties  having  been  advertised 
for  sale  in  execution  of  the  decree.  A  pre- 
ferred a  claim  under  S.  278,  C.  P.  Code 
that  the  application  was  summarily  r,  j^c'ed 
on  the  ground  that  no  claim  could  i,e  en- 
tertained in  the  course  of  proceedings  in 
execution  of  a  mjrtgage-decrei,  and  .hat, 
consequently,  the  properties  were  sold  and 
purchased  by  defendant  B,  who  subs .quent- 
ly  transferred  them  to  D,  and  thst  ha 
therefore  wished  to  clear  the  cloud  cast 
on  his  title.  The  Subordinat:  Judge  found 
that  A.  was  in  actual  possession,  and  dec- 
reed in  his  favour.  But,  on  appeal,  the 
District  .Judge  reversed  this  decree  and  held 
the  suit  was  barred  by  limitation  inas- 
much as  it  was  not  instituted  within  six 
years  from  the  date  of  the  execution-sale. 
On  appeal  to  the  High  Court,  it  was 
urged,  on  behalf  of  A  that  no  rule  of  limi- 
tation is  applicable  to  a  suit  for  declara- 
tion of  title  to  immoveable  property,  thifc 
if  any  rule  of  limitation  is  applicable, 
it  is  one  embodied  in  art.  144  ai  d  that 
cause  of  action  was  erroneously  determined. 
Finally,  the  appellants  prayed  for  an  amend- 
ment of  the  plaint  so  as  to  convert  iha 
suit   into    one    for   possession. 

Held,  the  provisions  of  the  Limtation 
Act  are  applicable  to  a  suit  for  the  dec- 
laration of  title  to  immoveable  pruperty 
13  A  126,  15  M  492,  23  B,  659  referred 
to. 

Held,  also,  that  art.  120  applied  to 
the  case,  and  not  art.  144.  20  A.  35  fol. 
2.  B.  120,  16  M  140  referred,  7  W.  R.  96 
19    W.   B.   32    Diss.     The  suit  was   barred 
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as    it  was   not   instituted  within     six  years 
from   the   date   of    execution-sale. 

Held,  further  the  amoudment  could  not 
be  granted,  since,  if  the  amendment  wore 
allowed,  the  case  would  bo  materially 
altered,  and  it  would  be  wholly  contradio 
tory  to  the  evidence  on  the  record  and 
the  findings  of  the  Subordinate  Judyo.  4  C  4G 
20  I.  A.  99,  Referred,  IG  W.  K.  27,  24  W. 
B,  301,  25,  \V.  R.  168,  15  11  15,  11,  M,  I.  A. 
4G8  Diss.  And  the  attempted  interlereuce  of 
the  defendants  with  the  plaintiffs'  possession 
will  not  entitle  tlio  latter  to  a  decree  for 
ei;ctment.  MAHABHARAT  SIIAHA  u.  AB- 
DQL   HAJIID    KHAN.     1  Q-  L-  J-  73- 

134'  8.  42-  Dcclaralorij  suit  by  nvnote 
reversioners — Existence  of  nearer  nvcrsioncrs 
— Grouuds^^on  which  remote  reversioner  can 
sue. 

Where  there  are  several  reversionary 
heirs,  some  near,  and  others  remote,  the 
former  being  entitled  to  a  life  estate  and 
the  latter  entitled,  after  them,  to  an  abso- 
lute estate,  the  latter  can  maintain  a  suit 
under  S.  42  of  the  Specific  Relief  Act,  for 
a  declaration  that  the  alienations  made  by 
the  holder  of  the  life  estate,  in  present 
possession  of  the  estate,  are  void  beyond 
the  life  of  the  alienor,  notwitUstandiug  the 
existence  of  such  nearer  reversioners  (15  A 
132   Diss). 

Where  a  nearer  reversioner  has  pre- 
cluded himself  from  suing,  or  concurred 
in  the  alienation  by  the  holder  of  the  life- 
estate  by  allowing  the  period  of  limitation 
to  elapse,  the  remoter  reversioner  may  sue 
14  M.  L.  i.  203  followed.  ABINASH 
CHANDRA,  MAZUMDAR  v.  HARINATH 
SHAHA.  32  C-  62-  See  No  lj:i  iS  161  in- 
fra. 

135.  S-  42-  Detlarafortj  suit — Conseqen- 
tial  relief — Injunction — Claim  for  j'osscssion 
nut  ncci's.ianj — Crinnnal  Procedure  Code  (Act 
Y  of  la'JH),  Section  145 — Dispute  relating  to 
iminoveuble  property. 

The  plaiijtitl  sued  for  injunotion  against 
the  defendant  restraining  him  from  pre- 
venting entry  of  the  plaintiff  in  the  tem- 
ple lu  suit  for  worship  and  using  the  ves- 
sels and  paraphernalia  appurteui'.nt  to  the 
worship.  He  did  not  claim  a  right  of 
possession  either  exclusive  or  joint  in  the 
temple,  no-r  did  allegations  in  iho  plaint 
show  that  he  was  entitled  to  such  posses- 
sion. In  a  proceeding  under  seetion  145 
of  the  Criniinal  Procedure  Code  the  Joint 
Magistrate  had  declared  the  defendant  to 
be  in  posse.-sion  of  the  right  of  perfoim- 
ing  worship.  The  District  judge  on  appeal 
dismissed  tbc  suit  on  the  ground  that  the 
plaintift  should  have  sued  for-  possession. 

Hold,  that  the  order  of  dismissal  was 
wrong.  The  ord'  r  passed  hv  the  Joint 
Magistrate  was  without  jurisdiction  r=nd  it 
was  not  neccssarv  for  the  p'aintiU's  to  have 
it  set  aside.  VENGAN  POOiARI  v.  CHIN- 
NU.    14  M   L.   J    290. 

136-  S-  42.  Dedaraiion  thai  d-fenclant 
is   not  the  adapted  son    of  the  ylaintiff. 
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Where  Defendants'  adoption  by  the 
plaintiff  has  been  set  up  under  ciroum- 
stauces,  which  would  operate  to  the  pre- 
judice of  tlie  plaintilT,  if  ho  did  not  take 
steps  to  have  it  declared  not  true,  the 
plaintiff  is  entitled  to  sue  for,  and  obtain 
a  declaratio  n  that  the  defendant  waa 
never  adopted  hy  him.  To  enable  plaintiff 
to  institute  this  suit,  it  is  not  necessary 
that  the  claim  m.ust  have  been  set  up  by 
the  Defendant  himself  as  by  his  having 
said  or  done  aaytliiug  with  reference  to 
the  adoption.  CHINNA-SAWMY  MUDA- 
MAR     V.    AMliAL,AYANA    MUDALIAR   29- 

M-    48- 

137.  S-  42-  Dedai-atioii—ConseqiKntial 
relief — Injunction. 

The  deleiulaut  interferes  with  the  plain- 
tiff's right  in  building  upon  a  piice  of  laud 
on  the  ground  that  ho  was  a  jjint  owner: 
Held  the  plaintiff  was.  entitleu  to  bfiug  a 
suit  for  a  dcetaration-  that  he  was  the 
exclusive  owner  and  need  not  have  ask 
for  an  injunction  to  restrain  the  defend- 
ant from  interfering  with  his  right.  SUN- 
DAR  LAL  V.  R\M  GHUL'.Jl.  i>  ^i-  15 
referred    to.     3     A"  I"    J-     319  =  A-    W-    N- 

(1906),   149  ^      ,,,    ,       .,, 

138-  S-  42—^  mndii  daugjilhers  right 
to  sue  for  construction  of  Will  of  father  and 
for  incidental  declarations. 

A  Hindu  daughter  can,  duricg  theUfa 
tin>e  of  her  mother,  maintain  a  suit  for  the 
coustruotion  of  a  Will  of  her  deceased 
fatlier  and  declaration  incidental  thereto, 
especially  where  tho  nwtlicr  Kas  allowed  her 
rights  to  be  barred  by  limitation  and  where 
the  immediate  conduct  of  the  executors 
will  be  detoimined  by  the  con.structiou. 

A  suit  for  th.^  coostruction  of  a  Will  can 
lie  only  when  some  immediate  necessity  for 
the  construction  is  established:  "Perpetua- 
tiua  of  testimony"  is  not  the  only  ground  on 
wbicbdeclartitory  suits  of  this  aescriptioii  are 
allowed  K  R.  2  1.  A.  169, 15  E.  L.  B.  8:3,  4  Ch. 
D.  413,  2Y  Ch.  D.  2:37,  45  Ch.  D.  51,  D.,  and  29 
G.  2G0,  32  C.  02,  3  B.  L.  R.  A.  C.  J.  :302,  24  W. 
R.  86  (note),  followed.  SRINEBAS  DAS  u 
JJONMOHINI  DASi.-3  CL-  J- 

139.  S-  i'Z.—Tnis  Section  not  aiipUcaUc  to 
—Suits  under  S.  M3,  Civ.  I'la  Code,  Prayer 
for  further  relief  not  necessary. 

C  attached  certain  immoveables  in  exe- 
cution of  a  decree  for  money,  which  she  had 
o-btained  agait>sti  B.  A  presented  a  claim 
based  on  a  mortgage  alleged  to  have  li;eu 
made  to  him  by  B.  The  clairrs  having  been 
rejected,  A  sued  under  the  S.  28.S  for  a  de- 
claration of  his  rig,ht  as  rtwrtgagoe  to  tho 
attached  property  and  for  the  cancellation 
of  the  order  of  rejection  of  his  clsv!n>.  Ort 
reference  to  the  Full  Bsuoh  of  tho  question 
whether  the  suit  was  sustainable  with  re'er 
once  to  S.  42  of  the  Specifio  Relief  .\ct,  lidd, 
that  the  pro\-iso  to  S.  42  of  the  Specific  Relief 
.•\ct  does  not  O'pei-ate  to.  ta'Kc  away  from  a 
p  rty,  against  whom  an  oorder  has  been  inada 
under  S.  280,  281  or  aS->  of  the  Gudo,  tha 
spucial    right  conferred  by    S.  2ti:i    to  sue  luv 


(    439     ) 


CIVIL    DIGEST    OF    CASES 


(     440    ) 


Sup.  Oovt.  acts  (I  of  1877)  {Contd.) 

a  declaration  of  his  title  in  so  far  as  it  ia 
affocted  by  the  order  which  he  seeks  to  im- 
peach and  such  a  suit  is,  therefore,  not  liable 
to  dismissal  oa  account  of  ttie  omission  to 
pray  foi'  further  reUof  obtainable.  16  M.  140 
doubled  and  14  JM.  23  followed.  KRI^TN.^M- 
SUOB\yA  V.  P.\TH1IA  BEEP,— 29  M-  151. 
bee  No.  97   supra  and   144,  loo   infra. 

140-  S-  ^%-—-ilienalio}i  bij  wldoiO — Bight 
of  collaUmC s  10 idow  to  contest  sach  alienation 
— Gliirth",    of  Kcmgra   District. 

A  GUirth  by  caste,  in  tahsil  Hamirpur, 
District  Kiagra,  sued  to  set  aside  an  ahcua- 
tion  by  the  widow  of  a  collateral  of  her 
deceased  husband,  on  the  ground  that  she 
waj  entitlod  tu  succeed  to  such  cullateral  by 
a  custom  prevaling  iu  the  District.  Her 
right  to  succeed  collaterally  and  her  right  to 
quo.stiou  the  alienation  wore  disputed  by  the 
defenfjant.  Held  that,  by  virtue  of  a  custom 
among  Ghirths  iu  the  District  iu  question, 
a  widow  was  entitled  to  succeed  collaterally 
to  any  property  to  which  her  husband,  if 
alive,  could  hav?  succeeded,  and  that,  con- 
sequently, the  plaintiff  ^  was  competent  to 
quuotion  the  alienation  in  question.  5G  P.  R. 
1S91,  111  P.  R.  1891,  20  P.  R.  1S95  refd.  to.— 
LAUORI  V  RADHO,— 72    P.  E-19i<i-108- 

p.  li  H.  1907. 

141  S  ■iZ—Cause  of  action — Suit  for  a 
declaration  that  the  defendant  had  no  right 
totmortgagc  joint  property — Court-fee. 

The  plaintiS  alleged  that  he  was  a  half 
sharer  with  the  defendants  Nos.  1  and  2  in 
certain  houses,  that  by  an  arrangement 
with  them  he  held  these  houses  while  they 
held  other  pL.rtions  of  the  joint  property 
exclusively  and  that  they  had  mortgaged 
the  joint  property  which  was  in  his  scle 
possession.  He  sued  for  a  declaration  that 
the  defendants  had  no  right  to  mortgage  it. 
The  Coxirt  held  that  the  suit  as  brought  was 
not   maintainable. 

Held,  that  the  decision  of  the  lower 
Court  was  wrong. 

Held,  also,  that  Court-fee  for  the  suit 
was  payable  on  half  the  niortgage-mouey 
secured  by  the  mortgage-deed.  GHULAM 
K.\DAR  V.    W.AJIH-UD-DIN.     50  P.  L.  K. 

1904 

142  S-  42 — Catise  of  action — Hindu  Law 
—  \Vi  low — Suit  against  reversioners  for  de- 
claration that  widow  icaa  competent  to  trans- 
fer property   for    neccs^ily. 

The  plaintiff,  a  Hindu  widow  of  Arora 
castt,  residing  iu  the  town  of  Kohat,  sued 
her  husband's  reversioners  for  a  declaration 
that  she  v.'as  entitled  to  alienate  family  pro- 
perty in  her  charge  iu  order  to  discharge 
oi'i-taiu  bona  fide  expenditure  partly  incurr- 
ed and  pirtly  to  be  incurred.  The  plaintiff 
b;i,d  served  a  notice  on  the  defendants  giv- 
ing them  intimation  of  her  intention  to  alien- 
ate but  they  paid  no  attention  to  it.  The 
defendants  denied  the  plaintiff's  title  to  the 
IM-oporty  and  pleaded  that  the  suit  did  not 
lie. 

Hi'ld,  that,  in  the  absence  of  allegation 
by    the   plaiiUiff    that   the    defendants     had,. 
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overtly  disputed  her  rights  to  alienate,  the 
suit  was  premature.  MANNA  SINGH  v. 
Mussaimnat    BAI  JAN.     70-    P-    !■  R.    1904- 

143  S-  4:2-C0!irt  Fee  Act  (VII  of  1670), 
Section  7  (IV)  (d) — Injunction— Declaratory 
decree — Suit/i  Valuation  Act  (IX  of  1887), 
Section  9,   Rules  under — Bute  IV. 

The  plaintiff  alleging  herself  to  be  in 
possession  along  with  others  of  the  piece  of 
land  in  suit,  sued  the  Municipal  Committee 
of  Delhi  and  the  transferee  from  the  Com- 
mittee praying  for  a  declaration  of  her 
right  to  use  tho  same,  for  a  further  declar- 
ation that  the  Municipal  Committee  was 
not  entitled  to  use  it  so  as  to  deprive  her  of 
her  right  of  user  and  for  an  injunction  to 
prohibit  the  Committee  and  the  transferee 
from  so  doing.  The  Court  ordered  the 
plaintiff  to  pay  Court-fee  on  the  value  of  the 
site  and  thj  plaintiff  failing  to  comply  with 
the  order,  her  suit  was  dismissed. 

Held,  that  the  orders  requiring  Gourt-fea 
to  be  paid  on  the  value  of  the  property  and 
dismissing  the  suit  were  wrong.  The  plaint- 
iff was  liable  orrly  to  pay  Court-fee  on 
nominal  value  permissible  under  the  Suits 
Valuation  .Act  to  be  fixed  l)y  thj  plaintiff 
as  regards  the  relief  for  injunction  and  Bs. 
ton  each  for  the  two  declarations  prayed  for. 
Mussammal  MULK-UN-NISA  v.  MUNICI- 
PAL   COMMITTiiE   DELHI.     US.   P.  L-  R- 

1904. 

144  S.  i2— Civil  Procedure  Code  (Act  XIV 
of  1683),  Sections  il78  and  aS-S— Execution  of 
decree — Attachment.  Objection  against — Suit 
to  establish  title  and  possession — Order  passed 
without  investigation. 

An  order  cannot  be  held  to  be  an  order 
under  section  281  of  the  Civil  Procedure 
Code  unless  it  is  passed  after  investigation 
and  an  opinion  expressed  and  j  idgment  given 
on  the  merits.  3  All.,  504  18  Mad.,  26-5,  12 
Cal.,  108,  15  CaL,  521  (P.  C),  1  W.  N.  C,  24 
referred  to.  S.^JAN  RAM  ti.  RAM  RATT.^N. 
S'  C  ,  119  P-  L  R  1904=87  P  R- 1904-  See 
Nos    79,  lo9  Supra  and  ld6    Infra. 

145'  Jurisdiction  of  Civil  and  RevenuB 
Courts — Declaratory  suit  that  the  kamiana 
dues    ivere  not   payable   by  idaiyitiffs. 

The  plaintiffs  sued  for  a  declaratory 
decree  to  the  effect  that  kamiana  dues  are 
recoverable  only  from  the  kamins  who  con- 
struct houses  on  the  sites  belonging  to  pro- 
prietors and  got  benefit  from  pasturage 
and  Shamilat  lands,  and  that  the  plaintifis 
who  were  the  owners  of  their  houses  and 
cultivators  were  not  liable  to  pay  the  said 
dues. 

Held,  that  tho  suit  was  cognizable  by 
Civil  Court.  SHEIKH  MUHAMMAD  v. 
HABIB  KHAN,    113    p.    L.  R.    1905- 

146  S-  42  Suit  by  reversioner  for  decla- 
ration of  their  right  to  redeem  a  mortgage  by 
a   woman — Discri  lion. 

A  woman,  having  a  life  interest, 
mortgaged  a  portion  of  the  property,  and 
the  reversioners  sued  for  a  declaration 
of  their  right  to  redeem  the  mortgage  in 
tho    event   of   her    death. 
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Held  that  the  Court  should  not, 
in  the  exeroiso  of  tho  discrotioa  couforred 
by  S.  42,  mike  the  declaration.  Bec.use 
the  wjuiia  s  right  to  redeem  might  possi- 
bly become  time-barred  before  her  death 
and  the  mortgagees  are  entitled  to  the 
beue!it  of  this  csutingency.  Further,  it  may 
be  that,  when  the  right  now  vested  in  her 
passes  to  Ihe  reversioners,  they  may  be  uu- 
wiUiiig  or  unible  to  exercise  it.  MUTHU- 
KARUPP.^N  V.  KASINATHAN  PILLAY, 
2  M    L    T  67. 

117  S-  42  4  trustee  who  has  been  re- 
mooed  can  sue  for  declaration  of  his  right 
of  trusteeship— Removal  of  trustee  by  a  caste  is 
not  a  cast  question — Hostility  is  no  ground 
for  removal — Intention  must  be  gathered  only 
from   tho    deed — Evidence. 

By  a  trust  deed  power  may  be  given 
to  its  beneficiaries  to  remove  a  trustee  ap- 
pointed under  it  and  appoint  a  new  one 
in  his  place  ;  but  the  power  must  be  ex- 
ercised reasonably,  and  the  Court  will  in- 
terfere if  it  is  satisfied  that  the  power  was 
exercised  not  for  tho  benefit  of  the  trust 
and  in  a  capricious  manner,  230  and  Lat 
95    followed. 

A  trust  deed  executed  by  members  of 
a  caste,  appointed  trustees  but  contained 
no  provision  empowering  the  caste  to  re- 
move them.  One  of  the  trustee,  being  ex- 
cluded from  management  by  his  co-trus- 
tees, filed  a  suit  asking  for  a  declaration 
of  his  trusteeship  and  ^or  an  injunction 
to  restrain  the  defendants  from  denying, 
or  interfering  with,  his  rights  as  a  trus- 
tee : — 

Held,  (1)  that  no  beneficiary  or  trustee 
can  remove  a  trustee,  whether  the  beneficiary 
is    an  individual    or    a    caste  ; 

(2)  that,  a  person  whose  legal  charac- 
ter is  denied  can  under  s  42  Specific  Re- 
lief Act  institute  a  suit  "against  any  jior- 
Eou  denying''  such  character.  It  is  no 
reason  that  there  are  other  persons  than 
those  sued,  who  also  are  denying  the  right 
that  he    must   sue   them    all  ; 

(3)  that,  the  plaintiff  was  entitled  to 
the  declaration  and  injinetion  prayed  for. 

The  question  whether  a  caste  can  re- 
move a  trustee  of  any  of  its  charitable 
trusts  is  not  a  caste  question.  Where  a 
caste  creates  civil  rights  in  its  own  pro- 
perty, they  arc  legal  rights  and  legal  obli- 
gations enforceable  by  our  Courts,  as  much 
as  if  any  entity,  such  as  a  private  preson, 
had  been  a  party  to  their  creation.  The 
fact  that  the  caste  hapjiens  to  be  a  party 
to  the  creation  i;  merely  accidental.  Whore 
a  trust  is  created,  whether  by  a  caste  or 
by  an  individual,  the  same  law  applies  to 
both. 

Friction  or  hostility  between  trustees 
and  the  immediate  possessor  of  the  trust  is 
not  of  itself  a  reason  for  the  removal  of 
the  trustees.  But  where  the  hostility  is  re- 
garding the  mode  of  administiating  tho 
trust  aud  has  heeu  caused  by  substantial 
overcharges  against  the    trust  estate,  it  is 
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not   to   be  disregarded   9   App  case   371,  .381 
followed. 

Tho  intention  of  parties  must  be  gather- 
ed from  the  language  they  have  used  in 
a  deed,  and,  there  the  words  of  the  deed 
are  clear,  all  evidence  of  what  occurred  or 
what  was  said  when  the  parties  wei'e  in  a 
state  of  negotiation,  is  inadmissible.  CHAP- 
TBY     GOOVERJI     V.   JETHABHAI     NUR- 

SBY,  9  B    li    R    514- 

148-  S-  42- — Gift  by  Hindu  widow  in 
favour  of  d  laghter — Sale  by  one  sister  to  an- 
other— Surr:nder  of  estate — Cause  of  action — 
Reversioner 

A  Hindu  widow,  in  possession  of  her 
husband's  estate,  transferred  portions  of  it  to 
her  daughters  by  gift  or  sale,  and  one  of  these 
daughters  subsequently  convoyed  the  por- 
tion so  transferred  to  her  to  one  of  her 
sisters:  held  that  these  transfers  did  not  give 
any  cause  of  action  to  a  daughter's  son, 
the  next  presumptive  reversioner,  to  sue 
for  a  declaration  that  the  transfers  were 
made  without  legal  necessity  and  would 
not  be  binding  on  him  II  A  253  followed. 
TULSHA    V.    BARU,    4   A-    Ij-    J-   677- 

149.  S.  i2—Declara(ion-Plaiiilij}''s  chance 
of  succession    very    remote — Discretion. 

Where  the  plaintiff's  chance  of  succes- 
sion to  the  property  was  very  remote  and 
his  suit  to  set  aside  a  mortgage  of  the  pro- 
perty was  dismissed,  the  Chief  Court  de- 
clined to  remand  the  case  for  further  en- 
quiry. TARA  SINGH  v.  MUSS.AMMAT 
GHANDI,    51   p.  L.    R.   1908- 

150  S.  42— C.  P.  G.  S.  43  and  SS5— 
Award— Suit  for  specific  performance  of  con- 
tract of  sale — Subsequent   suit  for  possession — 

A  decree  was  passed  by  the  Court  for 
specifin  performance  of  an  award  of  arbit- 
rators in  a  previous  suit  for  specific  per- 
foriuan  of  a  contract  of  sale.  The  defend- 
ants having  failed  to  obey  the  decree  of 
the  Court,  the  Court  itself  execut  d  a  sale 
deed  under  S.  262  Civ.  Pro.  Code.  Vpon 
tho  basis  of  this  deed,  the  plaintiff  brought 
the  present  suit  for  possession  of  the  pro- 
perty. 

Held,  that  the  plaintiff  was  not  com- 
pelled by  S.  42  Specific  Relief  Act  to  add 
a  prayer  for  possession  in  the  previous  suit 
for  specific  performance;  and  that  S.  43  C. 
P.  C.  (1882)  was  no  bar  to  tho  plaintiff's  pre- 
sent suit  for  possession.  SHEODIN  v.  MT. 
GODHI    BAI,   4    N-  L-   R-   14- 

151-  8.  42-  Succession  of  daughters — 
Rights  of  collaterals  of  seventh  degree — Maho- 
medan  Chohan  Rajputs  of  Kharwan,  Jaga- 
dhri  tahsil,  Umbala  District — Suit  for  de 
claration — Specific  Relief  Act,  S.    42. 

In  this  suit  neither  the  plaintiffs  (a 
collateral)  nor  the  defendant  (a  daughter), 
succeeded  in  proving  their  possession  of  tha 
property  in  dispute,  and  one  party  relied 
on  the  mutation  entry  in  his  favour  aud  the 
other  party  on  entries  in  the  girdawri 
papers,  but  the  land  in  dispute  was  in 
actual  possession  of  mortgagees,  occupancy 
tenants   and   tenants   at    will,   and     it     was 
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not  clear  whether  the  plaintiff  or  the  defend- 
ant had  received  rents  from  the  tenants 
at  will:  HiUl,  that  under  such  circumstances 
a  suit  for  a  mere  declaration  of  title  was 
maintainable.  15  JI.  307  followed.  ABDUL 
KARIM  -v.   SAHIB   JAN,     &   p.    R.»11908. 

152-  S.  iSi-~Declaratonj  suit  by  ncx:  male 
revtrjioner  while  daughter  is  living — Discre- 
tion. 

Whore  the  first  ^Court:  decree  a  remote 
male  reversioner's  declaratory  suit,  the  ap- 
pellate Court  should  not  interfere  with 
that  discretion  and  dismiss  the  suit  on  the 
only  ground  that  ho  was  not  a  presump- 
tive reversionary  heir.  It  should  determine 
particularly  whether  the  alienation  was 
for  a  legal  necessity  or  not.  SHEO  NABAIN 
V.  DaMODAB  das.  I.  A.  L-  J.  388.  Sec 
No   13i  -supra    <£  161  infra. 

153.  S.  42- — Declaration  to  manage  a  ba- 
thing ghat. 

A  sued  to  jbe  declared  the  manager  of 
a  ghat  on  the  ground  that  he  and  his  Guru 
before  him,  had  for  a  long  time  occupied  a 
small  room  on  the  top  of  the  Ghat  and  had 
swept  and  repaired  it:  Hdd  that  A.had  no 
hereditary  office  on  these  grounds,  and  the 
suit  was  dismissed.  17  I.  A.  187  referred  to. 
BASDEO  SAHAI  v  DAMODRANAND.— 1.  A- 
L.  J.  44. 

154.  S  42.  -Inconsistent  pleadings — Decla- 
ration. 

The  Court  should  not  grant  declaration, 
in  a  case,  where  it  is  not  only  not  made  in 
the  plaint  but  is,  on  the  other  hand,  inconsis- 
tent with  the  plaint.  11  M.  I.  A.  7  referred 
to.      RAJ    JATINDBA    NATH    V    AMRATA 

LAL.— 5.  C-  W  N-  20- 

155.  S.  42- — S»it  by  a  submortgage  that 
prior  mortgage  decree  loas  satisfied. 

A  sub-mortgage  can  not  maintain  a  suit 
■for  a  declaration  that  a  prior  mortgage  decree 
was  satisfied.  He  should  properly  bring  a 
suit  for  redemption  and  can  get  his 
cots  if  his  alU'yation  is  proved.  HAR- 
PERSHAD    V.  PHULCHAND.     2.  A-   L-  J- 

15ti  ■->■  42. — 'S'"'  '<*  establish  right  to  attach 
propirtj—Bar  to  suit— Consequential  relief— 
Code  of  Gioil  Procedure,  s.  283Spccific  Relief 
Ad,  s.  42. 

The  proviso  to  section  42  of  the  Specific 
Relief  Act  do^'S  not  apply  to  suits  brought 
under  section  283  of  the  Civil  Procedure 
Code.  Ma  Dan  v.  Ma  Pa  U,  2  L.  B.  R.,  124, 
distuHjuished.  KYA  GET  v.  BU  NWE.  4- 
L.B  R  1907-  P-  88-  See  97.  139  and  lii 
sux>ra. 

167  8.  ^%— Declaration— Altering  prayer 
in  plaint. 

Although  a  suit  for  mutation  of  names 
in  a  Revenue  Register  of  holdings  cannot 
lie  ;  the  Court  may  allow  tho  prayer  of  the 
plaint  in  such  a  suit  to  be  altered  to  a 
praver  for  possess-.oii.  2.  L.B.R.  4.  referred 
to    "iMAUNG    TlIA     CHU     v.     JIAUNG     PO 

KAUK.  2  L  B  R   1904.   P  243- 

158  S.  32 — Declaration — Omission  to  seek 
furtlii  r  relief — Amendment. 


A  sued  B  that  the  latter  was  not  entitled 
to  keep  tho  trees  which  A  had  sold  to  B 
standing  ou  A's  land.  The  original  court 
gave  a  declaratory  decree  with  a  direction 
that  B  should  cut  the  trees.  The  Lower 
Appellate  Court  dismissed  the  suit  as  A  had 
omitted  to  claim  further  relief.  Held  that 
the  Lower  Appellate  Court  should  have 
directed  A  to  amend  the  plaint  by  asking 
further  relief  i.e.  a  permanent  in  junction  to 
restrain  B  to  allow  the  trees  to  staud  on  A's 
laud  and  to  cut  them.  HAZARA  SINGH  v. 
BISHAN  SINGH,  128-  P.  R.    1907. 

159  S.  33— Sec  ss.  39  ti:42.  25.  A..  1.  P.O. 
No.  >J0,  1.  O.G.  4,  No.  91,  I.O.C.  18.  No.  92. 
and  I.O.C.  123.  No.  93  supra. 

160  8.  62  (2)  Declaration  that  a  certain 
land  is  plaintiff's  excluswc  property — Private 
partition — Effect  of  such  a  declaration  on  the 
portion  to  be  made  by  Revenue  Court — Land, 
Revenue    Act    (N.    W.    P.  and  Oudh),  S.  23S, 

On  a  private  partition  between  A.,  B.. 
and  C.  (brothers)  tho  land  in  dispute  was 
allotted  to  C,  the  father  of  the  present 
plaintiff,  and  other  lands  were  allotted  to 
A.  and  B.,  after  which  each  held  sepa- 
rate possession  and  collected  the  rents  o£ 
his  laud.  A  mortgagee  from  the  son  of  B. 
sued  the  plaintiff  for  settlement  of  accounts 
of  rents.  The  plaintifl  contended  that  there 
had  been  a  private  partition  and  he  was 
not  liable  to  account.  The  Rent  Court  re- 
jected this  contention  and  compelled  the 
plaintiff  to  aocout..  The  plaintiff  sued  for 
a  declaration  that  he  was  the  owner  of 
tlie  laud  allotted  to  his  father  at  the  par- 
tition and  that  he  was  not  liable  to  account. 
The  defendant  mortgagee  contended  that 
the  Civil  C"urt  had  no  jurisdiction  to  make 
such  a  declaration  and  the  suit  was  barred 
uuder  S.  233,  cl.  (k)  of  the  N.  W.  P.  and. 
Oudh    Laud    Revenue    Act,  J901. 

Held  further,  that  the  oj:ly  declaration 
to  which  the  plaintiff  was  euLitled  was, 
that  he  aloue  was  entitled  to  the  profits 
of  the  land  in  suit,  until  regular  partition 
had  been  made  by  the  Revenue  Court.  Ha 
could  not  declared  to  be  the  owner  of  the 
laud  in  question,  inasmuch  as  such  de- 
claration would  interfere  with  the  partition, 
if  any,  made  bv  the  Revenue  Court.  BA^S 
AUT.AR  V.  THAKUR  JAGAN  NATH 
BAKHSH   SINGH,   10  0-  C  204  U- 

161  S-  42.— -T''  ^  ^''««  nearest  reversioner 
concurring  in  aliercntion  by  a  Hindu  ujidota 
— Rigid  of   remote  reversioners  to  sue — 

Plaintiff,  a  minor  reversioner,  sued  after 
25  yeai-s  of  an  alienation  by  a  Hindu  widow 
for  a  declaration,  that  the  alienation  was 
invalid  as  against  him  afteir  her  death. 
Plaintiff  was  born  about  twelve  years  after 
the  alienation,  and  was  a  remote  reversioner 
of  the  third  grade.  There  were  nearer  re- 
versioners of  the  first  and  second  giadesy 
including  the  plaintiff's  fatlier.  Non"  of 
these  questioned  the  alienation,  and  their 
right  was  time  barred  at  the  date  of  tha 
plaintiff's  suit.  Tho  deteuco  was,  that  (1) 
the    plaintiff   was   not  an  immediate  rover- 
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sioner  and  luul  no  rigbt  to  sue  (2)  that  lio 
could  not  sue  diu-ing  the  life  of  the  ncarur 
revorsioiiii-s,  who  did  not  sue  and  whoso 
suit  \v:is  bai-i-Bd  l)y  limitation.  It  was  found 
that  luu  nlienatiuD  was  improper  and  with- 
out uectssity  except  to  a  trifling  extent. 
The  uc.inr  reversioners  were  impleaded 
in  the  i-uit. 

hetd,  (1)  that  the  right  to  sue  for  a 
dcclai;Uion  was  given  hy  S.  42  Specific  Be- 
lief Act,  il  at.  although  illustration  (u^  to 
that  .^ecMOii  aiid  art.  125  of  the  Limita- 
tion Act,  lufer  only  to  suit  by  presump- 
tive reveisioucrs,  it  would  bo  wrong  to 
hold  that  the  words  of  a  section  in  an 
Act  must  be  limited  to  the  illustrations 
given  in  the  Act  or  by  reference  to  the 
suits  specifically  enumerated  in  the  Limi- 
tation Act  :  (2)  that  a  more  distant  rever- 
sioner may  sue,  if  those  nearer  in  succes- 
sion are  in  collusion  with  the  widow  or 
have  concurred  in  the  alienation  or  have 
precluded  themselves  from  suing  (as  in  this 
case)  8  C.  L.  B.  381=6  C.  754  =  8  I.  A.  14. 
(P.  G.)  ;  10  B.  H.  G.  B.  351 .  14  M.  I.  A. 
193  ;  and  18  M.  52,  referred  to.  See  No. 
13i  and   152  Supra. 

The  High  Court  decreed  the  claim  on 
the  ground  that,  though  it  might  be  open 
to  doubt  whether  the  Court  of  first  in- 
stance ought  to  have  allowed  the  suit  by 
plaintiff  to  proceed,  still,  as  the  suit  had 
been  tried  in  three  Courts,  and  as  the  plain- 
tiff would,  if  the  widow  should  live  to  a 
great  age  and  he  should  happen  to  be  the 
nearest  reversioner  at  her  death,  have  lost 
the  tcstimoney  in  support  of  the  invali- 
dity of  the  alieraUon,  which  was  now 
available  to  him.  CiOVlNDA  PILLAY  v. 
THAYAJIMAL,   28   1&    57. 

162  S.  42- ■f"-'-  f '•>  and  (f).SuU  to  set 
asiilc  the  loill  of  lust  male  oivner,  by  a  pre- 
S'lmptive   heir   after  the   widow. 

A  iiresuraptive  reversionary  heir,  entit- 
led to  inherit  after  the  death  of  the  wi- 
dow of  the  last  male  owner,  can  sue  for 
declaration  that  a  will,  under  which  others 
claim  was  made  by  her  husband  under  un- 
due influence  and  coercion,  and  is,  there- 
fore, invalid  as  against  his  reversionary 
right. 

His  right  to  sue  for  declaration  un- 
der S.  42  of  the  Act  is  not  confined  to 
transactions  by  the  widow  herself,  as  are 
referred  to  in  ills,  (c)  and  (/)  to  the  sec- 
tion; nor  is  he  bound  to  show  collusion, 
acquiescence  or  laches  on  the  part  of  the 
widow,  before  he  is  allowed  to  institute  the 
suit  6  C.  761  (P.O.)  distint-uished.  PUTTAN- 
NA  a'ias  KESHAVA  BHATTA  v.  BAMA- 
KBISHNA    SASTBI,   30   M-   195- 

163-  S.  42.  i5.—Muiiict2>al  Electioii-Omis- 
sioK  of  a  name  from  the  candidate's  list — Dec- 
laraiion  and  ^'Junction. 

\  Beceiving  Officer,  appointed  by  the 
Collector  under  the  Election  rules,  refu-sed 
to  accept  the  nomination  paper  of  the  plain- 
'  iff,  a  candidate  for  a  counciUorship  of  the 
Surat  City   lluuicipidity,   and  the  published 
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list  of  candidates  omiUed  his  name  from 
it.  The  pliiutifl  sued  the  MuniciiJality  for 
a  declaratioa  that  he  was  enitlcd  to  come 
forward  as  a  candi.iale  i.na  for  an  injunc- 
tion to  prevent  the  Muuieip  Uity  from  car- 
rying on  the  by-oloction  without  accept- 
ing   him   as   a   candidate; 

Held,  (1)  that  the  suit  for  declaration, 
failed,  as  t'la  JIunioipUity  nj.lher  dcni.d, 
nor  was  inlerested  to  deny,  tin  character 
or  right  which  the  plaintiff  sr>'ight  to  es- 
tablish. It  was  tlie  Beceiving  Officer  that 
was  concerned  with  the  qui-stion  and  over 
him   the  Municipality    had  no   control; 

(2)  that  the  injunction  too  could  not 
be  granted,  as  the  M  cin  lity  had  done 
no    wrong     and    was    tin-  liiiy    to     do    no 

wrong;  it  only  prop  '■,  d  to  proceed  in  ac- 
cordance with  the  Aoi  and  the  rules  so 
far  as  thcv  related  to  it.  THE  SUl: -.T 
CITY  MUNICIPALITY  v.  CHUNIL  >£, 
MANIKLAL    GANDHI,    3  B-    L-  R-   209  = 

30  B.  409 

164  8.  ^f)— Enforcement  of  public  duties  by 
Public  scrvant^Bomhay  City  Police  Act  {IV  of 
1902),  Ss.  28  and  l.!9  Police  Commissioner — 
Notice — Segrcijation  of  prostitutes. 

The  Commissioner  of  Police  at  Bombay, 
under  S.  28  of  the  Bombay  City  Police  Act, 
1902,  issued  a  notice  upon  the  applicants 
reqiuriug  them  to  vacate  the  premises  occu- 
pied by  them,  and  intimating  that  failure 
to  comply  with  the  notice  would  render 
them  liable  to  punisbmcut  under  S.  129  of 
the  Act.  The  applicants  applied  to  the  High 
Court,  under  S.  45  of  the  Specific  Belief 
Act,  1877.  for  a  rule  against  the  Commis- 
sion r  of  Police  to  show  cause  why  the 
notice  should  not  be  cancelled  and  why  ha 
should  not  bj  retained  from  carrying  the 
some  into  effect  ;—H<.'W,  that  the  cancella- 
tion of  the  notice  or  the  non-enforcing  of  it 
is  an  act  clearly  incumbent,  by  law,  upon  the 
Comissioner  of  Police,  so  as  to  bring  it 
within  S.  45  (b)  of  the  Specific  Belief  Act, 
1877.  Under  S.  28  of  the  Bombay  City  Police 
Act,  1902,  the  Comissioner  of' Police  can 
only  serve  the  notice  upon  the  person  who 
comes  within  the  section,  and  not  upon 
any  person  whom  he  merely  suspects  to  be 
guilty  of  the  conduct  therein  referred  to. 
The  misconduct  or  the  immoral  conduct 
must  be  a  matter  of  fact  and  not  a  mere  matter 
of  suspicion.  A  Magistrate  would  not  be 
iustiried  in  convicting  any  person,  under  S. 
i29  of  the  B.jjbay  City"  Police  *'-t,  1G02, 
unless  and  until  he  is  satisfied  that  the 
notice  under  S.  28  of  the  Act  was  not 
only  duly  served,  but  also  that  the  woman 
had  really  conducted  herself  in  the  manner 
imputed  to  her  undei- S.  28.  In  re  T A BA- 
BAI IBBAHIMPUBKAR,  ^  BLR-   161- 

165  S.  45— Licotsi;  of  pubic  coi.v  yance — 
Power  of  Commis!doner  of  Police  to  grant 
licenses— B.  .id  VI  of  1^63,  s.  6. 

S.  6  of  B.  ActVIo;I.;63  empowers  the 
Comissioner  of  Police  in  Bombay  to  grant 
licenses   for  public  conveyances  and  provides 
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that  he  "  may  in  his  discretion  refuse  to 
grant  any  such  license  for  any  oouveyanee 
which  he  may  consider  to  be  insufficiently 
found  or  otherwise  unfit  for  the  conveyance 
of  the  jjublic."  Under  this  section  the 
Comissioner  is  bound  to  exercise  his  dis- 
cietion  in  each  case.  This  disciution  is  not 
an  absolute  one,  but  one  which  is  to  be 
exercised  after  ho  had  made  himself  ac- 
quainted with  the  oonveyance  to  be  licensed 
and  has  considered  whether  it,  as  an  indi- 
vidual carriage,  is  fit  for  the  conveyance 
of  the  public.  When  1'",  appeared  that  the 
Commissioner  of  Police  had  approved  of  a 
certain  pattern  of  victoria  as  a  public  con- 
veyance in  Bombay  and  refused  to  license 
victorias  which  did  not  conform  to  that 
pattern  ;  Held  that  his  refusal  on  that  ground 
was  illegal,  and  under  s.  4-5  of  the  Specific 
Relief  .Act  (1  cf  1877),  he  was  ordered  to  issue 
the  licenses  asked  for.— GELL  v.  TAJA 
NOORA,  I.L  R.,  27  B.  307. 

Specific  Itcluf  Act  {1  of  1877),  s.  45— High 
Court  Hide,  No.  577. 

Per  Russ:Hl,  J. — Under  rule  577  of  the 
High  Court  Rules,  all  applications  under  s. 
45  of  the  Specific  Relief  Act  (1  of  1877) 
should  be  made  by  motion  and  not  by 
petition.— GELL  v.  TAJA  NOORA,  5  B-L-R. 

133  =  27   B.  307 

166  S  45 — License — Eating-house— Com- 
missioner of  Police — Discretion  to  refuse  license 
—Act  XL  VIII  of  IStSO,  ss.  11,  12— Construction. 
The  petitioner  applied  to  the  Commis- 
sioner of  Police  of  Bomijay  under  ss.  11  and 
12  Act  XLVIII  of  I.'^Gj  for  a  licen.se  for  an 
eating  house  in  a  specified  locality  in  Bom- 
hay.  The  license  \siv.,  refused  on  the  ground 
that  no  ni.jre  shops  of  the  description  wore 
required  in  that  locality.  On  petition  to  the 
High  Court  under  s.  45  of  the  Specific  Relief 
Act  (1  of  1877) ;  Held  that  under  ss.  11  and 
12  of  Act  XLVIII  of  1360  the  Commissioner 
of  Police  had  no  discretion  to  refuse  the 
license. -RUSTOil  JAM3HED  IRANI  u. 
HARi'LiOJ  KENNEDY,  LLR.  IBQi.  p.  1  = 
26-  B.  896. 

167.  S-  ^^.— Indian  Ports  Act  (X  of  1SS9) 
— License, 

Licenses,  granted  under  the  Indian  Ports 
Act  to  boats  to  ply  for  hire,  cannot  be  re- 
voked on  the  ground  that  the  continuance 
of  them  affects  the  interests  of  contractors 
with    Government.     In     re    HAJI    HASSAM 

MAiOMED,  4.  B- L-  R.  773. 

16  J-  S.  45-— -•!<:(  XL  VIII  of  I860,  Sections 
11  i.nd  12 — Power  of  High  Court  to  order 
Commissioner  of  Police  to  grant  license  for 
eat  in  g   house. 

The  five  conditions  mentioned  in  Sec- 
tion 45  of  the  Specific  Relief  Act  are  not 
disjunctive,  the  effect  of  which  is  that  if 
any  one  of  them  is  not  complied  with,  the 
High  Court  will  not  put  the  section  into 
oper.ition. 

The  words  'personal  rights'  in  that  sec- 
tion are  intended  to  cover  what  are  known 
as  such  rights  in  the  language  of  the  jur- 
isprudence,  i.  e.,  rights  in  rem  such  as  every 
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human    being   in    a   civilized    society    posses- 
ses independently   of    any  act   of   his    own. 

An  order  under  Section  42  of  the  Spe- 
cific Relief  Act  cannot  be  passed  to  compel 
the  Commissioner  of  Police  to  grant  a  li- 
cense for  an  eating  houso  under  .\ct  XL- 
VIII of  1860,  Sections  11  and  12,  as  these 
sections  give  him  a  discretionary  power  to 
grant  or  refuse  a  license.  la  r,'  KUSTOM 
JAMSHEU    IRANI.     3   B-   Ii     K.,    653. 

169-  S.  45- — Duty  of  Board  of  Examiners 
for  Pleadership  and  Mukhtarship  Examina- 
tion. 

The  Board  of  Examiners  for  Pleader- 
ship  and  Mukhtarship  Examination  refused 
a  candidate  to  be  examined  without  enter- 
taining the  certificates  of  ch;iracter  presen- 
ted to  them  by  the  candidate  relying  on 
a  decision  of  the  previous  Board  arrived  ufc 
some  years  previously  that  the  candidate 
was  not  a  fit  and  proper  person  to  be  ac- 
cepted. 

Held,  that  before  the  Board  debar  a  per- 
son from  presenting  himself  as  a  candidate, 
they  ought  to  examine  into  nis  fiiuess  at 
the  time  of  his  application.  IN  THE  MAT- 
TER OP  RUDRA  NARAIN  ROY.  28  C. 
479. 

170-  S-  45-— See  S.  i2  and  45—30.  B.  404. 
No.   163  supra. 

171.  S-  52- — Injunction — Lease — Coal-Sur- 
face rights — Subsoil  rights — Mineral  right — 
Landlord  and  tenant— Transfer  of  Property 
Act  (ir  of   18S2),  S.   108.   cl.    (a)— 

Of  the  land  in  suit  which  belonged  to 
the  Jheriah  Rj,  a  lease  was  granted  la  1824 
to  the  princip.ll  defendants,  who,  on  the 
11th  October  1893,  transferred  their  rights 
as  lessees  to  the  other  defend  mis  to  whum 
on  the  2nd  April  18'J6,  the  rajah  also  grant- 
ed a  lease  of  the  under-ground  rights  m  the 
land  with  the  power  of  cutting  and  raising 
coal.  In  184'J,  the  then  riijah  had  made  a 
khorposh  or  maintenance  grant  of  the  same 
laud  to  a  member  of  the  Raj  family  who 
on  the  1st  March  1893,  leased  whatever 
rights  he  had  in  surface  and  subsoil  to  the 
plaintitl.  In  a  suit  brought  for  s,  declar- 
ation of  the  plaintiffs'  absolute  proprietory 
right  to  the  land  and  the  mii  e  Is,  for  pos- 
session, damages  and  for  an  njunjtion  to 
restrain  the  defendants  for  cutting,  raising 
and  appropriating  coal : 

Held  that  there  was  no  dir  ot  evi'ence 
of  the  terms  of  the'  grant  to  thv  plaintiffs' 
lessor  in  1849,  which  could  not  thui.fjie  ue 
presumed  to  be  more  than  a  grant  of  the 
rents  of  the  land  for  the  life  of  thi  gran- 
tee and  did  not  carry  with  it  tie  right  to 
open  mines  and  raise  minerals;  anl  the 
present  rights  in  the  surface  land  were  in 
the  lessees  under  the  lease  of  1824  and  their 
assignees.  It  was  contended  that  the  plain- 
tiff nevertheless  had  a  sufficient  interes  in 
the  soil  to  entitle  him  to  ol  ject  to  the  work- 
ing of  minerals  in  or  under  it  without  his 
consent. 

Held,  that  the  plaintiffs'  right  being 
limited  to   the  receipt  of   rents  for  the  life  of 
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his  lessor,  and  there  being  no  evidence  that 
the  security  of  those  rents  would  be  in  any 
degree  impaired  by  anything  that  the  de- 
fendants had  done  or  might  do,  or  that  the 
enj  jynient  of  the  right  vested  in  the  plaintiff 
liu,d  been  or  would  be  interfered  with  by 
them,  the  Court,  in  the  exercise  of  discretion 
given  by  s.  52  of  the  Specific  Belief  Act  re- 
fused to  grant  an  injunction.  TITURAJI 
IMUKEUJKE  V.  COUKN.    9  Q.  W-  N-  1073; 

15  M  L  J  879=7  B.  L-  R.  120  =  32  I-  A- 
185  =  33  0.203.  (PC) 

172-  S.  62  &  64-  t-'i''''i  Procedure  Code 
(AcL  XIV  uf  1882),  Section  522 — Arbitration — 
Aicard — Award  set  aside  by  original  Court — 
Decree  in  tlie  terms  of  award  by  appellate  Court 
is  final — Injunction — Frame  of  suit. 

The  plaintiff  sued  the  defendant  on  the 
allegation  that  the  plaintiff's  goods  were 
Btured  iu  a  room  of  a  house  in  the  joint 
posses-siou  of  the  parties  and  that  the  defend- 
ant had  obstructed  him  in  having  access  to 
the  room.  He  asked  for  an  injunction  to 
restrain  the  defendant  from  placing  any 
obstruction  in  the  way  of  his  access  to  the 
room  in  which  his  goods  were  stored.  It 
was  obj  :cted  that  the  suit  as  brought  did  not 
lie. 

Held,  that  the  form  of  the  suit  was  not 
open  to  any  objection. 

When  a  court  of  first  instance  wrongly 
sets  aside  an  arbitration  award  and  passes  a 
a  decree  against  the  terms  of  such  award  aiid 
a  court  of  appeal  dealing  with  the  merits  of 
the  case  comes  to  the  conclusion  that  the 
award  was  not  open  to  any  such  objections 
as  are  contemplated  bj'  section  521  of  the 
Civil  Procedure  Code,  and  upon  that  finding 
p'.ssos  a  decree  strictly  in  accordance  with 
the  terms  of  such  award,  such  decree  of  the 
court  of  first  appeal  is  entitled  to  the  same 
finality  as  a  decree  of  the  first  court  would 
have  been  entitled  to  under  the  last  part  of 
section  522.  12  W.  R.,  93  ;  li  If.  R.,  327  ;  12 
C.  L.  R.,  564  ;  22  W.  R.,  447,  dissented  from. 
26  P.  R.,  T890;  25  P.  R.,  1902  (P.  C),  s.  c,  I 
Digest  1902  (P.  C.) ;  10  All.,  8  followed.  BA- 
HAR  BAKHSH  V.  INAYAT  ALL     89  P-  R-, 

1904=26  p.  R  1905. 

173  8.  53,  54,  55— High  Court's  power 
to   grant    temporary    injunction. 

The  plaintiff  sued  iu  the  High  Court, 
for  the  specific  performance  of  an  agree- 
ment for  lease  of  certain  premises,  and 
the  defendant  in  the  suit  sued  the  former 
in  the  Small  Cause  Court  to  eject  him 
from  the  same  premises;  Held  the  High 
Court  could  on  the  application  of  the 
plaint. 2  grant  an  injunction  restraining 
the  defendant  from  proceeding  with  the 
suit  in  the  Small  Cause  Court,  pending 
the  hearing  of  the  suit  iu  the  High  Court. 
The  High  Court  has  this  power  indepen- 
dently of  the  Civ.  Pro.  Code.  (27  B  357. 
Dissented,  33  C  927.  9  C.  W.N,  784,  34  C 
101  referred  to.)  R.-^SH-  BEHARY  DEY  v. 
BHAWANI  CHUKN  BHOSE.  84  C  97- 
174-     S.     63,     54,     66.     Injunction— Tcm- 
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porary  injunction  to  restrain  suit  brought  by 
defendant  in  the  Small  Cause  Court — Civil 
Procedure  Code  (Act  XIV  of  1882),  ss.  492, 
493. 

In  a  suit  by  plaintiffs  in  the  High 
Court  to  recover  damages  for  breach  of 
contract,  they  sought  to  obtain  au  inter- 
locutory iujunoDi'U  restraining  the  defoa- 
dant  from  proceeding  with  a  suit  filed  by 
tlie  detunJaLit  agiinst  the  plaintiffs  in  tba 
Small  Gau;ii3  Court  in  respect  of  the  .same 
contract  until  the  hearing  of  the  Higli 
Court    suit. 

Held  that  an  application  to  restrain 
a  suit  in  the  Small  Cause  Court  does  not 
come  within  the  provisions  of  ss.  492,  493 
of  Civil  Procedure  Code.  The  provisions 
of  the  Civil  Procedure  Code  as  to  tem- 
porary or  interlocutory  ioj  lactious  are 
not  the  same  as  those  uudjr  the  Judica- 
ture Act,  1873,  s.  25,  sub-cl.  8.  As  the  in- 
junction asked  for  is  a  perpetual  one,  it 
can,  under  the  Specific  Relief  Act,  only  be 
granted  by  the  docreo  made  at  the  hear- 
ing.    JAIRAMDAS     V.     ZAMONLAL.     fi.   B. 

L-  R   201=27.  B  357. 

175-  S-  5i.  Judicial  disoretion  of  Court — 
Wliere  the  act  of  tlie  defendant  amounts 
to  an  ouster  of  the  plalntijf  from  the  pos- 
session of  the  Joint  properly. 

In  a  case  where  the  act  of  the  de- 
fendant amounts  to  au  ouster  of  the  plain- 
tiff from  his  possession  of  joint-property,  pecu- 
niary compjusatiou  not  being  au  ade- 
quate relief,  an  injunction  would  be  the 
proper  remedy.  Anant  Ramrav  v.  QopaX 
Balvant,  (I.  L.  B.,  19  Bom.  269),  followed. 
30SHI  BHUSAN  GHOSE  v.  GONESH 
CHUNDER   GHOSE.    I.  L.  R,  29  C-  500- 

176.  8.  64-  Injunctioii — Encroachment  on 
land — Building  over  a  dhora — Compensation 
not  proper  remedy. 

The  defendant  encroached  ou  an  abut- 
ment (dhora)  of  the  wall  of  the  plaintiff 
which  stood  ou  a  piece  of  ground  belong- 
to  the  plaintiff.  The  wall  divided  the 
properties  belonging  to  the  parties.  The 
abutment  was  on  the  defendant's  side 
of  the  wall.  The  Losver  Appellate  Court 
awarded  compensation  for  this  encroach- 
ment, on  the  ground  that  there  was  a 
merely  technical  encroachment  on  the  part 
of  the  defendant  because  only  a  foot  or 
so  of  the  plaintiff's  ground  was  covered 
thereby  ; 

Held  that  relief  by  way  of  injunction 
was  the  proper  remedy  in  such  a  case, 
for  to  allow  compensation  would  be  to 
let  a  trespasser  put  a  value  or  money's 
worth  on  another  man's  property  and  deprive 
him  of  it  against  his  will.  JETHaLAL 
HIBACHAND  f.  LALBHAI    DALP  .TLIIAI, 

I  L.  R.,  28    B  298  ;  6    B    L     R.  83 

177.  8.  54-  Injunction—  Mandatory  In- 
junction   restraining    use   of  brick     kilns. 

The  plaintiffs  sued  for  an  injuctiou 
restraiuiug  the  defendant  from  using  certain 
brick   kilas  recently   built   by   him,   on   the 
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ground  that  substantial  injury  was 
certain  to  be  done  by  the  use  of  those  kilns 
to  a  grove  of  fruit  trees,  close  by,  belong- 
ing to  the  plaiutiS.  The  kilns  had  not 
been  used,  but  there  were  evidence  to 
the  effect  that  similar  kilns  had  done  sub- 
stantial injury  to  other  groves  in  the  neigh- 
bourhood. ,^,     ,ii. 

Held  that  having  regard  to  s.  54  of  tte 
Specific  Belief.  Act,  the  plaintiff  was  en- 
titled to  the  injunction  prayed  for,  although 
no    actual   damage   had   yet    been  caused. 

■  Held  also  that  the  fact  that  the  plain- 
tiff did  not  interfere  with  the  erection  of 
the  kilns,  did  not  estop  him  from  bring- 
ing th'is  suit.— IIAHGU  LAL  v.  DWARKA 
PRASAD,   A.  W-   N--   1904,   P-  101- 

177  (a)  S.  54  Injunction— Fact  alleged 
by  plaintiff  and  not  denied  in  defendant's 
written  statement  or  at  hearing— Presump- 
tion-Bepc  a  ted  violatio^i  of  legal  right— Da- 
mages— Adegualc  remedy. 

In  a  suit  praying  for  an  injunction 
restraining  the  defendant  from  interfering 
with  the  plaintitf's  possession  of  certain 
land,  the  plaintiff  in  the  plaint  alleged  ob- 
struction by  the  defendant.  It  was  not 
denied  by  the  defendant  in  his  written 
statement  or  put   iu   issue  at     the     hearing; 

Held  that  it  might  be  presumed  that 
the  defendant  did  not  deny  the  fact 
of  obstruction.  Repeated  violation  of  an 
established  legal  right  cannot  in  ordinary 
cases  be  adequately  met  by  damages,  nor 
can  these  damages  be  satisfactorily  ascer- 
tained. APAJI  V.  APA  4.  B.  L.  E-  534= 
26    B   735- 

178-  8.  54.    See  S.  21,   54,   56,    57—26.  M. 

168.    No   4:6    Supra. 

179-  S.  54.  See  S.  52.  &  54r-26.  P.  R.  1905 
Ko.  172  Supra. 

180  S  54— See  s.  53,  54,  55—34.  C  91  No. 

173.  supra. 

181  S  64— See  s.  53,   54,  56—27.  B.  357.  No. 

174  sujn'a. 

182  S.  54.(ll) — Agricultural  purpose — Indigo 
factory — Injunction  restraining  tenant  from 
rendering  land  unfit  for  tenancy. 

The  manufacture  of  indigo  cakes  from 
indigo  plants  is  not  an  agricultural  purpose. 
Where  a  land  has  beeu  let  out  for  agri- 
cultural purposes,  generally  the  erection  of 
an  indigo  factory  on  any  part  of  such  laud 
renders  it  unfit  for  the  "purposes  of  the 
tenancy,"  and  the  landlord  is  entitled  to  a 
permanent  iujinction  restraining  the  tenant 
from  erecting  the  factory— SU REN DKA  NA- 
BAIN  V.  HARI  MOHAN  MISSKR  9  C-  W.  N. 

87  =  31  C  174 

183  3-  54»  b5—Obstrtiction  to  light  and  air 
— Injunction — Discretion. 

Both  in  India  and  England  it  is  always 
discretionary  with  the  Court  to  grant  an 
inuinction,  where  the  discretion  is  reason- 
able and  proper  the  Appellate  Court  should 
not  ordinarily  interfere  with  it.  But  where 
a  mandatory  injdnctiou  is  issued  arbitrari- 
ly tha  interference  even  iu  second   appaal  is 


Sap:  Govt,  acts  (I  of  1877)  (Contd.) 

not  only  justifiable  but  legally  necessary.  33 
Ch.  D.  471,  15.  W.R.  387,  5.  Ch.  A.  1G3,  32.  I.  A. 
•185  referred  to.  BIHARI  LAL  v.  SHEOLAlj 
3-  N-L.  R.  114.  {See  Easements  Act  5  of  1882 
ss.  17,  15,  16,  33  and  35  for  fuU  notes  of  this 
case). 

184.  8.  5^.'::Building  on  anothei's.lond — 
Owner  entitled  to  mandatory  injunctionjind 
recovery   of   land. 

The  plaintiff  alleged  that  defendant 
had  by  constructing  a  new  wall  partly 
on  his  own  laud  and  partly  on  the  plain- 
tifi's  land  made  an  enroachment  and  prayed 
for  possession  of  his  land  on  removal  of 
the  encroachment.  Both  the  lower  Courts 
found  that  the  defendant  had  encroached, 
but  decreed  only  compensation  to  the  plain- 
tiff ; 

Held,  relief  by  way  of  compensation 
in  such  a  case  as  the  present  is  tanta- 
mount to  allowing  a  trespasser  to  purchase 
another  man's  property  against  his  will 
28  B.  208,  P.  "It  is  well  established  law 
in  England  that,  if  a  stranger  builds  on 
the  land  of  another,  although  believing  it 
to  be  his  own,  the  owner  is  entitled  to  recover 
the  land  with  the  building  on  it;  unless  there 
are  special  circumstances  amounting  to  a 
standing  by  so  as  to  induce  the  belief  that 
the  owner  intended  to  forego  his  right  or 
to  an  acquiescence  in  his  building  on  the 
land.  This  is  also  the  law  in  India,  with 
the  exception  that  the  party  building  on 
the  land  of  another  is  allowed  to  remove 
the  building"  20  B.  298,  P.  20  A.  34.5,  Distd 
43   Ij.    J.  Ch.  790  and  L.  R.  1  H.  C.  129,  R. 

In  the  present  case,  def  ndant  has  not 
even  alleged  any  ciroum  tances,  which 
could  give  rise  to  an  equita  le  estoppal  and 
the  relief  asked  for  in  the  pi.iuii,  should, 
tuerelore,  have  been  decreed  to  pliintifi. 
SETH  MOHAN  LAL  PARWAR  v.  OHAOU- 
DHRI   CHUNNI   LAL   PARWAR,    2   N.  1" 

R.  4 

184.    fa)    8.   55 — Suit   for    demolition    of 
buildings — Delay — Damage. 

The  plaintiff  sued  for  the  demolition 
of  a  building  erected  on  property  which 
has  beeu  found  to  belong  jointly  to  the 
parties.  The  suit  was  insliiuted  about  a 
year  and  a  half  after  the  completion  of 
the  building  but  the  lower  appellate  Court 
had  found  that  the  plaintiff,  though  he 
lodged  no  complaint,  had  from  the  first  pro- 
tested against  the  erection  and  that  the 
building  blocked  one  of  the  lower  doors 
of  the   plaintiff's      house. 

Held,  that  under  the  circumstances  of 
the  case  the  mandatory  injunction  granted 
by  the  lower  appellate  Court  in  plaintiff's 
favour  was  proper.  (A.  W.  N.  1901  P,  53 
30.    C.   901.    distinguished)     RAJA     RAM     v. 

MOTI  RAM  A.    W.  N.  ("1906)    221. 

185    8.   55.   Injunction — Discretion  of  Court. 
No    general     rule     can    be  laid    down  as 
to    the    cases  in  which  a  mandatory    injunc- 
tion   to   demolish   a  building  should  be  given 
to   a    co-sharer   who  brings  a  suit  for  such 
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iDJunotion  and  who  does  not  sue  until 
some  time  after  the  completion  of  the 
building  complained  of.  K.iUSHAL  SINGH 
V.   GANESH  SINGH  W-  N-  A-  1901.  P.  53- 

186-  8>  55  Iiij'^nctiou—Mandatory  injunc- 
(joji — PeriJetual  injunctions-Trees  over-hang- 
ing neigltbour's  land — Continuing  nuisance — 
Threatened   daviage 

As  every  owner  of  land  is  under  an 
ohligatiou  not  to  allow  the  branohca  of  his 
tree  to  grow  so  as  to  over-haug,  or  the 
roots  of  his  'reo  to  extend  so  as  to  pe- 
netrate his  neighbour's  land  to  the  detri- 
ment of  the  latter,  in  case  of  breach  of 
such  an  obligation,  it  is  open  to  the  Court 
to  grant  a  mandatory  injunction  for  the 
removal  of  the  nuisance  under  s.  55  of 
the  Specific  Relief  Act,  Lemmon  v.  Webb, 
(IS95  A.  C.  I) ;  Bari  Krishna  Joshi  v. 
Shankar  Vithal,  (I.  L.  R.,  19  Bom.  iiO): 
Norris  v.  Bal:cr,  (1  Roll,  393)  ;  Baten's  Case 
(9  Eep  53)  :  Shclfer  v.  City  of  London  Elec- 
tric Lighting  Company.  (1  Ch.  287)  referr- 
ed to.  A  perpetual  injunction  restraining 
the  defendant  from  planting  trees  the  roots 
of  which  are  likely  to  penetrate  the  foun- 
dation of  the  plaintiff's  building  and  wall 
was  held  to  bo  unworkable.  Hindu  Basi- 
ni  Chowdhrani  v.  Jahnabi  Chowdhrani.  (I. 
L  B  24  Cal.  260),  referred  to.— LAKSHMI 
NARAIN   BANERJEE  v.  TARA  PROSANNA 

BANERJEE,  I.  L..  R.,  81  C-  944;  8  C-  W- 
N    710 

187-  S.   55  -See  S.  53,  54   &  55-34.,C,  97 

No.  173    su2>ra. 

188,   8.   55— See  s.  54,    55—3.   N.   L.    R. 

114  No.    1S3   supra. 

189-  S.  56.  Alunicipality — Bombay  District 
Municipal  Act  (Bom.  Act  III  of  1901),  ss. 
83  (c)  86 — House-tax — Suit  far  injunction  res- 
training levy  of    tax. 

The  Surat  City  Municipality  served^ 
under  section  82,  clause  (3)  of  the  Bom- 
bay District  Mnnicipal  Act  (III  of  1901) 
a  notice  of  demJind  upon  the  plaintiff  for 
house-tax  due  by  him.  The  plaintill 
instead  of  proceeding  under  s.  8G  of  the 
Act  instituted  a  suit  in  the  Civil  Court  for 
9,n  ii  jmcliou  to  restrain  the  Municipal- 
ity frum  recovering  the  bouse- ti.x  from  him. 
The  Lower  Courts  rejected  the  claim  an 
the  giound  that,  as  ths  piairitiff  had  omitted 
to  appeal  to  a  Magistrate  under  s.  86  of 
the    .4ct,    his   suit    was     premature. 

Held  that  s.  86  was  permissive  merely 
and  that  it  did  not  make  it  iucitmbont 
iu  every  case  upon  a  party  oouiplaining 
of  an  illega,!  levy  of  a  tax  by  a  Muni- 
cipality to  appeal  against  the  action  of  the 
Mnuicinality  to  a  Magistrate  befe.re  suing 
in  a  Civil  Court.  But  held  also  (confirm- 
ing decree),  that  the  ii  j  inction  prayed  for 
in  this  case  cou.ld  not  he  granted.  By  s. 
66  of  the  Spieoifio  Relief  .\ot,  an  iii  inc- 
tion cannot  be  granted  wlieve  effiua'ious 
relief  can  he  obtained  hy  any  other  usual 
mode  of  prooeediiig.  S.  86  of  Bom.  Aot  III 
of   1901  gave  a  remedy   to  the  plaiutiff  but 
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instead  of  restoring  to  it,  he  filed  this 
suit  for  an  iujanction.  It  vras  discretion- 
ary for  a  Court  to  grant  an  injunotioa 
and  that  discretion  must  be  exercised  judi- 
cially  with  caution  and  only  iu  very  cleaB- 
cases.  This  was  not  a  case  of  that  'kindl. 
— CHUNILAL  V.  SURAT  CITY  MUNICI- 
PALITY, I.  L  R.  27  B  403- 

190  S-  56- — Execution  of  decree — Agreemmtt 
in  satisfaction  of — Civil  Procedure  Code  (XIV 
of  1882),  s.  24i,:!58— Separate  suit— Uncertified 
adjustment — Suit  for  slaying  execution  and  dc- 
claraliom  of — Satisfactioti — Injunct ion. 

Where  a  decree  is  alleged  to  be  satisfied 
by  an  agreement  oat  of  Court,  but  satisfac- 
tion is  not  certified  bo  the  Court,  a  subse- 
quent suit  on  the  agreement  is  not  main- 
tainable for  a  declaration  that  the  amount 
payable  under  the  decree  has  been  paid  sunct 
satisfied  and  for  an  injunction  restraining 
the  decree-holder  from  executing  the  decree. 
S.  244  of  the  Civil  Procedure  Code  (Aot 
XIV  of  1882)  is  a  bar  to  such  suit ;  s.  258  o£ 
the  Code  does  not  restrict  the  operation  of 
s.  244.  Pjostinno  Kumar  Sanyal  v.  Kalidas. 
Sanyal  (I.  L.R.,  19  OaJ.  6S3>;,  Azizam.  v,. 
Matuk  Lai  Sahu  (I.L.B.,  21  Cal.  437>  s/ndi 
Bairagulu  v.  Bapanna  ("I.L.R.  15  Mad.  302) 
followed. 

Pub  Hill  i. — ^The  prayer  for  injunc- 
tion restraining  the  defendaut  from  pro- 
ceeding with  the  execution  of  the  decree 
conflicts  with  the  provisions  of  s.  66  of  the 
Specific  Relief  Aot  (1  of  1877J.— DENO  BUN- 
DHU  NUNDY  v.  H.\RI  MATI   DASI,  I.I,.R. 

31  C  480;  8  OWN- 395. 

191  S-  56  (Cf) — Drains — Municipal  Com- 
mitee's  powers — Conditional  injunction — Muni- 
cipal Act,  1890,  Section  123 — Specific  Belief 
Act,  1877,  &iction  5&  {g}. 

In  this  case  the  plaintiffs  were  certaitt 
house-owners  whose  houses  ahut  on  a  publio 
street  in  the  town  of  Pindigheh.  A  drain 
runs  along  this  street  through  which  the 
surplus  water  of  the  residents  of  the 
street  and  others  is  discharged.  There  is  a 
dharmsala  to  the  east  of  plaintiff's  houses 
which  has  a  well,  the  waste  water  of  which 
used  to  run  to  the  north  thi-ough  oertaia 
premises  in  that  direction.  On  the  Munici- 
pality diverting  the  ilov.-  of  this  water  from 
the  north,  and  constructing  a  masonary 
drain  through  which  it  now  runs  on  to  tho 
drain  in  plaintiffs'  street,  a  suit  was  filed 
ag-ainst  the  BluuicipaUty  by  the  plaintiffa 
for  a  perpetual  injunction  restraining  the 
Committee  from  discharging  the  water  of 
the  dharmsala  through  the  drain  iu  theic 
stseet.  A  stvit  was  filed  also  hy  the  person 
in  charge  of  the  dharamsala  for  a  similar 
injunotioQ  to  r\;itraiii  the  defeadants  from 
intrrfcfing  with  the  discharge  of  vr.Uet 
through  the  p-roperties  lying  to  the  northi 
and  diverting 'its  flow  to  the  draiu  iu  the 
street  above-mentioned. 

Held  that  the  plaintiffs  had  uo  right 
whatever  to  prevent  the  defendants  froia 
letting  the    water    cl  the    dliMemsaici    fiow 
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into  their  drain.  They  could  only  object 
if  their  rights  were  interfered  with  by  the 
diversion,  and  only  to  that  extent.  The 
lowur  CourL-j  acting  on  the  expert  opinion 
of  defendants'  witnesses  found  for  plaintitis 
on  the  question  of  prospective  damage  to 
them,  and  granted  the  injunction  -prayed 
for  so  long  as  the  Committee  do  not  con- 
struct a  new  drain  on  its  own  land  not 
calculated  to  cause  any  damage  to  plaintiffs. 
The  Cliief  Court  on  appeal  in  lieu  thereof 
granted  a  perpetual  injunction  prohibiting 
the  defendants  from  diverting  the  water  of 
the  dharmsala  into  their  drain,  if  they  do 
not,  by  a  certain  date,  construct  a  masonry 
drain  along  the  street  in  front  of  plain- 
tills'  houses  which  will  be  sufficient  in  the 
opinion  of  the  Court  of  the  District  Judge 
to  carry  ofi  all  the  water  that  ordinarily 
runs  through  that  drain  as  well  as  the 
water  of  the  dharmsala  without  causing  any 
damage  to  plaintiffs'  houses.  The  injunction 
to  come  into  force  on  failure  of  the  defen- 
(lints  to  consrtuct  such  a  drain  by  the  date 
tried. 

The  Specific  Belief  Act  contains  no 
prohibition  against  conditional  injunctions 
and  the  jurisdiction  in  equity  in  cases  of 
this  kind  must  be  plenary,  so  that  the 
Court  may  be  able  to  give  relief  proper  to 
the  circumstances  of  the  case  and  ought 
not  to   be   hampered  by  rigid  rules. 

In  the  case  by  the  person  in  charge  of 
the  dhamiscila,  lidd^  that  the  Committee 
could  have  ordered  the  diversion  of  the  water 
and  the  construction  of  the  pacca  drain 
under  Section  123  of  the  Municipal  Act, 
subject  to  causin"  no  injury  to  the  piaintifi's 
property  by  such  order.  Although  Acts  of 
trespass  on  private  property  by  powerful 
public  bodies  require  to  be  put  down  by  the 
Courts,  audit  is  no  defence  to  say  that  the 
act  complained  of,  though  not  done  in 
accordance  with  the  procedure  provided  by 
.he  statute  governing  them  oould  have  been 
so  done,  yet  in  this  case  the  defendants 
were  mure  favourably  placed  with  respect 
to  the  dUannsala  and  the  equity  in  favour 
of  the  plaiutifi  was  not  strong.  The  de- 
fendants had  with  the  tacit  consent  and 
acquiescence  of  the  plaintii?  and  others 
inierested  in  the  dharmsala  acquired  a  foot- 
ing with  respect  to  looking  after  the  dis- 
charge of  the  water,  tlieir  act  had  caused 
no_  damage,  but  had  improved  the  sanitary 
condition  of  the  dharmsala  and  they  had 
defrayed  the  expenses  of  the  new  drain 
themselves.— G  Mad.,  H.  C.  B.,  112;  30  L.J. , 
(;h.  12'J;  L.  B.,  17,  Oh.  Dn.,  C85,  followed. 
HAM  SINGH  V.  THE  MUNICIPAL  COM- 
MIT i  EE  OP  PINDIGHEB.       p.  R.  Jf  Q-  78 

Of  laoi- 

192  S-  56— See  ss.  21,  5i,  56,  57—26  M.   168 
No.  4:j  sujpra. 

193  S.  5Q— Sec  S.  53,  54,  56—27.  B.  357.  No. 
17.  suina. 

194  S.  ^1— Contract  Act  (IX  of  1S72)  Section 
*? — Injuna.Oh—Neyative      agreement— Aijret- 
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ment  in  restraint  of  trade. 

Section  57  of  the  Transfer  of  Property 
Act  deals  only  with  such  objection  to  tha 
enforcement  of  a  negative  agreement  as 
might  arise  from  the  inability  of  the  Court 
to  compel  specific  performance  of  the  affir- 
mative agrciement  coupled  therewith,  and 
therefore  appears  to  leave  unaffected  ob- 
jections that  might  arise  on  other  grounds 
such  as  the  invalidity  of  a  negative 
agreement,  so  far  as  it  would  operate  to  re- 
strain any  one  from  exercising  a  lawful 
trade  or    business. 

The  invalidity  arising  from  section  27 
of  the  Indian  Contract  Act  1872,  does  not 
depend  upon  the  restraint  being  absolute 
either  as  to    time  or  space. 

.4n  agreement  to  exercise  a  trade  or 
business,  for  a  given  period,  in  the  exclusive 
service  of  one  person,  is  not  an  rgroemc^t 
in  restraint  of  trade,  though  it  may  neces- 
sarily prevent  service  for  any  one  else 
during  that  period. 

The  section  extends  to  agreements  of  a 
negative  character  such  as  are  necessarily 
implied  from  contracts  for  whole  time 
service,  even  if  not  expressed  therein  and, 
the  operation  of  such  contracts  as  contracts 
for  service,  appears  in  such  cases  to  prevent 
the  application  of  section  27  of  the  Contract 
Act  to  such  negative  agreements  so  far  aa 
they  purport  to  impose  rtstrictions  only 
during  the  period  of  affirmative  agreement 
for  service  after  the  expiry  of  that  period, 
such  negative  agreement  could  form  no  part 
of  a  contract  to  exercise  the  business  or 
trade,  and  would  then  be  void  as  agree- 
ments purporting  to  do  nothing  else  than 
restrain.  PRAGJI  SOOBJI  v.  PBANJIWAN.. 
TOOLJABAM,    5  B.  L.  E-  878- 

195  S.  bl—See  ss.  31,  51,  56,  57—26.  Af, 
168  No.  46  supra. 

43.  Act  III  of  1877  (Registration  Act), 

\  S.  3 — Kanmn — Unregistered  agreement  ta 
renew — Hight  of  stibscgucnt  assignee  with  notice 
of  agreement. 

The  defendant  held  a  'kanom  from  the 
owner  who  agreed  to  grant  a  renewal  of 
the  same  to  him  for  a  further  period  of  12 
years.  The  agreement  to  renew  was  not 
registered.  The  plaintiff,  assignee  of  the 
rights  of  the  owner,  sued  for  possession  of 
the  property  on  the  expiration  of  the  kanom 
and  contended  that  the  agreement  to  be 
operative  against  him  required  registration. 
The  defendant  pleaded  that  the  plaintiff 
when  he  purchased  the  rights  of  the  owner 
was  aware  of  the  agreement  to  renew  the 
kai\om  and  was  not  entitled    to   eject  him. 

Held,  that  in  the  absence  of  a  registered 
instrument  in  support  of  the  defendant's 
alleged  title  to  hold  the  kanom  for  a  further 
period  of  12  years  it  must  be  held  that  tha 
defendant  had  not  valid  answer  to  the 
plaiptiff's  claim.  24  Mad.,  402,  8  » .C.  474 
"rejerrcd  to.    ACBUTAN  MAMBUDBI  v.  KO- 
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MAN  NAIR.    IS  M.L  J.  217. 

2  8.  S—'-C.  P.  A.  Ss.  1V5,  107,  Lessee's  suit  to 
recover  rent  from  tenant— Lease— Kabtdiat— 
Stamp  Act. 

A  obtained  a  lease  of  a  village  from  B 
whose  tenant  was  C.  A  sued  C  for  recovery- 
of  rent,  C  adn*tted  in  his  statement  that  A 
was  ktsee  of  the  village  but  subsequently 
contended  that  no  lease  was  executed  by  B 
in  favour  of  A  who  had  merely  executed  a 
halvlUit   which  was  registered. 

lldd,  per  Scott,  J.G.,  that  0  could  not  bo 
allowed  to  deny  that  A  was  lessee  of  the  vil- 
lage. 

Held,  per  Wells,  A.J.C,  that  under  the 
Stamp  Act  and  S.  3  of  the  Registration  Act, 
"  lease  "  includes  A-oi!((i'^a<,  and  that  it  need 
not  be  executed  by  the  lessor  under  the  Trans- 
fer of  Property  Act.  BHOPAL  v.  CHHA- 
TAIl  SINGH,  8  O-C  197. 

8  S.  3 — Suit  for  money  due  as  price  of  trees 
—Damages  for  breach  of  contract— Suit  for 
arrears  of  rent— Grant  to  ciU  timber  of  a 
certain  size,  and  class— Lease  of  Forest   rights. 

A  grant  of  the  right  to  cut  timber  of  a 
particular  class  and  size  during  a  defined 
time,  though  extremely  restricted  in  its 
scope,  which  prohibited  the  lessee  from 
doing  any  damage  to  the  forest,  and  granted 
no  interest  iu  the  soil  itself,  was  a  grant  of 
tho  most  ^aluable  of  the  forest  rights  and 
could  not  be  regarded  as  a  sale  of  timber. 
A  grant  of  a  fishery  or  of  pasturage 
rights  or  the  liko  may  be  made  independent- 
ly   of  an  interest  iu  land  33  C.  601  Ref. 

Standing  timber  though  moveable  pro- 
perty within  the  meaning  of  S.  3  of  the 
Registration  Act,  yet  under  S.  3,  cl.  25  and 
S.  -1  of  the  General  Clauses  Act  of  1897,  it  is 
immoveable  property  within  tho  meaning  of 
tho  Civ.  Pro.  Code  P.R.  112,  7  A.W.N  59  19 
B  207,   11  M.193  Rof. 

Growing  trees  may  be  regarded  as  part 
of  the  soil  and  ;conscquently  immoveable 
property   7  Exch  77  =  86  R.R.  576  Ref.  ' 

But  where  the  grantee  has  no  ri<»ht  to 
the  soil,  takes  no  interest  in  the  land  and 
obtains  a  right  to  the  trees  to  fell  them  im- 
mediately or  within  a  reasonable  time 
without  any  stipulation  for  the  benefieial 
use  of  the  soil  but  with  a  Hcense  to  enter  and 
t.ike  the  trees  away,  the  transfer  may  be  re- 
garded as  one  of  the  moveable  83  R  R  osn 
Rof.  ABDULI^AH  SARKAR  „.  ASRAp'aLI 
^'f'^i^  1  ^^-^  ;52.  (See  No.  .4  i^^a. 
ism\^  ,}^-f'-<^^''f"of  Property  Act  (IV  c} 
l^H^)  s.  107— Immoveable  pronerty— Lease  of 
rif/ht  to  receive  market  dues.      '  ^ 

Held  that  the  right  to  collect  market 
dues  upon  a  given  piece  of  land  is  a  benefit 
toarise   outof  land    within    the    purview   of 

L»  f  ?'9'f5'i''°"'^'='-  A  I'^'^se,  there 
foie,  of  such  right  for  a  period  of  more  than 
one  year  must  be  made  by  registered  iustrn 
Went.-SIKANDAR  v.  BAHADUR-  9  AT 

5— s.   3  and  n—Amalnama  nut  7c,i7.^er- 
U  and,  not  forming  lease,— AdmLi.Oilty-SuU 


for  ejectment. 

Certain  documents  produced  by  the  de- 
fendant in  answer  to  the  plantiff's  claim  for 
ejectment  were  described  as  amalnamas  and 
had  been  granted  to  the  defendant  by  the 
plautitis'  lessor.  They  permitted  him  to  clear 
the  jungle  and  hold  the  land  without  payment 
of  any  rent  for  U  years  and,  on  the  expiration 
of  that  period,  the  lands  were  to  be  measured 
and  assessed  and  granted  on  patta  to  tho  de- 
fendant on  execution  of  a  kabiiliat  by  him. 
No  lease  was  granted  to  the  defendent  ia 
accordance  with  the  amalnamas  that  he  was 
allowed  to    hold   on    upon    payment  of    rent. 

Held,  they  were  neither  leases  nor  agreements 
to  lease  within  S.  17  of  the  Act  and  could  be 
admitted  in  evidence  without  registration  7  C. 
733.  D.  DWARKA  NATH  SAHA  v.  LEDU 
SIKDAR,    33  c.  602. 

6-  S-  3,  28,  64,  Q5-—Iiegistrallon  of  a 
document  n-'alnxj  to  property  situate  ndrtlu 
outside  British   India.  i         J 

A  document  relating  to  immoveable  pro- 
perty which  is  partly  situate  within  British 
India  and  partly  outside  British  India,  can  , 
bo  I'bgistored,  under  Act  III.  of  1877,  in 
the  district  in  which  a  portion  of  the  property 
IS  situate.— GOPAL  v.  ANNABHAT.  25  B 
60- 


7.     S-  3,  47,   lb-— Deed  of  gift. 

Held,  that,  sections  75  and  47  of  Regis- 
tration Act  show  that  the  registration  of  a 
document  does  not  depend  on  the  consent 
of  the  person  executing  it.  If  the  Regis- 
trar finds  that  the  document  has  been  ex- 
ecuted, and  that  the  requirements  of  tho 
law  have  been  complied  with  on  the  part 
of  tho  applicant  or  person  presenting  the 
document  for  registration  as  the  case  may 
be,  the  document  would  be  registered.  S. 
75  provides  that  registration  shall  take  ef- 
fect as  if  tho  document  was  registered  when 
first  presented  for  registration.  The  donor 
who  made  over  tho  I'oed  of  gift  to  the 
donee  and  gave  him  authority  to  present 
tho  document  for  registration,  had  done  all 
that  was  necessary  to  make  the  deed  legally 
complete.  (17  Mad.  433  dissented  tromi  — 
PAYAG  SINGH  v.  KAMTA  SINGH,  3  O. 
C ,  231. 

8;     S.    7. — Registration  of   mortgage — Inter- 
est in  land  — Right  to  redeem  immoveable  pro- 
perly   mortgaged—Transfer    of    Property     Act 
^  (IV  of  ISH:.').   S.  59. 

Two  documents  were  produced  iu  evi- 
Jouce,  one  of  which  was  in  terms  an  absolute 
sale.  This  document.had  been  registered.  The 
other  document  (which  was  not  dated)  had 
app.ireutly  been  written  contemporaneous- 
ly with  the  first,  but  it  had  not  been  re- 
gistered. This  document  purported  to  show 
that  tho  transaction  between  the  parties  was 
a  mortgage : 

H^ld  that  the  second  document  could 
not  be  received  as  evidence  of  a  mortgage 
trausact;oa  not  below  «s-  100,  and  that 
the  registration  of  the  first  document,  which 
WJ,s  on  thj  face  of  it  an  absolute  and  uucon- 
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ditional  sale,  cnuld  not  be  regarded  or  operate 
as  the  regisitration  of  a  mortgage.  Though 
there  is  nothing  to  prevent  the  whole  of  a 
mortgage  transaction  being  reduced  in  any 
form  lo  writing  on  diif.jrent  pipers,  whether 
attached  together  or  dotachuJ,  yet  the  re- 
quirements as  to  registration  cannot  be  said 
to  have  been  compUed  with  if  soma  of  such 
papers  are  registered  while  others  are  left  un- 
registered. A  document  which  gives  a  person 
a  right  to  redeem  a  mortgage  on  immoveable 
property  on  payment  of  money  creates  an  in- 
terest in  immoveable  property  and  its  regis- 
tration is  compulsorv  under  s  7.  of  Ihe  Regis- 
tration Act.— MUTHA  VENKAT.xOHELA- 
PATI  V.  PYANDA  VENKATACHELAPATI, 
27  M-  348. 

9-  S-  7,-30  (a),  87-  District  Segixtrar 
—-liagistralion  of  a  deed  conce7-ning  lands 
situated  iii,  separate  Registration  sub-district. 

A  Sub-Registrar,  heiug  empowered,  under 
s.  7  of  the  Act,  to  disoharge  the  duties  of  a 
District  Registrar,  registered  a  bond  which 
might  have  been  registered  by  the  Registrar 
at  his  discretion  under  section  30  (al  of  the 
Act.  ^  ' 

Held,  that  the  bond  was  validly  registered 
and  that  section  87  of  the  act  removed  any 
doubt  as  to  the  validity  of  the  registration. — 
18  C.  556  D.  JOGESHWAR  NARAIN  SINGH 
V.  RAX  RADHA  RAWAN.— 3C.  L- J-165. 

10. — S-  17- — Agreement  to  lease— Endorsi- 
ment  of  Manager  on  memorandum  of  Dar- 
khast  cmnmunicatcd  to  the    applicant. 

Held,  that  the  endorsement  of  the  Manager 
on  the  memorandum  of  darkhast,  which 
endorsement  was  communicated  to  the  appli- 
cant, must  be  taken  to  b©  an  agreement  to 
lease  and  therefore  to  be  subject  to  the  provi- 
sions of  the  Registration  Act  as  if  it  were  a 
lease. 

Where  it  did  not  in  terms  purport  to  be  for 
a  period  of  exceeding  five  years  nor  did  the 
rent  reserved  by  it  exceed  Bs-  50  per  annum— 
Held,  that  it  did  not  require  regis- 
tration uuder  s.  17  of  the  Registration  Act 
being  exempted  from  registration  by  the 
notification  of  Goverment  published  under 
that  section.  The  criterion  for  registration 
is  what  is  expressed  on  the  face  of  the  decu- 
ment  and  not  what  would  be  the  operation  of 
document  by  custom.— RAMASAJIY  AIYAR 

V.  th:irupathe  naick.— 13.  M.L.J.  1903 
p.  856=27  It.  43 

11- — S.  17- — Endorsement  on  mortgage  bend 
about  piart  pnijvienl  of  debt. 

The  plantilT  purchased  a  mortgage  bond  and 
brought  a  suit  against  the  transferrees  of  the 
property  moiigaged  to  recover  the  principal 
and  interest.  The  bond  bore  an  endorsement 
that  a  portion  of  the  mortgage  debt  had  been 
paid  off  and  that  a  specific  portion  of  the  pro- 
perty was  released  thereby.  Held  such  en- 
dorsement did  not  require  registration,— 
GANGA  BAKbH  V.  J.\G-iNNATH,— A.W-  N. 

1S04  p.866-27  A  805 

12'    8.    17 — Assfgiiment  of  arrears  of  profits 

— Uegistrati.m  S.  o4  Transfer   of  properly  Act. 

A   CO -ihurec   assigned  arrears     of  profits 


Sup:  Govt,  acts  (III  of  1877)    (Contd.) 

due  to  him  by  a   lambardar.    The  asaigooa 
sued   to   recover  the  arreara  due. 

Held  that  the  deed  of  assignment  did 
not  require  registration  either  under  S.  17 
Registration  Act.  or  S.  54  of  the  Transfer 
of  Property  Act,  as  the  arrear  was  only  a 
debt  due  to  the  plaintiff's  •vendors  by  the 
lambardar  DAMODAR   DAS    v.  GIRDHABI 

DAS.  AW.  N    1905  P    100=2  A-  L- J. 
692  =  27  A  564. 

13-  S.  17- — Deed  cf  gdfi  of  ivimoveaUe pro- 
perty — Registration  by  legal  representative  after 
death  of  donor —  Validity  of  gift. 

The  voluntary  registration  of  a  deed 
of  gift  by  the  legal  representative  of  th© 
donor  has  the  same  effect  as  its  voluntary 
registration  by  the  donor  himself  in  his 
life    time.-MELYYALU     NADAN   v.  ANJA 

LAY,  12.  M.  L  J  409  =  25  M-  672- 

14  S.  17- — Withdrawal  petition  setting  out 
terms  of  compro^nise  filed  in  Court  but  not 
registered — Siibscgucnt  suit  for  land  refexxd 
to  in  the  compromise — Necessity  for  registrar 
lion. 

In  1893,  plaintiff  sued  defendants  for 
possession  of  certain  fmmoveable  property 
The  parties  then  entered  into  a  compro- 
Eciise,  by  the  term  of  which  defendants  were 
to  give  plaintiff  a  portion  of  the  property 
sued  for.  They  then  filed  a  petition  in 
Court  setting  out  the  agreement  at  which 
they  had  arrived  and  asking  that  the  suit 
might  be  withdrawn.  The  Court  thereupon 
ordered  the  suit  to  be  struck  off  the  file,  and 
made  an  order  as  to  costs.  The  agreement 
was  never  registered.  Plaintiff,  relying  on 
the  agreement  now  sued  to  have  it  estab- 
lished and  to  recover  possession  o-f  the  pro- 
perty to  which  he   wa*  entitled  uuder  it. 

Held  that  the  agremait  should  have 
been  registered  and  th..t  tlis  suit  brojght 
on  it  must  fail.— MU  CUAifYA  v.  VEN- 
KATA     RATNAM,    25    M    533 

See  Nos.  14,  17,  18,  20,  -.ii,  21,  27,  34, 
41,    69    infra. 

15-  8.  17 — Endorsement  on  a  mortgage-bonii 
showinej  payiiwnt  for  and  release  of  a  spe- 
cified portion  of  mortgaged  property — Registra- 
tion. 

A  purchased  a  specified  portion  of  %. 
certain  mortgaged  property  and  paid  of!  a 
portiorv  of  the  mortgage-debt.  The  fact  of 
such  payment  together  with  the  release  of 
the  portion  purchased  was  endorsed  on  tha 
mortgage-boud.. 

Held,   that     tbe     eadorsement    did     not 
require    registration,  7.  A.  8^0  followed   3AN- 
GA    BAKHSH  u.JAGANNAXH,    27.  A- S05^ 
(See  Nos-  ^8.  21,  GO.  o3,  65,  77,  &  7b    infra.) 
16-    S.  17 — Partition  already  completed — .l/o 
morandum     in     bahis — Registration    evidC'UCi. 
Held,    that  entries    in    the     bohis^    con- 
taining the   details  of  a  partitioiv  of  imm.jve- 
able   property    exceeding  the    value  of  Rs.  lOd 
already    conipleted    by    the   parties,    do       not 
constitute    a   deed    oi  partitiori     aad   do   not 
require   registration.     They    are      only    a    ma 
morandum  of   the  tratvsactiau    already    coia 
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pleted  and  cannot  be  excluded  from  evi- 
dence for  want  of  registration.  GANGOD 
GIR  1'.  SHAM  GLIB,  33  p.  L.  E.  1905  = 
48.  p.  R   1905 

17  S-  n —Ri:(jistration — Compromise  of  sttit 
embodied  in  a  decree. 

In  a  suit  for  possession  of  certain  land 
rcfereupe  was  made  to  a  compromise  in  a 
previous  suit  relating  to  other  lands,  but 
which  dealt  also  with  the  land  in  suit  and 
had  been  incorporated  into  the  previous 
decree. 

Held,  that  such  compromise  did  not  re- 
quire registration  and  was  admissible  in 
evidence.  20  A.  171.  22  M.  508,  1  C.  L.  -J  388. 
rof.     RAGHUBANS  MANI  SINGH  v.  MAHA- 

BIR  SINGH.    A.  W-  N.  (1905),  195=2  A 

L-  J-  564  =  28-  A-  78-  fi'«-  No  U  Supra 
and  Nos  17,  HO,  22,  27,   3i,  41  and  69   Infra.) 

18  S  -17 — Registration — Agreement  by  plain- 
tiff not  to  prosecute  claim  and  not  to  exec^ile 
decree-  Release  -Decree  in  favour  of  plaintiff 
^Execution  applied  for  by  plaintiff's  son. 

The  plaintiff  in  a  suit  agreed  not  to  pro- 
secute the  suit  against  one  of  the  defendants, 
and  even  if  a  decree  were  passed,  not  to  exe- 
cute the  decree  on  the  ground  that  he  had 
subsequently  discovered  and  admitted  the 
defendant's  title  in  the  property.  The  suit 
was  accordingly  not  defended  by  the  said  de- 
fandant.  Nevetheloss  the  property  came  to 
bo  included  in  tlie  decree.  On  the  death  of 
the  i^lantiff,  an  application  was  made  on  be- 
half  of  his  minor  son  to  execute  the  same. 

Held,  that  the  agreement  was  not  a  release 
of  interest  in  immoveable  property,  and  so  did 
not  require  registration. 

Held,  also,  that  even  if  it  was  a  release,  it 
was  admissible  in  evidence  tor  the  collateral 
purpose  of  proving  that  the  deceased  plaintiff 
was  not  to  prosecute  the  suit  or  to  execute  the 
decree  should  the  property  be  included  in  the 
decree,  and  that  the  aj)pIioation  for  execution 
Bhould  be  dbsmissed.  KRISHNAMACHAllI- 
AR  V.  RUKMANI  AMJIAL.  I5.  M-  L  J 
870.  {See  Nos.  14,  17,  20,  22,  27,  3i,  il  and 
69) 

19  S.  17 — Registration — Document  collateral 
— A  permanent  lease  of  immoveable — Property — 
Transfer  of  property  Act  (IV  of  18S2),  s.  107 — 
Evidence  Act  (1  of  1872),  s  92 — Assigmnent 
of  property  to   trustee — Trust  deed. 

An  agreement  to  pay  Rs.  500  a  month 
to  a  lessor  in  consideration  of  receiving 
froin  him  a  permanent  lease  of  portions 
of  his  zamindari,  which  agreement  was 
come  to  before,  but  reduced  to  writing 
after,  the  execution  of  the  lease,  was  held 
to  be  not  affected  by  s.  92  of  the  Evidence 
Act,  nor  to  require  registration  either 
under  the  Registration  Act,  s.  17,  or  the 
Ti'ansfer  of  Property  Act,  s.  107,  where  it 
was  net  inconsistent  with  the  lease,  its 
provisions  formed  no  part  of  the  holding 
under  the  lease,  the  payment  bargained 
for  was  no  charge  on  the  property,  and 
it  was  not  rent  or  recoverable  as  ra-^, 
but  a   mere     personal    obligation   collateral 


Sup:  Govt,  acts  (III  of  1877)    {Oontd.) 

to  the  lease:  Ihld  also,  that,  the  lessor's 
rights  under  the  agreement  did  not  pvs3 
under  a  settlement  subiiequently  executed 
by  him  for  tlie  bonelil  of  his  son,  by 
which  he  assigned  to  a  Lru.itoe  his  zamin- 
dari with  its  incidents,  aud  alio  that  the 
use  of  the  words  "Now  due,  owing  or  pay- 
able" in  a  deed  do  not  inoludo  "demxiidg 
payai:)le  and  to  beeome  payable"  aud  wiiere 
therefore,  the  lessor  h  id,  after  execution 
of  the  trust  deed,  assigned  his  rights  un- 
der the  agreement:  Held  that  the  assiguea 
could  miiiitain  a  suit  upon  it  to  recover 
the  amount  due.— .SUBRA.MANIAN  CHEr- 
TIAR    V.    AKUNACHALAM    CHETTAIR,    J. 

L-  R,  25  M  603  =6  C  W  N-  865=12. 
M  L  J.  47a-4  B-  L.  ft-  83t)  =  29.  I-  A- 
138  (P    C) 

20-  .S-  17  Co  npromise^Muhaminadan  Law 
— Family  arr.i.njcm  nt. 

Held,  that  a  family  arrangement  in  con- 
sideration of  a  cancellation  of  a,  tamliknama, 
which  provided  that  J.  S.  should  get  the 
estate  with  which  he  had  already  parted 
subject  to  certain  conditions  during  his  life 
and  with  remainder  to  certain  other  persona 
on  his  death,  was  valid  under  Muhammadan 
Law. 

Held,  also,  that  a  petition  containing 
the  above  arrangement  filed  in  a  suit  did  not 
require  registration  under  section  17,  Regis- 
tration Act  ISn.—Mnssammal  NURAIBIBI 
V.  GHULAM  HASSAN  SUAH.  p.  L-  R-,  20 
of  1901-  {See  No6.  14,17,  IS,  22,  2i,  27,  3i,  41 
G'J) 

21.  S  17— R''<"''P*  operating  as  reUn^uish- 
mjnl  of  mortgage-rights. 

A  receipt  for  rupees  one  hundred  or 
upwards  to  operate  as  a  relinquishment  of 
mortgage  rigiits  aud  as  an  acicuowle^lgai- nt 
th  it  the  moi-lg  vge  has  been  redeemed,  re- 
quires registration  under  section  17  of  the 
Registration  \ct,  and  if  unregistered  is  in- 
admissible inovidence.     N.VND  L.AL  v  GUR- 

DITTA  MAL  -141  P.  L-  R ,  1902  =93  P-  R. 

1902— (See  No.  1-j  Supra  and  Nos.  2(>,  60,  63, 
tio,  77  and  7.y,  infra.) 

22  S-  17- — Application  embo  lying  agree- 
ment hypoihecating  immovable  property  and 
granting  time  filed  by  parties  in  execution 
proceedings  S  257  A  C.  P.  C. — Objection  in  a 
subsequent  suit  as  to  non-registration  of  the 
application — Evidence  Act  (I  of  1872),  Section 
91 — Adjiiissiotis  as  to  agreements  requiring  regis- 
tration. 

In  execution  of  a  money-decree  au  agree- 
ment  was  arrived  at  between  the  parties, 
which  was  embodied  in  an  application  tiled 
in  Court,  under  which  the  equity  of  redemp- 
tion of  the  two  houses,  which  had  been 
attached,  were  hypothecated  for  the  sum  due 
on  account  of  the  decree  including  costs, 
and  four  months'  time  was  given  for  piyineut. 
The  plaintiffs  applied  for  execution  alter  the 
expiry  of  the  term,  but  it  was  held  that  the 
agreement  was  a  complete  satisfaction  of  the 
decree  which  was  not  therefore  capable  of 
execution.    The  plaintiffs  brought  the  present 
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cation  was  uot  inadmissible  in  evidence, 
and  the  suit  was  not  in  any  way  barred. 
The  want  of  registration  of  an  agree- 
ment requiring  registration  does  not  invalid- 
ate it,  and  Section  91  of  the  Evidence  Act 
does  not  prevent  admissions  made  by  the 
executant  of  such  a  deed  to  be  admitted 
into  evidence  in  proof  of  the  agreement. 
P.\BABH   DIAL   v.   GURMUKH     98,  P.    R. 

1902-18-  P-  L-  R.   1903— (See  Nos.  u,  17, 

18,  no,   22,   2i,  3i,  41,  69) 

23-  S.  17-  Sale  in  ,lieu  of  doiver— Value 
of    property. 

.Section-  17  of  the  Registration  Act  being 
a  disabliugs  ection  must  be  construed  strictly. 

Unless  a  document  clearly  purports, 
on  the  face  of  it,  to  affect  an  interest  of 
greater  value  than  Es.  100,  it  lies  upon 
the  party  affirming  the  value  to  exceed 
Es.  100  to   prove    the  fact  affirmatively. 

A  deed  of  sale  ty  a  husband  in  favour 
of  his  wife  in  lieu  of  dower  requires  re- 
gistration when  the  interest  affected  by 
the  document  exceeds  Es.  100.  It  cannot 
be  treated  as  a  mere  gift.  4  Mad  High 
Court  Reports  115;  5  All.,  65;  7,  All,  178; 
P.  B.  87  of  1882,  referred  to.  MUSSAM- 
MAT    BHAGAN  v.  HABI    MAL.     flQ.  P.    L- 

E    1904. 

24.  S-  17- — Petition  of icompromise  regis- 
tration thereof  so  far  as  it  relates  to  proper- 
ties not   litigating. 

S.  17  of  the  above  Act  does  not  apply 
to  proper  judicial  proceedings  whether  they 
are  pleadings  filed  by  the  parties  or  orders 
made  by  the  Court.  A  petition  of  compro- 
mise, so  far  as  it  relates  to  properties  iu 
dispute,  does  not  require  registration,  for, 
such  portion  of  the  compromise  becomes 
merged  in  the  decree  passed  by  the  Court 
■which  does  not  require  registration.  But 
BO  far,  as  it  relates  to  properties  extrane- 
ous to  the  litigation,  the  decree  passed  in 
the  suit  not  being  operative,  thereon  the  peti- 
tion of  compromise  must  be  registered,  if 
it  affects  immoveable  property  exceeding 
one  hundred  rupees  in  value,  30,  C.  783,26 
I.  A.  lUl  Referred,  20  A.  175  25,  I.  A  9 
distinguished  BIRBHADEA  EATH  v.  KAL- 
PATARU  PANDA,  J.  Q  L-  J.  388  ^406) 
See  Nos.  14,17,  18,20,  22,  34,  34,  41  63.) 

24  (a).  S.  17.  Compromise— Decree  in  a 
money  suit — Charge  on  immoveables — Registra- 
tion. 

S.  17  Registration  Act  does  not  apply 
to  proper  judicial  proceedings,  whether  con 
sistmg  of  pleadings  file  in  court  by  the- 
parties  or  orders  made  by  the  court  when 
registration  -would  otherwise  be  compul- 
sory. In  order  to  see  whether  a  particular 
term  of  a  couipromise  incorporated  in  a 
decree  under  «.  375  G.  P.  C.  relates  to 
the  suit,  the  frame  of  the  suit,  the  relief 
claimed  and  the  relief  allowed  by  the  decree 
must  be  considered,  GOBIND  CHANDER 
PAUL  V.  DWARKA  NATH  PAUL— 7.  C-  L-  J 

492- 

25-  S.  17 — Immoveable  property  -Right  to 
manage   temple   and  e7tdowme)it, — Description, 


sufficiency  of — Defective  description  of  part  of 
document — Refusal  to  register  luiiole,  if  good. 

The  right  of  a  m.iuagor  of  a  Hindu 
temple,  evan  though  such  management  in- 
volves the  holding  of  immjveable  property 
forming  part  of  the  eudos^mont  of  the 
temple,  is"  not  immoveable  property  with- 
in the   meaning    of    the    Registration    Act. 

A  document  which  transfers  ths  right 
to  manage  a  temple  and  its  endowment  is 
sufficiently  descriptive  if  the  name  and 
situation  of  the  temple,  the  extent  of  the 
lauds   and    the    registry   are    given     in     it. 

The  description  of  a  portion  of  pro- 
perty included  iu  a  deed  was  not  sulfioicat 
and  registration    of    the   deed   was  refused. 

Held,  that  the  dejd  sliould  hive  been 
registered  in  regard  to  pr  jpjrty  sufficiently 
described.  KESAV  PILLAi'  v.  KANNUS- 
AMY  PILLAY.  I5.  M-  L-  J-  30-  {See  no 
23   infra.) 

26-  S.  17'  Oral  conveyance — Possession 
given  to  a  transferee— Subiequent  registered  deed 
in  favor  of  transferee  who  has  notice  of 
pervious  agreement — Estoppd. 

Certain  successful  plaiutifis  after  obtain- 
ing their  decree,  gave  certain  portion  o£ 
land  to  their  relative  who  had  helped  them 
in  their  suit  and  got  this  person's  name 
entered  in  the  village  papers  as  a  co- 
sharer  and  he  was  put  into  possession  by 
consent  of  the  other  co-sharers,  but  no 
conveyance  of  the  share  was  executed  and 
registered.  Subsequently  one  of  the  original 
douors  purported  to  sell  the  share  so  as- 
signed to  a  person  who  had  notice  of  the 
terms  upon  which  it  was  held  by  the  ori- 
ginal douee. 

Held,  that  this  sale,  though  under  a 
registered  instrument,  was  iueffectnal  as 
against  the  rights  of  the  original  donee, 
for  both  the  vendor  and  the  vendee  knew 
that  the  vendor  could  not  convey  with- 
out committing  a  fraud  on  the  orginal  douee. 
1  Johnson  &  Hemming  702,  14  Ch  D  563 
&  3  Atk  6i6  Referred.  ANNU  JIAL  v. 
THE   COLLECTOR  of  BaREILLY,     A-  W- 

S-    (1906),    17=3  A-    li.    J.   100  =  28  A- 
815 

27-      8-     17-     Compromise — Petition    regis- 
tration— Admissibility. 

A  razinamah  stamped  with  eight-anna 
Court  fee  stamp  filed  in  a  Court  in  a  suit 
relating  to  immovable  propertj-  of  over 
Es.  100  in  value  giving  the  nam  s  of.  the 
parties  aud  the  nature  of  the  suit  and 
praying  for  dismissal  of  the  suit  in  accord- 
ance with  its  terms  dues  uot  require  to  be 
registered  under  S.  17  of  the  Act  70  P.  B 
1H'j7,  25  M  553  Diss  Whether  it  actually 
contains  the  contract  between  the  parties 
to  it,  or  whether  the  agreement  was  actual- 
ly made  prior  to  the  writing  of  the  do- 
cument, the  latter  being  merely  a  me- 
morandum of  the  oral  contract  and  intended 
solely  as  a  petition  to  the  Court  wi  h  a 
view  to  its  taking  action  in  accordance 
with  the  arrangements  made  out  of  Court 
05  P.     K   1894    &  98    P.   B   1902    lollowed 
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neither  creates  nor  declares  any  rights  so 
as  to  he  compulsorily  registrable  under  the 
section.  Moreover,  the  razinamaU,  in  so  far 
as  it  was  submitted  to  and  was  acted  upon 
judicially  by  the  learned  -Judges,  was  in 
Itself  a  stoj]  of  judicial  procedure  not  re- 
quiring registration.  22  M  508  followed  & 
HO  C  783  Diss.  KHAIR-UL-NISA  v.  B.\- 
HADUB  ALI,  27  p.  R.  1906.  (See  Nos. 
H.  17,  la,  -M,  22,  24,  27,  34,  41  it  69). 
28.  S-  n.—Rdcasc— 
A  release  executed  by  a  mortgagee  in 
favour  of  an  assignee  of  a  portion  of  the  pro- 
parties  mortgaged  must  be  registerd,  where 
the  interest  sought  to  be  extinguished  by  it  is 
of  the  value  of  Rs.  100  or  upwards.  (2  A  554, 
2  B  489,  10  W.  R.  50,  2  P.  L.  R.  015  referred.) 
IJIVM    ALI  V  BAIJ    NATH    RAM  SAHU,— 

10  C  W-  N  551  =  3  C-  L  J  576  =  33  C  613- 

(Sea  Nos.   1.5    Siqira  and  Nos.  21,  60,  63,  65,  77 
and  7S  infra.) 

29-     S.  17- — Registration — Sale  of  standing 
timber. 

Held,  that  a  document  giving  a  "  theka  "  of 
a  certain  portion  of  a  forest  "for  all  kinds  of 
tree?"  for  two  years  was  not  a  document 
conveying  an  interest  in  immovable  property 
and  did  not  require  to  be  registered. — 
M.^THURA  D.A.S  v  JADUBIR    THAPA,— 20 

M  53  Diss  A-  W-  N.  (1906),  4=3  A-  L-  J. 

138  -28  A-  217 ---(See  No.  3  Supra.) 

30-  8-  17- — Document  creating  a  future 
riijlit   in  immovable  property, 

A  sold  property  to  B  by  a  registered  sale- 
deed  for  4ts-  399  and  on  the  same  day  agreed 
by  an  unregistered  deed  to  re-transfer  the 
property  for  its-  150  on  the  last  day  of  Jeth 
in  any  year.  Hold,  that  the  latter  document 
not  having  been  registered  was  inoperative.— 
SUR.A.J  PKRSHAD  v  PHUL  SINGH,— A.  W- 

N-  (1906),  180- 

31  8.  17- — Registration — Transfer  of  proper- 
ty under  litigation — Promise  of  transfer — 
Value  of  right  when  not  expressed. 

A  document  containing  a  promise  to 
transfer  property  under  litigatiton,  if  decreed 
in  favor  of  the  executant,  is  not  compulsorily 
registrable  under  section  17  of  the  Registra- 
tion   Act. 

In  the  case  of  a  promise  to  transfer  pro- 
perty under  litigation,  the  value  of  the 
property,  after  the  litigation  is  over,  cannot 
be  presumed  to  have  been  the  value  of  the 
right  of  the  party  found  entitled  to  it  while 
the  litigation  continued.  GIRJ.A  NAND  v 
NATHU  RAM.— 174  p.  L.  R.  1905- 

32-  S.  17.  Malabar  Laiv' — Karnawan — Re- 
nunciation of  right  to  succeed  as  kdrnatvan — 
Validity. 

It  is  open  to  a  karnavan  of  a  tarioad  to 
renounce  his  right  to  manage  the  tarwad 
affairs  but  such  a  right  is  not  an  interest  in 
immoveable  property  and  docs  not  require 
registration  under  S.  17  (0  Mad.  H.  C.  R.,  145) 
commented  on.  KENATH  PUTHEN- 
VITTIL  TAVAZHI  u  NARAYANAN,— 14  M- 

L.J. 415=28.  lS.-li2-(F-B.) 
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83.  8.  17- — Receipt  for  money  not  purport- 
ing to  cctinguish  mortgage-debt—  Registration 
Act  (III  of  1H77),  S  17. 

A  sued  B.  to  recover  a  certain  sum  o£ 
money  due  on  a  mortgage-bond.  B.  alleged 
that  nothing  was  due  and  produced  a  re- 
ceipt to  prove  payment  of  the  principal — 
the  payment  of  interest  having  been  proved 
by  other  evidence.  The  receipt  was  un- 
registered and  .\  objected  to  its  admissibility. 
Held,  that  the  receipt  did  not  require 
to  be  registered,  as  it  did  not  purport  to 
extinguish  the  mortgage,  nor  wa.3  it  used 
or  relied  on  for  any  other  purpose  than  to 
prove  payment  of  the  principal,  .SOHAN 
LAL  V.  BALDEO  PARSHAD,     7    Q   C  321- 

34-  8.  17.  Compromise,  petition  of,  re- 
lating to  immoveable  property- — Judicial  pro- 
ceedings. 

Held,  that  a  petition  or  a  pleading  acted 
upon  or  given  effect  to  by  the  Court  be- 
comes part  of  the  judicial  proceeding  and 
does  not  require  registration,  but  if  .i 
transfer  which  the  petition  purported  to 
efiect  was  not  only  not  given  effect  to  lpy 
the  decree  but  was  pasitively  inconsistent 
with  it,  the  petition  was  not  exempt  from 
the  necessity  of  registration  as  part  of  a 
iadicial  proceeding.  SYED  NURUL  HAS- 
SAN V.  WAZIR  MIRZA,  6  0.  C  362. 
(Sec  Nos,  14,  17,  18,  20,  22,  24,  27,  41,  d  69). 

35.  8.   17 — Splitting  up  of  transactimi. 
Two    unregistered  mortgage  bonds  for  Bs. 

99  each  were  executed  by  the  same  person  on 
the  same  date  in  favour  of  the  same  person. 
Both  the  bonds  formed  portion  of  one  and 
the  same  transaction  by  which  a  sum  of  Rs- 
198  was  borrowed.  Held  that  there  is  nothing 
in  the  Registration  Act  which  forbids  tha 
splitting  up  of  a  transaction  in  this  manner 
and  the  bonds  were  valid. — BA^IJI  JI^L  v. 
CHHOTI  LAL,— A.  W.N-  1906- P- 281=3. 
A- L- J.  661=29  A  50 

36.  8.  17- — Mortgage-decree  for  Rs.  100  or 
up-wards — Sale  bi/  unregistered  deed — Validity 
C.  P.  C.  S.  232. 

A  mortgage  decree  for  lis-  100  or  more  is 
assignable  without  registration  (23  C  450,  6 
C.  W.  N.  5  followed  9  C.  839  considered.) 

The  validity  of  an  assignment  of  a  de- 
cree cannot  be  questioned  after  the  assignee 
has  been  placed  on  the  record  as  substituted 
decree-holder.  RAM  BATAN  CHUCKER- 
BUTTY  V.   JOGESH    CHANDRA    BHATTA- 

CHARYA,— 12  C-  W-  N-  625- 

37.  8.  17. — Security  bond  given  under  C'.vil 
Procedure  Code,  S.  545— Transfer  of  Property 
Act,  S.  58— Order  accepting  security. 

A  security  bond,  pledging  immovable 
property  exceeding  4*s-  100  in  value  was 
signed  by  the  obligor  and  attested  by  two 
witnesses.  The  Court  endorsed  thereupon  tha 
words  "security  is  accepted."  It  was  contend- 
ed that  the  deed  did  not  require  registra- 
tion. Held  the  deed  fell  under  S.  58  of  tha 
Transfer  of  Property  Act  and  required  regis- 
tration under  S.  59,  and  S.  17  of  the  Regis- 
tration Act.    Held  also,  the  words  "security 
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is  accepted"  merely  meant  an  intimation  by 
the  Court  that  the  property  given  as  security 
was  sufficient  for  the  purpose.  (32  C.  494 
Id'owcd,  13  jr.  1  and  203.  li.  II.  508  and  20 .\, 
171  referred.)  N.\GAKUHU  SAMBAVA  v. 
TAN.IATUII  SUBBAYYA,-3  M-  L-  T  817. 

38-  S-  n-—Jnd  11  and  12  Victoria  Ch  21 
S.  23 — I'lsolvencji  — Fi:'-tiircs — Goods  and 
chattels — Registration   of  mortgage — 

The  owner  of  a  flour  mill  mortgaged 
all  the  machinery,  engines,  plant,  stock, 
implements,  utensils,  trade  fixtures,  chattels, 
and  effects  specified  in  schedule  annexed  to 
the  deed  of  mortgage,  to  the  plaintifi,  for 
Rs.  8,000  then  advanced,  and  jiower  was  given 
to  the  plaintifi  to  sell  the  same  in  default 
of  payment.  After  this  the  owner  became 
insolvent,  and  his  estate  thereupon  vested 
in  the  Official  Assignee.  The  plaintiff  claimed 
the  mortgaged  property,  but  the  Official 
Assignee  contended  that  under  S.  23  of  the 
Indian  Insolvency  Act,  fStat.  11,  12  Vic, 
c.  21)  bo  was  entitled  to  it  as  property  which 
with  the  consent  of  the  true  owner  was  in 
the  possession,  order,  or  disposition  of  the 
insolvent  at  the  date  of  insolvency.  The 
property  was  sold  by  consent  and  plaintiff 
brought  this  suit  to  recover  the  proceeds. 
From  the  evidence  it  appeared  that  the 
greater  portion  of  the  mortgaged  pL-operty 
consisted  of  articles  fixed  to  various  parts 
of  the  flour  mill  or  of  the  machinery  there- 
in. 

Held  as  to  the  articles  not  so  fixed, 
that  the  plaintiff  was  not  the  true  owner 
of  these  and  that  they  were  not  therefore 
within  the  section  and  passed  to  the  Official 
Assignee.  As  to  the  fixed  articles,  that  they 
were  not  goods  and  chattels  in  the  posses- 
sion, order,  or  disposition  of  the  insolvent 
as  the  reputed  owner  and  that  they  were 
not  in  his  reputed  ownership  within  the 
section.  The  plaintiff  was  therefore  entit- 
led to  them  or  to  such  portion  of  the  pro- 
ceeds of  sale  as  represented  their  value.  It 
was  contended  that  the  fixed  articles  must 
either  ba  goods  and  chattels  or  immoveal)le 
property,  and  if  the  latter,  they  could  not 
be  affected  by  tbg  mortgage  deed  as  it  was 
not  registered,  and  the  charge  in  favour 
of  the   plaintiff    was  therefore   invalid. 

Held  that  the  question  of  registration 
depended  on  the  Begistration  Act  (III  of 
\9,11 ),  which  requires  the  registration  of  all 
assurances  of  immoveable  property.  The 
fixed  articles  in  question  did  not  fall  with- 
in the  definition  of  immovoable  property 
contained  in  S.  3  of  the  .\ct,  not  being 
"attached  to  the  earth  or  permanently  fas- 
tened to  any  thing  which  is  attached  to 
the  earth."  S.  17  of  the  Registration  Act 
therefore  did  not  apply.  Fixtures  are  not 
goods  and  chattels  within  the  rules  of  re- 
puted ownership  laid  down  in  S.  23  of  the 
Indian  Insolvency  Act  (Stat.  11,  12  Vic,  c. 
21).  The  fact  of  such  fixtures  being  remove- 
able  by  a  tenant  makes  no  difference.  They 
are  stiil   fixtures   to  which  the   doctrine  does 
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not   apply.— MACLEOD    v.    KIKABHOY,   9. 

B   L   R    426  =  25    B   659 

39.  8.  n.—Sec  S.  3  and  17—27.  A.  462 
and   33.    C.  50:!.  Nos.    i  and  .J  supra. 

40-  S-  17- — Docxtmentx  compnlsorilT/  register- 
al)le  and  not  registered — Evidence  for  collate- 
ral purposes. 

.K  document,  of  which  registration  is 
compulsory  under  the  Begistration  Act  1877 
may  be  used  as  evidence  for  any  colla- 
teral purpose — for  any  purpose  other  than 
that  of  creating  or  extinguishing  a  right 
to  immoveable  property.  (1876)  L.  R.  Sch.  H. 
L.  53,  18  C.  23  3  B.  159,  12,  I.  A.  83  Referred. 
BAI  GULABBI  v.  SHRI  DATGAR.J1 
MOHANGARJI— 9  B.  L.  R.  393. 

41'  8.  17 — Compromise  decree,  its  effect  on 
crtrancoiis     p^'operlies. 

A  petition  of  compromise,  aa  far  as  it 
relates  to  properties  in  suit,  does  not  re- 
quire registration  under  S.  17,  Registration 
Act,  and  the  decree  also  settlenitnt  touch- 
ing such  properties  operates  as  res  judicata. 
1\\  relation  to  extraneous  properties,  the 
l^arties  must  fall  back  upon  the  petition 
itself,  which  cannot,  without  registration, 
effectively  declare  or  create  title  to  immove- 
able property  exceeding  Rs.  100  in  value 
26  I.  A.  101  =  22  JI.  508;  I.  C.  Ij.  J.  3.88  ;30 
C.  783;  20  M.  305;  25  U.  .553;  25  M.  7.  R. 
28,  A.  78,  Disapproved.  GURDEO  SINGH  v. 
CHANDREIvA  SINGH— 5  C-  L-  J-  611."fSce 
Nos.  14,  17,  IS,  20,  22, 1i,  27,  34  and  G'.l). 

41.  (a)  8, 17— Sec  S.  23.  to  26  I.  C.  L.  J.  126 
No.    Si.    infra. 

42.  8.  T7.—W,  28,  49—Jifgistrati07i  of 
documents  Juri.':diclii'H  to  register  docimteuts — 
Kffcct  of  registration  by  an  officer  not  having 
jurisdiction — Mortgage  security,  inrjfcctuality 
of  by  reason  of  defective  registration— Money 
decree — himitation. 

Where  registration  of  a  deed  has  been 
effected  by  a  Registrar  having  no  jurisdiction 
in  that  behalf  under  S.  28  of  tuc  Registra- 
tion .\ct  (III  of  1877),  the  document  is  not 
eftoctivo  for  tlic  purpose  for  which  it  is 
created.  The  Sub-Registrar  of  Sealdah  regis- 
tered a  mortgage  deed,  dated  October  10 
189C,  purporting  to  hypothecate  an  immov- 
able property  within  the  area  of  the  Sealdah 
Registration  Office.  In  the  suit,  brought  on 
.\ugust  31st,  1901,  for  the  enforcement  of  ihe 
mortgage  bond,  the  defendant  contended 
inter  alia,  that  no  such  property  as  des- 
cribed in  the  deed  over  existed ;  and  no 
satisfactory  evidence  having  been  given  as 
to  its  existence:  Held  that  the  document 
could  not  take  effect  as  a  mortgage  bond, 
but  it  being  registered,  the  plaintifi's  claim 
was  not  barred,  though  the  suit  was 
brought  more  than  throe  years  after  the 
date  of  execution  of  the  deed;  and  the 
plaintiff  was  entitled  to  a  money-decree 
for  the  whole  amount  secured  by  the 
deed  with  interest  contract  rate.  Baij 
Nath  Tcwari  v.  Sheo  Sahoy  Bhaijut  (I.  L. 
R.,  18  Cal.  56G)  and  Veni  Madhab  Mitler 
V,  Khair    Mondul    (I.   L.  R.,    14   Cal.    449) 
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relied    upon.— JOGINEE     :MOHUN    CHAT- 
TER.JEE     V.     BHOOT      NATH      GHOSAL, 

6.  OWN.  856    29.  C-  654 

43  S-  17.  -'■'*,  ^1,  S4,  77.— Document  evi- 
dencing relimiHishmcnt  of  a  share  by  a 
daughter  to  hi'r  father  in  his  property — Re- 
gistration— Refusal  to  register  on  tlie  ground 
that  the  document  did  not  contain  sufficient 
description  of  the  p>x>pertif — Discretion  of 
the  Registrar- -Jurisdiction  of  Civil  Court 
— Right  of  heir  to  succeed — Vested  or  con- 
tingent estate — Transer  of  property  Act  (IV 
of  1H&2),  S-  6,  19,  21 — Indian  Succession 
Act  (X  of  1603),  S.  107 — Spes  Successiouis 
— ilahomcdan    Law  —Document — Alt  ration. 

A  Muhammadan  daughter  executed 
a  deed  iu  favour  of  her  father  and  brothers 
agreeing  that,  in  consideration  of  her  receiv- 
ing Bs.  9,000,  she  had  relinquished  all  her 
rights  and  claims  to  any  property  there 
may  bo  on  her  father's  death.  This  docu- 
ment was  presented  to  the  Sub-Regis- 
trar of  Bombay  for  registration  who  after 
taking  the  Registration  fee  refused  the 
registration  on  the  ground  that  the  docu- 
ment did  not  contaiu  a  sufficient  descrip- 
tion of  the  immovable  property  to  which 
it  related  as  required  by  S  21  of  the 
Act.     In      a   suit  under   S.    77  of     the    Act, 

Held,  (1)  that  the  document  oauuot  be  treat- 
ed as  relating  to  property,  much  less  to  im- 
movable property,  capable  of  being  desoribed 
and  identified  and  S.  21  of  the  Aot  did 
not   apply   to    it ; 

(2)  that  if  the  document  related  to  im- 
movable property,  it  contained  not  only  a 
sufficient,  but  the  only,  description  that 
could    be   given   of   it ; 

(3)  that  the  documeut  did  not  fall 
within  S.  IT  of  tlie  R.jgistratian  Aot  but 
within    S.    18   ciausa    (d)   or    (f)    of   the   Aot 

Where  a  Sub-liegistrnr  or  Registrar 
has  exorcised  his  disorotiau  uuder  S.  24 
cr  S.  21  of  the  Act  and  :iccepted  a  do- 
cument for  registration,  though  subseqaent- 
ly  Ue  refuses  t^  register  it,  the  Court,  in 
a  suit  uuder  .S.  77  of  the  Act,  h,i,s  no 
power  to  euquite  into  the  propriety  of 
his    Hnd.ug    aud    directing    suoh acceptance. 

The  discretion  under  S.  21  of  the 
Act  arises  only  where  a  nou-testamentary 
documeut  'relates  to  immovable  property. 
Where  it  does  not  relate,  the  section 
ciuuot  apply  and  the  discretion  cannot 
arise.  And  this  question  may  be  inquired 
iuta  liy  a  (Jivil  Court  m  a  suit  under  S. 
7 1    of    the   .iet. 

The  right  of  a  heir  of  a  person  to 
inherit  th.it  person's  property  on  bis 
deth  is  not  an  estate  in  remainder  or 
iu  reversion  iu  imm  ivable  profiartv  or  an 
estate  otherwise  deferred  in  erjivmeut. 
It  is  ueither  a  vesLod  nor  a  o-iniiugjui  right. 
It,  does  uoc  come  witb.n  tliodefinicions  of  a 
'  vested  interest' iu  S.  19,  or  of  'a  contingent 
iuierest'  in  .S.  21  of  Transfer  of  Propertv 
Act  and  S.  107  of  the  Indian  Snccv»s,ion 
Aot.    So  far    from   beiug  a   vooted  or   toa- 


tingont  right  in  present  or  in  firture,  it 
is,  in  the  language  of  cl.  (i)  of  S.  G  of  tho 
Transfer  of  Properly  .Kci,,  'the  chance  of 
an  heir  app.iront  succeeding  to  an  estate 
or  'a  mere  possibility  of  successioa  which 
carinot   be   transferred.' 

A  miere  sp'^s  siiccessionis  is  unknown 
to,  and  not  recognised  by,  the  llahomedan 
Jjaw.  That  the  addition  of  a  Schedule  by 
the  brothers  (Plaintiffs  contaiuing  description 
of  property)  to  the  deed,  was  uo-t  a  material 
alteration-  of  the  deed  as  it  did  not  affect 
the  legal  effect  of  the  contract  so  as  to 
make  it  cease  to  be  the  same  instrument. 
ABDUL  HOOSAIN  MULLA  v.  GOOLAM 
HOSAIN  ALLY,  7B.L-  R-  742  =  30  B. 
304 

44  S.  n,—2I,M—Potver  of  attorney  to 
create  a  charge   on  imtnopcable  property. 

A  executed  a  power  of  attorney  in 
favour  of  B  to  enable  B  ta  recover  the 
rents  and  {jrofits  of  the  properties  of  which 
A  was  the  administrator,  in  order  to  pay 
off  an  amount  advanced  by  B  to  A  as 
such    administrator  : 

Held,  that  iu  as  much  as  the  dooumeat 
was  entered  iu  Book  IV  instead  of  Book 
I,  it  was  not  registered  according  to  the 
provisions  of  the  Registration  .\ot,  and  there- 
fore could  not  affect  immoveable  property. 
7  C  19S  Referred  to.  SRIMATI  INDRA  BI B[ 
V.  JAIN    SIRDAR   AHIRI,    7  C- L.  J.  143 

45-  SI.  n .^Registration  of  a  document 
bearing  no  date  of  cvecution  and  givingonly 
the  villages  and  clbuks  of  the  prop:rty  and 
not  the  District  in  which  it  is  situa!e-l  CL. 
J.  120  (See.  No.  S7  infra) 

46-  S.  17,  See  S.  33,  iO,  3,5,  and  37  23  A 
233   P-.  C  infra  No.   99. 

47-  S-  17— "^3,  34,  49,  73,  77.  StHt  to  enforce 
Registration. — Invalid  Registration. — Time  li- 
mit.— Mortgage  deed.  Oral  evidence — Personal 
undertaking  to  repay  loan— Evidence  Act 
S.  91  T.  P.  A.  S.  8S 

A  l>oi'rowecl  money  from  B  and  execut- 
ed a  mortgage  deed  of  certain  land  in 
his  favour  iu  December  1901.  In  January 
1902  B  instituted  a  suit  for  an  order  to 
the  Sub-Rjgistrar  to  register  the  deed. 
In  June  1903  he  obtained  a  decree  that 
the  deed  should,  on  aiiplication,  bo  register- 
ed whether  A  admitted  exioution  and 
receipt   of   consideration    or   not. 

The  deed  was  registered  iu  accordance 
with  this  decree  in  July  19i)3.  Tlvj  present 
suit  WHS  brought  by  B  for  sale  of  the 
UKirtgage  property  and  was  based  on  the 
mortgage  deed  in  question. 

Held  that  th.:  former  suit  rto-t  having 
been  brought  uuder  the  oouditions  of  S. 
77  Registr-atiou  Aoc,  the  decree  therein 
had  no  value  as  exempting  the  documeut 
registered  uudur  it  from  the  necessity  for 
compliance  with  all  other  prowsious  of 
the  Act.  The  Court  had  po.vor  to  decide 
as  to  the  validity  of  the  Registration  and 
as  the  documeut  was  not  registei-rd  accord- 
ing to  S.   -3   ivud  ii  q1    the    Act,  iu  cuuU- 
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not,  under  S.  49,  be  received  in  evidence 
as  effecting  the  mortgaged  property,  and 
no  'Oral  evidence  could  uudor  S.  91,  Evi- 
dence Act,  bo  givei\  ol  ttie  existence  o£  the 
mortgage. 

Hold  also  that  as  the  deed  contained 
a  distinct  agreement  to  repay  the  money 
borrowed  it  was  admissible  as  the  basis  of 
a  personal,  money  decree  for  the  amount 
due.  3.  A.  397,  9.  C.  150,  11.  Bur.  L.  R. 
ICG,  20.  A.  512  followed  2.  A.  4b,  16.  A.  -303, 
L.  R.  2.  I.  A.  210,  2.  C.  L.  R.  428  referred 
to.  KYAGET  V.  13U  NWE.— 4.  L.  B.  R. 
1907.    P   88. 

48.  S.  17,  ^S—Prioritij— Notice— Mort- 
gaije  by  dc^posit  of  title  deeds — Transfer  of  Pro- 
perty Act  (lY  of  13S2),  Ss.  3,  58,  59— Regis- 
tration. 

A  deposit  of  the  title-deeds  of  property  by  a 
mortgagee  under  a  verbal  arraugement  to  se- 
cure payment  of  a  debt,  is  not  au  oral  agree 
ment  or  declaration  relating  to  such  property 
within  the  meai-.ing  of  s.  48  of  the  registration 
Act,  but  is  a  value  submortgage  of  it  in  the 
mofassil. 

A  subsequent  registered  mortgage  does  not 
apart  from  the  question  of  notice,  acquire 
priority  over  a  previous  sub-mortgage  created 
by  a  prior-mortgagee  by  deposit. of  mortgage- 
deed  11  C.  158. 

In  India  there  is  no  such  distinction  be- 
tween legal  and  equitable  estates  as  is  known 
to  the  English  Law  8  0.  W.  N.  41  =  31  C.  57 
referred. 

Held,  that  the  subsequent  mortgagees  were 
aSeoted  with  notice  of  the  prior  sub-mortgage. 

A  document  puriJorting  to  contain  au  ad- 
mission merely  of  a  mortgage  transaction  be- 
tween the  parties,  as  distinguished  from  the 
mortgage  itself,  which  -iu  tbis  case  had  already 
been  created  by  the  deposit  of  title-deeds,  did 
not  require  registration  under  s.  17  of  the 
Regisiration  Act  20  VV.  R.  150  &  7  B.  L.  R.  55 
referred  to.— RAJA  GOKAL  DAS  v.  THE 
EASTERN  MORTGAGE  AND  AGENCY  CO., 

Ltd.  10  C  W  N.  276=4  C-  L.  J-  102  =33- 
C.  410- 

48  S.  17,  49 — Adoption — Adoption  by  wi- 
dov)  in  joint  family— Registration  Act  (111  of 
1877),  s.  -W — Unrcijistered  document  compidsori- 
ly  registrable — Evidence  of  collateral  purpose — 
I'artition — Minor  co-parceners — Gift  by  father 
iu  children  out  of  joint  estate — Minor  Appoint- 
ment of  di'fendiint  asneivt  friend. 

When  a  wido%v  adops  with  the  full  author- 
ity of  her  husband,  the  adoption  even  into  a 
j  lint  family  is  valid,  and  the  adopted  son 
takes  an  interest  in  the  property  of  the 
family  accordingly. 

A  w  ill  does  not  require  to  be  registered,  al- 
though it  confers  a  power  to  adopt  a   son. 

A  document  which  requires  to  be  registered, 
iu  order  to  affect  immoveable  property,  or  to 
confer  a  power  to  adopt,  may  be  used  for  a 
collateral  purpose  which  does  not  require 
registration—!  B.  L.  R.,  18  (P.  B.),  followed.— 
BACHOO  HAR  KISHAN  DASS  v.  KHU- 
SHAL  DASti— 4.  B.  L-  R.  883- 
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17,     49      Registration      Act    (III 
ss.     17,     49 — I'erpclual     moJcuran 


49     S. 

Of  1877). 
right. 

The  material  portion  of  a  document 
ran  thus:  "The  Huzur  also  admits  you  as 
representative  of  the  molcuraridar  and  ap- 
points you  as  a  mokurandar  and  gives  this 
in  writing  that  you  and  your  children, 
generation  after  generation,  both  in  mala 
and  female  lines,  should  continue  in  the 
occupation  of  the  said  village. '  Held  that 
the  document  clearly  comes  within  s.  17 
of  the  Registration  Act  and  unless  regis- 
tered is  iuadmi'rsible  under  S.  49.  lb 
declares  as  well  as  creates  a  right  to  im- 
moveable property  and  is  both  a  confirma- 
tory lease  as  well  as  a  lease  for  a  term 
exceeding  one  year.— AGIN  BINDH  UPA- 
DHAYA      V.      MOHAN      BIKRAM      SHAH, 

30  C    20  (at  pp.  24  25) 

40.  S.  17,  49  Unregistered  lease,  admis- 
sibility of,  to  proveadverse  possession. 

A  person  can  acquire,  by  adverse  pos- 
session, a  limited  interest  such  as  that  of 
a  permanent  lessee. 

Where  adverse  pjssessiou  of  certain 
lands  by  the  plaintiff,  as  a  permanent 
tenant,  for  the  statutory  period,  is  the 
transaction  to  bo  proved  in  a  suit,  and 
unregistered  permanent  lease  cannot  be 
received  as  evidence  of  such  transaction 
(27.  B.  515,  2.5.  W  R.  211  Diss:  2.  R.  K 
642.  refered)  SUf?BAYYA    v  MADULETIAH, 

17  ML.  J.  469=8  M  L.  T.  188. 

51  S.  19)  49 — Exclianye — agreemnct  setting 
one  decree  against  another — Registration — Ad- 
missibility in  evidence — Registration  Act  (III 
of  1877),  Ss.  17,  49. 

A  and  B  having  obtained  decrees 
against  each  othor,  settled  their  difierences 
by  an  aposhnama.  .\  gave  up  certain 
j  ites  to  B,  the  decrees  obtained  by  A  were  set 
otf  against  the  decrees  obtained  by  B 
and  the  parties  gave  up  their  claims  under 
their  respective  decrees,  held,  that  the 
transaction  embodied  in  the  aposhnama 
did  not  amount  to  an  exchange  under 
S.  118  of  the  Transfer  of  Property  Act, 
as  the  mutual  transfer  of  two  things  was 
wanting   in   this  case: 

It  was,  therefore,  not  necessary  to 
register   the    document. 

That  S.  49  of  the  Registration  Act 
was  no  bar  to  the  document,  which  was 
unregistered,  being  used,  as  evidence  to 
prove  that  the  decrees  had  been  satisfiod, 
notwithstanding  that  it  also  purported  to 
convoy  immoveable  property.  DIN.'V  NATH 
DAS    V.     MATIMALA     DASSYA,  II  C-W-N- 

342. 

52  S-  17,49 — Authority  to  adopt  in  writing 
iind  not  cotitained  in  a  will — Document  not 
ti  testamentary  disposition  of  property  and  not 

ejistercd — Invalidity — Evidence  Act  (I  of 
1872)  s.  91 — "Grant'' — Admissibility  of 
evidence  of  authority  to  adopt. 

Iu  a  suit  for  a  declaration  that  first 
defondanD  was  not  the  adopted  son  of 
plaintiff's  •deceased    brother  the  first  defen- 
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daiit  and  his  mother  roliod  on  an  author- 
ity to  adopt  which  was  contained  in  a 
document  which  they  contended  was  a 
will  pi  the  deceapcd.  This  document  which 
had  never  been  rogiitcrod,  and  which  was 
tho  only  evidence  of  the  alleged  adoption, 
authorised  the  wife  to  adopt,  and  further 
authorised  her  to  put  into  the  possession 
of  tho  adopted  son  all  the  properties 
which  tho  deceased  got  under  a  certain 
decree,  and  all  his  immoveable  properties 
&c.  ; 

Held  that  tho  document  was  not  a 
testamentary  dibposition  of  property,  within 
tho  meaning  oi  s.  3  of  Act  V.  of  1881.  It 
was  an  authmiiy  to  adopt  and  nothing 
else,  and  the  u.ioction  therein  to  put  the 
adopted  son  inio  possession  of  the  property 
could  not  be  construed  as  a  devise  of  the  pro- 
perty. It  was  simply  a  statement  of  tho 
consequences  that  should  legally  follow  on 
the  adoption.  Mussumat  liliubum  Moyee 
Debia  v.  Ham  Kishore  Acharj  Chowdhry  (10 
M.  I  A  279  at.  p.  ai2.  referred  to.)  The 
authority  to  adopt  being  in  writing,  and 
not  being  contained  in  a  will  its  registra- 
tion WIS  compulsory.— SUMASUNDAK.\ 
MUDALl      V.      DaK.\ISAWI     MUDALIAB, 

13-  M    L  J.,  1903,  p.  283.=27  M  30- 

63  S.  17  &  49.  S.  5i  T.P.A.  not  extended 
io  LStia  -  Transfer  of  inUngiblc —  Immov&aHe 
proiivrh, — Uegislration — Estoppl. 

Tu--  equity  of  redemption  of  a  usufrao- 
luary  mortgage  is  an  intangible  thing 
undjr  S.  5i  Transfer  of  Property  Act— (i!4. 
M.  440  Referred  to.>  But  as  T.P.A  has 
not  yet  been  extended  to  Berar,  the  rub 
that  a  transfer  of  iutengible,  immoveable 
property  of  whatever  value  must  be  by 
registered  deed  can  not  be  enforced  in 
lierar  (2U.  C.  1,  26.  C.  39  Expld.)  So  the 
parties  to  a  sale  in  Berar  are  not  bound 
by  law  to  reduce  the  terms  of  the  tran- 
saction to  writing  but  if  they  did  reduce 
them  to  the  form  of  a  document,  and 
the  consideration  for  the  sale  exceeded  lis. 
100,  that  document  requires  to  be  regis- 
tered uuder  S.  17  Registration  Act,  in 
the  absence  of  which  the  document  can- 
not under  S.  49,  Registration  Act,  confer 
a  valid  title.  And  a  transaction,  which 
■is  efiocted  by  an  unregistered  instrument, 
docs  not  become  valid  in  law,  because  it 
is  admitted  and  has  been  acted  upon  12. 
C.P.L.R.  154,  25.  W.  R.  211,  22.  M.  508. 
3.    Berar.   L.J.  19.    B,   18.   B.   66.    D. 

Where  the  consideration  for  the  sale 
of  the  equity  of  redemption  is  expressly 
set  forth  as  being  the  amount  of  the 
mortgage,  that  amount  must  bo  taken  as 
oonsider.ition  for  deciding  whether  the 
deed  requires  to  be  registered  15.  W.li. 
558,   11.    B.H.C.A.C.    149,    16.    P.R.   1892  R. 

A  representation  made  to  a  person 
who  knows  the  facts,  does  not  amount  to 
an  estoppel  30.  C,  539.  P.  C.  B.  and  an  ad- 
mission on  a  point  of  law  is  not  an  admis- 
sion, so  as  to  make  the  admission  matter  of 


estoppel     21    A.     285     R.     JAIRAM    v.  BAL- 
KRISHNA    DAS.     3  S-  L-  R.  72- 

54.  S.  I7>  49. — Uiirerjislered  lease  for  quar- 
rying lime-stone — Admissibility — ■ 

A  sued  for  possession  on  the  allegation  that 
he  had  been  dispossessed  from  certain  laud 
from  which  he  was  authorized  to  quarry  lime- 
stone for  a  certain  period.  The  question  was 
whether  two  deeds  by  which  he  and  his  pre- 
decessor got  right  to  quarry  required  re- 
gistration. 

Held,  that  the  deeds  were  merely  leases 
and  as  such  their  registration  was  absolutely 
necessary  under  s.  17,  cl.  {d)  of  the  Regis- 
tration Act  (III  of  1S77);  and  that  absence 
of  registration  rendered  them  null  and  void 
and  that  only  were  they  not  admissible  in 
evidence  but  uuder  S.  49  of  the  Rigistration 
Act  they  could  not  "affect  any  immoveable 
property  comprised"  in  them  nor  could  other 
evideuce  be  given  of  their  contents.-SHEIKH 
KAUAM    HUSAIN   v.     RAM    GOPAL,   ^    Q. 

C ,  231 

55.  S.  17,  50— Evidence  Act  (2  of  1H72), 
s.  'JO — Documents  thirty  years  old — Proper 
custody — Presumption — Constructive  notice — 
Possession. 

A  registered  document  contained  a 
recital  of  unregistered  incumbrances,  and 
a  question  having  arisen  as  to  whether 
the  recital  of  the  unregistered  incumbran- 
ces, amounted  to  notice  :  Held,  that  regis- 
tration is  at  most  iconstructivo  notice  and 
the  doctrine  of  •construotive  notice  cannot 
be  so  extended  as  to  cover  unregistered 
documents  under  which  the  holders 
of  registered  documents  derive  title.  The 
defendants  further  relied  on  their  being 
in  actual  possession.  Possession  amounts 
to  notice  of  such  title  as  the  persL.n  in 
possession  may  have,  and  any  oih^a-  person 
who  takes  a  mortgage  or  other  ch^irge 
upon,  or  purchases,  immoveable  pioperty 
without  ascertaining  the  nature  of  the 
claim  of  the  person  in  possession,  docs  so 
at  his  own  risk.  The  geiieial  consensus  of 
opinion  of  all  the  High  Courts  of  India 
is  that  possession  is  at  least  a  very  cogent 
evideuce  of  notice  which  a  purchaser 
cannot  with  safety  disregard,  and  that 
section  50  of  the  Registration  Act  (III  of 
1877)  does  not  do  away  with  the  effect  of 
notice  in  favour  of  the  registration  to 
which  ccetcris  paribus  it  gives  preference. 
Per  Batty  J:-  S.  90  of  the  Evidence  Act 
(I  of  1872^  admits  a  presumptiun  of  the 
genuineness  of  documents  purporting  to  be 
thirty  years  old,  if  produced  tiom  proper 
custody  proved  to  have  had  a  legitimate 
origin  or  an  origin  the  legitimacy  of 
which  the  circumstances  of  the  case  ren- 
der probable.  It  fs  not  necessary  that  the 
documents  shall  be  found  in  the  best  and 
most  proper  place  of  deposit.  Tbe  section 
insists  only  on  a  satislactory  account  of 
the  origin  of  the  custody  and  not  on  the 
history  of  its  continuance. 
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Per  Aston,  J.—S.  90  of  the  Evidence  Act 
requires  that  a  document  must  be  produced 
from    the  proper  custody.— SHABPUDIN  v. 

GOBIND,    5  B.  li.  R.  144  =  27.  B-  452- 

56  S-  17  C^J — .idmisHbility  iii  evidence  of 
IciUr  rcdachuj  tenaiu'j  rent — Registration 
Act   (Yin  of  lan),  s.  17,  d.   (2) 

When  a  landlord  by  a  letter  written  by 
him  reduces  the  rent  of  a  tenant,  it 
cannot  be  said  that  his  title  to,  or  in- 
terest in,  the  laud  held  by  his  tenant  is, 
to  any  extent,  extinguished.  The  reduc- 
tion of  the  rout  does  not  affect  his  title 
as  landlord,  in  auy  way.  Held,  therefore; 
that  the  registration  of  the  letter  was 
not  required  under  cl.  (2),  s.  17  of  Act 
VIII  of  1871  aud  that  it  was  admissible 
in  evidence.— MUBARAK  ALI  v.  DEPU- 
TY    COMMISSIONEK,     BABA     BANKI,   2 

0-  C ,  250 

57-  S-  17  iB)— Award  effecting  partition 
of  immoveable  property  used  for  purposes  of 
S.  525   of  C.P.C. 

An  award  of  arbitrators>  'jprivately 
appointed  does  not  require  registration 
even  if  it  effects  a  partition  of  joint 
immoveable  property  and  is  signed  by  the 
parties  to  signify  the  acceptance  of  the 
award,  in  case  the  award  is  merely  sought 
to  be  filed  and  to  be  made  a  rule  of 
Court  under  s.  525  of  the  Code.  BHAGAT 
KAM  v.  PABAS   BAM.     84  P-R-  1907 

58  S-  17  (b)  and  4,7.— Execution—  Be- 
gistration — Wlien  a  registered  deed  begins  to 
operate —  Priority — Non-payment  of  consi- 
deration in  full — Mortgage — Right  of  mort- 
gage to   recover  portion   of  debt    advanced. 

B  executed  a  document  to  A  ou  one- 
anna  stamp  mortgaging  his  property  to 
A  for  a  sum  of  money,  a  part  of  which 
was  due  to  A  by  B  aud  the  balance  was 
payable  in  cash.  This  deed  provided  that 
wuhin  fifteen  days,  a  regularly  stamped- 
mortgage-deed  was  to  be  executed  and 
registered.  B  did  not  attempt  to  receive 
ttie  balance  from  A  but,  on  the  contrary, 
sold  some  portion  of  the  property  mo  rt- 
gaged  to  G  and  another  portion  to  D 
aud  registered  the  deeds,  dome  time  after, 
A  got  the  deed  uu  the  one-anna  stamp 
paper  executed  in  his  favour  oonipuUorily 
registered  by  paying  stamp  duty  and  penalty. 
A  now  sued  lo  recover  so  uiueh  of  the  consi- 
deration-m  juuy  as  was  due  to  him  as  a 
debl,  by  sale  of  the  properly  mortgaged  to 
bim.  It  was  contended  lur  the  defence  (1) 
that  the  deea  executed  in  A's  favour  was 
not  a  oompiote  m^rcgage-deed;  (■!)  that  A 
vas  only  eiitiiled,  uude;  that  deed,  to  get 
a  mortgage-ueed  at  a  laler  date;  ('i)  that 
the  deed  on  the  one-auua  stamp  could  not, 
aud  uid  not,  create  any^harge;  (i)  that 
A's  deed  haviUg,  lu  auy  event,  been  regis- 
tered after  ihe  rug.stratlon  of  the  deeds  in 
tavour  of  G  aud  L)  it  was  not  eniitled  to 
priority  over  tlieui;  and  ^•^)  tliat  A's  non- 
payment of  liie  balauce  payable  in  cash 
ttUected   the   uature  of   the  do.;viiaout. 
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Held,  (1)  that  notwithstanding  the  re- 
cital in  the  deed  that,  later  ou,  a  regularly 
stamped  deed  would  be  executed  to  A  tlie 
deed  executed  on  the  one-anna  stamp  creat- 
ed an  actual  mortgage  on  its  date,  that  the 
deed  evidenced  a  present  demise;  that  such 
was  the  intention  of  the  parties  was  gather- 
able  from  the  other  terms  in  the  deed  and 
that,  oousequeutly,  the  deed  began  to  ope- 
rate as  a  preseut  demise  ou  mortgage  from 
its  date  (10  B  101  followed)  (2)  that  the 
non-payment  of  the  balance  did  not  affect 
either  the  nature  of  the  dejd  or  the  right 
A  to  recover  what  was  originally  due  to 
him  as  a  debt  on  the  security  of  the  pro- 
perty, since  B  had  a  right,  if  he  chose  to 
assert  it,  to  recover  the  unpaid  mortgage- 
money;  (3)  that,  on  registration  the  deed 
of  A  Ijegau  to  operate,  uot  from  the  date 
of  registration  but  from  the  date  of  execu- 
tion thereof  (2'J  B  42  followed)  aud  (1)  that 
the  deed  of  the  plaintiff  was  consequently 
entitled  to  priority  over  those  of  the  de- 
fendants C  aud  D.  MOTICHAND  v.  SA- 
GUN,  29   B    46- 

59-  S-  17  (b),  49-— 'lu'arJ  by  arbitrator, 
making  partition  of  immovable  propirty  of 
over  Rs.  100,  compulsorily  registerable — Secon- 
dary evide7ice  of,  inadmissible  binder  &.  91, 
Evidence  Act. 

A  and  B,  by  agreement,  appointed  a 
sole  arbitrator  to  effect  a  partition  of  their 
j  nut  ancestral  property  aud  consented  that 
the  arbitrator,  by  taking  the  bids  of  the 
parties  for  the  property,  will  effect  the  par- 
tition which  will  be  accepted,  and  the 
award  was  thereon  made  and  written  up 
on  the  bacl£  of  the  said  agreement  held, 
that  the  document  was  intended  to  be  an 
instrument  declaring  rigbts  in  or  to  im- 
moveable property  aud  ubiit,  s.uoe  it  did 
'operate  to  declare'  such  r;;jbj,  lu  imiuovj- 
able  property  of  value  e.-cjo;i,ug  Ri.  10 J. 
it  was  aa  iustrumjnt  eomp.ih  jr.ly  regis- 
trable, aud  being  uuregiscer.;!,  was  inad- 
missible in  evidence  and  that  d.  'Ji  of  tUe 
Indian  Evidence  Act  barred  thj  parties  to 
prove  the  partition,  indepeudeutly  of  tlie 
document,  by  oral  evidence  aliunde,  i.  B 
12G,  13  M  255  y  A  109  4S  P.  R.  1905  and 
175  P.  2  R  1905  Dist.  AZIM.A.T  SINGH  u. 
KALWANT    rilNGH   71    P-   R-    1906- -HI. 

p.  L.  R-  1907, 

60-  S-  17  (b) — kssignment  of  charge  on 
immovables. 

If  a  charge  for  a  sum  exceeding  rupjes 
one  hu-idred  on  immoveable  property  is 
assigned  by  a  deed,  the  document  requires 
registration  under  cl.  [0}  of  S.  17  and  tUe 
fact  that  the  consideration  for  the  assiga- 
mjut  is  stated  in  the  deed  as  less  thiD 
rupees  one  hundred  do>is  make  ilie  re.,';»- 
tration  of  the  deed  opiiomU.  (33  G.  idv  14 
A  89  Dist,  2,  B  97,  IS  M  454  not  fol- 
lowed 11  B.  H.  0.  R  149  Ref.)  UA.M  .SA- 
RUP  V.  MUoARaK  SINGH,  190  P-  L  R. 
1903  =  1  P-  R-  1906-  (-^'tv  Nos.  15,  ;.'i,  ;.'^ 
supra  and    60,    ii'i,   05,  ??,  !<i  infra. 


(     47,-    ) 


CIVTL   DIGEST   OF    CASES 


(     J'^     ) 


Sup:  Govt,  acts  (III  of  1877)    (Contd.) 

61  S.  17  (b).  Value  of  righl,  litk  or  in- 
teivst  ill  itniiiuveablc  property  created  by  iiiort- 
taye — Interest  <mil  principal. 

For  S.  17  (b),  Registration  Act,  S.  59, 
TriMisfec  of  Property  Act,  tlie  'value'  of  the 
riglit  title,  or  interest  iu  iramovi'iilile  property 
created  by  a  mortgage  is  the  principal  money 
sfcurod  (iO  G.  623,  5  A  4-17,  10  C.  P.  L.  B.  10, 
21  M.  141.  followed,  5  J[.  110  and  23  M.  105 
diss.  10  C.  82  20  C.  179,  2  K.  253,  3  B.  L.  R.  133 
referred.)  Hence  the  words  "  principal  money 
secured  "were  deliberately  inserted  in  S.  59  to 
show  that  intercstis  not  to  be  talien  into  ac- 
count.    GAMA   !).    LAHANOO.     4  If.    L-  E 

86- 

g2 — 8.  17,  (b) — Nikahnama — Assignmeiit  by 
hw^baiid  in  favour  of  toife  in  discharge  of  do- 
wer-debt. 

Held,  that  a  nikaJianma  which  was 
an  assignment  by  a  Mohomodan  husband  in 
favour  of  his  wife,  in  full  discharge  of  hor  do- 
wer-debt was  a  document  which  under  cl. 
(b).  S.  17  of  the  .\ot,  purported  to  create  a 
vested  right,  title  and  interest  in  certain  im- 
moveable properties  such  properties  admit- 
tedly exceeding  Rs-  100  in  value  and  its  re- 
gistration was  compulsory  and  that  it  could 
not  be  regarded  as  a  composition  deed — 
JIARIAM  BEGAM  c.  SAYAD  MOHANMAD, 
8  0'  C,  277.  S-  17,  Cl  (2).  Sec.    Resjudicata  4. 

63— S.  17  (h)— Assignment  of  charge  on 
imtiiovenble  property. 

When  a  charge  for  a  sum  exceeding  -Rs 
one  hundred  on  immoveable  property  is  as- 
signed by  deed  the  document  requires  regis- 
tration under  clause  (b)  of  S.  17  of  Registra- 
tion Act,  and  the  fact  that  the  consideration 
for  the  assignment  is  stated  iu  the  deed  as  less 
than  rupees  one  hundred  does  not  make  the 
rf^istration  of  the  deed  optional.  23  Cat.,  450 
13  All.:  ddi  .ingui.-^h<d.2Bo  •!.,  91,  ISil/arf.,  454 
noi  fotlva-cil.  H  Brill..  H.  L.  R,,  14V,  15  Cal.  W. 
B.  "658  {Civil  Rulings)  r.feircd  /o.— RAM 
SABUP  i-.  JIUBARAK  Slls'G.— 190.  P-  L-  R. 
1905— Sff  Nos.  l.j,  :U,  SS,  60,  supra  ct  60,  63, 
65,  :?  (i-  ?tf  infra). 

64— S.  17  tb) — Registration — Partition  deed 
■ — Document  relating  to  both  moveable  and  im- 
moveable propertii's. 

An  unregistered  instrument  of  partition 
relating  to  both  moveable  and  immoveable 
properties  of  the  value  of  one  hundred  rupees 
and  upwards  is  inadmissible  in  evidence  for 
want  of  registration  and  the  Court  is  not  at 
liberty  to  refer  to  such  portions  of  it  as  relate 
to  moveable  property .--I-iUA  DITTA  v.  JIUS- 
SAMMATCiANGA  DEVI.,      p.  W.  R-.  1906> 

P    10  119  P  L  R.  1906 

65  8.  n—Cls.  (b),  (c)  and  (n)— Registra- 
tion— Mortgage— Satisfaction. 

A  mere  receipt  for  money  paid  in  satis- 
faction of  such  a  right  as  is  mentioned  in 
cl.  (b)  to  S.  17  of  the  Act,  and  not  acknow- 
ledging receipt  of  moneys  paid  as  the  con- 
sideration for  the  extinction  of  such  a  right 
by  a  new  act  of  will,  is  not  compulsorily  re- 
gistraljle.  Endorsements  or  receipts,  ack- 
nowledging    satisfaction    of   a    mortgage    by 
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the  payment  of  the  whole  mortgage  money, 
are  not  compulsorily  registral>le  under  cl. 
{n)  of  the  section.  A  payment  made  in  dis- 
charge of  an  existing  obligation,  as  in  pay- 
ing off  a  mortgage  debt,  according  to  its 
terms  is  a  payment  made  in  aatisFaction  of 
that  obligation  and  is  nut  technically  "  con- 
st leration  "  paid  in  order  to  obtain  the  ex- 
tinction of   that  obligation. 

Thorfore  neither  cl.  (c\  nor  cl.  (n)  of  the 
section  requires  registration,  in  re.-pect  of 
the  mcro  satisfaction  or  performance  of  the 
pre-existing  obligation.  These  clau.ses  re- 
quire registration  only  when  money  is 
paid  as  cou.sidcration  for  a  new  agreement 
by  a  fresh  act  of  the  parties,  the  efJect  of 
which  is  to  do  away  with  the  old  obliga- 
tion. (19  M  288  Ref).  MAHAMAD  KASAIM 
V.  BANU  YESJI  NAIK.  9  B-  L-  R-  254- 
{Sec  Nos  15,  21,  38,  60,  63,  supra  and  7?  and 
7ti  infra. 

66  S.  17  (b)  {'b.)—Non-tcslimeniarij  do- 
cument— Evidence — Secret  trtist — Will — Unre- 
gistered  agreement. 

A  party  setting  up  a  secret  trust  must 
adduce  evidence  to  prove  that  it  was  com- 
municated by  the  testator  to  the  univer- 
sal legatee,  and  that  the  legatee  agreed  to 
accept  the  property  bequeathed  in  the  terms 
of  the  trust.  Jones  v.  Badley  (L.  R.  3  Oh. 
-A.  C.  362),  referred  to.  In  proceedings  for 
obtaining  Letters  of  Admiuistratiou,  the  par- 
ties, having  settled  their  disputes,  presented 
a  petition  to  the  Court  to  the  following 
eflect:  — 

"That  I,  Gyanoda  Sundari  Dassi,  will 
get  10-anna  share  of  all  the  moveable  and 
immoveable  properties  left  by  Kristomoni, 
deceased,  and  I,  Ishwar  Chander  Sark.ir, 
will    get  the   remaining   6-anna  share." 

"Be  it  explicitly  expressed  that  after 
taking  out  iKe  Letters  of  Administration,  I, 
Gyanoda  Sundari  Dassi,  shall  amicably  take 
10-auua  shaie,  and  I,  Isliwar  Chander  Sar- 
kar,  shall  take  0-anua  share  of  the  moveablo 
and  immoveable  properties  after  dividing 
the  shares  by  demarcation."  No  order  was 
made  on  this  petition.  The  properties  were 
of   the  value    of  over   handred   rupees. 

Held  that  the  petition,  unless  registered 
would  bo  inadmissible  in  evidence.  Pra- 
nal  .Inni  v.  Laksluni  Anni,  (I.  L.  R.  22  Mad. 
508;  L.  B.  20  I.  A.  101),  referred  to.— KALI 
GHARAN  GHOSAL  v.  RAM  CHANDRA 
ilANDAL.    I.  L.  R.,  30  C-  783- 

67  S-  17  (b),  {il}— Clause  giving  one  part- 
ner onlii  a  right  of  redemption  of  mortgaged 
property — Document  giving  riglit  to  obtain  an- 
other   document    deed   of  partnership. 

A  deed  of  partnership  which  contained 
a  clause  stating  that  the  partnership  pro- 
perty was  mortgaged,  and  giving  one  ouly 
of  tlio  partners  a  right  of  redemption  for 
and  during  a  future  period  of  limited 
duration,  was  held  to  declare  a  right  iu  im- 
moveable property  and  therefore  to  need  re- 
gistration under  cl.  (b)  of  s.  17  of  the  Re- 
gistratiou   Act   (III   of   1877)   to   make  it   ad- 
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missible   ia   evidence.— MAUNG    PO  HTI   v. 
JtAHOMKD    GASSIM.     J.  L-  R  .  30  C-  1016; 

7.  C-  W-  m-  861;  P-  C  =5  B   L.  R.  975=13 
M.  L.  J   329  =  30  I-  A-  230  (P    C  )■ 

68-  S-  17-  (C) — Agreement  lohereby  mortgage 
debt    exlinguishcd. 

An  agreement  which  extinguishes  a 
mortgage  debt  and  converts  the  lien  under 
the  mortgage  Ijond  to  one  under  the  agree- 
ment is  one  which  is  compulsorily  regis- 
terable  under  S.  17  (c)  of  the  Act.  TABAN 
SINGH  V.  RAM  RATAN,  31.  Q.  89-  at 
94- 

69  S-  17  (d) — Petition  of  compromise  recit- 
ing a  pervious  oral  agreement  for  lease — Be- 
gistratio7i. 

A  petition  of  compromise  merely  con- 
tained a  recital  of  a  previous  oral  agree- 
ment for  lease  entered  into  between  par- 
ties; 

Held — that  it  did  not  require  registra- 
tration   or   stamp. 

It  was  evidence  of  an  oral  agreement 
but  not  an  agreement,  ia  itself.  PITAMBAR 
GAIN  V.  UDDHAB  MONDAL,  12  C-  W- 
N-  95  {See  Nos.  14, 17,  IS,  20,  22,  2-i,  3i,  <S  41). 

70.  S-  17'  (d) — Lease  exceeding  one  year 
— Registration. 

A  lease,  whereby  the  lessor  agrees  to 
let  his  premises  for  a  period  of  one  year 
and  also  agrees  ''not  to  increase,  nor  to 
have  the  promises  vacated  for  further  two 
years,  if  the  said  tenant  wishes  to  occupy 
it  for  that  period,  "  is  not  compulsorily 
registrable  under  S.  17  (d)  of  the  Act.  BENIN 
WENAHIM  YOUSAP  v.  JOHN  POLEOLOGO 

8  B.  L-  R-  580 

71.  S-  17-  (d)  S.  17.  CI,  (d)— Transfer 
of  Property  Act  (IV.  of  1882).,  s.  107,  117— 
Lease  for  agricultural  purposes — Lease  reserv- 
ing annual   rent — Term   exceeding  five  years. 

Defendants  executed  an  instrument  by 
which  they  leased  a  betel  garden  from 
plaintiff  for  an  indefinite  period  at  an  annu- 
al rent  of  Rs.  35.  The  instrument  %vas  not 
registered.  Rent  having  fallen  into  arrears 
plaintiff  sued  to  recover  the  same,  when 
it  was  pleaded  in  defence  that  the  instru- 
ment of  lease  was  inadmissible  in  evidence 
for  want  of  registration.  The  Munsif  dis- 
missed the  suit  on  the  grjuuds  (1)  that 
the  lease  was  not  for  agricultural  pur- 
poses and  that  therefore  its  registration  was 
compulsory  under  a.  107  of  the  Trdasfer 
of  Property  Act,  and  (2)  that  assuming  it 
to  be  an  agricultural  lease  its  registration 
was  compulsory  under  s.  17  (i),  of  the  Re- 
gistration Act,  inasmuch  as  it  was  not  a 
lease  for  a  term  not  exceeding  five  years. 
On  a  petition  being  filed  to  revise  the  Mun- 
sif's    decree  ; 

Held  (1)  that  a  lease  of  land  for  the 
cultivation  of  betel  is  an  agricultural  lease. 
(17  JUd.  98  not  followed)  (2)  that  although 
the  lease  might  continue  beyond  five  years 
in  the  event  of  neither  party  determiniuj; 
it  in  the  meanwhile,  it  was  not  a  lease 
for  a   term     exceeding  five  years  as  either 
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party  might  determine  it  before  the  ex- 
piration of  that  period.  (4  Mad..  381  follow- 
ed.) Inasmuch  as  the  annua!  rent  was  un- 
der Rs.  .50  registration  was  optional  and 
plaintiff  was  not  precluded  from  proving 
the  letting  by  oral  evidencj  or  by  proof 
of  the  unregistered  instrument. — MURU 
GESA    CHBTfl  1).  CHINNATHAMBI  GOUN- 

DAN,  I.  L..R  24   M.  •421- 

72 — S.  17  (e).  Composition  Di-ed--Con- 
veyancc — Trustees    under    the   deed. 

The  expression  "  composition  deed  "  as 
used  in  s.  17  (e)  of  the  Registration  Act 
(III  of  1877)  denotes  a  transaction  entered 
into  by  a  debtor,  insolvent  or  in  embarras- 
sed circumstances,  with  his  creditors  with 
the  object  of  paying  the  latter  a  compoai- 
tion  upon  their  claims.  The  deed  mast  in 
substance  bo  of  the  nature  of  a  composi- 
tion, not  a  conveyance.  Hence,  where  n 
debtor  transfers  his  property  to  a  creditor 
or  creditors  in  consideration  of  his  debts  i.e., 
where  he  parts  with  his  rights  absolutely, 
the  transaction  may  partake  of  the  nature 
of  a  composition,  but  it  is  in  reality  a 
conveyance.  It  is  otherwise  where  with  the 
consent  of  his  creditors  he  i^arts  with  his 
property  in  favour  of  a  tru.:!.ee  for  the 
purpose  of  paying  the  composition  upoQ 
the  claims,  and  the  trustee  is  authorised 
to  deal  with  the  property  tor  that  purpose. 
A  composition  deed  for  tlie  benefit  of  all 
the  creditors,  not  comprisiug  the  whole  of 
the  judgment-debt,  is  not  void,  if  the 
tran.-,ii.ction  is  fair  and  hciia  fide  and  in  the 
ordinary  course  of  business  or  upon  the 
pressure  of  the  creditors.  It  does  not  be- 
come void  by  the  circumstance  that  it  ig 
signed  by  some  only  of  the  creditors  and 
that  among  them  are  some  whoso  debts 
are  barred  by  limitation.  MALUCK- 
CHAND    u.  MANILAL.     6   B.  L-  R-  296  = 

28   B  364. 

73  -S.  17  {To.).~ Agreement  to  execute  a  mort- 
gage-deed—  \yiiether  sicch  agreement  can  con- 
stitiUe  a  charge  on  immoveable  property  See 
Transfer  of  Property  Act  (IV  of  1882)  ss. 
54  d-   100   28   M.   54. 

74.  S.  17  (ix).  Deposit  of  title  deeds — Ag- 
reement to  execute  a  mortgage.  C.T.P.A.s.54,59 
it  100  Konchadi  Shan  Bhonge  v.  Shiva  Boo 
28  M.  54. 

75 — S.  17  (h) — Power  of  appointing  appoint- 
ment— New  trustee  in  place  of  dying  tru.tce. 

On  the  death  of  one  of  the  trustees,  the 
surviving  settlor,  in  exercise  of  the  power  of 
appointing  new  trustees  reserved  to  the 
settlors  apdoiuted  a  now  trustee  aud  this  deed 
of  appointment  was  not  registered.  She  again 
appointed  three  addition  il  trustees  by  deeds 
of  appointment  bearing  different  dates. 

On  the  death  of  the  surviving  settlor  with- 
out leaving  progeny,  the  whole  of  the  trust 
property  was  to  be  utilised  for  charitable  uses 
and  purposes,  under  the  deed  of  settlement. 

Held,  that  the  deed  of  appointment  did 
not  require  registration,  as  it  by  itself  created 
no  interest  in  the  property,  but  merely  gave 
the  new   trustee  the  right  to   obtain  another 
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document.— F.-VTMA  BIBI   v.   SHAIK   HAS- 
SAN, 9.  B-  L;  R.  1071- 

76     S.  17  {i)— Award — Instrument  of  parti- 
tion. 

Au  awai-d  is  exempt  from  registration  un- 
der clause  (i)  of  section  lY  of  the  Begistration 
Act  and,  is  uo'j  rendered  compulsorily  regist- 
rable by  reason  of  tlie  fact  that  it  is  charge- 
able with  stamp  duty  as  an  instrument  of 
partitioQ  under  article  45  of  the  second  sche- 
dule of  the  Stamp  Act.  1899. 

Where  the  award  stated  that  out  of  the 
entire  land  of  the  parties  certain  shares  were 
allotted  to  them  by  the  arbirators  and  the 
rent  due  by  the  tenants  was  divided  in  certain 
other  shares  and  the  award  was  signed  by  the 
arbitrators  and  also  by  the  parties  to  signify 
their  consent  to  the  arbitration  and  its  result. 
\  Held,  that  the  award  was  not  conipulsori 
sy  rcp^strable  GULAB  SINGH  v.  MOHAB 
XNGH  160  P  L-  R-  1906 


Sup:  Govt,  acts  (III  of  1877)    (Oontdj. 

81-  S-  18«  50- — Document  of  which  regis- 
tration is  optional — Prioiity  of  subsequent 
registered  document  over  prior  unregistered 
document — Notice  of  prior  document — Onus 
of  alleging   and  proving   notice. 

To  chock  fraud,  priority  is  not  given 
by  the  Courts,  in  ca^cs  to  which  S.  50  of 
the  Begistration  Act  applies  to  the  bolder 
of  a  later  registered  mortgage,  if  he,  at  the 
time  when  he  obtained  his  mortgage,  had 
notice  of  an  earlier  one.  But  the  onus  lies 
on  the  party  alleging  such  knowledge  or 
notice,  to  aver  it  in  his  pleadings  and  to 
prove  it.— CHINNAPPA  KKUDI  v.  MAD- 
ICKAVA3AGAM   CHE'J  TI,   25   M-  1- 

82-  S-  21- — Document  in  part  a  deed  of 
gift  {subject  to  obligation)  and  in  part  an  ap- 
pointment   of  a   guardian 

A  document  purported  to  be  in  part  a 
deed  of  gift  of  immoveable  property  (sub- 
ject  to    an   obligation)     and    in    part   an  ap- 


77-  S- 17-  (N) — Limiliitian  Act  {XV  o/  pointment  of  a  guardian  of  the  person  and 
l^ii'),  Scltedulc  II,  Ariide  'Jl — Begistration  property  of  certain  minors.  The  property 
Act  {III  of  1877),  as  ainuided  by  Act  (KIT"  'was  not  fully  described  as  required  by  tha 
of  ISSti,  Section  17  (n) — Receipt  extinguish-  I  provisions  of  the  Registrations  Act  and  tha 
iuij  viortgage.  I  donor   died    before   registration  — 

Held,  that  a  receipt  which  acknowledges  Held,    that    the     document   so    far  as   it 

oxtinctiou  of  mort'^age  right  of  the  value  appointed  a  guardian  was  not  a  document 
of  over  Bs.  100  in  immoveable  property  relating  to  immoveable  property  within  tha 
is  compulsorily  registerable  under  clause  meaning  of  Section  21  of  the  Kegistratiou 
(n)  of  section  17  of  the  Begistration  Act,  Act  any  more  than  a  power  of  attorney 
1S77   as   amended.  P.  B.     39   of    1904,    s.    c,     authorizing     au    agent    to     collect   rents     of 


91    P.  L.    R.,    1904,    followed 

Held,  also,  that  a  document  compul- 
sorily registerable  cannot  be  admitted  in 
evidence  when  it  has  not  been  registered. 
Article  91  ol  the  second  Schedule  of  the 
Limitation  Act  is  not  applicable  to  a 
claim  which  involves  the  cancellation  of 
such  a  document,  D\VABK.\  DAS  v. 
SAP.DAB  LAGHHJIAN  SINGH  103.  P. 
L,  R- 1905-  (See  Nos.  15,  21,  28,  00,  63,  03  and 
75  Supra  and  78  infra. 

78-  S.  17  (n)  Receipt  for  payment  of  mort- 
gage-money. 

A  receipt  for  part  payment  of  the 
mortgag3-money  which  does  not  purport 
to  extinguish  the  mortgage  is  not  com- 
pulsorily   registerable. 

Though  a  roceix^t  which  purports  to 
extinguish  the  mortgage  is  inadmissible  in 
evidence  for  want  of  registration,  the  fact 
of  payment  may  be  proved  aliunde.  W.  N. 
All,    1887,  p.   188,    fo'loived.     AMIR    v.    DIA- 

La    mal.    39-  p.  R    1904  =  91.  P  L- R. 
1904 

79-  S-    17  (O)— S'aic  certificate  grayited  by 
court — Rcijist  ration 

A  saie-certiricxte  granted  to  a  purcha- 
ser of  property  sold  by  i)uhlic  auction  by 
a  Civil  or  Revenue  Officer  is  exempted 
from  the  operation  of  section  17  of  the 
Registration  Act  by  addition  of  clause 
(0)  by  the  amending  Act  VII  of  ISS.S.  and 
it  requires  no  registration.  AJUDHIA 
PKUSHAD    f.     CHANDAN       36    P.  L-    R-, 

1903-9   P   R   1903- 

80-  S-    18.-SW   S.  17,    18   and   ca.    39.  C. 
651   No.   12   and    30.    B.   301   No  13   supra. 


immoveable  property  is  such  a  document. 
Registration  of  that  part  of  thj  document 
could  be  ordered  in  case  of  admission  or 
proof  of  execution.  But  so  far  as  the  do- 
cument was  a  deed'  of  gift,  though  an 
onerous  one,  its  registration  could  not  ba 
compelled,  either  against  the  donoo  or  his 
legal  representatives  since  that  would  ba 
compelling  the  donor  or  his  legil  repre- 
sentatives to  complete  a;i  incomplete  gift. 
19  Mad.,  i.3?,  25  Mad.  072,  referred  to.  AMIR- 
DAM   V.    MUTHUKUMARA    CHEl'TY.     13. 

M.  L.  J   803. 

83.  S.  21-  See  S.  17,  2],  24,  77-30.  B. 
304  No.    43   Supra, 

84.  S.  21.  Sec  S.  17,  21,  49—7.  C.  L. 
.7.    149— No   44    Supra. 

85.  S.  23.  See  S.  17,  23  to  26  &  77— 
1.    C.  L.   J.    126.    No   45   Supra. 

86-  S.  23  See  S.  17,  23,  34,  49,  73,  77 
—i.    L.   B.    R.    1907.   P.   38   No   til  Su^.ra. 

87.  S.  23- to  26-  'J""""  of  prcse'-.tntion. 
— S  17 — Registration  optional— S.  77— Descrip- 
tion. 

Held  a  document  hearing  no  date  o£ 
execution  can  be  registered  and  oral  evid- 
ence as  to  Its  data  of  execution  is  admis- 
sible. 

Held  also  that  a  document  giving  the 
name  of  the  village  and  chak  wherein 
the    property    comprised    therein     is   situate 


gives   sutlicicnt   description  of    lb 


opcrly 


for  the  purpose  of  registration  although  the 
name  of  the  District  is  not.  givju  ni  itia 
deed.  (4  M.  H.  C.  B.  91,  18  C.  65G  re- 
ferred to) 
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Sup  Govt,  acts  an  of  1877)    (Contd.) 

Held  also  that  tlio  provisions  of  Part 
VII  for  enforcing  tlic  appearance  of  ex- 
ecutants and  witness  and  registration  un- 
der S.  77  and  consequent  civil  suit  are 
■equally  applicable  lo  documents  whereof 
the  registration  is  optional.  (6  W.  R  mis. 
131,  1  B.  L.  B.  0.  C  47,  4  M.  H.  C.  B 
425  Distinguished).  "  Executed  "  means  Vol- 
untarily executed  with  free  consent  and  not 
under  compulsion  as  in  this  case  by  be- 
ing kept  in  a  yiajot  without  food  and  ba- 
thing by  tbo  sub-Divisional  officer.  CHAN- 
DER  KISHOR  v.  DINENDRA  NATH  SAN- 
VAL.     1    C    L-   J-  126 

gg — S.  24- Section  24  of  the  Registration 
Act  1877  empowers  the  Registrar  to  regis- 
ter a  document  within  eight  months  of 
its  execution  under  certain  circumstances, 
the  Courts  must  accept  the  Registrar's 
finding  that  such  circumstances  existed 
when  he  has  allowed  registration.  10  Bom. 
H.  C.  R-  98,  93  p.  R.  1SS3  referred  to. 
KHAIB  MUHAMSIED  v.  ABDUL  GHAF- 
FAR  KHAN.  Fnnjab  Record  44  Of  1901 

89-  S-  24-S«  S.  17,  IS,  21,  24,  77—30 
B.  304  No.  43  Sxpra. 

90-  S-  24-'o  ~'6— Sec  S.  23  to  26— J.  C.  L. 
J.  126  No.  &7  Supra. 

91.  S-  28— •i'ce  S.  17,  18,  28  49-29.  C. 
6.'il    No.  4Q  .mpra. 

92-  S-  28— See  S.  28,  6t,  65—25.  B.  50. 
No    6   supra. 

93.  S-  28,  49- — Mortgage-deed  not  regis- 
tered in  accordance  with  law — Its  adjuissibi- 
lity  in  evidence  as  money-bond — Limitation 
Act  (XV  of   1877),   Schedule  11,  Article   116. 

The  instrument  in  question  in  this  case 
purported  to  be  a  mortgage-deed,  and  hypo- 
thecated two  pieces  of  property,  one  sitaut- 
ed  within  the  jurisdiction  of  the  Registrar 
of  Calcutta,  and  the  other  within  that  of 
the  Sub-Registry  Office  of  Sealdah.  Upon 
the  basis  of  this  latter  property,  the  docu- 
ment was  registered  at  the  Sealdah  Regis- 
tration Office.  Upon  proof  that  there  was 
no  such    property    whatsoever — 

Held,  that  the  document  was  registered 
by  the  Registrar  of  Sealdah  without  anv 
jurisdiction  in  that  behalf,  and  the  deed 
was  inadmissible  in  evidence  as  registered 
a  mortgage-deed,  though  it  operated  as  a 
registered  money-bond,  and  a  suit  brought 
upon  it  within  six  years  of  its  execution 
was  not  barred  under  article  116  of  the 
Second  Schedule  of  the  Limitation  Act — 
14  CaL,  449;  7  C.  L.  R.,  223;  IS  Cat.,  5S6, 
foUmoed.  JOGI'SEE  JIOHUN  CHATTER- 
JEE    V.  BHOOT  NATH    GHOSAL,   6  W-  N-. 

C    856-29    C    654. 
94     S-    28    and  QQ.—And  C.  P.    C.  S. 

13 — Suit  for  possession — Defendant's  2^ossession 
under  a  decree  based  on  a  mortgage  deed — 
Enquiry  tvhether  Court  iiassing  the  previous 
decree   had  jurisdiction — 

A  mortgaged  his  half  share  in  a  village 
in  the  Bhandara  District  to  B.  in  1881, 
and  the  mortgage-deed  which  was  conipul- 
sonly  registerable  was  registered  in  the 
Chanda   District,     A   copy  of  the  deed  is  al- 


Sup:  Govt  acts  (III  of  1877)    {Co„td) 

leged  by  E  to  have  been  sent  to  the  Bhan- 
dara District  •Registrar,  (the  idea  being  that 
S.  66  Registration  Act  applied  to  the  case). 
In  1890  B  sued  for  possession  in  Chanda 
District  and  on  A's  confession  got  a  dec- 
ree in  891  and  possession  of  the  property 
in  execution  in  1895.  In  1892  C  took  a 
mortgage  from  A  of  that  very  property, 
and  sued  in  1901  for  its  sale  on  the  foot- 
ing of  this  mortgage.  B  set  up  his  abso- 
lute ownership  under  the  decree  in  1898.  C 
rejoined  (1)  that  B's  mortgage  could  not 
affect  the  share  as  it  had  been  registered 
in  an  office  without  jurisdiction  to  regis- 
ter it:  (2)  that  the  Chanda  Court  decree 
was  a  nullity;  as  that'  Court  had  no 
jurisdiction,  the  property  being  in  Bhan- 
dara District:  (3)  that  B  had  already 
realized  his  mortgage  money  from  the 
property. 

Held,  following  14.  C.  449,  18.  C.  556. 
(F).  29.  C,  654  and  18.  M.  364.  and  dis- 
senting from  7.  C.  L.  B.  223  and  4.  A 
14,  that  a  Court  can  go  behind  the  regis- 
tration certificate  endorsed  on  the  deed, 
and  that  this  registration  being  in  contraven- 
tion of  S.  28  Registration  Act  rendered 
the  deed  inoperative  and  that  the  Chanda 
Court  decree  was  a  nullity  and  that  S. 
13  did  not  bar  the  suit  and  that  C's  suit 
was  rightly  decreed.  BALAJI  VITHAL  v. 
VEIRAIK  DAJI.  16.  CP  L-R-  1903-  ?. 
141 

95  8.  30  (a)  -See  S.  7,  30  (a)  and  87— 
3.  C.  L.  J.  IG.j    No  9  Supra. 

96  8.  32 — Registration  by  agent  after  re- 
vocation   of  his  authority. 

Where  an  agent  holding  power  of  at- 
torney from  the  executant  of  the  docu- 
ment got  the  document  registered  wlKnhis 
power  of  attorney  had  been  revoked  by  the 
principal    befor-  the  date  of  registration. 

Held  that  tlie  revocation  was  not  in- 
valid if  the  revocation  was  not  made 
known  either  to  the  person  in  whoso  fovour 
the  document  was  executed  or  to  the  re- 
gistering officer.  5.  C.  W.  N.  177  =  28.  I.  A. 
15  distinguished.  JfOHINDIiA  NATH  v. 
SAJIBU    BIBI,    7.  C-  W-  N-  229- 

97  8.  32,  33,  60,  V7— Registration  of 
document  by  duly  authorized  agent — S)efect 
of  procedure — Limitation  Act  (XV  of  1877), 
s'ch.  U,   art.  179  (b), 

A,  an  Agent  of  a  decree  holder,  having 
a  general  power  of  attorney  which  was  not 
executed  before  and  authenticated  by  the 
Registrar  or  Sub-Registrar  within  whose  dis- 
trict or  sub-district  D.  H.  resided  as  re- 
quired by  S.  33  of  the  Act,  presented  a 
copy  of  the  decree  for  registration  and  got 
it  registered  and  it  bore  the  certificate 
given    under  S.   60  of    the   Act. 

Held,  that  persons  mentioned  in  sec.  32 
and  none  others  are  legally  competent  to 
present  a  document  for  registration,  as  "hav- 
ing title"  to  move  the  Registrar.  The  agent 
of  the  person  specified  in  S.  32  must  be 
duly  authorized  by  a  power  of  attorney 
providei  by   sec.  33  before   the   law   will  in- 
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vest   him   with  the   right  of   presenting    the 
document    for   registration. 

Held,  that  therefore  A  was  not  a  per- 
son legally  untitled  to  present  the  copy  of 
the  dooree  for  registration  and  that  the 
registration  having  been  efiected  on  the 
motion  of  A  it  was  not  a  mere  defect  in 
the  registering  Officer's  proceJure,  which 
was  cured  by  see.  87,  but  that  the  regis- 
tration was   invalid. 

Held,  farther,  that  the  document  oouW 
not  be  deemed  to  be  a  registered  one  un- 
dsr  art  179  Indian  Limitation  Act,  sch.  II. 
to  extend  tim-j— ATAL.  BIHAUI  LAL  v. 
HIVANCHAL    SINGH,    6   0-  C-.   9- 

98-  S.  32.  33  and  87-—  Validity  of  re- 
gistration— Power  of  attomey  defective — Ait- 
thority  to   register. 

A  sold  certain  immovable  property  to 
B  on  the  Gth  August,  lUOU,  and  afterwards 
sold  the  same  property  again  on  the  I'ith 
August,  1900,  to  C.  The  latter  sale-deed  was 
duly  registered  on  the  13th  August,  1900, 
and  on  the  same  day  the  sale-deed  of  the 
Cth  August,  1900,  was  presented  for  regis- 
tration by  a  pleader  acting  under  a  power 
of  attorney  from  B.  The  power  of  attor- 
ney was  not  executed  in  accordance  with 
S.  33  o£  the  Registration  Act.  The  regis- 
tering officer,  however,  took  no  notice  of 
the  defect:  and  after  summoning  A  who 
admitted  execution,  registered  the  sale-deed 
of  the  6th  August  on  the  17th  November, 
1900. 

Held  that  B's  docuinent  had  not 
been  legally  registered.  The  terms  of  S.  32 
and  33  of  the  Registration  Act  are  impera- 
tive and  proper  presentation  by  an  author- 
ized agent  is  quite  indispensible  for  the 
registering  oiiioer's  jtirisdiction;  nor  was 
this  error  a  mere  defect  in  procedure  that 
could  be  cured  by  S.  87  of  the  Act  or  by  the 
fact  that  the  executant  consented  to  the  regis- 
tration of  the  sale  deed.  ISHRI  PARSHAD 
V.  BAIJNATH.  A-  W.  N-  (1906),195-  =  a 
A    L.  J.  743 

99— S.  32.  34,  35  and  ^7— Presentation 
of  dueiLinent  loilliout  due  authority — Waqf 
— F.iini'y  endowment  ineffective  as  a  loaqf 
A  persQU,  who  had  executed  a  docu- 
ment disposing  of  immovable  property, 
made  his  power  af-attoruey  to  his  agent 
to  present  it  for  registration,  but  died 
before  the  prosentatian.  The  Registrar 
was  aware  of  his  death,  but  aooepced  and 
registered    the    ducumeut. 

Held^  that  this  was  not  a  mere  defect 
in  procedure  falling  under  s.  87  of  the 
Registration  Act.  The  registration  was 
illegal  and  invalid.  Tbe  pjwor  and  juris- 
diction of  tUe  Registrar  only  arises,  when 
he  is  invoked  by  a  person  in  direct  rela- 
tion to  the  document,  and  the  relation  of 
the  person  authorized  by  the  miker  in 
his  life  had  ceased  an  his  death.  The 
document,  descr.bing  itself  as  a  deed  of 
fajuily  endowment,  declared  that  the 
income  and  profits  of  the  property,  after 
defraying   the  necessary   expenses  accardiu' 


Sap:  Govt,  acts  (lU  of  1877)    {Contd ) 

to  the  provisions  in  the  deed,  should  be 
applied  to  charitable  purposes.  But  this 
liberality  was  hy  the  conditions  in  the 
deed  only  to  an  uncertain  and  discretionary 
amount  and  as  an  incident  to  an  endow- 
ment for  the  family.  The  dedication  was 
in  substance  only  for  the  maintenance 
and  increase  of  the  family  property  and 
not  for  charitable  purposes.  Therefore  no 
maqf  was  established.— MUJ  Ili-UN-NISSA 
V.    ABDUR-RAHLM,  5.  A-WN-  177-11-  M- 

L.J-  58  =  3BL.R.  114  =  28I-A15-  (PC  )  = 
23   A  233rP.C 
100— S-    33-    See    S.   32,   6.   O.  G.  9.  No. 

<j7   and  3,  A.    L.   J.    743  No.  23   mpra. 

101— SS4:— 'See  S.  17, 3a and  oa— -23.  A.  233 
=  23.   I.    A.   15.    (E^C)    no.  46.    mpra. 

102-  8.  35  Hey-istrar' s  duty  before  registra- 
tion. 

Theie  is  o  duty  imposed  on  the  Dis- 
trict Registrar  to  read  out  to  the  parties 
deeds  brought  to  him  for  Registration. 
PKULCHANDt;.  LAKHU,   A-  W-  ET-    1903- 

p.  70  =  23    A    358  at  365- 

103«  S.  35 — i^xecution  of  deed — AdiiHssiott 
of  signature  before  Registering  Officer —  Cer- 
tificate of  registration  -  Poioer  of  Court  logo 
beliind. 

The  Registering  Officer  must  register 
the  document  presented  to  him  for  regis- 
tration, when  the  person  by  whom-  the 
document  is  purported  to  have  been  signed 
admits  his  signature  to  the  deed,  though 
he  denies  its  execution.  When  a  document 
is  registered  under  such  circumstances,  the 
Court  cannot  go  behind  the  certificate  of 
registration. 

Where  the  mortgage-dood  for  Rs.  21,750 
contained  the  endorsement  in  the  hand- 
writing of  the  mortgagor,  'the  mortgage- 
bond  for  Bs.  21,7-W,  on  account  of  hundis 
executed  by  mo  is  cunved,"  held,  that  the 
words  implied  that  the  bond  was  written 
on  the  paper  before  the  endorsement  and 
signature    were   affijctd    to   the   deed. 

Held,  also,  that  the  deed  was  valid, 
oven  if  the  mortgagor  signed  the  blank 
sheet  of  paper  with  the  above  ondor.sement 
and  the  mortgage-deed  was  written  after- 
wards, thei-e  being  nothing  to  show  that 
the  mortgagees  had  exceeded  the  implied 
authority  given  them  to  use  the  paper  for 
the  pxeparation  of  a  mortgage-bond  for 
Rs.  21,750.  DAVID  YUUli  u.  RAJI  KHEL- 
WAN  SAHAI.  6   C-  W-   N-  329- 

104-  S-  35— i>>;'t''i'  0/  ex-ccntian—Deed 
nevertheless  registered  as.  against  person  de- 
nying execution— .idmissikility  of  deed  Incui' 
dence. 

Where  a  Sub-Registrar  in  disregard  ol 
the  provisions  of  s.  35  of  the  Registration 
Act,  1877,  registered  a  doo-nment  as  against 
a  person  denying  execution  thereof,  it  was 
held  that  his  action  was  tdtra  vires  and 
without  jirisdiotion,  and  that  the  doeu- 
ment  could  not  be  admitted  in  evidence 
as  against  the  party  denving  exacutian.  Mu- 
ha-nmil  R-oas  v.  Birf  Lzl,  (I.  L.  R.,  1  All 
IGo),   Malkurjan   v.  Narhari,     (I.    L.   R.,   25 
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Bom,  337),  and  Nujib-un-nissa  v.  Abdur  Ra- 
hivl,  (L  R.,  20  I.  A.  15;  X.  L.  B.,  23  All. 
23;i)  rcfe.i-jd  to.— RAZI-UN-NISSA  v. 
SABIB  HUSSAIN,  A-  W-  N-  1903  P-  95  = 
26  A-   57- 

105  S-  35 — Gi/t  to  wife — Admission  of 
execution  by  her  as  'donors'  representative 
after   his    death. 

A  Hindu  executed  a  deed  of  gift  in 
favour  of  bis  wife  ai  d  died,  and  the  deed 
was  subsequently  registered  at  the  instance 
of   the    widow. 

Be'ul,  tbe  widow  being  entitled  to  let- 
tors  of  admir,iitra.tion  to  the  estate  of  the 
donor,  was  con  pe'ent  to  admit  execution 
cf  the  document  as  bis  "representative" 
under  S.  C5  of  (he  Act,  and  the  fact,  that 
she  herself  \va3  tbe  donee  under  the  docu- 
me'.it  was  immaterial.  23  M.  580  r(3ferred. — 
BHABATOSH      BANER.JEE    v.     SHEIIvH- 

SOLEMAN,-10  C-  W.  N.  717=33  C.  584- 

106-  S-  35  y^c  S.  17,  o2  ilica-aS.  A.  233 
■^2H,    I.    A.    15   (P.  C.)  No.  46  supra. 

107  S-  85.  '■5.  ^^.  ''5,  87— Registration  of 
document  under  orders  of  District  Registrar 
— Time  for  presenU  tion,  extension  of — Proce- 
dure, defect  of —Registration  after  Ji^ed  period, 
effect  of  Indian  Liviltation  Act  (XV  of  1811) 
S,  S,  i/  applies  to  Registration  Act — Rcijis- 
tratioti,  inoalidity  of,  may  be  impeached 
by  a  person  interested,  though  no  party  to 
tlie   deed. 

A  Begistering  officer  cannot  register  a 
document,  prose:ited  after  thirty  days  of 
the  order  pissed  by  the  District  Registrar, 
uuder  the  first  paragraph  of  S.  75  of  the 
Act,  even  if  the  time  for  such  presenta- 
tion is  ostendad  by  a  subsequent  order 
of  the  District  Registrar  which  is  ultra  vires. 

A  document,  registered  after  the  said 
thirty  days,  is  not  validly  registei'ed,  and 
creates  no  title  {2  I  A  210  =  15  B.  L.  R. 
228,  4  T.  A.  1G6  =  1  A  465  Dis,  23  A  233 
Referred) 

S.  5  of  the  Limitation  Act  does  not 
apply  to  such  a  case,  and  time  for  re- 
gistration canuot  ba  extended  under  the 
section. 

A  third  person  aSoctod  be  a  deed 
can  impeach  its  due  registration  (32  I  A 
113  =  271  Distinguished)  BABAN  SAHAI  v. 
UDIT  N  A  RAIN  dlias  NAND  KISHORE 
L;\L,  5.  C-L.J.    188. 

108 -S-  43  anl  4.2— Unregistered  docu- 
ment co:npiUsorily  registrable — Evidence  of 
collateral   purpose. 

A  will  does  not  require  to  be  regis- 
tered, although  it  confers  a  power  to  adopt 
a  son.  lu  this  case  the  husband  gave  by 
his  will  to  b  3  widow  authority  to  adopt 
a   son. 

A  document  which  requires  to  be  re- 
gistered, in  order  to  afEeot  immovable  pro- 
perty, or  to  confer  a  power  to  adopt,  may 
be  used  for  a  collateral  purpose  which 
does  not  req.nro  registration. — 4  D.  L.  R., 
IS  (F.  B.)  folhvcd.  BACHOO  HERKIS- 
SO.NDAS    V.    KHUSHALDAS.     4.    B-    L-  E- 

883- 
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109  8.  47 — Date  of  operation — Date  of 
execution  of  the  deed. 

On  tbe  11th  August,  1898,  the  defendant 
No.  1  passed  to  the  plaintiff  a  mnlgeni  lease, 
which  was  registered  ou  the  10th  Decem- 
ber, 18'J8.  In  the  meanwhile,  tbe  defendant 
No.  1  passed  another  mnlgeni  lease,  to  the 
defendant  No.  2  in  respect  of  tbe  sama 
property  ou  tho  17th  November,  1H'.)8,  and 
got  it  regi.'itored  on  tbe  18th  November,  1898. 
On  tbe  5th  December,  1898,  the  defendant 
No.  1  mortgaged  the  same  property  to  the 
defendant  No.  2;  this  deed  of  mortgage  was 
registered  on  the  .9th  December,  1898.  De- 
fendant No.  2  obtained  possession  of  the 
liroperty.  The  plaintiff  then  sued  to  establish 
his  muigein  lease  and  to  rGoover  posEeb.sion 
of  the   lands. 

Held  that  tho  plaintiff  was  entitled  to 
recover  possession  of  the  lauds,  for  though 
bis  deed  was  registered  after  tbe  defendant 
No.  2's  deeds,  yet  the  moment  it  was  registered 
it  had  operation  from  tho  date  of  its  execution 
by  virtue  of  s.  47  of  the  Registration  Act  (III 
of    1877). 

Beld,  further  that  it  was  immaterial 
whether  the  defendant  No.  2's  deeds  were 
or  were  not  with  possession.  2.  B.  2U9,  8.  B. 
182  referred  to  11.  I.  A.  218,  6.  B.  380  fol- 
lowed). NABAYAN  v.  LAXUMAN.  6  B. 
L-  R.  786  =  29-  B-  42.  See  also  S.  17.  (b) 
and  i7 — :i9.  B.  iO  No  supra. 

110  S.  4:7— See  S.3,47,  7.:— 3  O.C.  ::31 
No   7  ^upra. 

111  S.  47— Sec  S.  17  (b)  and  47—29B. 
46  No  58  supra. 

112  S-  47,  ^9'bO— Competition  of  registered 
documents — Priority — Delay  in  effecting  re- 
gistratioti — Notice. 

Between  two  innocent  purchasers,  both 
under  registered  documents  of  which  regis- 
tration is  compulsory,  the  one  whose  con- 
veyance was  first  executed  has  tho  prior 
right  without  regard  to  tbe  dates  on  which 
the    two    documents   wore   registered. 

Delay  in  effecting  registration,  whon 
registration  is  effected  within  the  period 
allowed  by  Law,  does  not  of  itself  amount 
to  negligence.  There  is  no-autbority»for  the 
proposition  that  if  the  subsequent  purcha- 
ser has  no  notice  of  the  prior  purchase 
his  title  will  prevail  over  that  of  the  prior 
purchaser.  2  B.  343,  8.  B  182,  9.  B.  427,  7.  0. 
753,  IG.  M.  14S,  20.  M.  250,  10,  C.  1073  refer- 
red   to.     MAUNG    MYAT   THJ    v.    MAUNG 

THA  ZAN.    1.  L-  B-  R.  1900-02«P-  293- 

US.  S.  48.  See  S^Jecific  Kelief  .Act  S. 
27  (b)   4.   L.   B.    R.    P,    2o.    No    G9   Supra. 

114-  S.  48-  See  S.  17,  48—4.  C.  L  J. 
102— No   48   Supra. 

115-  S.  48-  and  50-  Oral  agreement- 
Subsequent  registered  agreement — Notices- 
Priority. 

Tho  equitable  doctrine  that  a  subse- 
quent registered  sale-deed  cannot  take  ef  ect 
against  a  prior  unregistered  document  under 
S.  50  of  tlie  Act,  if  the  bolder  of  the 
registered  documcut  has  notice  of  the  latter 
is   equally   applicable   to   a   prior  oral  agiea- 
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mual   to  soil   uudor   S.  48   of   the     Act.    (25 
M   1    Refuircd    to^ 

The  provision  as  to  delivery  of  posses- 
sion in  S.  48  of  the  'ct  docs  not  preclude 
the  holder  of  the  oral  ngreomeut  from 
rL-l.iug  on  the  doctrine  of  notice,  when 
tl'.eio  has  hi'oii  no  delivery  of  possession 
to     him.     THIMJIAJAMMA     v.     ABDULLA 

bAHiLi,   17  M-  L-  J-  sig- 
ns-   S-   49-     Aijveoneui    to  let- Lease  un- 

reLjisicred  —  Adiaiisibilili/. 

lu  a  suit  for  specific  performance  of 
an  agreement  to  give  a  lease,  the  docu- 
ment containing  the  lease  though  unre- 
gistered is  admissible  in  evidence,  where  it 
is  only  used  for  the  purpose  of  proving 
the  contract,  fur  tlio  breach  of  which  the 
suit  IS  brought  (IT  M.  450  followed).  SRI- 
N1VASACH\RYULU     f.    VENKATARAJU. 

17    M    L  J-    218- 

117-  S-  49-  Unregistered  mortgage  with 
iTii]iiied  iicisonal  convenant  to  repay — Suit 
for  ])crsonal    obligation- — Admissible. 

A  mortgage  deed,  required  by  law  to 
bo  regislereJ,  can  be  used  in  evidence,  in  a 
suit  to  enforce  an  implied  personal  coven- 
ant to  repay  the  money  advanced,  although 
the  same  eould  not  be  used  as  evidence 
in  a  mortgage  suit  aflectiug  immoveable 
property.  (i5  M.  336  (1891)  P.  T.  L.  B.  1249 
C.  520  fold).  MYAT  THIN  v.  P.  C.  Y.  E. 
KASUYIS    YANTHAN    CHETTY.     4.   L-  B- 

R-  52-  - 

118  S.  i9— Unregistered  mortgage — Suit 
for    breach   of  contract—  Evidence. 

B  executed  au  unregistered  mortgage- 
deed  of  immoveable  property  for  Rs.  8U0  to 
A.  The  deed  proviied  that  A  ought  to  be  in 
possession  for  a  certain  number  of  years 
and  enjoy  the  usufruct  in  lieu  of  interest. 
A's  case  was  that  she  was  in  possession  un 
der  the  mortgage  for  a  certain  number  of 
years  and  that,  tlioreafter,  she  was  unlaw- 
fully dispossessed  by  B.  B  claimed  dama- 
ges as  for   breach  of    coutraot. 

Held,  that,  under  S.  49  of  the  Act,  the 
deed  of  mortgago  being  inadmissible  in 
evidence,  A  was  not  in  a  position  to  prove 
by  other  evidence,  what  the  terms  of  the 
contract  were  and  that  the  suit  was,  con- 
B5riueutly,  uusustain  ible.  (4  A  232  and  18  B 
745  followed  and  17  M  456  distinguished). 
BALAJl  TELI  v.  MT.    BANA   BAI.     1  If-  L- 

R    47 

119-     S-  i9-—Begistration. 

An  unregistered  document  affecting  im- 
moveable property  is  admissible  to  prove  a  per- 
sonal obligation  where  it  contains  a  distinct, 
i.e.,  separate  admission  of  liability  or  personal 
undertaking  to  pay  and  not  otherwise 
8.  B.  745,  19.  B.  663,  20.  B.  553,  9.  C. 
520,  20.  C.  334,  5.  M.  119,  8.  M.  182,.  P. 
J.  L.  B.  125,  P.  J.  L.  B.  212,  S.  J.  L.  B. 
195  referred  to— MAUNG  KYAN  BET  v. 
MAUNG  LU.  DOK.— IT.  B-  R-  1904-  P-  I- 
(Registration) 

120  S-  49—806  S.  17,  18,  2S,  49—29.  G. 
664  JSIo.  42  and  S.  17,  21,  49—7.  C.  L.  J. 
149  No.  44  supra. 
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121  S-  49  -See    S.    17,   4g— 4.    B.   L.    R. 

883.  No.  48.  30.  C.  20.  No.  ^9,  .3.  M.  L.  T. 
187.  No.  -50.  11.  C.  W.  N.  342.  No.  51,  13, 
M.  L.  J.  1903.  P.  283  No.  52,  3.  N.  L.  R. 
72.  No.   53,    7.  0.  C.  231.   No.   54.    supra. 

122  S.  49— See  S.  17.  (b)  and  49—111. 
P.    L.   R.   1907.  No.  59  supra. 

123  S.  49— See  S.  28,  49—29.  C.  6  54 
No.  93.    supra. 

124  S-  49— See  S.  43.  49—4,  E.  L  R.  883 
—No.  108  supra. 

125  S-  49— See  S.  47,  49,  50—1.  L.  B. 
R.    19C0-02.  P.  293.   No.    112   supra. 

126 — S.  50- When  a  decree  or  order  is 
obtained  upon  an  unregistered  mortgage 
deed  against  the  mortgagor  alone,  subse- 
quent to  a  registered  transfer  of  the  mort- 
gngcd  pr-perty  section  50  of  the  registra- 
tion Act  gives  priority  to  the  registered 
trausferree. 

13  All.  288,  28  Cal.  1-39,  S.  C.  W.  N. 
Cal.  1901,  p.  419  followed;  7  All.  888 
overruled.  6  B.  193  referred  to.  BALDEO 
PRASAD   t).  BALDED    W.  H-AU-,  1901.  P- 

112- 

127-  S,  50—  Priority— Notice— Onus  to 
prove. 

To  check  fraud  under  cover  of  the 
provisions  of  Section  50  of  the  Registra- 
tion Act  priority  is  not  allowed  if  the 
subsequent  mortgagee  at  the  time  of  ob- 
taining his  mortgage  had  notice  of  the 
earlier  mortgage.  The  onus  is  upon  the 
party  aihgiug  such  notice  to  aver  the 
same  in  his  pleadings  and  to  prove  it, 
CHANNAPPA  REDDI  v.  MANICKAVASA- 
GAM    CHETTI.     25.  M-  I- 

128  S-  60 — Conflict  between  registered  and 
unregistered  documents- -Ltng  possession  by 
usufniclnary  mortgagee  under  an  unregis- 
tered ,inst  ntmcnt — Title. 

Defendant  aud  his  father  had  taken 
possession  of  certain  land  as  usufructuary 
mortgagees  in  1877,  aud  had  held  posses- 
sion of  it  ever  since.  The  document  wit- 
nessing the  mortgage  was  never  regi  tei'ed. 
Tlie  land  was  subsequently  purchased  by 
them.  At  a  date  later  than  the  purchase, 
plaintiff  obtained  a  mortga  8  over  the  land, 
which  was  duly  registeret'.  Plaintiff  now 
sued  to   recover  possession    of  the  laud. 

Held  that  he  was  not  entitled  to  reco- 
ver. Defendant  had  been  in  possession  as 
usufructuary  mortgage,  though  under  an 
unregistered  document,  siuce  1877,  and  s. 
50  of  the  Registration  Act  does  not  affect 
the  operation  of  the  law  of  limitation  in 
favour  of  a  person  who  claims  under  au 
unregistered  document.  Nallainuthu  I'iUai 
V.  Bciha  Naicken,  I.  L.  R.,  23  Wad.  37, 
referred  to.  BUDANKAYALA  BALA  KRI- 
SHN.\:ilM>L  SUBUDHI  «.  VINAYAKA  R.A.- 
VA    SINGI    BISOYI.     J.  L.  R.,  26  M-    72- 

129-  S-  50— Priority— licgistcrcit  and  un- 
registered document — Purcliascr  under  a  re- 
gistered deed  whether  entitled  to  priority  over 
purchaser  in  execution  of  a  sub-iequent  dec- 
ree obtained  bj  a  prior  mortgigee  under  an, 
I  unregistered   deed. 
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A  purchaser  of  immoveable  property 
under  a  registered  deed  of  sale  is  eatitled 
to  priority  over  a  purchaser  of  the  same 
property  in  executiou  of  a  subserjueiit  dec- 
ree obtained  by  a  mortgagoo  uudjr  a  prior 
unregistered  deed.  liaijnath  v.  Ladimaii 
Das.  (I.  L.  R.,  7  All.,  S88)  di^sputed  from. 
— ISHAN  CHANDRA  DEY  v.  GlNKSH 
CHANDRA    PABSI,    6.    Q-  W-    N-    419=28- 

C    139. 

130-  S-  50- — Rejistratloii  ii:.'t  ment — 
Priority — Notice  of  possession, 

A  vendee  is  not  entitled  to  claim  pri- 
ority on  the  ground  of  his  title  being  un- 
der a  registered  deed  as  against  one  who 
holds  possession  under  an  unregistered  deed, 
when  the  fact  of  such  possession  was  known 
to  the  holder  of  the  regi'-.tcred  deed  at  the 
time  of  his  purch;iso.  IvONDIBA  v.  N.\- 
NA    (SIDRAM)    SHIDRAO,    5  fi.  L.  R-,  269- 

=27.  B   408. 

131-  S.  50- ~  Prior  an  J  stibsequent  mort- 
gagees— Prior  vurtgagce  in  possession  toithoat 
registration — Notice. 

Where  a  mortgagee  under  an  unregis- 
tered deed,  not  compuliorily  registerable, 
is  in  possession  of  the  mortgaged  property, 
the  holder  of  a  subsequent  registered  deed 
will  have  no  priority  under  section  50  of 
the  Indian  Registration  \ct,  as  the  holder 
of  the  registered  deed  must  be  taken  to 
have  had.  notice  of  such  possession,  and 
was  affected  by  any  equiiies  which  the 
mortgagee  in  possession  could  enforce  against 
the  mortgagor— 9  M.  I.  A.  IS;  10  Cal,  -tli; 
16  Mad.,  nn;  19  AIL,  145;  20  All.,  232  re- 
ferred to.  BHIKHI  RAI  V.  UDIT  NARAIN 
SINGH  AND   HANWANT   RAI.     A-  W-  N- 

1903    p.  81=25   A   366 

132«  S.  50- — Competition  hettoeen  registered 
and  unregistered  document — Civil  ]>rocedure 
Code  S.  oGl^Objection  by  respondent— Hy- 
pulhccation  of  moveable  properties. 

In  a  competition  between  a  document 
which  is  compulsorily  registerable  and  re- 
gistered and  one  which  is  optionally  regis- 
trable and  unregistered,  the  former  will 
prevail,  whether  the  unregistered  document 
be  of  the  same  nature  as  tiio  registered 
document  or  not.  Sliib  Chandra  Chakra- 
varty  v.  Joholmx  (I.  L.  R.,  7  Cal.  .570)  relied 
U_>on.  It  is  not  necessary  to  entitle  a  re- 
spondent to  support  a  decree  upon  a  par- 
ticular grouiid  under  S.  561  of  the  Civil 
Procedure  Cjde  that  the  ground  should  have 
been  in  express  t  rnis  decided  against  him. 
Although  no  provision  has  been  made  either 
in  the  transfer  of  Property  .\ct  or  in  tlie 
Contract  Act  with  regard  to  chattel  ir.ort- 
gagjs  or  hypothtoation  of  moveable  pro- 
per.y,  it  does  not  follow  that  snob  tran- 
sac  ions  are  invalid.  In  the  present  case, 
moveable  propertv  was  hypothcoatod  in 
favour  of  the  plaintiff  but  possession  wa^; 
not  delivered.  Held  that  the  plaintiff  had 
acquired  a  good  title  over  the  propertv. 
KaLka  Prosnd  v.  Ch,ind..n  fiingh  (I.  L.  R., 
10  All.  20)  referre  1  to.— SHIIISH  CHANDRA 
RUY  V.  HUi^GJAl  BKWA,     9  C.    W-  N.  14. 
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133.  S-  ^0—Salc  of  property  comprised 
in  an  unregistered  mortgage — Purchase  ivith 
Notice. 

B  purchased  property  which  was  the 
subject  of  A's  unregistered  mortgage,  tho 
registration  of  which  was  not  compulsory. 
B  had  no  notice  of  the  mortgage  at  the 
time  of  executiou  of  the  sale-deed  in  his 
favour,  but  received  notice  before  the  sale- 
deed  was  registered.  Held  that  A's  mort- 
gage was  binding  on  B  (19  A  145,  25  A  3G6 
followed)    KHIALI    RAM    v.  HIMM.\TA,   A. 

W  N- 1908  F  P   99. 

134-  S.  50- -*•'"'<-'  certificate  not  registered 
— Snbsegne^lt  sale  by  tite  purchaser  under 
registered  deed — Unregistered  prior  mortgage- 
deeds — Priority  between  registered  sale  deed 
and    viortgage-deeds  unregistered. 

An  absolute  occup.i.noy  holding  was 
sold  in  execution  of  a  decree  for  rent  against 
the  original  tenant  but  not  free  of  inoum- 
brances,  and  purchased  by  A.  at  Court 
sile  but  his  certificatu  of  sale  was  not  re- 
gistered sale  deed  to  B.  C.  sued  to  enforce 
upon  the  holding  two  optionally  registrable 
but  unregistered  mortgages  in  his  favour 
of  date  prior  to  the  execution-sale.  The 
question  was  as  to  the  priority  between 
C's  mortgages   and   B's  sale     deed. 

Held,  a  registered  conveyance  will  pre- 
vail against  an  unregistered  mortgage  none 
the  less  because  it  is  itself  based  upon  an 
unregistered,  but  optionally  registrable,  con- 
veyance ;  for,  the  object  of  tho  Registration 
.\ct  is  to  secure  subsequent  purchasers  and 
mortgagees  against  prior  unknown  convey- 
ances and  inoombrances.  B.  is  entitled  to 
priority  over  C's  mortgages  notwithstand- 
ing the  fact  that  his  vendor  held  tho  hold- 
ing under  an  unregistered  salj-deed.  SETH 
RAMLAL    L'.    BHQRIA,    J.  jj.   L.  R.   125. 

135-  S.  tQ.—  Unregisterel  la  irtgag  ■  deed- 
Purchaser  having  notice  of  tlie  niij.tgage — 
Whether  notice  of  ntortgage  to  pre-emplor 
necessary. 

A  right  of  pre-emption  is  a  right  en- 
titling the  pre-omptor  to  be  substituted  for 
the  vendee  as  purcliaser,  and  to  stand  in 
his  shoes  in  respect  of  all  the  rights,  and 
obligations  arising  from  the  sale  under 
which  he  derives  his  title.  It  is  not  a  right 
of  repurchase  and  the  pre-emptor  e-an  only 
get   what   tho  vendee    bargained   for. 

S.  50  of  tho  Act  does  not  pr-jtect  a 
purchaser  who  purchased  with  kno-.vleUge 
of    an    unregistered   encumbrance. 

Consequently  whore  a  vendeee  p.urcha- 
s-s  with  notice  of  a  prior  uurigister.id  en- 
cumbrance and  the  property  is  pa-e-cnipted, 
tho  pre  emptor  takes  sU"j;ct  to  that  mort- 
gage oven  if  the  existence  of  that  mort- 
gage was  concealed  from  him.  TE.JP.AL 
u     GIRDHARI    LAL,    5  A.  L-  J-  112 

136-  8.  bO-—P-''tro.*pective  effect  of  Sta- 
tue^,—Unregistered  mortgage  of  lisdl — Subse- 
quent registered  mortgage. 

It  is  a  well-established  principle  of  law 
of  the  construction  of  statutes,  specially 
when  they  aSdct    rights  aud    UabiUUea  of 
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the  parlies  tlial  they  are  not  to  h.ave  re- 
troapeolive  effect  unless  their  language  plainly 
requires  such  a  construction.  Where  there- 
fore an  unregistered  niortgagn  was  made 
in  1861  when  registration  was  not  com 
pulsory.'and  a  registered  mortgage  was  made 
in  1900,  held,  that  the  former  had  priority 
over  the  latter,  because  the  effect  of  giv- 
ing a  retrospective  effect  to  S.  50  of  the 
Act,  would  he  prejudicial  to  the  vested  rights 
which  the  plaintiff  had  at  the  date  of  the 
passing  of  that  Act.  By  the  repeal  of  .\ct 
XIX 'of  1843  she  had  acquired  a  privilege 
which  she  did  not  possess  before,  vis-,  pri- 
ority for  her  mortgage  over  subsequent  in- 
struments, whether  registered  or  not  regis- 
tered 2  M  147,  20  B  HiJO  followed,  HAR- 
GOVIND   r.    KISHAN     KOAR,    3  A-    L-    J. 

320  =  A   W    N-  (1906),"113  =  28  A  607 

137.  S.  50 — lieijistmed  and  unregistered 
deeds    of    sale. 

A  tenant  in  possession  of  a  house 
purchased  it  from  his  londlord  by  an 
unregistered  deed  of  sale  for  Rs.  30.  The 
landlord  deed  after  the  sale  and  his  repre- 
sentatives sold  this  house  to  B  by  a 
registered  deed.  B  sued  A  for  possession 
of  the  house.  There  was  no  allegation  by 
A  that  B  bought  with  notice  of  his  pur- 
chase. 

Held,  that  the  transfer  having  been 
made  after  the  passing  of  the  Transfer  of 
Property  Act  no  conflict  could  arise  under 
S.  50  of  the  Registration  Act,  and  that  deli- 
very of  tangible  immoveable  proportv 
having  taken  place  the  plaintiff  could  not 
claim  priority  for  his  registered  sale-deed- 
held,  further,  that  tangible  property  mens 
lands,  buildings,  etc.,  which  immediately 
or  through  the  medium  of  tenants  may 
he  the  subjuct  of  possession  deliver- 
able by  the  seller  to  the  buyer. — KHAI RA- 
TI   r.    SANDA,   2   0-   C    74- 

138-  S.  bO^t^'rior^tU  of  mortgage  executed 
after  over  deed  of  gift  executed  before  the 
passing  of  Registration  Aet.  » 

Held,  that  s.  50  of  the  Registration  Act  of 
1877  has  no  retrospective  effect  affecting  titles 
acquired  at  a  time  when  there  was  no  law  of 
registration  in  the  Province  and  that  conso 
quently  a  mortgage-deed  executed  and  re- 
gistered in  18y2  could  not  take  priority 
over  a  deed  of  gift,  executed  before  the 
passing  of  the  Rrgistvation  Act  of  1877 
and  not  registered,— MUSAMMAT  NAZIK 
SAHIBA  V.  SITARA  KHANAM,  7  Q.  C-, 
842.     (See  No.    143  infra) 

139  S.  50  ^ee  S.  17,  50—27.  B.  452 
No.   f)5  supra. 

139  ("a)— S.  50  See  rf.  18  and  50—25 
M.  I.   siipia  No.  81. 

I40~S.  50  See  S.  47,  49,  50—1.  L  B 
R,    ]'.)00-02   P.  2i)3  No.   112   siijjra. 

I4I~S.  50  ^ee  S.  48,  50—17.  Jf.  L.  3. 
319.    No    115   sujTra. 

142 — 8.  50  Clear  notice  of  unregistered 
deed. 

In  the  a'lsonce  of  clear  proof  of 
notice   the  holder   of    a     registered    instru- 


ment shall  not  be  deprived  of  the  ad- 
vantage which  registration  would  otherwipe 
give  him,  2.  Atk.  ;i75,  la.  R.  K.  i.;36 
referred    to.     SETH    BuNDRUSA    v.  SHLO- 

RAM  16    C  P    L..  E    1902  p.  95 

143.  8.  50 — Compctilimi,  between  an 
unregistered  deed  when  no  Uegtstration  Act 
prevailed  and  a  registered  deed  under  the 
present  Act. 

Although  a  document  registered  under 
Act  III  of  1877  will  take  etieet  against  a 
document  executed  but  not  registered 
while  the  earlier  Acts  were  in  force  (2.  A. 
481)  yet  S.  .50  of  the  Act  of  1877  doea 
not  indicate  that  documents  registered 
under  that  Ac'  are  entitled  to  priority 
over  documents  executed  when  no  regis- 
tration was  in  force.  2.  M.  147,  20.  B.  390 
followed.  SETH  NERBUDDA  PRASAD  v. 
RA.;A  SETH  GOKAL  DAS  I.  N.  L.  R. 
158.     (Sec  No.  138  supra) 

144.  8  61-  Release  by  a  co-sharer  of  transfer 
See  B.  T.  A.  (I  of  19U3)  S.  U  d-  1^. 
HEMAUDRA  NATH  MUKERJI  v.  KUMAR 
NATH   ROY.     12    C-    W.  N.    478. 

145.  8.  62,  68.  49,  60.  Suit  for  pre- 
emption. — Date  of  registration,  meaning  of 
Law  Act  art  10. 

In  a  pre-emption  suit  based  on  a  sale 
deed,  the  question  for  decision  was  whether 
the  period  of  limitation,  provided  by  Art.  10 
of  the  Limitation  Act  began  to  run  on 
the  date  on  which  the  dcoumont  was  pre- 
sented for  registration  or  on  the  date  on 
which  the  document  was  actually  register- 
ed i.e.,  iLio  date  on  which  the  endorsement 
"registered"  was  made  by  the  Registering 
Officer.  Held,  that  time  began  to  run  from  the 
date  of  registration,  i.  e.,  the  date  on  which 
the  endor...ement  'registered  '  was  made  and, 
not  from  the  date  of  the  presentation  for 
registration  (10  P.  R.  1881  followed). 
I^HANJ  vN    RAM  v.  GOPALA  RAM,     99.  P. 

R   1906  =  126  p.  L.  R.  1906. 

146-  8.  57.  Certified  copy  of  registered 
doaoiient — .Admissibility  in  evidence  of — Evid- 
ence Act  {I  of  1S72),  ss.  65  (e)  and  if)  and 
7i   (2). 

Held,  that  by  registration  a  private 
document  does  not  become  a  public  do- 
cument within  the  meaning  of  sec.  74,  cl, 
(2)    of    the   Indian    Evidence    Act. 

Held,  also,  that  the  last  clause  of  section  57 
of  the  Registration  .\ct  was  not  intended  to 
override  the  provisions  of  the  Evidence  Act,  7 
(O.  C,  327,  overruled;  22  W.  R.,  303,  referred 
to).— RA.J  GOBARDHAN  SINGH  v.  MUSAM- 
MAT NASIBAN,  7  0.    C-   365.— (Se«   column 

las). 

147.     8.     SI— Evidence    Act     (1    of   1S72) 

S.  05,  cl  (•■)  Registration  Act  (111  of  lb77) 
s.  57  — Certified  copy   of  a    registered    d  ed. 

A  sued  upon  a  mortgage-deed  whio'i  was 
not  produced.  He  failed  to  account  fjr  the 
non  produclion  of  the  deed.  The  qu  stion 
was  whether  the  plantiff  can  succeed  o  i  the 
oerlified  copy  of  the  deed  produced  1  y  hun. 

Held,  that  a  private  document  which  has 
been  registered  according  to  law,  becomts  un- 
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dor  section  74,  cl.  (2)  of  the  Evidence  Act,  a 
l)ul)lic  documeut  and  its  existencu  andcoa- 
teu^s  may,  under  section  65  [e),  be  proved  by 
secondary  evidence,  without  proving  the  cir- 
cumstances detailed  in  section  G5  (a),  (b)  or  (c). 
Evidence  Act,  suction  57,  Registration  Act, 
Buffiiiently  bring  certified  copies  within  sec- 
tion 65,  cl.  (/)  of  the  Evidence  Act.  BENI 
PER3HAD  V.  SHAI  LAL,  7  Q.  C-,  327-— (Ed. 
TJds  ruling  was  overruled  by  7  0.  C,  365  see  No. 
146  supra). 

148-    S.  58,  59  and  60 — Secondary  evidenct 
— Ftut  7ncnlioned  in  endorsement. 

Sectioni'  58  59  and  60  of  the  Registration 
Act  enact  that  the  facts  mentioned  in  the  en- 
dorsements, may  he  proved  by  those  endorsa 
ments,  provided  the  provisions  of  section  60 
have  been  complied  with. — THAMA  v.  GO- 
VINDBILAL.  9  B.  L.  R.  401- 

149  S.    58.  fig,  60— ■Sec  i'.  52,    58   to  60-92 
P.  R.  1906  =  120  P.  L.  R.  1906— No.  145  supra. 

150  8-    60»     87 — Begistration   of    a   docu- 
vient — Omission   to  seal — Defect     of  prozedure. 

The  sealing  of  a  document  by  a  Regis- 
tering Officer  is  not  an  essential  part  to  the 
act   of  registration. 

The  omission  of  the  Registrating  Officer 
to  seal  a  (document  registered  by  him  is  a 
mere  defect  of  procedure  which  is  covered 
bv  the  provisions  of  Section  87  of  the  Re- 
gistration Act.  SITA  NATH  BANDOPA- 
DHYA  V.  BISSESSUR  ROY  CHAUDHURI. 
6  C  W  N  1902  P  528 

151  8.  60— .Sec  S.  32,  33,  60,  87—8.  O.  C. 
9.  No  97.   supra. 

152  S.  64— Sec  S.  3,  6i,  65—25.  B.  50  No 
6  supra. 

153  8.    65— See  S.  3,  6i,  65—25.  B.   50  No 
6  st:2>ra. 

154.     S.    72.   73,   77-— Order     refusing    re- 
gistration— Appeal  — Suit  to  compel  registration. 

A  presented  a  receipt  purporting  to  be 
executed  by  B  in  his  favour  for  Rs.  400, 
to  the  Sub  Registrar.  B  denied  execution 
and  so  registration  was  refused.  A  prefer- 
red an  appeal  from  the  order  of  the  Sub- 
Registrar  to  the  District  Registrar.  The 
appeal  was  dismissed  as  no  appeal  lay.  A 
then  brought  a  suit  in  the  Civil  Court  for 
a  decree  directing  the  document  to  bo  reg- 
istered. 

Held,  that  there  could  be  no  doubt  that 
in  this  case  uo  appeal  lay  to  the  Regis- 
trar, and  that  A  should  have  proceeded  under 
sec.    73   of    the   Registration    Act. 

Held,  further,  that  in  this  case  no  suit 
could  lie  independently  of  S.  77  of  the  In- 
dian Registration  Act.— GANGA  DIN  v. 
WATA    DIN,   2   0-  C-,  77. 

155.     8.    73-— Sec   S.   35,   73,  74,  75,  87—5. 
C.    Tj.   J-    18S  No.  10  7   supra. 

156-     S.   73— See    S.    72,   73,   77—3.  0.  C. 
77.  No   154  supra. 

157.    s.  73,  74,    75    76.  77.-nefnsnl  of 

Sub-liegistrar  to  register  on  the  growid  of 
denial  of  execution — Application  to  Registrar 
to  order  registration  not  made  within  the 
2)rescribtd  time — Stiit  iu  Civil  Court  to  com- 
pel  registration  barred. 


When  registration  of  a  document  has 
been  refused  by  a  Sub-Registrar  under  S. 
71  of  the  Registration  Act  1877,  ou  the 
ground  oi  denial  of  exncution  by  one  oE 
the  alleged  executants,  no  suit  will  lie  in 
a  Civil  Court  to  compel  registration  unless 
an  application  has  been  made  to  the  Re- 
gistrar under  S.  7.3  of  the  Act  to  establish 
the  right  of  the  apijlicaut  to  have  the  do- 
cument registered,  and  m  ide  "williin  thirty 
days  after  the  making  of  the  order  for  re- 
fusal." In  computing  the  period  of  thirty 
days  within  which  such  last  mentioned 
application  must  be  made,  the  applicant 
is  not  entitled  to  the  ex.jlusion  of  the  time 
necessary  for  obtaining  a  copy  of  the  Sub- 
Registrar's  reasons  for  refusing  to  register. 
When  under  these  circumstances,  an  ap- 
plication is  made  to  tlio  Registrar  after  the 
time  limited  has  expire  I,  and  is  rejected 
on  the  ground  of  limita  ion,  such  r-jec- 
tion  cannot  be  considered  as  a  refusal  to 
register  within  the  meaning  of  clause  (i) 
of  S.  76  of  the  Act.  (:J  All  397;  9  Cal  150 
9  Cal  S51;  11  Cal.  750;  7  Mx\  535  and  18  Mad 
99  referred  to.)— UDIT    UPVDHIAi;.  IMAM. 

BANOI  BIBI,  A-  W-  N-  1902-  p.  99-24. 
A    402    (F-  B) 

158-  S.  75.— See  S.  3,  47,  75-3.  0.  C.  231. 
No  7  supra. 

159-  8.  76  and  77.  Suit  to  compd  re- 
gistrat  ion — Grounds  for. 

A  Registrar  refused  to  register  a  docu- 
ment upou  the  ground  that  there  was  uot 
sufficient  proof  that  the  document  was  exe- 
cuted b}'  the  autliority  of  the  alleged 
executant,  aud  that  there  was  undue  aud 
unexplained  delay  in  pre^eujing  tha  djcu- 
ment  for  registration  Iteld  a  suit  would  lie 
under  section  77  of  the  Act  to  compel 
registration. 

He'd,  also  that,  in  a  suit  under  S.  77 
of  tho  Act,  the  Court  has  to  see  only  the 
genuineness  of  the  the  djoument  sought 
to  bo  registered,  and  not  its  vilidity.  (25 
G  !^,  24  C  668  Referred)  KAN  HAY  \  L\L 
V.  SUiDAR  SINGH,  i5.  w  N- (1907).  46  = 
4  A.  L-  J-  171     {See  Nos   164,   165    infra) 

J60 — 8.  77 — Suit  to  compel  registration 
— Limitation  Act  {XV  of  1877),  s.5,  6.) 

Held  that  s.  5.  of  the  Limitation  Act, 
187,",  applies  to  a  suit  brought  under  s. 
77  of  the  Indian  Registration  .4ct,  1877, 
for  a  decree  directing  the  registration  of 
a  document.  (23  All.  277  followed)  SURJA 
BALI      PRASAD     V.     THOMAS,— A-  W-  W- 

1905.  p.  ir5,=2  A.  L.  J.  714=28.  A  48. 

161  S-  77— Limitalion  A.t  (XV  of  18T7), 
s.  8,  14. — Suit  to  enforce  regi  tratioii—Icriod 
of  Limitation,  com  u  ition  of — Btglstration 
Act    {III  of  1877),   s.    77. 

An  executant  of  a  document  not  ad- 
mitting execniion,  the  Sub-Registrar  re- 
fused to  register  it.  There  was  an  app3.il 
to  tho  Registrar,  who  also  refused  to  regis- 
ter. Within  thirty  d  y  of  the  dismissal 
of  the  appeal,  an  application  for  review 
was  filed  to  the  Registrar,  which  was  also 
dismissed.     Ou    a    suit      brought      in     the 
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Civil  Courtp  to  enforce  the  registration  of 
the  document,  after  the  dismissal  of  the 
said  application   for  review: 

Held  that  S.  14  of  the  Limitation  Act 
had  no  application  to  the  present  case; 
and  that  the  suit  not  having  been  brought 
within  thirty  days  from  the  date  of  the 
dismissal  of  the  appoal  bv  the  Registrar, 
it  was  barred  by  limitation.  18  Cal.  3G8 
followed  in  principle;  18  Mad.  99  17  Cal. 
2113  Inferred  to;  and  10  Cal.  26.5  discussed.— 
ABDUL  HAKIM  n.  LATIFUNNESS.\  KHA- 

TLIN,  I  I.  R  30  Cal  532;  7  C.  W.  N. 
550 

163  S.  ^;^— Making  of  the  order— Date  of  the 
order— Date  of  communication— Running  of 
lime  for    suit. 

The  expression  "making  of  the  order," 
iu  section  77  of  the  Begistralion  Act  (III 
of  1877),  means  not  merely  recording  the 
order  of  refusal  in  writing,  but  communi- 
cating it  to  the  party  conocrnod  so  as  to 
bind  him  by  it.  Hence,  a  suit  brought  un- 
der th^  provisions  of  S.  77  of  tlie  Registration 
Act  (III  of  1877)  for  a  decree  directing  a  do- 
cument to  be  registered,  many  be  filed 
■within  thirty  daj  s  of  the  date  on  which 
the  order  of  refusal  was  communicated 
to    the   party     concerned.     ABDUL     ALI    v 

28  B.'s'"'^'''    ^'  ^  ^'  ^  ^  ^  ^'  ^22  = 

164  S.  77—Sitit  to  enforce  registration  of 
dociwient- Execution  admitted-Question  of  vali- 
dity of  document. 

In  a  suit  to  enforce  the  registration  of 
a  document  under  section  77  of  the  Regis- 
tration Act,  a  Court  cannot  go  into  any 
matter  affecting  the  valid  ty  of  a  document 
apart  from  its  genuineness.  IS  Mad.,  255- 
ii    Cat,    lies,    followed.     HAZURI     MA.L    v 

n^ms^^'^^^-  ®*  ^-  ^-  ^  ^903=11  F 

165  8.  77Sait  to  register  document — 
Scope   (if   enquiry. 

Held  that  in  a  suit  filed  under  section 
77  of  the  Registration  Act  the  Court  should 
enquire  into  nothing  more  than  whether 
the  defendant  ostensible  execuant  signed 
and  delivered  to  the  plaintilf  the  document 
in  question  in  the  suit.  :U  Cal.,  66S-  11 
P.  B.,  1903,  S.  C,  W  P.  L.  P.,  1903:  IS  Mad. 
25.1,    referred  to.     NAWAB  v.    ARJAN     DAS. 

Ibb  S.  77— Decree  directing  reginl ration 
—Decree  not  providing  for  period  for  regis- 
tration—Non-presoitation  of  document  with- 
%n  thirty  days  of  First  Court's  decree  direc- 
ting   registration. 

S.  77  of  the  Registration  Act  does  not 
enact  that  the  document,  of  which  regis- 
tration is  directed  by  a  decree  made  under 
the  section,  must  be  presented  for  registra- 
tiou  within  thirty  days  of  the  passing  of 
the  decree.  In  a  suit  under  s.  77  of  the  Re- 
gistration Act,  th.'  decree  of  the  first  Court 
simply  directed  the  document  to  be  regis- 
tered and  said  nothing  about  its  presenta- 
tion for  registration  within  thirty  days 
from   the     passing   of    the   decree;   after   an 
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unsuccessful  appeal,  the  document  was  pre- 
sented for  registration  within  thirty  days 
from  the  passing  of  the  decree  on  apeal 
and    was    registered. 

Held  that  the^validity  of  the  registra- 
tion of  the  document  could  not  be  ques- 
tioned on  the  ground  that  the  documcut 
had  not  been  presented  for  registration 
within  thirty  days  of  th<=  passing  of  the 
first  Court's  decree,  the  decree  having  im- 
posed no  condition  to  that  effect.  GOPI- 
NATH     ADHTKAKI    v.    GADADHAR     DVS 

1  L  R ,  83  C    1020 

167  S.  77— See  y.  17,  18,  21,  24,  77— .SO. 
B.  -MU  21.    No.    43  siqira. 

168  8.  77— See  S.  23  to  26—1.  C.  L.  J.  126 
No.   87  supra. 

169  S.  77— See  S.  72,  73,  77—2  O.  C.  77. 
No.    154  sujjra. 

170  S.  77— See  S.  73  to  76  and  77—24  A. 
402.  (F.  B.)  No  157   supra. 

171  S.  77— See  S.  76,  77— A.  W.  N.  1907. 
P.  46  =  4.  A.  L.  J.    171.   No.  159  suvrd. 

172  S   77- 

Hcld  that  in  Upper  Barma  a  suit  lies 
for  a  decree  directing  that  a  documeut 
shall  be  registered  as  there  is  no  office  of 
the  Registrar,  and  the  Registration  Act  is 
not  in  force  in  Upper  Burma.  Therefore  S. 
77  does  not  bar  such  a  suit  which  can  lie  un- 
der the  General  law  S.  11.  C.  P.  C.  MAUNG 
TUN  AUNG  V.  MAUNG  JlAUMG  LAT.  IJ. 
B-  R-    1902-  P-  1-  t Begistration). 

173  8    77— 

Suit  to  direct  Registration  of  a  will  by 
which  property  worth  more  than  Rs.  2,.')00/- 
is  disposed  of.  17-  M-  L  J-  573— (See  Jur- 
isdiction  of  Miins'ff's  Court). 

174-  8.  81-  False  certificate  by  registrar 
false  declaratoin-Indian  Penal  Code  3  197  Gene- 
ral douses  Act  S  26,  Previous  acquittal  See 
Criminal  Pro:  Code  S.  403,  439.  Raghubar 
Dial  V.   Knig  Emperor    6.    O.    C.   153   (crj 

175-  S-  81  Misjoinder  of  charges  See 
Criminal  Procedure  Code  (of  1S9S)  S.  SS5 
— Birandra  Lai  Bhadnri  v.  the  Emperor 
7.  C.  W.  N.  639=30  C  82ii  (P.  C.)  (criminal) 

176-  S-  82 — Deinal  of  execution — Prosecu- 
tion. 

Where  a  suit  for  declaring  a  document 
to  be  a  forgery  by  the  accused  is  pending 
his  prosecution  for  falsely  denying  execu- 
tion of  a  document  sanctioned  by  the 
Registrar  and  commenced  before  a  Megistrata 
should  b3  staved  t  II  the  decision  of  that  suit. 
GOBERDH\N  PRAMANICK  v.  ISWtR 
OHUNDER.— 5  C-  W.  N-  4i-—(Sce  also  30 
C.  3S:i,  7  C.  W.  N.  639  under  section  467  Penal 
Code,  3  L.  R.  1906  P.  23Z.  and  5  B.  L.  R.  738). 
177  S.  82  (C)  False  person— Fraudulent 
intention. 

The  offence  of  false  personation  under 
section  82  ^c)  of  the  Registration  Act  is 
complete  without  any  fraudulent  intent 
when  a  person  falselv  personates  another 
before  a  Registering  Officer.  EMPEROR  y. 
KALYA   NAVA  PATIL.  5.  B  I>  R138- 

178-  S.  82  (o)— Unanimous  verdict  of  "not 
guilty"  Question  of  Judge    to  Jury  after    the 
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verd'-ct — Expert  evidence  as  to  ike  identity  of 
thumb  impressions.  See  creminal  Fro:  Code  S. 
303  and  307  EMPEROFx.  v.  ABDUL  HAMED 
9  C.   W.  N.  .j-M)-=2  Cr.  L.  J,  259  =  32  G.    759 

179  S  87 -See  a  7,  30  (a),  87  3.  C.  L.  J  1G5 
l^o    9   su-pra. 

180  S.  87— See  B  17,  32,  34,  S5, 87,  23.  A ,  233 
>=;J8.  I.  A.  1.5  No    46  supra, 

181— S.  87— Soa  s  32,  33,  60,  87,  6.  O.  C.  9 
No  '.17    supra. 

189— S.  87— Soo  s35,  73  to  75  &  87— 5- C.  L. 
J.  ISS.  No    107  supra. 

183—8.  87— See  s  60,  87— 6.  C.  W.  N.  1902 
P.  S28.  Ng    150  supra. 

(44)  Act  XV  of  1877-  (Limilalion  Act) 
See  Art  I  of  l'J(J<  ([jimi'  ition  Act.) 
<45)  Act  VlII  Of  1873  (Sec  Cii.sto>m  Act.) 
1-  8-  18)  19  ^-—Powers  of  Collector  of 
Customs  to  d-etain  goods  bearing  counterfeit 
trade  mark, 

S.  18  of  the  Act  enacts  that  no  goods 
Bpecifiad  in  clauses  (a)  to  (f)  shall  be  brought 
into  British  India;  and  clause  (d)  refers  to 
*'goods  having  applied  thereto  a  counter- 
feit trade  mark  witliin  the  meaning  of  the 
Penal  Code,  or  a  false  trade  description  with- 
in the  moaning  of  the  Merchandise  Marks 
Act,  188'J."  So,  if  the  goods  come  within 
fche  .'specification  mientioued  in  the  section, 
it  would  ba  the  duly  of  the  Collector  of 
Customs,  as  a  representative  of  Govenmant 
to  stop  the  goods  from  being  brought  in- 
to British  India;  and  the  Collector  has  this 
power,  although  no  regulations  have  been 
framed  by  the  Governor-General  in  Coun- 
cil under  S.  10  A,  sub  sec  (2)  as  the  po- 
wer of  detention  is  clearly  implied  by  S. 
19  A,  apart  from  the  positive  words  of  S. 
18  that  no  goods  of  the  class  specilied  are 
to  be  br.iught  into  British  India.  NEMI 
CHAND  V.  SECRETARY  OF  STATE  FOR 
INDIA,   34  C-  511- 

48  Act  IX  of  1S79.— (Court  of  Ward's 
Act).  Ss.  5,  35,  51 — Property  not  taken  charge 
of.- 

Whether  Manager,  Court  of  Wards  should 
be  a   next  friend  or   guardian   of    the    ward. 
5    C-  L.  J.  434      (S-e  C.  P.    C.    Ss.  235,    2-iH.) 
47     Act   XVII  of  \S79.—{Dakhan  Ag- 
riculturists  Relief  Act.) 
1.     S.  12- — Sdii — Claim. — Meaning  of — 
The    existence    of   a    dispute   as    to     the 
amount  of   the   creditor's   claim  is  a   prrli- 
minary    condition    of    the    necessity    for    the 
inquiry   directed   by   section    12   of  the   Dek- 
khan    Agriculturists   Relief    Act    1879. 

The  word  "cKim"  in  the  section  means 
not  muroly  the  ajnouut  of  the  principal 
lent  but  the  aggregati  of  the  sums  pay- 
able in  consequtn;e  o£  the  liability  creat- 
ed by  the  terms  of  the  contract  of  lending 
embodied    in    the   bond.     PATLU    v.  NA^IU 

7.  B.  li.  R  1905  P  688- 

2-  8.  ii-— Pensions  Act  [XXIII  of  1871). 
Section  i — Suit — Execution  proceedings— Dek 
kan  Agriculturists  Reli.-f  Act  (XVII  of  IS'/ 9), 
Section  4i —  Partition — Joint  family  proper- 
ty—Conciliation agreement — Consent  decree — 
Execution  of  decree — Executing  Court  cannot 
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question    jurisdiction   of  Court  passing   decree. 

The  word  "suit"  in  section  4  of  the  Pen- 
sions Act  dood  not  include  execution  pro- 
ceedings. 

A  conciliation  agreement  was  filed,  un- 
der section  44  of  the  Dekkau  Agriculturists 
Relief  Act.  It  effected  partition  of  family 
property  b.jtweeu  two  brothers,  N.  and  A., 
who  wore  joint.  One  of  the  items  to  ho 
partitioned  was  the  income  of  a  Saranjim 
village.  Out  of  that  A.  was  to  pay  every 
year  Rs  45G-0-G  to  N.  They  both  died. 
The  payment  was  duly  made  during  their 
lives  and  even  afterwards  by  T.,  son  of  A., 
to  N.  The  payment  v?as  stopped  and  toero- 
upon  B.,  son  of  N.,  filed  a  darkhast  to 
enforce  payment.  It  was  contended  that 
A's  interest  having  terminated  with  his 
death  the  Saranjam  must  he  considered 
aa  a  fresh  grant  to  his  son,  and  that  the 
latter  was  not  bound  by  the  decree  and 
liable  to   continue    the    yearly    payment. 

Held,  overruling  the  contention,  that 
A,  was  a  trustee  in  respect  of  the  Rs.  456- 
0-6  for  N.,  ihi  obligation  to  pay  which 
was  attached  to  the  succeeding  holders  o£ 
Saranjam,  and  that  therefore,  N.,  and  his 
desojndants  had  the  right  to  call  upon  A, 
and  his  descendants  to  account  for  their 
mauag3m3nt  of  the  Saranjam  and  pay  to 
thorn     tliB    sum   of    Rs.   45G-0-6  per  annum. 

Where  a  decree  is  passed  by  consent, 
it  can  only  be  set  aside  upon  the  same 
grounds  as  an  agreement  can  be  set  aside, 
e.g.,  fraud   or  mistake   or   misrepresentation. 

Par  8  ittij,  J. — A  Court  exoouting  a  decree 
cannot  queslion  the  jiirisilictiou  of  tlie 
Court  which  pissed  it,  TRIMBAKRAO  AN- 
ANDRAO  (I.  B^LWANTUAO  NAllAYANRAO 

7.  B  fi  R    1305   P  659. 

48.  Act  XVIII  of  1879.  Legal  Practi- 
tioners  Act.) 

1-  8-  ,12  Legal  Practitioner — Pleader's 
clerks,  dismissal   of. 

Where  the  Court  passed  an  order  upon 
a  legal  practitioner  to  dismi.s  one  of  bis 
clerks  : 

Held  that  the  Court  had  no  j  iris- 
diction  to  pa.ss  such  order.  If  any  acts 
of  bis  is  unprofessional  or  illegal,  it  may 
only  proceed  against  him  under  the  Legal 
Practitioners  Act.  PROMAIHO  NATH 
MAJUMDAR.    In   re.    10   C-   W-   N-  49- 

2-  S.    3.  4-  and  36. 

The  sections  of  the  Legal  Practitioners 
Act  which  enabla  the  Courts  to  deal  with 
touts  arc  not  extended  to  the  Bombay 
Presidency.  Sections  3  and  4  alone  arc  ex- 
tendrd  to  the  Bombay  Prjsidency  and  an 
order  directing  the  name  of  a  person  to  bo 
entered  in  the  list  of  touts  is  not  author- 
ized by  those  sections.  In  re  SHESUGIRI 
u.   PHONDBHv.     5.  B-    L    R    728- 

3  3.  6,  8-  P  '"iir  of  H  gh  Court  to  re- 
vise order  of  Oommisswner  of  Kumaon  re- 
fusing admission   and  enrolment   of    Vakil. 

The  Commissioner  of  Kumaon  is  the 
High  Court  for  the  puposes  of  the  legal 
Practitioners'  Act  in  the  Kumaon   Division. 


(    601    ) 


CIVIL   DIGEST   OF  CASES 


(     502  5) 


Sup;  Govt,  acts  (XVIII  of  1879)    (.Contd )  i  Sup:  Govt,  acts  (X7III  of  187®  (^Comd.) 


The  High  Court  for  N.  W.  P.  has  no  ju 
risdiction  to  revise  the  order  of^the  Coin- 
missiouer  of  Ivumton  jrefu.iiag  th  e  petition 
of  ^a  Vakil  to  bejadmitted  aud  earolod  as 
a  Pleader  of  his  Court.  In  the  viatter  of 
the    lyetition   of    TADMA  DAT   JOSHI. 

Jurisdiction  of    Court — Valimtion — Suit  for 
partition. 

The  ,value  of  a  suit  for  partition,  for 
purposes'  o£  jurisdiction,  is  the  value  of 
the  share  of  tha  pLuntiS  and  -not  of  the 
entire  property  sought  to  be  partitioned, 
though' it  be  alleged  iu  the  plaint  that  the 
partition  should  be  made  by  .the  prepd,ratioa 
of  lots  and  separation  of  the  sh,ires  of 
each  party.  WA-JIH-UO-DIN  i..  WALI- 
ALLAH.  A  W-  N-  1902  p.  86=24  A  331 

4.  8.  6, 12,  13.  27,  28,  29.  30  Aca-ptan^e  of 
back-fee  improper — iIt.6Con,luct — Act  luflim^ 
S.  7— Act  XX  of  ISii.i—Act  IV  of  ISTi,  s.  23. 
Held,  by  a  mijirtty  (of  7  out  of  all 
the  9  judges)  that  auy  legal:  practitioner, 
accepting  a  case,  ou  the  condition  of  receiv- 
ing any  portion  of  his  fee  or  remunera- 
tion, on  his  client's  success,  wholly  or 
partly,  in  the  litigation,  is  guilty  of  gross 
ly  improper  conduct  in  the  discharge  of 
his  professional  duty  withiu  the  meaning  of 
S.  13  of  the  act  (1879)  and  such  a  contract  is 
unlawful  5  P.  R.  1878  (F.  B ),  ouerrulcd; 
69  P.  R.  1894,  21  S.  W.  R,  297,  4  C.  W. 
N.  lOi,  5  B.  253,  8  B.  413.  3  B,  L.  R,  102 
3  M.  138,  26  P.  R.  1874,  51  P.  R.  189,5,-49 
P.  R.  1906,  5  S.  W.  R.  307,  25  A.  509,  1 
Bail  Court  514.  Cordery's  Law  of  Solici- 
tors, 3rd  edition,  273,  194  P.  R.  1883,  99 
P.  R.  1901,  96  P.  R.  1902,  15  P.  R.  1897  (Cr.) 
11  G.  233  (357),  29  G.  595,  20  B.  677,  13  G.  B 
N.  S.  677,  L.  R.  Hjuse  of  Lords  500  (507),  11 
A.  72,  4  Bengal  L  R.O.J.  12  and  13,  i  N.  W. 
P.  1,  5.  B.  261,  Golorada  B.ir  Associations 
Code  of  Legal  Ethics,  Rule  50,  Kevv  Jersey 
Court  of  Errors  and  Appeals,  Law-yer's  .An- 
notated Reports,  Vol.  58,  p  476  21  law-yer's 
Annotated  Reports  369,  Columbia  Court 
of  Appeals,  Lawyer's  Annotated  Reports, 
Vol.  41,  p.  523,  United  States  Supreme 
Courts  Reports  Lawyer's  edition.  Vol.  28, 
pp.  64  and  65,  S.  11  of  Attorneys  and 
iJolicitors  Act,  1870,  1  Gbanoery  D.vision 
p.  573,  2  Q.  B.  6  L  J.  K.  B.  (O.S  ),  24,  30 
L.J.C.P.  (N.  S.),  217,  32  L.  J.  Chancery 
N.   S.,  731,    R:f erred  to. 

Held,  by  Chatierji  and  Lai  Chand  J.T.— 
That,  so  far  as  hack-fee  is  concerned,  this 
rule  cannot  apply  to  pleaders  whose  rights, 
auties  and  reuiuueraticn  are  to  be  deter- 
mined under  the  Aot,  (1879)  which,  in  fact, 
is  the  source  of  their  status;  but  the  ac- 
cepting or  receiving  on  such  ooulition,  a 
specified  share  of  the  proceeds  of  iitigatio-n, 
whiuh  13  quite  different  from  back-fee.  is 
undoubtedly  objectionable  under  S.  13  of 
the  said  Act  5.  P.  R.  Is78.  (F.  B.)  Anpr-  GAN- 
GA    RAM  v..  DEVr   DAS,   ■45  p.  W-  R    K-'»r 

=33.  P-  L.  R  1907=61.  P.  E  1907-  (F  B ) 

5  S  8— See  S.  6,  S—:it  A.  SSI  No.   3  supra. 

6  S  1^— Advocate  and   Pleader — Professio^i- 
amiisconduct— Champerty,   Pleader  (t    client 


An  Advocate  or  of  a  Vakil,  who  enters  in- 
I  to  an  agreement  with  a  client,  to  furnish  him 
with  funds  for  a  litigation,,  in  consideration 
ot  getting  a  part  of  the  property  in  litigation, 
if  recovered,  is  guilty  of^grossly  uoprofession- 
al^oonduct.  If  a  Vakil  takes  an  active  inter- 
est in  a  case  when  pendency  in  the  lower 
court,  &  there  is  an  understanding  that 
he  will  be  engaged  as  Vakil  when  the  case 
comes  up  to  the  High  Court,  it  cannot  be 
said  that  the  relation  of  pleader  and 
client  did  not  oxist  between  himself 
and  the  client  before  the  actual  execution 
and  acceptance  of  the  power  of  attornev.  IN 
THE  MATTER  OP  AN  ADVOCATE,  A 
VAKIL,  A  PLEADER  AND  A  MUKHTEAR, 

4  C.  L  J.  262 

7     S-   13 — !iuh::irdi>iale  Courts,-  JurisdiclioK 

to  enquire  mlo  ojfeiices  referred  to  in  S.  13. 

A  ploftd'er  was  found  guilty  of  teirpting 
and  inducing  two  subordiup-tes  of  the  Collec- 
tor's Office,  to  alljw  hun  to  examine  the  trea- 
sury accounts  agiinst  their  duty.  The  CoUieo- 
tor  directed  a  Deputy  Collector  to  charge  hini 
&  to  try  the  ohar^^e.  Held,  that,  the  Deputy 
Collector  was  coiiLpetont  co  adj-idicate  upoo 
the  charge.  A  court  subordinate  to  the  High 
Court  can  try  offences  falling  under  clauses 
(c  to  f)  of  S.  13  of  the  Act  15  C.  152,  &  26  M. 
24S  referred,  27  C.  1023  Diss.  In  the  mat- 
ter of   MUHAMMAD    ABDUL    HAI,   PLE.\- 

DER,  3  A.  li.  J.  811  =  A.-  W.;N.  (1900), 
268  =  29  A  61 

8 — S-J,13~ Compromise  between,  client  a-nJ, 
legal  practiiioncr. 

A  legal  practitioner,  who,'>believing  him- 
self to  be  under  a  pucuuiary  liability  to  hia 
client,  endeavours  to  get  the  client  to  aocpt 
a  less  amount  than  that  for  which  he  Ls  liacls 
is.not  guilty  of  "grossly  improper  conduct,  in 
the  discharge  of  li;s  professional  duty"  with- 
in the  maauing  of  S.  13  of  the  Ac';.  AHSAN 
ALI,  hi  the  matter  of,  5  A-  L.  J-  123- 

9— S.  IS— Misconduct— MuJchtar  advising 
his  client  ro  absent  himself  in  order 'that  the 
suit  should  be   dismissed  in  default. 

A  mukhtar  a.dvisQd  a  client,  whose  witnes- 
ses had  not  rea^ched  tb.oCoi-rton  theday  fixed 
for  the  hearing  that  client  being  a  planti::  to 
absent  himself  in  order  that  the  suit  should, 
be  dismissed  in  def.iult  and  not  on  the  me- 
rits for  iaok  of  evidence. 

Held  that  the  conduct  of  the  mukhtar 
was  grossly  improper  —IN  THE  MATTER 
OP  A  MUKHCAR,  dS  p.  R-  1902- 

10  S.  13—  Pleader  taking  sides  against 
fonmr  client — Grosv.y    improper  cotidiicf. 

A  pleader,  after  his  dismissal  without 
misconduct  on  his  part,  or  after  the  close 
of  the  business,  is  at  liberty  to  take  sides 
against  his  foriSer  employer,  provided  al- 
ways that  he  has  no  sc-erets  to  carry  with 
him  that  can  he  used  to  his  former  client's 
prjudice.  But  he  is  not  competent  to 
do  so  when  he  is  neither  discharged  by 
his  client  nor  hsw  the  business  for  which 
he    was  retained   etosod:. 

Whjre  a  Mukhtar  retained  by  the 
complainant    defetvdei     the  accused.    v";i  ;.:■■, 
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the  latter   was    rotciad    after    order    o£  his 
discb'vrge  was   sot  aside  on    revision — 

Held,  tha,D  tUa  (!:)iiduct  of  the  M  ukhtat 
was  grossly  unpropor.  G  Oal.,  7J ;  12  /3.  95 
refcrn'd  to.  ALI  JIUflAMJIAD  v  SHAM 
LAJU,    MUKHTAR.     45.  P.    L-  R.   1904  =  2 

p.  R.  1904  C 

11     S-  13 — Pleader —  Miscondact. 

It  is  nrisoonduot  on  the  part  of  a 
legal  practitioaer  tc  stipulate  with  his 
clieot  to  shat'e  in  the  results  of  litigation. 
In    the     Maltsr  of   a  Pleader.     141.  p.  L-  R- 

1904  =  69  P-  R.  1904, 

11  Ifll  S-  13-  P roj cssional  Misconduct — 
Appropn,iUo,i  of  clii: lit' s moneij  by  Pleader. 

A  pleadar,  by  virtue  of  a  power-of-at- 
torney  given  to  him  by  his  client,  drew 
out  a  certain  decretal  amount  from  Court, 
and  applied  the  same  to  bis  own  purpjse. 
When  the  client  asked  for  the  monoy,  the 
pleader  promised  to  pay  at  a  subsequent 
date.  On  that  date,  the  amount  was  not 
paid,  but  he  gave  a  promissory  note  to 
his  client  for  the  sum.  Ultimately  the 
client  had  tJ  bring  an  action  for  the 
money. 

Held,  that  such  conduct  on  the  part 
of  the  pleader  was  grossly  improper  in 
the  discharge  of  his  professional  duties 
within  the  meaning  of  s.  X.3  of  the  Legal 
Practitioner's  Act,  In  the  matter  af  a 
Solicitor,  (11)  T.  L.  R.  169),  dissented  from. 
In  re    PURNA   CHANDRA  DUTT,   7.    C-  W- 

N-  373=31   C  44. 

12  S-  13^  (b)  Pleader — Professional  con- 
duct— ,Discipliiiary  jtmsdictioii — Pleader  mak- 
ing use  Hi  later  proceeding,  arjainst  A  of 
information  obtained  by  him  ii»  an  earlier 
case  in    which    A  was   his   client. 

With  regard  to  its  disciplinary  jurisdic- 
tion ovor  pleaders,  the  High  Court  of 
Bombay  will  follow  the  rule  laid  down 
by  Blackburn,  J.,  in  the  ease  of  In  re 
Cutis  whioh  was  as  follows:  "Those  things 
which  an  attorney  learns  from  bis  client, 
or  in  consequence  of  his  employment 
by  his  client,  he  is  forbidden  to  disclose, 
and  any  betrayal  of  his  confidence 
would  be  visited  by  the  Court  of 
gross  misconduct.  But  if  he  learns  mat- 
ters relating  to  his  client  under  such  cir- 
cumstances, that  if  questioned  about  them 
in  a  court,  of  justice  he  could  not  refuse 
to  answer  them,  he  is  not  within  our 
jirisdictian."  This  rule  should  not  be 
taken  by  ple.iders  as  the  standard  by 
which  to  regulate  their  professional  beha- 
viour. It  serves  only  to  indicate  the 
extrerao  low-water  mark  of  professional 
03nduct.— DAMODAR        V»NK.VrESH       v. 

bhavanish:\nkar  hangesh,  4.  b-L. 
R.  67  =23.  B.   423 

13  S-  13 — ib)  Legal  Practitioner^ Advo^ 
ca'e—Professio.ial  misconduct — Hindu  Laio 
Agrecmenl    — Compromise. 

In  proceedings  for  administration  of 
the  ostito  of  a  Hindu  who  died  intestate, 
the  ayp'lliut,  an  .Advocate  in  the  Court 
of  the   Rjiident  in    Mysore,   acted     as   logai 


Sup:  Govt,   acts  (XVIII  of  1879)    {Oontd.)    Sup:  Govt,  acts  (XVIII  of  1879)  rt'onz^.; 

adviser  for  two  groups  of  persons,  whose 
succession  depended  on  whether  the  pro- 
perty of  the  deceased  was  separate  or  j)inc, 
iu  the  former  case,  one  of  his  clioato  was 
excluiivoly  entiliod  to  the  whole  estate;  in 
the  latter  the  members  of  both  groups 
wore  entitled  to  divide  the  estate  equally. 
By  two  agreom-snts  executed  on  17th  iMay 
and  22nd  August  1899,  the  persons  com- 
posing the  two  groupa  bound  themselves 
to  treat  the  estate  as  j>int  propjrty  and 
divide  it  accordingly;  a.id  both  agreementa 
were    attested    by    the   appt^Uant. 

On  29th  Maroh  lyOU,  the  person,  who 
vfould  if  the  estate  were  separate  proper- 
ty, be  exclusively  entitled  being  then  dead, 
letters  of  administration  of  the  estate  were 
granted  to  his  two  sons.  SJiortly  after- 
wards one  of  the  second  gruup  of  persons, 
relying  on  the  agreements,  sued  the  ad 
ministrators  for  a  share  of  the  estate  and  for 
partition.  The  case  of  the  administrators 
as  to  the  agreements  was  that  they  had 
been  entered  into  under  mutual  mistake 
of  fact,  namely,  under  the  belief  that  all 
the  parties  to  them  were  eutitied  to 
share  in  the  estates,  and  that  there  was  no 
consideration  for  them.  The  District 
Judge,  and  on  appeal  the  Resident,  held 
that  the  estate  svas  separate  property,  but 
the  Courts  differed  as  to  the  arrangements, 
the  Resident  holding  that  the  coin promisiss 
embodied  in  them  were  valid  aiil  binding. 
Charges  of  professional  miscouduct  were 
made  against  the  appellant  in  re.spect  o.f 
the  agreements  to  the  effect  that,  knowing 
them  to  be  invalid  he  had  allowed'  his 
clients  to  execute  them  and  had  even 
attested  them  himself,  withouit  waruiug 
them  that  they  were  invalid,  and  that 
he  knew  that  the  father  of  the  adminis- 
trators !  ud  his  sons  after  him  were  alone 
entitled  to  the  estate  and  yet  allowed 
those  clients  to  give  away  their  rights  by 
oompromisos.  The  appellant  admitted  that 
at  the  time  the  agreements  were  executed,  ha 
thought  them  to  bo  invalid.  The  charges 
were  held  to  be  proved  and  the  appellant 
was  suspended  from  practice  for  four 
months. 

Held,  that  the  charges  could  not  ba 
sustained.  At  the  time  the  agreements 
were  made  and  up  to  the  decision  on 
appeal  that  the  property  was  separate,  it 
was  a  matter  of  apinion  wnether  they 
were  invalid  or  not,  and  they  were  even- 
tually held  to  be  valid.  There  was  nothing 
to  show  that  the  appellant  had  any 
knowledge  or  means  of  knowledge  which 
his  clients  did  not  possess;  they  were  fully 
aware  of  their  legal  position,  and  were, 
under  no  mistake,  but  deliberately  accepted 
the  compromise  to  avoid  further  litigation. 
LUliECKJ/i  re,  10  C-  W-  N-  57:  =  7.  B.  L-  R. 
894  =  32.  I.  A   217,  (P  C)  =33  C  151  P- C- 


14  S-  13-{1)  Misconduct— Mukhtai's  writ- 
ing an  objectionable  letter  to  the  presiding 
oftcer  of  a   Court — Apology— Suspension. 
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Held,   tbiit    the    conduct   of   a  Mukhtar, 
who    writes    for      another   person     a     letter  i 
to     the     address   of     a     presiding   officer    of 
a     Court,     on    the     suporvisioia     of     Court's 
subordinate  to  bis  Court,  and  uses  highly  ob-  ; 
jeolionable     language     in   it,     comes    within  ] 
the    terms    of    section    13    (b)   of     the     Legvl; 
Practitioners     Act.     For      such    misconduct  ^ 
the     Chief     Court     suspended     a      Mukhtar  | 
irom  practice    for   a  period    of  three  months 
and    declined    to     accept    apology    tendered 
by    him    before   the    presiding   officer  of  the 
Court    concerned     and     the     Chief     Court. 
IN     THE     MATTER     OP    A      MUKHTAB. 

166.  P    L  B,  I90I  =9  P   R.  1902 

15  S-  13 — Legal  Practitioners  Act  (XVIII 
of  li79  as  amended  btj  Act  XI  of  1896), 
Section  X3,  Clatise  (f) — Any  other  reasonable 
cause. 

Held  by  the  Full  Bench  (Ghose,  J., 
dissenting),  that  the  words  'for  any  other 
reasonable  cause,'  in  Clause  "(/)  of  Section 
13  01  the  Legal  Practitioners  Act,  mean 
any  reasonable  cause  of  any  kind,  and  are 
nob  limited  to  any  other  rosaonable  cause 
eJiistU'm  gcyieris. 

The  words  are  large  enough  to  embrace 
all  causes,  whether  professional  or  other- 
wise, which  would  afford  reasonable  ground 
for  debarring  a  practitioner  from  exercising 
bis  piofossion,  either  temporarily  or  per 
maueiitly, 

A  practitioner  who,  prior  to  his  ad- 
mission, has  committed  an  offence  which; 
if  it  had  been  committed  after  his  ad- 
mission, would  render  him  amenable  to 
the  provisions  of  Section  13,  can  be  dealt 
with    by   the    Court    under    that   Section. — 

5  0  W.  N.,  48,  overruled;  4  C.  W.  N., 
339  ;  S.  C,  I.  L.  R.,  ^7  Cal,  1023,  appmved. 
GHOSE  J,  Contra.  IN  THE  MATTER  OP 
SYi'^D    WAJID  HOSS.\IN,      A    MUKHTAR. 

6  C  W  N-  556=28  C-  890. 

16  S.  13-  [Q)— "Oilier  reasonable  catise  "— 
Sending  arionijinojts  letter  io  an  officer  can- 
ducting   an    enquiry   to  prejudice  him. 

When  a  pleader  sent  an  anonymous 
letter  to  an  ottioer,  who  was  conducting  an 
enquiry  into  a  charge  of  bribery  against 
a  R.ivenue  Inspector,  in  which  letter  he 
made  allegations  which  were  intended  to 
prejudice  the  mind  of  the  ofBcer  in  con- 
nection with  the  matter  which  he  was 
investigating — 

Held,  that  the  pleader  was  guilty  of 
grossly  iniproper  conduct  and  the'  case 
fell  within  the  purview  os  clause  [c)  of 
BBotion  13  of  the  Legal  Practitioners  <ct 
^27  Cal.,  1023  followed.  In  the  matter  of 
A  PLEADER  (Sub-nom)  THE-SUB  COLLEC- 
TOR   OF  NORTH  ARGOT  v.  Y.  0.  SESHAH- 

CAKIAR.  13  M.  L.  J.,  1903,  p.  65.  =  26. 
VL    448. 

17  S.  13 — (f )  Reasonable  cause — Slander  of 
Offitvi-  of    Court-  Professional    misconduct. 

This  Aet  is  aimed  against  the  misoon- 
duci  of  Legal  Proctitioners  in  relation  to 
Iheir  professional  duties  and  not  in  rela- 
tion to   other  matters.      The   words  reason- 


able cause  in  S.  13  should  therefore  b« 
read  ejnsdcm  generis  rs  referring  to  profes- 
sionr>l  misconduct.  V.'here  a  pleader  as  a  de- 
fendant in  a  suit  and  net  as  a  pleader  alleged 
that  the  plan  tiffs  had  liribed  some  oflicer 
of  the  Record  room  to  tamper  with  certain 
doouraonts  produced  at  the  instance  of  the 
plaintiff.s: 

Held,  that  this  did  not  amount  to 
professional  misconduct  JOGENDRA  NARA- 
YAN   BOSE,   in  the  matter  of.  6.    C-   W.    N- 

48. 

18-  S-  13>  14- — Pai/merei  to  witness — To 
give  evidence   (tea— Professional  misconduct. 

It  is  a  professional  misconduot  for  a  plea- 
der to  pay  or  offer  to  pay  a  witness  for 
giving  true  evidence  in  favour  of  his  client 
or  to  suggest  such  payment  to  his  client, 
though  it  may  not  amount  to  a  criminal 
offence.  It  is  grossly  improper  and  punish- 
able as  a  serious  professional  misconduct 
to  advise  a  client  to  pay  a  witness  for 
keeping  back  unfavourable  evidence.  Like- 
wise sending  a  false  letter  to  a  client  to 
expedite  remittance  would!  amount  to  mis- 
conduct-NRITYA  GOPaL  sen,  In  the 
matter  of.     5    C'  W    N.  45- 

19.  S.  13.  14. — Petition,  containing  dis- 
respectful language  presented  by  co-plaintiff 
who  was  also  a  pleader  in  the  Court — Act 
committed   by  a   suitor. 

Two  persons  filed  a  suit  as  co-plaintiffa 
in  a  district  Court  of  which  one  of  them 
was  a  first-grade  pleader.  The  District  Judge, 
doubting  the  bona  fides  of  the  claim,  took 
evidence  from  the  plaintiffs  and  others, 
and  passed  proceedings,  giving  in  detail 
the  reasons  for  his  doubts  and  ordering 
that  the  Official  Assignee  should  be  added 
as  a  defendant  in  the  suit.  The  pleader 
and  bis  co-plaintiff  thereupon  filed  a  peti- 
tion objecting  to  their  having  been  prima 
facie  condemned,  and  traversing  the  state- 
ments of  fact  and  inferences  made  against 
them  in  the  proceedings.  Certain  passages  in 
the  petition  were  disrespectful,  and  after  some 
delay  and  other  proceedings,  a  charge  was 
brought  against  the  pleader  under  the  Le- 
gal Practitioners  Act,  1879.  The  pleader, 
while  disclaiming  any  intention  to  be  dis- 
respectful, contended  "that  no  offence  had 
been  committed  under  the  Legal  Practi- 
tioners' Act  inasmuch  as  he  had,  in  writ- 
ing the  petition,  acted  as  a  pa,rty  and  not 
as  a  pleader.  On  the  case  being  referred 
to  the    High    Court: 

Huld  that  steps  should  not  have  been 
taken  against  the  pleader  under  the  Legal 
Practitioners'  Act,  so  long  as  it  was  pos- 
g'ble  to  take  notice  of  his  behaviour  in  any 
other  way  as  one  committed  by  a  suitor. 
In  re  Wallace  (L.  B.  I.  P.  C,  283),  refer- 
red to,— 7»  the  Matter  of  a  FIRST-GRADE 
PLEADER,  I.    L.    B,-,  24   M-   17. 

go.  S-  13  and  li.—  Unprofessiotial  con- 
duct—  Befnsal  of  brief  for  political  reasons-^ 
Reasons  for  nfusaU  need  not  be  slated — 7Vea- 
rfc.'i  right  to  move  High  Court  to  quash 
proceedings  lohen  called  upon    to  show  cause. 
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A  pleader  is  not  bound  to  accept  a  brief 
offered  to  him  not  to  state  his  reasons  for 
refu-iiug    to   accept    it. 

A  pleader,  having  rofused  a  brief  offered 
to  bim,  was  subjaoted  to  a  stringent  exam- 
ination to  disclose  his  reisoun,  and,  jn  its 
appearing  that  his  reasons  were  political, 
proceedings  were  started  against  hira  under 
the  Act  and  he  was  called  upon  to  show 
cause  why  he  should  not  be  reported  to 
the  High  Court  for  unprofessional  conduct. 
Without  waiting  to  show  cause,  jjleader  at 
once  moved  the  High  Court  to  quash  the 
proceedings. 

Held — That   he   was  entitled   do   so. 

That  there  was  no  rule  of  procedure 
to  i  istify  the  examination  to  which  lie  was 
fiuiijLOted.  Ill  the  matter  of  NABIN  CHAND- 
EA   DAS  GUPTA,   12  C-  W.  N-  381- 

21.  S-  13.  14.  40. — Suf:pcnsioii  from  prac- 
tice without   opiiortunlty  to   defend. 

Two  charges  were,  on  30th  December 
1899,  framed  by  a  District  Judge  against 
a  pleader  under  S.  14  of  the  Legal  Prac- 
titioners' Act,  and  it  was  directed  that  they 
should  be  heard  on  24th  January  1900.  On 
the  day  on  which  the  charges  were  framed, 
namely,  30th  Decamber  1899,  the  District 
Judge  passed  an  order  suspending  the  plea- 
der from  practice  as  from  1st  January  1900, 
pending  the  disposal  of  the  charges.  With 
regard  to  one  of  the  charges,  no  opportun- 
ity was  given  to  the  pleader  to  defend 
himself  before  the  order  of  suspension  was 
made.  With  regard  to  the  second  charge, 
the  Judge  had,  prior  to  the  date  upon 
Tvhieh  the  charges  were  framed,  made  an 
observation,  in  the  course  of  a  judgment, 
reflecting  in  general  terms  upon  the  con- 
duct of  the  pleader,  in  consequence  of  which 
the  pleader  had  written  a  letter  and  filed 
an   affidavit   by    way    of    explanation: 

Held  that  the  order  suspending  the  plea- 
der was  irregular  and  must  be  set  aside. — 
Jn  the  matter  of  a  SECOND  GRADE  PLEA- 
DER, J.  L.  R-.  24  M.  83- 

22.  S.  13.  28 — Aijrcem-nt  between  pleader 
and  client  for  pai/ni'iU  of  a  share  of  proper- 
ty  in  suit  -  Unprofession    conduct  of  pleader. 

A  sued  in  1891.  About  the  same  time 
A  executed  an  agreement  in  favour  of  his 
pleader,  that  "  whereas  A  was  not  in  a 
position  to  pay  the  pleader's  fee  at  the 
time  owing  to  poverty  and  whereas  he 
wished  to  bring  a  suit,  he  promised  that 
if  he  won  the  case  he  would  pay  one 
Inc  to  the  pleader;  and  if  only  a  part  of 
the  claim,  the  amount  would  be  reduced  in 
proportion  and  would  be  payable  whether 
the  case  was  amicably  settled  or  decided 
by  the  Court,"  The  agreement  was  filed  in 
Court   soon    after   its  execution. 

H'dd,  that,  it  was  in  eiToot  au  agreement 
by  which  tho  pleader  became  entitled  to 
a  share  of  the  pi-operty  Id  suit,  and  that 
in  accepting  such  an  agreement  he  was 
guilty  of  gross  unprofessional  conduct.  As 
the  aijreemeQt   w*s  entered     into   long  a^^o 


Sup:  Govt,  acts  (XVIII  of  1879}  [Gonti). 

and  there  had  been  delay  in  calling  oa 
the  pleader  to  explain  and  as  he  had 
acted  openly,  it  was  Jteld  sufficient  to  cen- 
sure   the  pleader.— 4,  Q.  C-,  229  =  B-  R-.  134. 

23  17  S  14- 

A  District  Judge  refused  the  renewal 
of  certificate  of  practice  of  a  Mukhtar 
who  was  being  tried  for  perj  iry.  The 
High  Court  directed  the  District  Judge 
to  renew  the  certificate  unless  he  was  of 
opinion  that  the  Mukhtar  was  guilty  of  any 
misconduct  in  connection  with  the  case 
resulting  in  his  prosecution,  and  in  that 
case  the  Judge  should  take  action  under 
section  14  of  tb  ■  Legal  Practitioners  Act. 
IN  THE  MATTER  OF  THE  PETITION 
OF    ALAMDAB    HUSAIN,  W-  N-    A-,  1901. 

p  60 

24  18  S-  14 — Professional  misconduct — 
Charge  before  a  Joint  Magistrate— His  transfer 
before  inquiry  to  another  division — Riglit  of 
District  Macfistrale  to  tran-ifer  the  case  to  him 
in  the  other  Division — Pleader  accusing 
Magistrate  as  acting  maliciously,  vexatiously 
and  with  a  vindictive  spirit,  lohether  amounts 
to  professional  misconduct. 

A  pleader  was  charged  with  professional 
misconduct  for  the  alteration  of  the  data 
in  a  certain  petition,  which  was  presented 
to  a  Sub-Magistrate.  The  case  came  be- 
fore the  Joint  Magistrate  of  that  division 
for  inquiry,  who,  before  the  date  of  the 
inquiry,  was  transferred  to  another  divi- 
sion. The  District  Magi.strate  ordered  trans- 
fer of  the  charge  to  the  same  Joint 
Magistrate,  on  the  ground  that  he  had 
dealt    with    the    matter  ia  the  first  instance. 

Held  that  the  order  of  the  District 
Magistrate  transferring  tiie  chirge  to  the 
joint  Magistrate  of  a  difiijrc.it  J. vision  was 
unauthorised,   and  should    bj   suo   aside. 

There  is  no  ijrovision  of  law  which 
authorises  the  issue  of  either  a  summons 
or  a  warrant  against  a  plei.d.3r  who  fails  to 
appear  in  answer  to  a  charge  preferred 
against  him  under  S.  1-1  of  the  Legal  , 
Practitioners'    Act. 

Where  a  Magistrate    Lssued     a     warrant         ! 
against  a  pleader  in  such   a   case,   and  the        ^ 
pleader   attached     a    v/ritten     statement    to 
the  warrant   in    which   he  stated     that     the         ' 
Magistrate,   in    issuing     the     warrant,     had 
acted    maliciou-ly,   vaxaiiously,  .t'-jd   with   a 
vindi'-tive   spirit,    it    w.s    held,     that     such 
language',  though  to    the   list   degree  impro- 
per,   did   not    amount     lo     fr-.udubn:,     or 
crossly  improper  conduct  in    the  discharge  of 
his   professional   duty,    within  the    meaning 
of  S.    14     of    the     Legal    Practitioners'  Act, 
(4  B    R     P-   C.    283,    24   Jl   17     followed^    K. 
R.    RAM \ CHANDRA   IYER,   In  re,    3.  M.- 

L.  T.  237 

25   g.     14 — Jurisdiction    to    en^iin    iaio 

mi.sonidud. 

Held.    I  hat   the   first     clause   of   Section 
\.l  (,f   the    Legal  Practitioners  .\ct   emp.Twera       J 
any     uourt  in  which  a  picador  practises  to      I 
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consider  a  charge  of  uiisconcluot  made 
against  him  in  such  civirt.,  Tho  section 
does  not  limit  tho  consideration  of  a 
charge  to  tho  court  in  which  tho  miscon- 
duct is  alleged  to  have  been  O'lmmittod. 
IN«HE   M,\TTEIl^OF   BABU    HET   RAM. 

188  P  L  R.  1901  " 

2S  S.  14— Ste  S  13  and  li—5.  G.  W. 
N.  J5  No  IS,  21.  M  17  No  19,  12  C.  W.IN.  3S1 
No.  11,  2t,  M.  83,  No.  21  .^upra. 

27  8-  27 — Pleader's  fee,  how  to  be  calculated 
--Mai-Icct  value  of  the  S7cit  for  redemption 
—Act  X['in  of  1S79,   s.  27. 

Held,  that  in  a  redemption'  suit  the 
pleader's  fee  should  bo  calculated  on  the 
amount  which  is  tho  value  of  the  subject- 
matter  of  the  suit  for  the  purpose  of 
jurisdiction  of  the  Court,  namely,  the 
amount  of  the  principal  sum  expressed  to 
be  secured  by  the  mortgage  deed — SHEO 
BA.J    SINGH    V.     JIADARI,    6-   0-  C,   130. 

28— S.  27>  2S—Aiireemcnt  not  filed  in 
Co  art— Contract  Act.  (IX  of  1872)^8.  217,  218 
— Lien. 

The  Legal  Praclitiouers  Act  doos  not  enact 
that  no  claim  by  a  ploader  for  professional 
services  rendered  or  for  recovery  of  outfees 
advanced  shall  be  sustainable  unless  an 
agreement  in  writing  for  tho  same  has  been 
entoced  into  with  tho  client  and  filed  in  Court, 
but  only  that  an  agreement,  if  any,  in  re- 
spect thereto,  shall  be  void  unless  the  same 
has  been  reduced  to  writing  and  filed  in 
court.  A  pleader  (as  the  Court  found),  at 
the  request  of  his  client  disbursed  moneys 
lor  out-fees  in  a  suit  in  which  he  was  re- 
tained, and  took  a  promissory-note  for  the 
amount   of  the  disbursymants. 

Hild  that  tho  promissary-note  was,  with- 
in the  meaning  of  s.  28  of  the  Legal  Practi- 
tioners Act,  an  agreement  re-^peoting  the 
amount  of  piyment  for  charges  incurred  or 
disbursements  made  by  the  pleader  in  re- 
spjct  of  tho  suit  in  which  he  had  been  re- 
tained, and  as  it  had  not  teen  filed  in 
Court  as  required  by  the  section,  it  was 
invalid.  But  that,  indci)ondently  of  the 
promissory-note,  the  pleader  was  entitled 
to  recover  the  out-fees  advanced  by  him, 
and  under  s.  217  of  the  Contract  Act,  he 
was  entitled  to  retain  the  same  out  of  the 
sums  received  by  him  to  the  credit  of  his 
client.  Razi-icd-din  v.  Korim  Bakhsh,  (I.  L. 
B.,  12  All.  169),  and  Sarat  Chunder  Roy 
Chowdhry  v.  Chundra  Kanta  Roy,  (I.  L. 
R.,   25    C'al.     80.5),    commented    on      SUBBA 

PiLLvi  0.  ba:masajii  ayyab.  14  M-  L. 
J.  274  =27  M.  512 

29  S.  27,  28 — Suit  for  fee  when  no  ag- 
rei'muit  viade — Remuneration  when  several 
practitioners  engaged. 

Wlion  there  is  no  agreement  between 
a  pleader  and  his  client  as  to  the  foes  that 
.should  be  paid  to  the  pleader,  section  28  of 
tho  Legal  Practitioners  Act  does  not  bar  a 
claim  for  fees  oa  account  of  work  done 
by   the  pleader    for  the  client. 

In  case  more  than  one  pleader  is  em- 
ployed,  the    fees    allowed   under   the    rules 


Sup:  Govt,  acts  (XVIII  of  18791  (Contd) 

should  bo  equally  divided  among  tliem 
SABAT  CHANDRA  ROY  CHOWDRV  v' 
CHANDI    CUARAN    MITRA.     7.   C     W    w" 

300.  "■ 

30  8.  '27  to  30— See  S.  6,  12,  13,  .27  to 

30— ai.  p.  R.    1907.    (F.  B.J. 

31  8.  28— Pleader's  fee  -  Reasonable  re- 
muneration— Rate  fixed  by  Judicial  Commis- 
sioner's  Court. 

Held,  that  in^tho  absence  of  any  agree- 
ment a  ploader  can  not  claim  more'  thaa 
reasonable  remuneration  for  his  services. 
He  has  no  right  to  payment  at  the  rata 
fixed  by  this  Court  for  determining  the 
amount  of  pleadei'j  fees  payable  as  costs 
between  party  and  party.  MANOHAR  LAL 
V.    RAJA   JANG    BAHADUR     KHAN      4  n 

C,  345  ■       "■ 

32  8.  2i— Agreement  to  pay  full  legal  fee 
viust    be    in   writing  and   filed. 

The  agent  of  B  made  A  a  pleader  draft  a 
plaint  agreeing  to  engage  him  to  conduct  tha 
case  and  to  pay  a  full  legal  fee.  A  drew  up  tha 
plaint  and  handed  it  over  to  the  agent,  who 
filed  it  through  another  pleader.  °A  sued  B 
for    damages. 

Held,  that  the  agreement  being  regarding 
the  amount  of  payment  for  service  and  not 
being  written,  signed  and  tiled  as  provided 
by  S.  28  of  the  Act  was  invalid  and  unen- 
foroible,  and  the  suit  should  fail  (12  A  169 
9M  375,  25  C  805  and  27  M  512  Rcf)  R\- 
GHUNATH   SARAN    SINGH    v.  SRI    BAJI 

3  A  L  J.  579  (F-  B  >=A.  W-  N.  (1908) 
235  =  1  M.LT    242. 

33— S.  2%—Specml  agreement — Agreement  in 
vakalatnayiia — Misjoinder. 

A  pleader  borrowed  money  from  B  and 
there  was  an  agreement  that  tho  loin  would 
be  set  off  against  fe<>s  in  B's  cases  in  which  A 
would  appear  and  file  certificates.  B  brought 
a  suit  for  recovery  of  the  loan,  and  A  with 
his  brother  C  sued  B  for  declaration  that  tha 
debt  was  satisfi  >d.  It  was  found  that  A  &  O 
had  rendered  professional  services  and  had 
filed  certificates  in  cases  in  which  they  had 
appeared. 

Held,  that  A  was  entitled  to  a  deduction 
of  his  fees  from  the  loan  as  the  fact  of  the  en- 
gagement was  proved  by  the  vakalalnama 
which  provided  that  he  was  to  be  remunerat- 
ed. (12  A  169  Distinguished). 

Held,  further,  that  the  fact  that  A 'a 
brother  appeared  as  a  co-plaintiff  did  not 
prejudice  B  and  the  suit  should  not  be  dis- 
mit,sed  for  misjoinder  of  parties.  CHHAN- 
NU  LAL  V.    ASHARPI    LAL,    4    A.    L     J. 

535= AW.  N.  1907  P-  230=29  A  649. 

34— S.  a— See  S.  13,  25^  0.  C.  229  No.  23 
supra. 

35— S-  2S— Sec  S.  27,  28—27  M.  512  No.  28, 
7  C.  W.  N.  ?S0  No.  29  supra. 

36 — S.  32 — Pleader — Practising  toithout  a 
license. 

Whon  a  person  appears  ih  Court  to  de- 
fend an  accused  person  and  represents  him- 
self as  a  pleader  N^hen  in  fact  he  is  not  ha 
may  bo   dealt  with  under   section   32   of   tha 
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Legal  Practitioners  Act.— EMPEROR  v.  BENI 
BAHADUR.— W.  N.  A-  1904,  P-  56  =  26 
A  380 

87— S.  ZZ—Riglii  "f  M^Kkktarr.  in  Civil 
Courts— Rules  of  the  High  Courts— Special  per- 
7Hission  to  act  as  pleader — Implied  permission. 
Special  leave  must  be  obtained  by  a 
niukhtoar  for  otleriog  any  legal  argument  or 
examiniug  any  witness  in  a  civil  case  from 
the  Court  in  the  particular  case  in  which 
he  may  be  engaged.  This  rule  should  be 
strictly  observed.  Such  permission  ought  to 
be  given  in  exceptional  cases  and  for  suf- 
ficient reason.  When  the  mukhtears  had  been 
acting  in  contravention  of  the  above  rule  for 
some  time  past,  they  had  either  express  or 
implied  permission  of  the  Court  and  there- 
fore no  proceedings  should  be  taken  against 
them  under  the  Legal  Practitioners  Act.  - 
EA.T  MOH  ^N  MUKHOPADHYA  v.  BA- 
SHIRUDDIN    AHMED  8-  C-   W-  IT-  401- 

38  S.  38— if^JJi  i^^cfi^'ortCfs— Tou^s— Jp- 
plication  to  have  persons  declared  as  touts — 
Hearing  an  affidavits — Validity — Operation  of 
order  limited  to    Sessions  District. 

Where  application  is  made  to  a  Court 
to  declare  persons  to  be  touts,  under  section 
36  of  the  Legal  Practitioners  Act,  it  is  desir- 
able that  the  Court  should  hear  oral  evi- 
dence, though  it  is  open  to  the  Court  to  act 
on  affidavits.  The  operation  of  such  an  or- 
der is  limited  to  the  Judge's  own  Court  and 
Courts  subordinate  to  him.  BAVU  SAHIB 
V.  THE  DISTRICT  JUDGE  OP  MADURA. 
13  ML   J    272  =  26    M    596- 

39  S-  36 — Legal  Practitioner — Vakil — R;*- 
les  framed  tinder  the  Act — Vakil's  fee  in  suit 
for  declaration. 

.\  suit  for  a  declaration  of  right  in  re- 
spect of  .immoveable  property  is  not  a  suit 
in  which  "the  subject-matter  of  the  claim 
does  not  admit  of  valuation  "  within  the 
meaning  of  Rule  35  of  the  rules  framed  under 
the  Legal  Practitioners  Act.  Such  a  suit  falls 
■within  Rule  31,  and  the  fee  to  be  allowed  to 
a  vakil  engaged  therein  is  limited  to  a  sum 
not  exceeding  the  maximum  fee  allowable 
in  a  suit  for  the  possession  of  the  same  pro- 
perty. ACHUTA  3HATTA  v.  MAN.IUNA- 
THAYYA.    I.  L.  R.,  23  M-  654,  F-  B. 

40  S-  3G— Touts — Evidence — Officer  em- 
powered to  make  lists — Delegation  of  power  of 
enquiry. 

Section  36  of  the  Legal  Practitioners 
Act  requires  that  the  persons  to  be  entered 
in  the  list  of  touts  should  be  proved,  to  the 
satisfiction  of  the  officer  empowered  to  mike 
such  list,  by  evidence  of  general  repute  or 
otherwise,  habitually    to  act  as  touts. 

The  evidence  must  be  adduced  before 
the  officer  himself,  and  it  is  not  open  to 
him  to  delegate  the  task  of  making  the  en- 
quiry or  taking  evidence  to  an  officer  sub- 
ordinate to  himself.  In  the  matter  of  MA- 
DHU  PERSHAD  &  OTHERS.  6  C-  W-  N- 
289- 

41  S-  36 — Tout — Court  competent  to  de- 
clare—Punjab Courts  Act  (XVIII  of  188i), 
Section   23, 
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A  District  judge  in  the  Punjab  ia  not 
competent  to  declare  a  person  a  law-tout 
under  section  -36  of  the  Legal  Practitiouera 
Act,  for  under  the  Punjab  Courts  Act,  sec- 
tion 23,  the  Local  Government  has  notified 
the  D. visional  Judge  to  bo  the  District 
Court  for  purposes  nf  the  L3gal  Practitioners 
Act.  i?a;«/i  LVGHHMAN  D\Su.  THE  DIS- 
TRICT   JUDGE     GUUDASPUR.     108  P.  L. 

R    1904  =  22  PR    1904  C. 

42  S  38-Ses  S.  3,  /,  36—5  B.  L.  R.  728 
No.    2  supra. 

43  S-  40— See  S.  13,  14,  40—24  M.  S3  No. 
21    supra. 

44  S-  41 — Improper  ctinduct — Advocate — 
Privilege  as   a   suitor. 

Although  any  action  clearly  taken  as  a 
private  individual  in  the  prosecution  of  a 
case,  or  the  setting  up  of  a  defence  would 
not,  under  ordinary  circumstances,  justify 
the  High  Court  in  taking  notice  of  such 
action  as  a  breach  of  professional  good  con- 
duct merely  because  the  individual  con- 
cerned happened  to  be  an  .Advocate,  yet 
conduct  which  is  in  itself  indefensible  and 
amounts  to  gross  misconduct  in  an  Advocate 
is  not  taken  out  of  the  purview  of  Section 
41  of  the  Legal  Practitioners  Act  by  a  mere 
colourable  pretence  that  it  was  the  conduct 
of  a  suitor,  defendant,  or  accused  in  that 
capacity.     Privy   Council     Appeals    Vol.    I  p. 

2H.i,    referred   to.      In    the  Matter    of   Mr. 

BARRISTER-AT-LAW.     148    P.  L-  R-,  1901 

=5  P   R    1902. 

(49)  Act.  V-  of  1881  (Probate  and  Ad- 
ministration Act) 

1  Revocation  of  Probate — Special  citation  not 
served — Onus. 

Mere  omission  to  serve  a  special  cita- 
tion on  a  person  entitled  to  it  will  not 
be  a  sufficient  ground  for  revoking  the  grant 
of  a  probate,  if  he  had  knowledge  of  tba 
probate  opplication.  The  burden  of  prov- 
ing the  existence  of  such  a  knowledge  liea 
on    the  person    alleging    it. 

The  person  applying  for  revocation  at 
a  probate  need  not  pr"ve  that  no  notice 
was  served  on  him  and  that  he  had  no 
knowledge  of  the  application  and  proceedings 
for    probate. 

Mere  omission  of  a  grantee  of  a  probata 
to  file  an  inventory  or  account  is  not  a 
sufficient  ground  for  revoking  a  probate, 
unless  the  omission  was  wilful  or  without 
reasonable   cause. 

When  a  District  Judge  ia  satisfied  that 
a  summary  grant  of  probate  should  be  ra- 
oalltd  for  want  of  special  citation,  he  should 
call  upon  the  applicant  for  the  grant,  to 
prove  his  right  in  solemn  form  but  should 
not  revoke  the  grant  directlv.  PREMCHAND 
DAS    V.  SURENDRA   NATH   SAHA,  9  C-  W. 

N    190. 

(2)  A  legatee  having  only  a  life  interest  in 
the  income  of  a  portion  of  the  testator's  estal* 
is  not  entitled  to  ^probate   or    Letters   of    Ad- 
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ministration  with  the  will  annexed — Amend- 
ment of  application  for  Probate  to  one  for 
Letters   of  Administration. 

A  luft  by  will  th3  income  of  a  portion 
of  his  iiuai  jvoable  proparty,  for  life,  to  his 
two  wsdowd  B.  &  (J.  As  to  the  rest  of  his 
propjrty,  ha  died  intestate.  B.  applied  for 
Prolrite  of  the  will.  B.  was  not  uamed  as 
executrix  ia    tho   will. 

H  LI,  that  (1)  B.  being  neither  an  exo- 
oufcrix  ill  tho  will  nor  by  necessary  iinpli- 
ciition,    Wii3  not    entitljd  to   get    Probate; 

(2)  Under  botli  Indian  and  Knglish  Law. 
universal  legatees  are  entitled  to  Letters  of 
Adin  uis:.r  itioa  with  the  will  annexed  and 
not  to  Probate  ; 

(3J  A  lagatee,  who  is  bequeathed  only 
a  l.fe  nUerostin  the  income  of  a  fractional 
part  of  the  testitor's  properly,  is  not,  as  such, 
entitled  to  ask  either  for  Probate  or  for  Lott- 
ors  of  Administration  with  tho  will  annex- 
ed and,  under  these  circumstances,  a  prayer 
for  grant  of  I'robate  cannot  be  altered  to 
one  for  obtaining  Letters  of  Administration: 

(i)  The  grant  of  Probate  does  not  give 
the  grantee  possession  of  the  property  to 
whicti  it  relates,  but  only  the  right  to  sue 
for  its  possession  (15  M,  360  &  19  C.  582 
Edlerrod  22  W  R  (Eng)  874  Distinguished  Me- 
HARUtlAND  u.  MUSSAJIMAT    LACHIIMI 

15PW.  B,1907- 

3-  s.  1  Court's  duty  to  sei  the  compliance 
of  the   Act. 

It  is  the  duty  of  tho  Courts  to  see  that 
the  provisions  of  the  Act  are  properly  com- 
plied with.  B.  G  TILAK  c.  SAKWAR  BAI 
4.  B  L.  E.  687  =  26-  B  792  (Sec  s.  so.  No.  31 
infra). 

4  S.  1 — Will — Shebait  appointing  his  suc- 
cessor. 

Where  the  sh.bait  of  a  certain  endowmont 
executed  a  document  which  purported  to 
appoint  a  manager  (adhynkha)  for  the  duo 
p>;rform.ince  of  tho  shebas  aud  pujitks  and 
other  rites  find  ceremonies  appertaiuiug  to 
tho  ahkara  in  question,  after  the  death  of 
tlie    former. 

Held,  that  the  document  was  not  a  Will, 
aud  probate  of  such  a  doouraeni  can  not 
be  applied  for  under  the  Probate  and  Ad 
minisiratiou  Act.  CHAITANYA  GOBINDA 
PUJABI    ADHICARI    v.  DAYAL   GOBIND\ 

ADHICARI.    A-  W.  N-  1021=32  C-  1082. 

6  _  8.  2~-ilU>l":ability  of  Sikhs— Brahmus 
— Effect  of  lapse  from  orthodox  practices— 
"Hindu" 

A  Sikh  is  included  in  the  term  Hindu  as 
used  in  the  Probate  and  Admini-.tratiou 
Act,  1881— L.  n.,  5  I.  A.  87;  L.  R.,  6  I.  A.,  13: 
a  Morlei,>s  Digest,  22;  9  M.  1.  A.,  19S,  referr- 
ed to. 

A  .Sikh  or  Hindu  by  becoming  a  Brah- 
mo  does  not  necessarily  cease  to  belong  to 
the   community  in    which    he  was  horn. 

^  Where  it  was  ol'j  cted  that  tho  deceased 
testator  in  matters  of  diet  and  ceremonial 
obsorvcence  bad  departed  so  far  from  the  stan- 
dard of  orthodoxy  binding  upon  him  as  a 
Hindu   or  Sikh  as  to  oxcludo  him  from  tho 
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term  Hindu  as  used  in  tho  Letters  of  Admnis- 
tration  Act. — 

Ileld,  that  such  lapses  from  ortliodox 
practices  assuming  them  to  be  established, 
could  not  have  the  effect  of  excluding  from 
the  category  of  Hindu  in  the  Act  one  who 
was  born  within  it,  aud  who  never  became 
otherwise  separated  from  the  rfligious  com- 
munion in  which  he  was  born.  Ilinii  I3HAG- 
WAN  KAUAR  v.    BOSE  &  OTHERS.     7  W. 

N.  C,  895,  =  135  P  L  R.,  1903.  =  84  PS- 
1903, -5  BL  R  845,=13  M- L  J.881  =  301 
I.  A-  249  (PC) 

5.  (a)  8.  Z—Bindu  Lata — Will. 
Held  that  probate  may  be  granted  of  n 
nuncupative  will  made  by  a  Hindu,  lu  re 
the  will  of  Ilaji  Mahavied  Abba,  (I.  L.  R  ,  24 
Bora.  8)  fallowed.  GOKUL  CHAND  ti.M.-.N- 
GAL  SEN.  I.  L.  R.,  25  A.,  3I3-A.  W. 
N.  1903.  P.  63 

6  B-  3.  8.  7. —  Testator  authorizing  executor 
to  appoint  future  executors. 

A  testator  may  by  his  Will  authorize 
the  executor  named  therein  by  him  to  ap- 
point another  jiorson  as  executor  to  tba 
Will  and  tho  nominee  of  the  executor  will 
be  entitled  to  pi'obate  when  his  appoint- 
ment takos  oiiect,  the  Probate  and  Admi- 
nistration Act  does  not  prohibit  such  an  ap. 
pointment.  MOOS  \  HAJI  JOONAS  NQt)- 
RANl  V.     HA.II       ABDUL    RAHIM      HAJI 

AHMED.    5  B-  L.  R.  639- 

7  8-3  and  7— Bequest  to  idol  shebait'a 
right  probate — Executor  by  implication. 

A  testator  bequeathed  the  bulk  of  his 
estate  for  the  shebii  of  a  thakur  and  lovda 
certain  other  dispositions  of  the  rest  of  the 
property. 

Held,  on  tho  construction  of  the  Will 
that  his  wife,  whom  he  had  appointed  shebait 
having  been  confided  with  the  execution  o£ 
the  Will,  was  executor  by  implication,  and 
as  such  entitled  to  take  out  proliate  of  tho 
Will  6  C.  W.  N.  310  Refd  to.  K'lIPAMO- 
YEE    DASSl   u.;  MOHIM  CHANDRA  DUTT. 

10  C-  W  N    a82. 

8-— e4,  12.  59.88,  90— Sec  Mohammadan 
Law— Will— 9.  C.  IK.  N.  9J'i. 

9— S-  4,  64,  71— Sec  Limitation  Act  Art. 
178—4.  O.  C.  •rn. 

10— S  4.  82 — Probate  and  Adininl:tra  io.i 
-Legal  representative  of  deceased— Bight  of 
other  party  than  exeeittor  to  site  for  de.bt3 
dtie  to  estate — 

Under  section  4  of  the  Act,  tho 
executor  or  administrator  is  ordi.arily  the 
only  persons  entitled  to  sue  for  rec.  very 
of  property  belonging  to  the  deceased's  e-.i,ii.ta. 

But  where  there  is  collusion  botweon  the 
executor  or  administrator  and  a  debtor 
to  the  estate,  a  party  interested  in  the 
estate  may  sue  both  the  administrator  and 
the  debtor  for  the  recovery  of  the  dubt. 
Oriental  Bank  Corporation  v,  QobinluU  Seal, 
(lRS.i;i.  L.  R.,  lOCal..  Tl.'^.  JIAL'KG  BWA  v. 
MA   THL  SL..  BR- 1908  1.192 

11.  3.  3,  19.  84  aad  dO^BrobiUe  granlcd  by 
mistake — Power  of  execulor  under  such  piviala 
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— Fraud — Question  raised  for  the  first  time  in 
appeal — Eq^uitij. 

Probate  can  be  granted  only  to  an 
executor   appointed   by  the   Will. 

When  no  executo  is  appointed  by  tha 
Will,  the  Universal  legatee  \i  only  entitled  to 
a  grant  of  letters  of  administration  with  a 
copy  of   the   Will   annexed. 

When  aprob.ite  is  granted  by  mistake 
instead  of  a  letters  of  aduiiuistration,  the 
executor  so  appointed  is  not  empowered 
to  exercise  any  of  the  powers  conferred  on 
executors  under  the  Act- 
When  a  Will  is  declared  to  be  a  for- 
gery and  the  Probate  is  revoked,  it  is  void 
ab  initio.  All  acts  done  under  any  title 
created  by  such  a  Will  are  void  in  law. 
When  no  allegation  of  fiaud  is  made  in 
the  written  statement  and  no  issue  is  raised 
as  to  fraud  in  the  original  Court,  a  party 
13  not  entitled  to  raise  the  question  of  fraud 
for  the  first  time  in  the  Appellate  Court. 
Under  the  second  claus3  of  section  84  of 
the  Act  a  person  who  lias  obtained  probate 
of  a  forged  Will,  which  has  been  revoked, 
is  entitled  to  reimburse  himself  out  of  the 
estate  of  the  testator  in  respect  of  lawful 
payments  made  by  him  whiln  acting  under 
the    revoked    probate.     PANDIT  PRAYRAG 

RAJ  V  goukaran  parshad  6-  C  W.  N- 
?S7. 

12—8.  6— See  s.  3,  6,  7—5.  B.  L.  R  639— 
No  6  stipra. 

13  S.  6«  7  Universal  legatees— Application 
for   probiite — 

A  universal  legatee  under  a  will  applied 
for   the  probate  of    the   deceased's    will: 

Hdd  that  under  .S.  6  and  7  of  the  Act 
a  probate  could  be  granted  only  to  an  ex- 
ecutor exi^rossly  or  impliodlv  appointed  by 
the  will  and  that  as  the  applicant  was  on 
ly  a  universil  ligatee  and  tlie  will  gave  hiin 
no  functions  of  an  executor  he  was  no: 
an  ecocutor  by  necessary  implication  usu- 
ally known  as  an  "executor  aooordiug  to 
the  tenor"  such  as  is  authorised  to  pay 
the  debts  of  the  deceased  or  to  administer 
the  states  and  was  not,  therefore,  entitlod 
to  the  probate  applied  for — 25.  C.  65,  26, 
B.  .571  referred  to.  RADHA  KISHAN  v. 
MT.   SONA   BAI,     1.   N    L.    R-    164- 

14.  S-  7«arid  90- — W'"''^ — Construction  of 
— Appointment  of  executor  by  impliction — Osees 
— Osees  poxoer  of  control. 

Where  the  testatrix  appointed  by  her 
will  a  person  as  Shebait  and  others  as 
Osees: 

Held  on  construction  of  the  Will,  as 
to  the  powers  given  to  the  Shrhail  there- 
by, that  the  Skcbait  was  appointed  execu- 
tor of  her  Will  by  necessary  iuiplioation 
within  the  meaning  of  Section  7  of  the  Act, 
and  the  Osccs  were  appointed,  as  a  oonsul- 
tive  body,  to  give  advice  and  superintend. 
BROJO  CHUNDER  GOSWAMI  v.  RAJ 
KUMAR   ROY.     6.   C.   W.  X'   SIO- 

15.  S.  7.— Sec  S.  3,  6,  7—5.  B.  L.  R.  639 
No  6  and  10.  C.    W.   N.   23:i.   No  7  supra. 


16.  8.  12- — Sec  Mohammadau  Law — WiU- 
9.  C.    W.   N.   03S. 

17.  S.    17. — Ap2'lication   by  official  trustee 
— Intention    to   renounce. 

An  official  trustee  merely  wrote  a  let- 
ter to  a  certain  person  intimating  his  in- 
tention of  renouncing  probate,  but  subse- 
quently that  intention  was  withdrawn  be- 
fore the  mitter  came  before  the  Court  and 
no  such  renunciation  was  made  before  tha 
Court.  Held  that  there  was  no  formal  re- 
nunciation in  that  case,  and  that  the  offi- 
cial trustee  was  not  precluded  from  apply- 
ing for  the  probate  L.  R.  3.  P.  &  D.  151, 
C.  W.  N.  (Notes),  civ.  25  C.  795,  L.  R.  3 
P.    &   D.    11.3,    R. 

Held,  also,  there  was  nothing  in  tha 
official  Trustees  Act  prohibiting  the  official 
trustee  from  being  appointed  as  an  execu- 
tor and  acting  as  such.  IN  THE  iSOODS 
OP  MANIGK  LAL  SEAL,  35  C-  156. 
18     s.  19- 

Where  the  testator  bequeathed  to  tha 
petitioner:;  such  interest  as  should  thereaf- 
ter accrue  on  the  testator's  estate  up  to 
his  death,  the  amount  of  which  was  not 
ascertained  and  a  provi.=.iou  was  made  iu 
the  will  as  to  the  disposal  of  all  the  do- 
mestic furniture  and  metal  untensils  (Jumla 
asbab)  existing  in  the  testator's  house  at 
his  death  whereby  the  petitioners  became 
owners  of  such  property  on  the  death  of 
the  daughter  and  the  wife  of  the  testator 
held  that  the  petitioners  were  not  appoint- 
ed residuary  legatees  by  implication  and 
were  not  entitled  to  have  letters  of  admi- 
nistration to  the  estate  of  the  tei^^tator  un- 
der section  19  of  the  Act,  CHUNNI  LAL 
V.  MOTI  LAL  W.  N.  A.  1901  p.  808- 
1?.  8.  19.— See  S.  6,  19—6.  C.  W.  N.  7i7 
No  11   supra. 

20.  S.  20.  24.--tos<  WiV — Presnption  of 
revocation— S  'co'idary  evidence — Onus  of  proof. 
If  a  will,  shewn  to  have,  been  in  the 
custody  of  the  testator,  is  not  forth  coming 
at  the  time  of  his  death,  it  is  presumed  to 
have  been  destroyed  by  h^m,  unless  there 
is  sufficient  evidence  to  rebut  the  presump- 
tion. But  such  presumption  of  revocation 
doss  not  arise,  unless  tht-re  is  evidence  to 
satisfy  the  Court  that  the  will  was  not  in 
e-istence  at  the  time  of  th  ■  testator's  death. 
Having  rcgar  I  to  the  bal  its  of  the  people 
of  this  country  and  spec  ally  those  of  wan- 
dering fakirs,  another  presumption  may 
well  a-ise,  namoly,  that,  when  such  a  do- 
cument is  not  foithcoming  after  the  tes- 
tator's death  it  has  been  mislaid.  If  a  will 
is  found  to  have  been  validly  executed  and 
not  been  revoked,  and  yet  is  not  forthcom- 
ing, it  may  be  proved  by  a  certified  copy, 
and  letters  of  admiui!^tration,  limited,  un- 
til the  original  will  is  produced,  may  be 
granted.— ANWAR  HOSREIN  v.  SECRE- 
TARY   OF   STATE    FOR   INDIA,   8    C.   W. 

K-  82I-=3i.C  885. 
21-     S-  23.    il-  — Letters  of  Administration 

— Rival    claimants — 
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Under  S.  23  of  the  Act  administration 
of  the  estate  of  an  intestate  may  be  grant- 
ed to  any  person  who  would  be  entitled 
to  the  whole  or  any  part  of  the  deceased's 
estate.  The  Court  under  this  section  must 
ascertain  whether  the  applicant  is  so  en- 
titled. It  is  not  enough  that  the  applicant 
may  possibly  have  an  interest  in  the  estate. 
1902.  L.  B."2'J.  I.  A.  17  and  21.  C.  697  re- 
ferred   to.     MA    THI  V.    SHWE    HLWA.     1. 

L  B  R.  1900-02  P  284 

22  S-  24— ■See  S.  20,  'U,   31  C.  885,   No.  20 
supra. 

23  S-   30,  34   and  53~C.  P.  Code,  fir. 

499 — Applica! ion  for  grant  of  letters  of  adminis.- 
tration — Nazlr  ordered  to  take  2>o^'''^^sion  of 
prepcrty — Claim  to  property  in  the  hands  of 
administrator,    dismissed — Apcal. 

A,  as  guardian  of  a  minor  applied  to  a 
District  Judge  under  S.  30  of  the  Act  for 
Letters  of  Administration  with  tho  will  of  the 
testator  annexed.  The  Di>trict  Judge  ordered 
the  Nazir  to  take  possession  of  tho  property 
after  taking  an  inventory  of  the  same.  The  Nazir 
took  possession  of  some  of  tho  moveable  pro- 
perty. Subsequently,  under  action  34  of 
the  Act,  the  Nazir  was  appointed  adminiAtra- 
toT  pendejite  lite  a,ni  no  complaint  was  made 
against  this  order  by  A.  A  made  an  applicaticn 
to  the  District  Judge  for  restoration  to  him  of 
some  of  the  projjerty  in  the  hands  of  the  ad- 
ministrator which  was  refused.  Held,  the 
appellant  might  have  appo.iled  against,  or 
applied  for  revision  of,  the  order  directing  the 
Nazir  to  take  possession  of  tlie  pro-iwrty.  If 
the  Nazir  was  in  wrongful  possossiou  of  his 
property,  he  had  his  remedy  against  him 
according  to  law.  Held,  also,  that,  assuming 
that  an  appj.il  lav  against  the  prpsont  order, 
which  was  doubtful,  it  was  not  one  that  could  I 
bo  interfered  with  on  appeal.  KASHI  N  A TH 
SINGH  V.  SHEOsriANKER  PANDK,  A.  W 

N  (1905),  127.  I 

24  S-  31  a.n.d.iZ—^diHinUtratcx'aeno-ars 
Act  (II  of  iH?4},  S.  17— Conflict  between  Ad- 
ministralor-Qene ral  and  Court   of  Wards. 

The  Court  of  Wards,  as  such,  cannot 
be  appointed  Administrator.  However,  this 
Court  can  in  rerlain  oitcnmstauces,  e.  t/., 
in  this  case,  wh^re  the  taUator  w.^bod 
the  minor's  estate  to  be  entrusted  to  the 
Court  of  Wards  appoint  the  uominee  of 
the  Court  of  Wards  (in  mo«t  instances  the 
Manager)  Administrator  of  tho  testator's 
estate,  with  the  Will  annexed,  under  S. 
31    of    the  Act. 

Held,  on  the  facts  of  this  case,  that 
the  .idministrator-Genoral's  laking  possession 
of  the  estate  of  tho  testator  was  iUe;'al. 
NRITTYA  GOPAL  BISWAS  v.  ADMINIS- 
TRATOR-GEMBRAL    OF   BENGAL,   m   C. 

W  N.  241. 

25  S'.SS — Elinor  wife — grantatof  letters  to 
her    husband  for    hrr  use. 

The  husband  of  a  minor  wife,  before 
he  applies  for  tha  grant  of  letters  of  ad- 
ministration to  him,  for  the  use  and  1  e- 
nefit  of  iihe  minor,  must  got  himself  duly 
appointed  guardian    for   the   purpose  of  ap 


plying  for  such  grant  as  such  assigned 
guardian.  IN  THE  GOODS  OF  6'KEMUTTY 
NEROJINIDABI,    II  C.  W.    S.-  69.7  =  34.  C. 

708 

26  S.  a4-.Sce  S.  30,  M,  53— A.  W.  N. 
lyuo.   P.   Hi'  No  23  supra. 

27  S.  41 — Application  by  executoi's  son — 
Discrct  ion. 

A  testator  bequeathed  the  whole  of  his 
property  to  an  idol  and  appointed  his 
wives  and  sou  exccutrices  and  execuior, 
who,  however,  did  not  take  out  any  pro- 
bate, but  the  sun  mortgaged  tho  l^roperty. 
After  the  property  was  sold  in  execution 
ol  a  decree  on  the  mortgage,  the  testator's 
grandsons  under  the  guardianship  of  their 
mother  applied    for    probate    of    the   will. 

}{cld,  they  being  not  executors  were 
not  entitled  to  probate,  and  the  case  waa 
not  a  fit  one  for  grant  of  probate 
under  S.  41  of  thti  .\ct,  tho  mother  being 
a  pardanashin  lady,  the  father,  the  defaulting 
executor,  would  manage  tho  whole  business. 
NARENDBA  KUMAR  PRAMANICK  v.  CHA- 
RU     CHUN  DAK    PRAMANICIC     7    C-L-J. 

558. 

28  S.  41— See  S.  23    and  41—1.  L.  B.  R. 

190U-02.    F.  2S4  No  21    supra. 

29  S.  45— Cra««  of  effects  unadmi-nistercd 
— Long  lapse  of  tivie — Frcsmnption  that  estate 
has  been  administered — Property  held  as 
shebait,    •//  part   of  estate. 

A  testator  died  is.  1884,  appointing 
his  widow  exeeatrix  by  his  will.  He  be- 
queathed the  whole  of  his  ancestral  and 
self-acquired  properties  to  her.  The  Will 
directed  the  widow  to  perform  the  shcba 
of  certain  ihakieis,  of  which  the  testator 
was  a  skcbait  and  that,  after  her  death, 
"  he     who     may    remain     as    my    heir,    as 

••hebait,    shall   perform  the   shela 

from  the  income  of  the  estates  of  tho 
drbsheba."  The  widow  tooii  out  probate  in 
1885  and  died  in  1902.  Upon  an  applica- 
tion by  the  reversioner  for  Letters  of  Ad- 
ministration, tlie  District  Judge  held  that, 
as  the  last-mentioned  direction  in  the  Will 
contemplated  some  administration  after  the 
death  of  the  widow,  the  petitioner  was 
entitled  to  take  out  Letters,  of  Administra- 
tion. 

Held,  that  the  order  of  the  District 
Judge    was  erroneous. 

The  Court  may  properly  presume,  in 
the  absence  of  anything  to  the  contrary 
and  after  this  long'  lapse  of  time,  that  the 
estate    has   been    administered. 

The  direction  fw  to  iTieha  upon  which 
the  order  was  based  did  not  relate  to  the 
testator's  own  propertv.  CHANDI  CHA  RAN 
Jl\NDAL    V.    BANKE  BEHARI   MAND.\L, 

10   C.W.N.   432        ^    ,,.,-.,    ,-       ^ 

59  S-  47  -Letters    of   Adiiiimsttation     de 
bonis  non. 

Where  the  widow  was  appointed  ad- 
ministratrix ponding  the  minority  of  her 
iufaiit  son,  and  tha  son  dje-l  during  loi- 
nority  before  the  estate  wa;  fully  admi- 
nistered,   held,  that  ilie    estate  •being   atill 
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unidmiiiistorad,  the  widow  was^eatitled  to 
administration  dc  bonis  nou  to  the  estate. 
IN  THE  GOODS  OP  GIRIS  CHANDRA 
MIT  PER    6  C-  W-N-   581- 

81-     S-      50 — lUvocaiion     of    xirubale — Just 
cause — Oinhsion  to  Jllc    accounts. 

Tlie  gi'.ant  of  probate  is  decisive  only 
of  tlio  genuineness  of  the  Will  propounded, 
and  the  ri,jht  of  the  exuuutor.i  thereby  ap- 
pointed to  raspresont  thu  estate  of  the  tes- 
tator. It  in  no  respect  deeides  any  ques- 
tion as  to  the  disposing  power  of  the  tes- 
tator, or  as  to  the  existeuoo  Of  any  dispos- 
able   property. 

Tlio  works  "become  useless  and  inopera- 
tive,■'  in  ExpLiuation  IV  to  section  50  of 
the  Probate  and  Administration  Act,  imply 
the  discovery  of  something  which,  if  known 
at  the  date  of  the  grant,  would  have  been 
a  ground  for  refusing  it;  such  for  instance, 
as  the  discovery  of  a  later  Will,  or  codicil 
or  subsequent  discovery  that  Will  was  for- 
ged, or  that  the  alleged  testator  is  still  liv- 
ing. 

A  mere  omission  to  submit  accounts 
is  no  ground  for  revocation  of  grant  of  pro- 
bate. 

Whore  the  widow  of  the  testator  pra3'ed 
for  a  revocation  of  probate  on  the  ground 
that  she  gave  birth  to  a  son,  who  died  after 
the  grant  of  probate,  leaving  her  heiress 
of  her  son,  and  that  the  opponents  appointed 
by  the  Will  uf  her  deceased  husband  to  admi- 
nister Ills  estate,  had  failed  to  exorcise  due  di- 
ligonoj,  and  had,  by  their  conduct,  shown 
thenis'lvos   unfit  to  act  as   trustees  — 

Held,  that  no  sufficient  cause  was  shown, 
witbia  the  meaning  of  section  50  of  the 
Probate  and  Administration  Act,  for  revok- 
ing the  grant  of  probate.  The  mere  fact 
that  the  estate  had  devolved  on  the  widow 
as  heir  of  her  deceased  son  did  not  by  it- 
self render  any  revocation  of  the  pro'.iate 
necessary,  as  the  fridow  was  an  liberty  to 
apply  for  letters  of  administration  to  the 
estate  of  h"r  deceased  son.  13.  G.  TILAK 
V.  SAKWARBAI,    4   B-    li.   R.   637.-26-  B. 

792- 
32     s.  50 

Tlu;  petitioner,  sister's  son  of  the  de- 
ceased, applied  under  section  50  of  the  Pro- 
bate and  Administration  Act,  to  set  aside 
letters  of  aduiinistvation  granted  to  the  op- 
posite party,  on  t  jo  ground  that  she  had  sub- 
m-tt,ed  a  fal-o  inventorty  and  had  been 
wasting    the  estate   of   the   deceased. 

The  District  Judge  held  that  the  peti- 
tiouer    had    no   locus   standi   to   apply. 

On    appeal   to    the   High    Court — 

Held,  that  the  petitioner  as  the  next 
presumptive  reversioner  to  the  property  was 
justified  in  applying  for  revocation  of  the 
letters  of  adminisiration.— S  Gal,  570;  SI 
Cid.,  5:19,  foUoiecd;  28  Oal.,  4il,  referred  to. 
BKPIN  BEHARI  SHAHA  v.  MANODA 
DASl,  6  C.  W.  TS.  9i2. 

33-     S.  bQ— '"ill— Validity    of   will— Proof 
ill    common,    form — Frobate,  delay   in    taking 


out-Application  for  revocation-Will  in  solemn 
form — Omis  of  proof — "Just  catise". 

A  will  w.as  executed  the  day  before  the 
death  of  the  testator  in  1878,  and  probate 
was  obtained  in  1884  in  common  form  with 
issue  of  citations.  On  an  applicuion  made 
in  189G  by  tlie  appellants  foi  revocation  of 
probate  on  the  ground  that  the  will  was 
not  genuine,  the  District  Judge  placed  tho 
onui  on  the  respondents  to  prove  the  will, 
and,  holding  that  the  evidence  was  unre- 
liable and  insuRioient,  granted  tho  applica- 
tion for  revocation.  The  High  Court  re- 
versed tbat  order,  being  of  opinion  that, 
if  the  application  were  r  garded  as  one  to 
obtain  pcoof  of  the  will  in  solemn  form, 
it  was  without  precedent  after  so  long  aa 
intLrval  from  the  da'e  of  probate. 
That  the  appellants  sboald  i,t  least  have 
shown  when  they  became  aware  of  the 
probate,  and  that  consider. ug  the  difficulty 
of  proving  the  will  in  solemn  form  after 
the  long  time  that  had  elapsed,  there  was 
sufficient  evidence  of  its  due  execution. 
Also  that,  if  the  application  was  one  under 
s.  50  of  the  Probate  and  Adminstration 
Aoo  (V  of  1881),  in  which  case  it  was 
doubtful  whether  the  burden  of  proof  was  not 
on  the  appellants  to  show  that  tho  will  was 
fictitious,  no  "jnstcnuse"  had  been  showa 
for    revoking   the    probate. 

Held  "on  the  evidence,  that  under  tha 
circumstances  of  the  case  there  was  no 
ground  for  differing  from  tbo  decision  of  the 
High  Court.— KALI  DAS  CHUKKEUBUT- 
TY   V.    I3HAN  CHUNDKR  CHLTCKI'IRUUT- 

TY,    9  C  W  N  49;=31  C  9  14   (P  Cl- 

34-  S-  50'  R'Vocatlon  Issues  in  inch 
proceeding  Just  cause — Order  against,  Ilidu 
■widOLU  binds  reversioners 

A  applie  for  revocation  of  Letters  of 
Administration,  with  the  Will  of  the  de- 
ceased annexed,  and  prayed  that  the  Will 
should    be    proved   before    A. 

Held,  that  until  A  made  out  a  case 
for  revoeatiou,  the  question  of  the  genuine- 
ness    of    the     Will     could    be   gone      into. 

English  practice  and  practice  of  mofus- 
sil    Courts   in    India      distinguished. 

Held,  further,  that  a  previous  applica- 
tion for  revocation  by  the  widow  of  the 
deceased  having  failed,  that  decision  bound 
a  reversioner  and  the  latter's  application  for 
revocation  could  not  succeed  except  on 
proof  that  the  previous  proceeding  had 
been  collusive  and  frau'iulent.  9  JNI.  I.  A.  5::i9, 
G04  aud  11  C  186  referred.  DURGAGATI 
DEBl  t..   SOURABINI   DEBI,     IQ   C  W.  N. 

955=33  C  1001 

85.     S-   60-    Revocation— Proof  in    Solemn 
form. 

A  will  was  proved  by  an  executrix  In 
who  was  the  solo  legatte  in  common  and  not 
in  solemn  form  without  issuing  citation  to 
the  next  reversioner.  On  her  death,  hor 
heir  took  possession  of  the  property  as 
heir  1 

Held  that  the  heir  of  the  executrix  may 
'  bo  ordered  to  prove  the  will  iu  solemn  form 
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in  the  presence  of  the  next  reversioner.  In 
default,  the  probate  was  revoked.  IN  THE 
GOODS  OF  GOPf  MOHAN  BYSACK  AND 
IN  THE  M\TTEH  OF  THE  PETITION 
OF  NEMAI  GHAND  BYSAOK,  5  G.  L.  J. 
500. 

36     S-    50-     Citation    on    minor    throiitjh 
guardianship  of  applicant — Revocation. 

Wliore  au  applicant  for  probate  of  a 
will  took  out  citation  upon  a  minor,  who 
wa3  rc'pi-esented  by  the  applicant  herself  as 
gu.irdian. 

Hiid,  that  the  proceedings  to  obtain  the 
grant  were  dufective  in  substance  and  the 
graut  should  be  revoked 

The  fact  that  the  petitioner  for  revoca- 
tion of  probate  was  acting  in  concert  with 
Bomubodj  else  could  not  take  away  the 
right  wliich  she  otherwise  possessed  of  ap- 
plying for  rovocatiou.  SHOROSHIBALA 
DEBI  V.  ANANDAMOYEE  DEAI  12  0.  W. 
N.  G. 

87-  S-  60-  Oral  will —  Grant  of  Letters 
of  Administration. 

A  Haraugi  died  of  plague  leaving  pro- 
perty, imJ  a  grant  of  Letters  of  Administra- 
tion was  made  in  favour  of  B.  Afterwards 
C  and  D  alleging  themselves  to  be  managers 
of  a  Sar:'.ugi  temple,  applied  for  revocation 
of  the  said  grant  on  the  ground  that  A 
before  his  death,  had  bequeathed  a  shop  and 
havclii  out  of  the  property  to  the  said  tern- 
pie. 

Held  that,  as  the  oral  will  was  established 
the  graut  of  Letters  of  Administration  was 
riglitly  revoked  under  para  3  of  S.  50  of 
the  Act  rj.'fa,  the  sliop,  and  havelic.  MANGTU 
V.  TU   MAUNG.     p.  W-  R-  1907- 

38    S    50-  4,  6—26  B-  792— Sec  S.  50- 

A'o.  ^I   stpra. 

89  S-  50  (5) — False  statement  regarding 
the  <ate  of  interest  charged — Prcvocation  of 
I'lub  lie. 

S.  .50  cl  (5)  of  the  Act  is  not  applicable 
where  the  probate  holder  only  makes  a  false 
Btat.mont  as  to  the  rate  of  interest  charged  ; 
nor  the  mere  filing  of  an  incorrect  inven- 
tory is  enough  to  justify  the  revocation  of  a 
probate.  It  must  be  untrue  in  material 
rosp.o's   to   justify    the  revocation,     GOKAL 

D\s  c  PURsiioTTAJi.— 4.  B-  L-  R- 909- 

40  S.  50,  55,  69.  83-U'iM— Cn-rt  I'roccdnre 
Cod^  (.kJ  ATI'  of  1882),  s.  588~Ordcr  reject- 
ing an  application  under  s.  50  is  a  decree  a7id 
appcaliiUe — Order  under  s.  86  effect  of  Aesig- 
nee  from  the  legatee — Locus  standi  for  revo 
cation  if  the   Will. 

An  application  under  s.  50  of  the 
Probate  and  Administration  Act  praying 
for  revc.catiou  of  a  Probate  must  be  treated 
under  I  he  provisions  of  g.  55,  8.3,  as  a  suit 
and  th,j  order  passed  on  that  application 
mu.st  liO  regarded  as.  an  order  passed  in  a 
suit.  The  order  dismissing  such  au  appli- 
cation .'.mounts  to  a  decree  and  against 
Buoh  an  order  there  lies  an  appeal  under 
the  law.  The  expression  "order"  in  s.  86 
duos  not  mean  such  an  order  only  as  is 
referred  to  in  B.  588  of  the  Civil  Procadura 


Code.  A  person  interested  by  assignment 
from  the  legitea  in  the  estate  of  the 
deceased  mvy  where  a  Will  has  beou  sot 
up  and  prjvsd  at  variance  with  his  inter- 
ests apply  for  the  revocitioii  of  the  Will  so 
set  up.  (i  G.  363)  and  (20  G.  37)  foUo.ved 
SHEIKH   AZIM   v.    GHANDll.VN.ATH,    8    C. 

w.  N,  748. 

41  S    50:69~AppUcatio'i.  by p^lrchaser from 
heir  to  reo<>ice  Letters  of  Administration. 

H'dd,  thxt  apurohiser  of  the  property 
of  the  deceased  from  his  hier  cau  make 
an  application  for  revjctioa  of  Letters 
of  Administration  granted  in  respect  of 
the  property  of  the  deceased. — 4  C,  360,  and 
2)  C,  37,  referred  to.  LALIT  MOHAN 
BHUrrACH\.BIEE  v.  NAVADIP  CH.YND- 
RA   KAPARIA.     28    C,  587- 

42  !^   50  and  83— 

A  suit  should  be  brought  in  the  Court 
by  which  the  probate  was  granted  to  re- 
voke it  on  the  ground  of  the  invalidity  of 
the  will,  form  of  plaint  No.  115  to  be 
u.,ed  by  the  plaintiff.  But  when  an  appli- 
cation is  made  to  recall  the  grant  of  pro- 
bate oil  the  ground  of  some  irregularity 
in  making  the  grant,  it  will  be  properly  made 
by  motion.  i  C.  360,  referred  to.  IN 
THE  GOODS  OP  H.ARENDRA  KRISHNA 
MUKFRJEB,  DECEASED.  6  W.  N'  C-. 
P  333- 

43  8.  50  and  ^l ^Revocation  of  probate. 
The  expression  'High  Court'  in  sec- 
tion 87  of  the  Probate  and  administration 
.Act  is  not  intended  merely  to  be  coufiued  to 
the  High  Court  in  its  appellate  jirisdiction, 
but  also  includes  the  High  Court  exorcis- 
ing oi-iginal  jurisdiction  under  section  87, 
The  High  Court  exercisiug  original  juris- 
diction has  concurrent  jurisdiction  with  the 
District  .Judge  for  the  purpose  of  exercis- 
ing all    powers   provided    by    that   Act. 

Am  applicatian  under  section  50  and 
not  a  suit  should  be  filed  to  have  tha 
probate  revoked  on  the  ground  of  forgery. 
Preceding  of  this  kind  ought  not  to  be 
initiated  by  rule  but  by  notice.  The  rule 
ought  to  be  confined  to  urgeni,  applications. 
The  duty  of  the  Judge  upon  an  application 
being  made  under  this  section  depends  upon 
what  has  passed  on  the  previous  grant  of 
probate.  4  C.,  360,  referred  to. 
IN  THE  GOODS  OP  MOHENDRA  NAR.UN 
ROY    DECEASED.     5  W.    N .    C-,     P-  377- 

44  S   50,  98— n'ill^Probate,  revocation  of 
Account — Commission — District  Judge,  powers 

of- 

A  District  Judge  has  no  power  to  in- 
stitute an  audit  of  the  inventory  and  ac- 
count submitted  by  an  executor  under  s. 
08  of  the  Probate  and  Administration  Act, 
j  undertaking  elaborate  and  expensive  pro- 
ceedings for  that  purpose;  nor  does  the  sec- 
tion empower  Uim  to  hold,  of  his  own  mo- 
tion, a  judicial  inquiry  into  that  matter  and 
make  the  executor  pay  the  costs  of  it;  nor 
can  such  an  aulhority  be  implied  from  the 
provisions  of  the  Civil  Procedure  Code  aa 
to   the    appointment  of    a  Commissioner  to 
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examine  such  aocouata.  All  that  the  Dis- 
trict Judge  U.is  to  do  uader  the  section  is 
to  see  thtt  the  iuveiitory  and  account  2Jri))Ki 
facie  satisfy  its  requi.-o.nents.  In  ISD'J,  an 
executor  exliibited  in  the  Court  of  the  Dis- 
trict Judge,  uuder  s.  93  of  the  Probate  and 
Administration  Act,  an  account  of  the  estate 
of  the  testator,  for  one  year  from  the  grant 
of  probate;  and  the  then  District  Judge  re- 
corded the  orJor — "Accounts  checked  and 
reported  to  be  correct" — on  it.  No  further 
action  was  tik^n  with  regard  to  it  until  1902, 
when  a  new  District  Judge  ordered  the  ex- 
ecutor to  file  a  revised  account  for  that  year, 
and  also  further  accounts  for  the  subsequ- 
ent years: 

Held  that  the  proceedings  of  the  new 
District  Judge  to  reopen  the  matter  in  1902 
in  connection  with  the  accounts  were  ultra 
vires  and  illegal.  A  District  Judge  has  no 
power  to  commence  proceedings  to  revoke  a 
probate  under  s.  50  of  the  Probate  and  Ad- 
ministration Act  on  his  own  motion.  S.4- 
E.\T  SUNDARI  B.\RMANI  v.  UMA  PRO- 
SADROY  CHOWDHRY.  8  C.W.N.  578 
=31  C    6iS- 

45  S.   51.  69 — Grant  of  probate  ani  Let- 
ters of  Administration — Will — Caveat. 

No  person  is  entitled  to  enter  a  caveat 
against  a  grant  of  probate  or  letters  of  ad- 
ministration unless  he  can  show  that  he 
has  an  interest  in  the  property  and  that 
Buch  interest  is  prejudiced  by  the  will  set 
up. 

When  au  application  for  probate  is 
made  it  is  not  within  the  province  of  the 
District  Judge  to  determine  any  questions 
of  title  regarding  the  property,  which  the 
will  purports  to  dispose  of.  Under  the  Act 
probate  or  letters  of  administration  miy  be 
granted  even  when  the  will  is  unsigned,  i.  G. 
I  12.  B.  101,  18.  B.  749,  19  A.  453.  cited,  24 
B    8  followed.  GOPAL  DAS  v.  Mt.  BANDAN 

16  C  P   L   R-  1902.  p.  101- 

46  S.  ^ISiTS—Li'^tl'^rs  of  administration — 
viarits  of  parties  to  be  considered  in  granting. 

A  was  the  stepson  and  B.  the  sister  of 
C.  the  deceased  to  whose  estate  A  applied 
for  letters  of  admiaisCratiou.  Th3  case  was 
dealt  with  as  if  it  had  been  a  suit  to  de- 
termine which  of  the  parties  was  entitled  to 
C's  inheritauce  instead  of  being  merely  an 
application  for  the  grant  of  letters  of  admi- 
nistration. Tue  District  Court  decided 
against  the  present  appellant  A  on  the 
grounl  that  it  was  proved  that  after  his 
father  D's  diath  the  separate  property  of  D 
and  the  jointly  acquired  property  of  him 
and  his  wife  C.  were  devidod  between  A 
and  C  and  coesaquently  A  had  no  fur- 
ther claim  to  t  le  part  left  by  G  on  her 
death.  It  was  pointed  out  that  a  step-son 
succeeds  to  the  estate  of  a  step-mother  (save 
in  the  case  of  certain  ancestral  property 
of  hers)  in  preference  to  the  collateral  blood 
relatives. 

Held  that  the  appellant  A  not  only 
should  have  been  admitted  by  the  District 
Court  to  have  a  claim  to  inherit  and  there-  | 
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fore  to  be  entitled  to  letters  o[  administra- 
tion, but  to  have  a  claim  superior  to  that  of 
the  respondent  who  was  apperantly  excluded 
altogetner  from  sharing  in  the  inheritance, 
U.  B.  R.  1897-98  inheritance  P.  1  and  P  R 
val.=^35.  P.  327.  r.fcrred  to  NGA  SON  v 
MA  NYO.  IJBB'  I90I-  P-  a-  (probate  and 
administration') 

47  S.  51  and  TQ— Decision  between  rival 
claimants. 

On  the  death  of  a  female  proprietor  her 
sou  D  and  one  il  who  alleged  herself  to  be 
the  adapted  daughter  of  the  deceased  ap- 
plied for  letters  o-f  administration.  M  ad- 
mitted that  D  was  the  son  of  the  deceased 
but  rcj)ined  that  having  been  obedient  to 
his  mother  and  having  lived  apart  from 
her  he  was  not  entitled  to  inherit 
her  property  nor  was  he  entitled  to  the 
latter's  claim.  D  denied  this  and  also 
denied  IFs  adoption  by  his  mother.  Tha 
adoption  was  not  proved.  Held  that  as  M 
lived  with  the  deceased  up  to  the  time  of 
her  death  and  assisted  her  in  the  conduct  of 
her  affairs,  and  as  D,  though  entitled  to 
inherit,  had  for  long  lived  apart  from  hia 
mother  and  has  had  independent  interest 
there  is  no  doubt  that  the  estate  is  likely 
to  be  administered  better  by  JI  than  by 
D.  MA  MYA  ME  v.  MAUNG  BA  DUN.  L. 
B  R  1904    P   224. 

48  S.  61 — Chinese  Law — Chinaman  mar- 
ryimj  foreign  woman  of  different  religion,  and 
claiming  to  administer  her  estate  after  her 
death. 

Plaintiff,  a  Chinaman,  had  two  Chines© 
wives  whom  he  had  married  in  succession. 
On  coming  to  Rangoon,  he  went  through 
a  ceremony  of  marriage  with  one  M  A  Hi, 
a  Burin  !se  (Zerbadi)  womm,  who  lived 
with  him  and  was  reeo^iised  liy  the  com- 
munity as  a  wife.  Plaintiff  was  a  follower 
of  Confucius;  Ma  Bi  was  eitiier  a  B.id- 
dhist,  or  a  Mahommedau.  On  .M.i  Hi's  dea'.h, 
pl.iintift  applied  for  letters  of  administration 
to  her  estate.  Defendants  failed  lo  establish 
any   rights  as  caveators. 

Held  after  consideration  of  the  legali- 
ty of  the  marriage,  and  of  the  rights  wnich 
it  gave  to  plaintifi  in  Ma  Bi's  eite.te  after 
her  death,  that  in  the  ciroumstanoea 
pliintiff's  claim  was  just  and  reasonable, 
and  ordered  accordingly.  Civil  lle-ular  No. 
21  of  lyJO,  M-i  Ym  V.  Kai  Ya  and  an- 
other  (unrepjrted);  Fonc  Lo.i  v.  :dijii  and 
otlicr^,  (19 J3)  2  n.  B.  R.,  95;  referred  to. 
PAI  13ENG  TE-^IG  v.  KO  M  >UNG  ANJ> 
ONE  2.  L.  B-  R.  1931-  P-  231. 

49-  8.  51i  78- — Surety — Disch  irge  of — Con- 
tract .4c(,  1S72.  Section  130 — Adn.nistration- 
bond. 

Where  an  application  was  made  to  th& 
District  Judge  by  a  surety  in  .m  adiutuis- 
tration  .bond  to  call  upon  the  administra- 
trix to  furnish  a  new  surety  and  lo  release 
him  from  the  liability  under  the  sociirity- 
bond,  on  tha  ground  of  unl-admiuistration 
of  the  executrix,  /;eW,  that  upju  general 
equitable   principles  and  under    dection  130 
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of  the  Contract  Act  the  surety  on  proving 
bis  allegations  had  the  right  to  be  discharg 
ed  from  his  suretyship  as  regards  future 
transactions— I/.  H.  1^.  J'-^q-  Cas.,  iM\  19  Bom., 
S45.  referred  to.  KAJ  NARAIN  MOOKER- 
JEE    V.    PUL    KUMAKI   DEBI.     6  W.   N-> 

C  7=29  C.  68 

50.  S.  53-  See  S.  30,  34,  53— A  W.  N 
19U7.  P.  127  no  23  supra. 

51.  S.  55-  Sea  S.  5U,  55,  69  83.-8.  C.  W. 
N.  448  No.  40  supra. 

62     s.    59- 

The  creditor  of  ono  of  the  heirs  of 
the  deceased  opposed  the  grant  of  the 
probate,  alleging  tbat  the  will  was  a  for- 
gery which  had  been  set  up  at  the  in- 
stance of  the  brothers  of  the  deceased  so 
as  to  put  the  property  of  the  deceased  bey- 
ond his  reach,  if  the  property  had  de- 
scended to  the  heirs  of  the  deceased,  as  it 
would  have  done  if  there  had  been  no  will, 
then  the  property  would  have  been  liable 
to  be  attach  d  in  execution  of  his  debt 
against   the    heir 

Udd,  that  the  creditor  had  a  locus 
standi  to  come  iu  and  to  oppose  the  grant  of 
probate.  The  words  'claiming  to  have  any 
interest  in  the  estate  ef  the  deceased.'  in 
Section  69  of  the  Probate  and  Administration 
Act,  mean  '  claiming  to  have  an  interest  in 
the  property  left  by  the  deceased.  6  Cal., 
429,  10  Cal.,  19,  referred  to.  KISHEN  DAI. 
V.  SATYENDRA  NTAH  DUTT.     28  C-  441- 

53-  S.  59.  See  Mohammadan  Law— Will 
—9  C.  W.  N.  938. 

54.  S«  64 — Letters  of  administration.  Ob- 
jector  himself  asking  for. 

When  a  caveator  files  a  petition  object- 
ing to  the  grant  of  letters  of  administra- 
tiou«and  concluding  with  a  prayer  that  let- 
ters may  be  granted  to  liim,  this  does  not 
constitute  a  sutTicient  application  for  letters 
within  the  meaning  of  S.  04.  of  the  Act. 
No  order  entitl  ng  a  petitioner  to  letters 
ought  to  be  made  until  he  has  filed  a  va- 
luation of  the  pioperty  under  S.  19  cl.  (1) 
Court-fees  Act  and  paid  the  proper  fee. 
When  an  objector  asks  for  letters  himself 
ho  should  be  required  to  put  in  a  petition 
setting  out  the  facts  required  in  S.  64  of 
the  Act  together  with  a  proper  valuation 
of  the  estate— MAUNG  PO  v.  MAUNG    KYA 

YAING,  I.  Ii.  B.  R.  1900-02  P.  178. 

55  S-  64 — Application  an  heir — 
Held  that  when  an  applicant  is  entit- 
led to  inherit  and  is  under  no  positive 
disqualification,  and  there  is  no  applica- 
tion by  auy  other  person,  the  applica- 
tion should  not  be  refused.  Living  apart 
from  parents  and  not  attending  in  illness 
does  not  of  itself  rupture  family  ties  or 
disqualify  children  from  inheriting.  2.  U, 
B.  B.  192-96  P.  184.  referred  to.  MAUNG 
SA  SO  V.  MA  PAW.  U-  B-  R.  1908.  p.  7 
{Probate  and  administration) 

66  S-  64— Stu  S.  i.,  6i,  71- Sec  Limita- 
tion Act  Art.  US—i.  0.  C.  il2i.  No  9 
supra. 


67   S.   69— See   S.  50   and  69— H.  C.    W.  N. 

748    No    40    and   28.    C.     587   No     41     supra. 

58  S-  Q9-See  S.  51,  60—15.  C.  p.  L.  R, 
1902.   P.    lUl   No  51  supra. 

69  S-  69  and  71 — Application  for  pro- 
bate of  the  will  of  a  Hindu  widow  Hus- 
banu's  reversioner  objection  that  widow  had 
no  poivcr  to  dispose  of  huband's  property 
by    will   invalid. 

An  executor  by  implication  applied 
for  the  probate  of  the  will  of  a  deceased 
Hindu  widow.  The  reversionary  heirs  of 
her  husband  objected  to  the  grant  of  tho 
probate,  mainly,  on  the  ground  that  the 
widow  had  no  power  to  make  a  will  dis- 
posing of  the  property  of  her  husband. 
Held,  the  objectors,  not  being  persona 
claiming  to  have  any  interest  in  the  estate 
of  the  testatrix,  within  the  meaning  of  sec- 
tion 69  of  the  Probate  Act,  had  not  right 
to  chalenge  the  will  set  up.  Their  claim, 
as  reversionary  heirs  of  tho  husband  of  the 
testatrix  was  outside,  and  independent  of 
tho  will.  If  the  widow  had  no  power  of 
will  the  objectors  were  not  hurt.  If  the 
property  was  theirs,  they  could  bring  a  suit 
to  recover  it.  BAISTAB  CHARAN  SHAHA 
V.  GANGA  SAGAR  SAHA  ROY.  1.  fi  L 
J.  258. 

60-  S-  70.  71-— Objection  to  application- 
Caveat. 

Opposition  to  an  application  under  this 
Act  should  bo  m-ide  in  the  form  of  a  writ- 
ten statement  signed  and  verified  as  re- 
quired by  S.  114  and  115  C.  P.  C.  No  ca- 
veat is  necessary  when  an  application  for 
probate  or  letters  of  administration  has  al- 
ready been  made.  The  form  of  caveat  provided 
in  S.  71  of  the  .Vet  3  one  which,  as  S  70  of  the 
Act,  shows  may  bo  lodged  at  any  time  after  the 
d  ath  of  a  person  by  any  one  who  claims  to 
be  interested  in  the  estate  of  the  deceased. 
The  oljaot  of  provisions  of  such  form  of 
caveat  i->  to  enable  such  person  to  ensure 
that  no  grant  of  probate  of  any  will  of  the 
deceased  or  letters  of  administration  to  his 
estate  shall  be  granted  without  notice  to 
him.  MOOTHOO  COOMARA  SAWJII  v. 
JANKI  AMJIALL.  1.  L.  B-  R.  1900-02- 
P   212 

61  S-  7l  —  Letterf  of  Administration— Scope 
of   cnqiciry  prior  to   grant — Practice. 

On  the  hearing  of  a  petition  for  issue 
of  Letters  of  Administration  to  the  estate 
of  a  deceased  person,  it  is  not  the  province 
of  the  Court  to  go  into  questions  of 
title  to  the  property  to  which  the  Letters 
of  Administration  refer.— OCHAVARAM  NA- 
NABHAIy.  DOLATRAM    JAMIETRAM,      J. 

L,  R  ,  28  B.  644  6    B    L-  R.  966=28-  B. 
644. 

62  S-  71— See  S.  4,  64,  71— See  Limitation 
Act  Art    17S—t  0.  0.  224-No  9  supra. 

63  S.  71— See  S.  60  and  71— L  C.  L.  J. 
258  No  50  and  S.  70  71— L  L.  B.  R.  1900 
—02  P.  212  No  60  supra. 

64  a.  76— See  S.  51  and  76— U.  B.  R. 
1901 -P-3  No  46  and  L.B.R.  1904.  P.  224 
No   47  supra. 
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65  8.  77-  -98    and    117— Probate    and  Ad 

A  co-heir  oaunot  sue  the  administrator  for 
partition  of  the  estate  when  letters  of  adminis- 
tration been  obtained  to  the  03ta,le  of  an  in- 
tostato  have — ^^but  must  prosecute  his  claim  in 
the  man  nor  prjvidjd  by  the  Probate  and  .\d 
mmitration  Act  MA  "HMYIN  JIAUNG  PO 
KIN  V.  MA  OHN  GaING  AND  OTHERS. 
U-B-R  1902  PI-  (Probate  and  administration) 

66  S.  7S—'iVM—SeciirityboHd. 

Under  s.  78  of  the  Probate  and  Admi- 
nistration Act,  a  District  Judge  is  not 
compotont  to  call  upon  the  executor  (to 
whom  probate  has  already  beou  granted) 
to  furnisli  security  at  anv  time  after  the 
grant  of  tl.-  probate.— GIRIBALA  DASSI  v. 
BAJOY    KRL-^HNA    HALDAR,  J.L.R.,  81  C. 

688,  8  C.  W   N     668. 

67  S-  78— Application  for  Probal  -  Executor 
io  furnish  security  before  granting  probate 
— Amount   of  security — Discretion. 

A  applied  for  probate  of  a  will  execut- 
ed "by  her  husband  appointing  her  the 
BOle  executrix.  The  District  Judge  granted 
Probate  but  demanded  security  for  Rs.  20, 
OOO;  with  two  sureties  in  the  same  amount 
each. 

Held,  that,  under  S.  78  of  the  Act, 
the  District  Judge  could  demand  security 
even  from  an  executer.  Security  is  only 
required  to  guard  against  malpractices; 
and  security  is  enough  if  it  affords  reason- 
able«  protection  against  malpractices  which 
require  time  to.  bo  carried  out.  Security 
for  three  or  four  months'  income  is  a 
sufiioient  safeguard  against  serious  or  con- 
tinuous mismanagement.  MAHAM.\Y.\  DE- 
BI  GHOWOaURANI  u.  GANGAMOYI  DE- 
BI  GHOWDHURANI    1  C-    L.    J    180. 

68  S.  78 — Administration  bond — Surely^- 
Suing  to  be  discharged  from  liabilUg  charges 
of  mismanagement  against  administrator.— 
2S  M.  l'Jl—(Sce  Contract  Act  s    130.). 

69  S.  78— See  S.  51,  78—29.  G.  68.  No.  40 
supra. 

70  S.  78  and  102—Ex2Jense  in  admi- 
nistering estate — Consideration  to  srirety  for 
the  due  administration  is  such  expense  within 
S.  102   and   a  first   charge  against   the  estate. 

Held,  that  the  consideration  paid  to  a 
person  to  induce  him  to  become  surety  for 
duo  administration  of  estate  must  be  in- 
cluded in  the  expenses  of  obtaining  L.^t- 
ters  of  Administration  within  the  purview 
of  S.  102  of  the  Act  and  must,  therefore,  be 
regarded  as  a  first  charge  against  the  estate. 
The  result  of  holding  otherwise  would  be 
that  where  soourity  caunot  be  obtained  gra- 
tis, Letters  of  Administration  would  not  be 
granted  and  the  estate  might  be  wasted  (I 
P.  R.  1880  (P.B.)  and  n  C.  2.53  Distinguished 
and  L.  R.  10  Gh.  D.  316  appr.  IMUI 
BAKHSH  V.  PURAN    MAL.     31  p.  R.  1903 

-133  P  L  R ,  1906- 

71  S.  82— See  S.  4,  82— 3  L.  B.  R.  190r,. 
P.   102  Nh  10  .'lunra. 

72  S.  8S-Sec  S.  50,  55,  and  S3— 8  C.  W. 
N.  P.  748   No.  40  supra. 


73  3.  83— Sec  .S.  .iO  and  83—5  C  W.  N. 
P.    383  No.    42  supra. 

74-  8.  8i —Porm  of  prnc-'lhijs  in  case 
where  there  is  contention — Objector's  riijht  no 
prejudiced. 

In  all  applications  for  letters  of  admi- 
nistration wliich  are  contested  tlie  disU-icb 
Courts  should  follow  the  procedure  ofohip- 
tcr  XI  G.  P.  C.  lu  proceedings  to  desida 
whether  the  applicant  has  the  first  claim 
to  be  clothed  with  the  right  to  represent 
the  deceased,  the  bulk  of  the  estate  aud 
the  deceased's  right  therein  and  whether 
it  was  in  the  ol'j'ctor's  possession  aire  not 
matters  which  should  be  gone  into.  It  ia 
not  the  province  of  the  Court  to  go  into 
questions  of  title  and  the  grant  of  the  let- 
ters of  administration  does  not  in  any 
way  prejudice  the  objector's  riglits  if  the 
property  really  belonging  to  him  and  not 
to  th9  deceased.  Tbo  gnnt  of  probate  or 
letters  of  administration  only  perfects  the 
representative  character  of  the  graiistae 
to  the  property  which  did  in  fact  belong 
to  the  deceased  at  the  time  of  his  denth, 
aud  enables  the  grantee  to  sue  in  a  regular 
suit  for  property  which  he  alleges  to  have 
belonged  to  the  deceased  at  his  death  al- 
though others  claim  it  as  theirs.  4.  C  1. 
and   8.   C.    237    follotoed.    1.  L-  B-   R-     1900 

-02.  P    155. 

75-  S-  84— See  S.  19.  and  84-6,  0.  W. 
N,   787.    No.  11  supra. 

76-  S.  85- — Budhist  Chins  and  non  Bti- 
dJiisi  Chins — Indian  Succession  Act,  S  332  and 
190. 

If  China  are  Budhista  they  will  be  go- 
verned by  Act  V  of  1881.  Under  S.  8.5  of 
this  Act  it  is  open  to  a  judge  to  refuse 
letters  of  administration.  Th  re  is  no  counter 
part  of  S.  I'JO  of  tlie  Suooe.ssion  Act  in 
Act  V  of  1881.  A  suit  regarding  the  pro- 
perty of  an  intestate  Budhist  Chin  can  be 
miintained  without  letters  of  admini.stra- 
tion  hiving  first  been  granted.  An  appli- 
cation for  letters  of  administration  cm  not 
be  converted  into  an  application  under  the 
Guardians  and  Wards  Act  VIII  of  1890, 
There  are  no  rules  under  S.  332  Succession 
Act  exempting  chins  from  the  provisions 
of   that    Act.     MA    HL  \    v.    MAUNG   PYIN. 

1.  L.  B  R   1900-02   p.  193- 

77.  S-  86,   2Q-Arpeal. 

An  oppeil  liei  against  an  order  pissed 
by  a  District  Judge  granting  permission  to 
the  executor  to  dispose  of  immovealile  pro- 
perty. The  expression  'hereby'  in  section 
8(3  of  the  Probate  and  Administiation  Act 
means  'by  the  whole  jVct'  and  n  )t  merely 
by  trie  chapter  in  wh'c-.h  the  section  ap- 
pears.    UMA    CHARN    DAS  V.   MUKTA   KE- 

SHI  Dvsi.    6  W-    N.,  a  p.  443- =28.  C- 
144 

78.  S-  %Q.— Probate— Waste  by  executor- 
Surety — n.ight  of  surety  to  be  discharged—  Re- 
vocation of  probate — Appeal — 

In  probate  cases  a  suraty  seein;:  the  per- 
son for  whom  he  is  surety  wasting  the  es- 
tate  while    he   ia   powerless   to    interfere  by 
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suit,  uot  being  a  beneficiary  in  the  estate, 
should,  upon  genera)  equitable  principles, 
have  the  right  of  being  discharged  from  his 
liability    as   regards  future  trausactions. 

The  surety  is  entitled  to  protection 
against  the  executor  if  it  bo  showu  that  the 
latter  is  wasting  the  estate,  aud  there  by 
reuduriug  the  former  liable  on  his  surety- 
bond.  The  course  to  be  adopted,  on  waste 
by  the  executor  being  established  by  the 
surety,  is  to  call  ou  the  executor  to  fur- 
nish other  security,  and,  on  his  doing  so, 
to  discharge  the  original  surety  ia  respect 
of  further  waste.  Should  the  executor  fail 
to  furnish  other  security,  the  probate  should 
be  revoked  aud  the  surety  discharged. — I. 
L.  R.,lil  Dom.,  2i5;  a'J  Cal.,  US,  referred  to. 
An  order  to  revoke  probate,  if  security 
is  not  furnished,  is  appealable.  Section  8G 
of  the  Probate  and  Adniinistratiou  Act  does 
not  mean  that  only  those  orders  which  are 
appealable,  under  Section  688  of  the  Code 
of  Civil  Procedure  can  be  applied — 2  C.  L. 
B.,  riSS;  I.  L.  R.,  17  Cal.,  ifi;  21  Cal.,  339; 
29CalOU6S    referred  tu.     SHAHAB-UD-DIN 

V.  FA.',   r.  DIN,  88  P-  L   R-,  1902=52 
P.  R  1902- 

79.  S  86  Apiilication — Order  of  District 
Jud{je  in  /iroceediiKj  nneler  the  Act  Api)cal. 

A  aj^plied  fur  Letters  of  Administration 
with  a  copy  of  the  will.  The  District  Judge 
ordered  that  no  further  proceedings  on  the 
application  cuuld  be  taken  unless  Court-fees 
WR(e  paid  undrr  art.  11,  sch.  I  of  the  Court- 
Fees  Act,  Ou  appeal,  held,  that  S.  86  of  Act 
V  of  1881  allows  appeals  from  an  order  under 
the  Act,  where  an  appeal  would  lie  under  the 
rules  contained  in  the  Code  of  Civil  Pro- 
cedure from  a  similar  order  ;  and  that  the 
order  appealed  against  was  not  such  an 
order.  (2  G.L.R.,  589  ;  17  Cal.,  48  and  21  Cal., 
539,  followed).     KADIR     JAHAN  BEGAM  v. 

UDIT  NARAIN.    4  0- C-,  84 "3  B- R,  44- 

80  8.  86-  See  S.  50,  55  &c.— 8  C.  W.  N. 
V48.  No.  40  mpra. 

81-  S.  87-  See  S.  50  and  87-5  C.  W.  N. 
377  No.  43  supra. 

82-  S.  88-  See  Mohammadan  Law— Will 
-9  0.    W.N.  938, 

83-  S-  89-  Suit  for  damages  for  malaei- 
ous  prosecution — See  malaciuus  prosecution. 
8  C.  W.  N.  329  and  S  C.  W:  N.  746  =  31  C,  993. 

84-  S.  90-  '^Vill — Potuer  to  mortgage  when 
there  is  dircclion  for  sale. 

Where  the  will  gave  the  Executor  power 
to  sell  the  testator's  properties,  to  pay  off 
debts  incurred  by  him  or  if  the  property  was 
a  losing  concern  and  where  there  was  no 
prohibition  in  the  will  against  mortgaging  it: 

Held,  that  the  executor  had  the  power  of 
mortgage  under  s.  90  of  the  Probate  and 
Administration  Act.  Kanti  Chundra  Chatto 
padhva  v.  Kristo  Churn  Acharjee,  (3  C.  W.  N. 
515)  distiiiguislied  and  In  the.  goods  of  Nundo 
Lull  Mullick,  (I.  L.  R.,  23  Cal.  90S)  'and  Ra- 
jani  Nath  v.  Eamnnath  {'P,  C.  W.  N.  JR3) 
followed.  PURNA  CHUNDRA  BAKSHI 
V.  NORIN  CHUNDRA   BAKSHI.     SOW 

N  362. 


85  8.  90 — Will  restricting  alicuations — 
Mortgage  by  Exectitor — Void— Voidable — Resti- 
tution— Consent  of  beticflciarics. 

A  died  having  executed  a  Will,  which 
directed  that  "if  it  became  necessary  to 
borrow  more  than  Rs.  1,000  or  to  alienate 
any  property  of  a  greater  value  to  grant 
any  pattali  for  any  greater  amount,  then 
it  might  be  done  with  the  consent  of  B  or 
failing  him  with  the  consent  of  C  and  tlio 
widows  of  the  testator."  The  widows  in 
possession  as  executries,  executed  a  mort- 
gage for  Rs.  35,000  in  favour  of  D  without 
the  assent  of  B  and  without  the  leave  of 
the  Court.  D  instituted  the  present  suit  which 
was  dismissed  by  the  Subordinate  Judge  oq 
the  ground  that  the  mortgage  was  not  valid 
and  binding  on  the  estate,  because  it  was 
not  assented  to  by  B  whose  consent  wos, 
under  the  will  necessary  to  validate  tho 
transaction. 

Held  on  appeal  by  D  that  B  was  neither 
an  executur  by  implication  nor  a  mere  over- 
seer, but  his  asseut  was  intended  to  vali- 
date certain  classes  of  transactions,  as  tha 
testator  had  confidence  in  his  judgement 
aud  integrity.  The  testator  coi.ld  impose 
restrictions  upon  the  powers  and  discre- 
tion of  an  executor  and  if,  iu  practice,  such 
restrictions  proved  injurious  to  the  actual 
administration  of  the  estate,  the  executor 
could  apply  for  suitable  directions  to  the 
Court. 

Held,  that  tho  phrase  "power  to  dispose' 
in  S.  90  included  any  sort  of  transfer  oven 
a  gift.  In  this  case  the  widows  act  must 
be  taken  to  be  one  in  contravention  of  clause 
2,  S.  90   of  the   Act. 

An  executor  can  mortgage  the  property 
of  the  testator  unless  prohibited  by  the 
terms  of  the  will  (23  C  9i8,  3  C.W.N.  483, 
8  C.  W.  N.  362,  16  Ch  D  151,  fol.  -ind  3  C.  W. 
N.  515  exp). 

Au  alienation  bj'  an  executor  or  ad- 
ministrator without  leave  of  the  Court, 
where  such  leave  is  necessary  under  S.  90 
of  the  Act,  is  no*-  void  but  merely  voidable 
(8  C.  W.  N.   64  followed) 

No  person  can  avoid  a  trnnsaction  in 
such  a  manner  as  to  recover  the  property, 
and  at  the  some  to  keep  the  money  of 
other  adviintagcs  which  he  has  obtained 
under  it.  22  M.  289,  25  A.  59,  35  B.  L.  R. 
:  50,  9  A.  340,  24  C.  668,  18  A.  373,  29  C.  473, 
^0  C.  539,  26  A.  342,  9  W.  R.  108,  11  B.  L.  R. 
416,  8  M.  92,  5  B.  460,  2  C.  341,  L.  R.  7  Ex. 
26,  7  App.  Cas.  345  (.S60),  162  111.  232,  31  Am. 
Dec.  452,  30  Am.  Deo.  174  and  29  Wis.  169, 
Befd   lo(d). 

The  maxim  that  "he  who  seeks  equity 
must  do  equity"  is  applicahto  to  a  defen- 
dant as  well  as  to  a  plaintiff.  1?4  U.  S. 
530,  L.  R.  2  H.  L.  325,  3  App  case  1218,  L. 
R.  1    P.  C.    219   Ref. 

If  a  mortgage  is  effected  hv  nn  execu- 
tor with  the  written  consent  of  cvnry  be- 
neficiary, it  may  fairly  bo  regard,  d  .-'s  in 
substance  a  mortgage  ^bv  the  honeficinrics 
themselves.     140  N.  y   394,   aud    161  Ny.     204 
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followed.     THE   EASTERN     MORTGAGE   & 
AGENCY     Co.,    L(l.     v.     REBATI    KUMAR 

RAY.    3  c  L  J  260 

86  S.  90 — Suit  for  folluiving  property 
in  the  hands  of  persons  to  uhom  it  had  been 
distribvtcd. 

A  suit  for  partitiou  was  brought  aga- 
inst the  administrator  and  other  heirs,  5 
months  after  the  issue  of  letters  of  admini- 
stration. The  administrator  admitted  that 
the  property  had  been  finally  divided  be- 
tween   himself   and    other   heirs. 

Held  that  it  was  a  suit  following  the 
property  in  the  posses^ion  of  persons  to 
whom  it  had  been  distributed  by  the  ad- 
ministrator a"d  that  the  fact  that  only  5 
months  had  elap-ed  since  the  issue  of  let- 
ters of  administration  did  not  invalidate 
the  suit.  There  was  no  need  of  j  lining  the 
other  co-sharcrs  of  the  undivided  property 
as  parties,  but  regarding  the  undivided 
prope.-ty  the  decree  should  have  merely 
specified  the  share  of  the  deceased's  interest 
therein  to  which  the  plaintiff  was  entitled. 
U.  B.  R.  in02.  P.  1.  (Probate  and  dmioistra- 
tion  and  U.  B.  R.  1902  P.  1  Gift,  referred  to) 
MA  YA  BYANING  v.  MA  MIN  U  B  R 
1902.   P.  3  (Pnbate  and  administration) 

87  S-  90  See  Hmdu  Law  joint  familv.  9 
C.    W.    N.    923.  •>  J         a 

88  S-  90— See  Mohammadan  Law  will  9 
C.    W.   N.    938. 

89  S-  90— Sec  S.  6.  19.  84—6.  C  W  N 
787    No.  11  stipra. 

90  S.  00— See  S.  7  and  90—6.  C.  V,\  N 
310    No   14   supra. 

91  S-  90 -See  S.  86—28.  C.  149  No  77 
supra. 

92  S.  90  i'i)— Lease  for  more  than  5 
years   granted    by  adminUtrator,  valid. 

A  lease  for  more  than  5  vears  granted 
by  an  administrator,  is  as  between  the 
lessor  and  the  lessee  good  and  valid— SUB- 
HADR\     DASSE\    v.     CHANDRA   KUMAR 

N.\G.  8.   C.  W-  S-  54. 

93  S.  Q2-and  C.  P.  C.  S.  231— Execution 
of  decree-One  of  several  joint  decree-holders 
cannot  give  a  fuU  discharge  for  the  amomit 
of  the  decree — 

Held,  that  one  of  several  joint  decree- 
holders  cannot  give  a  valid  discharge  for 
the  amount  of  the  joint  decree,  and  his 
position  in  this  res{,,ct  is  not  affected  by 
the  fact  that  he  and  his  fellow  decree-hol- 
ders are  co-executors  26  A  318  and  26  4 
|^*,/?"°^^?,d    LUCHMAN  DAS  v.  CHATUR- 

94  S  98  See  S.  50,  90—31.  C.  628  No  44 
S7tpra. 

,n^?  ^,V  SS-Sfe    S.  77.   98,   114— U.     B.   B. 

1902.    No.  1,5  aupra. 

26.     S.   102  -See  S.   75  and   lOC—V.   P 

R^  1906  =  133.  P.     L.  B.,   1906.    No.    70   supi 

«,  ^\     P}^P  **■"*  lOi-— Will  directing  pay. 

ZuL  °^  '^''"■'-'^^''"''■H^    cm.  property    given  by 

A  decree  in  favour   of  a  creditor  to  the 


Snp:  Govt,  acts  (XXVI  of  1881)    (Ccntd.) 

estate  of  a  debased  testator  is  a  mere  mo- 
ney-decree, un.l  does  not  create  a  charge 
upon  the  property— A  direction  in  the  will 
for  the  payment  of  the  testator's  debt  is 
only  a  general  direction  to  pay  and  does 
not    create   any  charge   upon  his"  estate. 

A  purchaser  in  an  execution  of  such 
a  decree  cannot  claim  a  valid  charge  upon 
the  property  as  against  a  mortgagee  from 
the   specific   legatee. 

A  mortgage  created  by  specific  legatee 
before  the  debts  of  the  deceased  testator 
are  paid  off,  is  not  altogether  invalid  in 
law.     AMBTKA    CHARAN   DUTT  v    MUKTA 

KISHOBI,  2  c-  L.  J.  138.  =  10.  C.  W-  X. 

9*8-     S-  108-— See  S.   105,    108—10.    C.      W 

N.  38    No.    97  supra. 

99-  S-  113-— Effect  of  dealing  with  be- 
queathed property— Assent  to  bequests— Divest- 
ing of  executor's  interest — Mortgage  by  guar- 
dian— Necessity. 

A  widow  appointed  an  executrix,  under 
her  husband's  will  mortgaged  'he  properties 
bequeathed  to  her  minor  sons,  disoribing 
herself   as    their   guardian. 

Held  that  her  this  act  showed  that  she, 
as  an  executrix,  assented  to  the  bequests, 
and  the  effect  of  her  so  assenting  was  to 
divest  her  of  all  interest  therein  as  exe- 
cutrix. 

Held  also  that  there  was  no  proof  in 
that  case  to  enable  the  Court  io  hold  that 
the  mortgagee  advanced  the  money  to  the 
guar.lian  of  the  minor,  believin;  honestly 
iu  the  existence  of  a  reasonably  credited 
necessity  (6  M,  I.  A.  393  applied)"  VIJAYA- 
RANGAM    PILLAI   v.    DEVAKIAMJIAL     2 

JSr    L.  T    843 

100-  S-  117- -See  S.  77,  98,  117— U.  B. 
R.    1902.   P.    1.    No.    65   sjipra. 

101  S  123.  130,  \9l.— Demonstrative  le- 
gacies— Interest. 

S.  128  of  the  Act  entitles  the  legatee 
to  the  produce  of  a  specific  legacy  and  S. 
130  and  131  entitle  legatees  to  interest  on 
general  legacies.  The  absence  of  a  provition 
in  regard  to  payment  of  interest  on  de- 
monstrative legacies  dves  not  imply  an  in- 
tention to  disallow  interest  on  them.  As 
to  interest,  demonstrative  legacies  are  to 
be  viewed  as  of  the  nature  of  the  general 
legacies  carrying  interest  at  6  %  per  an- 
num from  the  expiry  of  one  rear  from  the 
death  of  the  testator,  such  interest  being 
payable  out  of  the  income  or  profits  from 
which  the  principal  amount  of  the  legacies 
has  been  made  pavable.  CHINNA:M  R\- 
JAMANNAR  «.  TADIKONDA  RAMACHAN- 
DRA   RAO,    29  M.  155. 

S-  130  and    131,— S^c  s.  128,  130,  131— 

29     ilf.    7,35   No.    101    svpra. 

(501— Act  XXVI  Of  1881  (Negotiable  In- 
struments Act). 

\.  Want  of  consideration  for  a  pro-note. 
.4  bona  fide  holder  in  doe  course  for 
consid -ration  unaware  of  want  of  consider- 
ation is  entitled  to  a  decree  on  the  note. 
—See    Promissory    Afo^e.— SANTHAMA     GO- 
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PALA   SAWMI  V.  SUNDRA  SAWMI.     1.  M. 
L.  T.  393. 

2-  Negotiable  instruments-Assignment.  How 
may  be  made — Bight  of  assignee  to  sue — lie- 
cndorsevicnt  —  Agent's  signature  whether  on 
behalf  of  himself  or  principal — Evidence.  Oral 
evidence  as  to  written  document. 

There  is  nothing  in  the  Negotiable  In- 
struments Act  to  restrict  the  transfer  of 
negotiable  Instrument's  to  transfer  by  en- 
dorsement  only. 

A  promissory  note,  whether  nogotiable 
or  not,  is  nevertheless  a  chose  in  action 
and  is  subject  to  the  incidents  attaching  to 
It  in  that  aspect,  so  long  as  the  rales  of 
the  law  merchant  are  not  departed  from. 
The  rules  in  regard  to  choses  in  action 
prior  to  the  Negotiable  Instruments  Act  do 
not  cease  to  be  any  the  less  applicable  to 
them  by  the  passing  of  the  Act  unless  its 
provisions  expressly  or  impliedly  affect  those 
rules.  The  Act  leaves  untouched  the  rules 
of  general  law  which  regulate  the  trans- 
mission of  bills  by  Act  of  lav;  and  their 
transfer  as  choses  in  action  or  chattels  ac- 
cording to  the  general  law.  The  absence 
of  saving  provisions  in  the  Indian  Act  ai 
milar  to  those  contained  in  the  English  Act 
does  not  warrant  the  view  that  the  Act 
abolished  rules  previously  established,  even 
though  they  are  in  no  way  inconsistent 
with  any   of   its    provisions. 

When  a  prior  endorser  takes  up  a  noto 
on  payment  to  bis  immediate  endorsee  and 
discharges  his  liability  under  the  contract 
arising  by  the  endorsement,  there  is  no 
provision  either  in  the  Negotiable  Instru- 
ment Act  or  elsewhere  prescribing  the  mode 
in  which  such  'taking  up'  of  the  noto  is 
to  be  establisliod.  The  possession  of  a  note 
by  the  maker  or  by  the  payee  or  by  any 
subsequent  indorser  is  yj'i'ma  facie  evidence 
that  he  is  the  truetand  lawful  o.wner  there- 
of, and  that  he  has  acquired  the  full  title 
thereto. 

The  question  whether  an  a.gent  endor- 
sed a  nogotiable  instrument  for  himself  or 
on  behalf  of  liis  principal  is  one  of  fact 
to  be  decided  with  reference  to  tlie  evi- 
dence in  the  case.  The  reception  of  parol 
evidence  in  regard  to  such  a  matter  is  sub- 
ject to  much  the  same  rules  as  govern  writ- 
ten contracts  generally.  MUTHAR  SAHIB 
MARAIKAR  v.  KADIR  SAHIB  MARAIKER. 

M   1.  J.,  1905  p.  884.  28    M   544- 

2  a.  S.  1.— See  S.  9i—26  M.  256  No.  48 
Infra. 

8.  S.  4'  6. — Promissory  note—  Agreement 
to  pay  a  certain  amount  on  demand  toith  in- 
terest. 4.  B.  L.  R.  912~See  Stamp  Aet  Sch. 
I.   Art.  5. 

4-  8.  4i  IS. — Negotiable  instrttment — Pro- 
ntissory  note  made  payable  to  a  !pccificd  per- 
son is  not  negotiable —Tramsfer  of  such  piro- 
missory  note  by   en'Iors&ment, 

Held  that  a  promissory  note  made  pay- 
able to  a  specified  person  not  being  a  ne- 
gotiable instrument  cannot  bo  transferred 
by  mere  endorsement,  and  the  transferee   by 


mere  endorsement  is  not  competent  to  sue 
thereon.  PARPITT  v.  CHAIN  3UKH.  144. 
p.   R    1906- 

5  S.  4«  26.  27  and  28 — Pro-note  executed 
try  the  karta  of  a  joint  Hindu  family  for 
family    necessity — Other  members   liable. 

The  Karta  of  a  joint  Hindu  family 
borrowed  money  or  pro-notes,  for  a  joint 
family  business  or  to  meet  a  joint  family 
necessity. 

Held  the  creditor  could  recover  the 
money  from  all  the  j  >int  family  members, 
although  they  were  uo  party  to  the  noteg. 
S.  26  to  28  of  the  Act  refer  to  cases  of  or- 
dinary agency— 23.  M.  5'J7  and  7.  C.  W.  N. 
725  referred  to.  BAISONAB  CHANDRA 
DE    V.     RAMDHON    DHOR.     U   C-    W-    N. 

139. 

6  8.  5— Sec  S.  4,  5—4  B.  L.  B  SlU  supra 
No.    3. 

7  8.  7,  32,  53,  64,  115  and  ISi-Bilis 

of  exchange — Acceptance  by  draioee — Accept 
on  copies  of  bills  not  valid — Drawee  in  case  of 
need — Holder  in  due  course — The  dranvee  can 
sue  without  disclosing  his  principal,  as  a 
holder  in  due  course — Liability  of  acceptor  at 
maturity  of  the  bills. 

A  sued  B  on  certain  bills  drawn  on  B 
and  endorsed  over  to  .\  on  B's  failure  to 
pay  them.  In  one  of  the  suits,  the  accep- 
tance by  B  was  signed  upon  the  original 
bill  but  in  others  it  was  merely  on  copies 
of  the  bills.  The  lower  appellate  Court 
dismissed  the  first  suit  on  the  grounds 
that  A  was  suing  as  agent  for  the  London 
firm,  Pracis  Times  &  Co.,  without  disclos- 
ing his  principals,  so  the  suit  was  defec- 
tive in  form:  and,  secondly,  that  the  suit 
was  not  maintainable  as  the  hills  had  ne- 
ver been  dishonoured  and  protested.  The 
other  suit  were  dismissed  as  the  accept 
anoe  was  written  on  copies  of  the  bill- 
alone. 

Held,  (1)  that  the  bills  were  endorsed 
over  to  A  by  the  Banks  in  whose  favour 
they  were  drawn,  so  that  he  was  a  holder 
deriving  title  from  the  holder  in  due  coarse; 
and  as  such  he  was  competent  to  sue  under 
S.  5-3  of   the  Act. 

(2)  That  the-  billa  were  made  payable 
in  B)rabay.  and,  consequently,  under  S. 
13t  &  32  of  th^  Act,  the  acceptor  became 
liable  at  the  maturity  of  the  bills.  Present- 
ment is  not  nec^sarv  to  charge  the  accep- 
tor. The  accjplior  was  the  principal  deb- 
tor and  his  liability  was  independent  of 
presen  tmen  t. 

(3)  That  S.  7  of  the  Act  requires  that 
the  acceptance  shall  be  signed  either 
upon  the  bill  or  upon  one  of  its  parts,  the 
defendant's  aissent  was  signed  only  upon 
copies  of  the  bills;  and  thus  a  materinV  re- 
qnireraent  of  thj  law  was  omitted  with  tlie 
re.<nU  that  there  was  no  vi-lid  acceptai>ce. 
ARDESHIR  PORAR^HA  MOOS  v.  KUSH- 
ALDAS    GOKULDAS.     10    B.  L.  R-    268- 

8  8.  8,  27,  7S— Plea  that  the  holder  is  a 
mere  bennmlilar  and  not  entitled  to  sjie  i>tva'!id 
— -Undisclosed  principals  camnot  sue  or  be  sued 
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on  a  negotiable  instrument  —  Liaio  Merchant — 
Bills  of  Exchange  Act,  liiS2— Contract  Act,  1872. 

S.  78,  providea  that  "paymen'  must,  in 
order  to  dsioliarge  the  maker,  be  made  to 
thu  holder"  aud  is  imperative  and  preclu- 
des the  malser,  when  sued  on  the  insiru- 
meut,  from  pleading  discharge  by  payment 
to  any  one  but  "the  holder."  The  words 
"entitled  in  his  owa  name  in  the  definition  i 
"holder"  in  S.  B,  prevent  any  one  trom 
claiming  the  rights  of  a  "  holder "  under 
the  Act,'  on  the  grouud  that  the  osteosiblo 
holder  was  mere  benamidar.  Under  3.  72 
also,  a  principal  can  only  be  made  liable, 
through  his  agent,  on  a  negotiable  instru- 
ment, when  the  agent  signs  as  such.  An 
UQ  lisclosed  principal  cannot  be  sued  on  a 
negotiable  insiruraeut;  because,  in  the  case 
of  such  instrument,  passing  from  hand  to 
hand,  usage  and  policy  require  that  the 
real  contract  should  appeal  on  the  face 
of   the    insUumont. 

The  Contract  Act  as  to  rights  and 
liabilities  of  undisclosed  principal  does  not 
alter  the  well-established  rules  as  to  nego- 
tiable iustrumjnts,  which  continued  to  be 
governed  by  the  Law  Merchant  reproduced 
iu  the  NegotiaUe  Instruments  Act.  Ss.  2, 
7  (1),  2o,  b'J,  Ellis  of  Exchange  Act,  are  also 
in  accordance  with  the  above  view.  Second 
Appeal  No.  182  of  1891,  Madras  (Unreport- 
ed) ;  21  M.  30  and  28  M.  205,  Appr.  G.  R.  P. 
No.  578  of  1S'J5,  17  M.  L.  J.  64  and  21  M. 
391,  overruled.  23  M.  697,  explained.  2  C. 
W.  N.  286;  L.  R.  9  Ch.  635;  (1865)  L.  R.  1 
Q.  B.  97,(1318)5  0.1!.  58.3,  Ref  to.  SUBBA 
NARAY.A.NA  V  \THTYAR  v.  K.  RAMASAW- 
MI  IYER.  1  M-  L.  T-  (F.  B.)  377-16 
M  L  J.  50S-30  ST.  88. 

9  S-  8<t.:lCl  4{j — Eiiilorsement  for  collection 
— Bill  Returned  withoiU  collection — Ivight  of  in- 
dorser   to   sue. 

One,  who  endorses  a  bill  to  another 
for  purpoi^es  of  colleotion,  is  entitled,  on 
the  return  of  the  bill  vfithout  collection, 
to  strike  out  his  endorsement  and  to 
make  himself  the  last  endorse  the  holder 
under  S.  8  of  the  Act,  and  is  entitled 
to  receive  payment  and  to  sue  (2  0  and  M 
416,  3    wheaten    172,   2S   JI   544)  referred. 

An  endorsement  for  collection  dovs  not 
as  between  the  6ndor.ser  and  the  endorsee,  pass 
the  property  in  tlio  bill  to  the  endorsee, 
though  it  puts  liim  iu  a  position  to  make 
title  for  a  subsequent  holder  in  duo  oourse 
(15    Q.    B    995    referred    !o. 

An  cndorsie  for  collection,  after  return- 
ing the  bill  to  his  endorser,  does  not  be- 
come a  holder  uudur  S.  8  and  cannot  sue. 
The  holder  as  defined  in  S.  8  means 
any  person  entitled  as  such  on  the  face 
of    the    bill.    (30    M  93  referred   to) 

The  .\ct  contains  no  provisions  as  to 
striking  out  endorsement,  but  if  a  drawer  or 
endor^-er  takes  up  a  bill  by  paying  the 
holder,  he  is  entitled  to  maintain  a  suit 
on  the  bill  against  tlie  parties  antecedent 
to  hira.self  and  to  strike  out  subsequent 
parties     who,   hy    reason    of     his    payment, 


have  ceased  to  have  any  rights  os  liabili- 
ties under  the  bill.  By  such  a  payment 
he  is  considered  to  acquire  a  fresh  cause 
of  action,  being  subro^-ated  to  the  h  jlder 
as  regards  all  parties  antecedent  to  himself 
(17  M  197,  23  M  544  referred  to)  SUBRAH- 
MANIAN    OHErTY    v.    -\L.AGAPPA   CHET- 

TY,17  M.  li   J   414-80  M  441 

10  S.  8  and  34— -\  promissory  note 
may  be  endorsed  in  blank  aud  delivered 
to  any  person,  so  as  to  convert  the  pro- 
note  into  one  payable  to  bearer.  Endorse- 
ment and  delivery  in  such  a  way  to  an 
agent  and  attorney  of  a  principal,  entitlos 
the  principal  to  the  possjssiou  of  the  pro- 
missory uute  and  to  recover  the  amjunt 
due  tlioreon  from  the  maker.  NANaK 
GHAND    V.    DURANT,     9    p.    R.    It05=19 

p.  L  E.  1906. 

11  S  Q  —Forged  etidorseiiient — Endorsers  bo- 
gus    Innocent  Iran'ferce  gets   no  title. 

Plaiutifis,  the  payees  of  two  liundis,  em- 
ployed a  broker  to  sell  them.  B  represent 
ed  to  the  plaintiffs  thit  the  firm  of 
H,  wanted  to  purchase  thee  hundix,  where- 
upon the  plaintiffs  endorsed  the  hitndis,  in 
favour  of  H.  B  then  forged  an  endorse- 
ment from  in  favour  of  a  firm  which  had 
no  existence,  and  tlicn  another  cndorso- 
ment,  purporting  to  be  from  this  fictitious 
firm  in  favour  of  another,  which  too  had 
no  existence.  The  defendants  purchased 
these  Hundis  in  good  faith  and  for  value 
(B  again  forging  an  endorsement  from  the 
secoud  fictitious  firm  in  favour  of  the 
defendants)  Upon  the  plaintiffs,  the  payees 
suing  for  money,  held,  that  they  wore-en- 
titled  to  succeed,  even  if  the  defendants 
were  transferees  in  good  faith  and  for 
consideration.  S.  9  of  the  Act  ooutemp- 
lates  a  person  who  is  the  payee  or  the  en- 
dorsee of  an  instrument.  There  is  a  dis- 
tinction between  the  ca.se  of  a  bona  fide 
purchaser  for  value,  who  acquires  a  de- 
fective title  to  a  negotiable  instrument  and 
a  purchaser,  who  acquires  no  title  what- 
ever. 24  B.  65  followed  L.  R.  I.  C.  P. 
5:8  referred  to)    JAI   NARAIN    v.    MAHBUB 

BAKHSH,  3  A.  L.  J.  293  =  A-.W-  N-  (1906), 

77  =  28  A-  428. 

12-    s.  9,  56,  78. 

Holder  in  due  course  of  a  promissory 
note — Necessary  for  him  to  have  for  consi- 
deration become  the  payee  or  endorsee  be- 
fore the  amount  mentioned  in  the  note  be- 
came pavable.  Immaterial  whether  holder 
acts  in  his  own  interest  entirely  or  mere- 
ly as  the  banker  of  a  third  party  Holder 
who  derives  his  title  from  holder  in  due 
course  has  the  rights  of  that  holder  in  due 
course.  See  Negotiable  Instruments  D.  BI- 
SHEN  CHUND  v.  MAUNG  PO  THWB. 
IJ.  B.  R.  1901.  p.  1  (Negotiable  instruments.) 
13.  S.  9,  ^%.— Liability  of  the  holder  of 
(jovernmnt  pro-note  to  reul  owner  of  note — • 
Sec  S.  -5  S,  9  infra  No  35.  Rani  Chandra 
KMi  Debt  V.  Edmund  Pelly  Chapman.  9, 
C.  W.  N.iS3-3!i  C.  799. 
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14-     8.   10- — Shahjog  hundi. 

A  Shalijoij  hundi  was  drawn  by  a  firm  at 
Agra  on  th'jii-  branch  at  Bombay.  The 
payees  endorsed  the  hundi  to  the  phiintiff 
who  sent  it  to  their  agent  at  Bombay  for 
collection.  The  agent  died  suddenly  and 
the  plaintiff  induced  the  drawers  to  send 
a  telegram  to  Bombay  to  stop  the  payment 
of  the  hundi.  The  telegram  was  duly  de- 
livered. Notwithstanding  this  payment  was 
made  to  one  C,  who  had  in  some  way 
obtained  possession  of  tlie  hundi.  The  plain- 
tiff brought  this  suit  for  the  recovery  of 
the    amount   payable    under    the    hundi. 

Held  that  the  plaintiff  was  entitled  to 
a  decree  inasmuch  as  the  drawees  having 
had  the  telegram,  failed  to  exercise  any 
proper  discretion  and  did  not  made  pay- 
ment in  due  course  within  the  meaning  of 
S.  10  of  the  Negotiable  Instruments  Act. 
Bhujial  Ram  v.  Hari  Prio  Coach  (5  0.  W. 
N.  313)  referred  to.  Held  also  that  a  Shah' 
jog  hundi  is  not  a  hundi  payable  to  bear- 
er but  is  payable  to  a  respectable  bearer.— 
LALLA   MALL  v.    KESHO   DAS,    A-  W   N 

1904,  p.  100=26  A    493 

15-  8-  13- — indorsement  on  pro-note  in- 
tending to  effect  a  transfer— See  Pro-note— 
Bamaii/aii  v.  Venkata  cheliam  Patter.  1.  M 
L.   T.   3:19=16.   M.  L.  J.   35i. 

16-  8.   13.— See   S.   4,  13,  144.    P.  B.    1906. 

supia  Nj.  4. 

17-  S.  14,  46.  48-  Government  Promis- 
sory Noti — I'lan.'-fui  of  interest  in. 

A  tl  e  plaiuliff  endorsed  some  Govern- 
ment Promissory  Motes  to  the  Secretary  of 
State  for  India  as  security  for  one  B  a 
Government  treasurer.  Two  months  after 
this  A  presented  an  application  to  the  De- 
puty Commissioner,  in  which  he  estated 
that  h'j  had  sold  the  notes  to  C  that  ho 
would  endorse  the  notes  to  G  when  requir- 
ed to  do  so,  that  C.  had  purchased  the 
notes  subject  to  the  Secretary  of  stat's  lien 
etc.  On  the  following  day,  C  presented  a 
corrcspeudiug  petition  to  the  Deputy  Com- 
missioner, in  which  he  stated  that  he  had 
purchased  the  notes  and  had  a  lion  on 
them  subj  ot  to  the  Secretary  of  State's 
claim.  About  the  same  time,  the  plaintiff, 
by  a  letter,  requested  C  to  discount  cer- 
tain hundis  in  the  name  of  certain  firms 
and  C  discounted  some  of  them.  Subse- 
quently, the  plaintiff  brought  a  suit  for 
declaration  that  the  notes  were  not  liable 
to  attachment  in  execution  of  the  decree 
of  the  first  defendant,  allahabad  Bank  ae- 
ainst   the    defendant  C.  ' 

Held,  that  the  interest  of  the  plaintiff 
in  the  notes  was  transferred  to  C  that  the 
transfer  was  purely  of  a  c;iosc  in  action,  to 
which  the  Negotiable  Instruments  Act  did 
not  apply,  and  that  the  plaintiff's  suit  was 
not  maintainable.  11  M.  290  17  JI  461 
28  M.  544,  24  M.  057.  (notes)  referred  to' 
JAGAN  NATIIt)  THE  ALLAHABAD  BANk' 
LD.,  LIJCKNOW,    9  0.    C-  174   (B). 

18    S-  26,  27.  28  See  S.  4,  k'-^s  -li  c 


Sup:  Govt  acts  (XXVI  of  1881)  [Contd). 

W.  N.  130.  supra  No  .3.  ii  {aj  S  :il  and  ti30 
M    as   see     supra  .No.    8 

19  8.  27,  87— Power  >f  husband  to  act 
on  behalf  of  his  wife  -does  not  include 
the    right    to   sign    promissory  notes-SANPE 

Tp    f.i^^^n  ^^■''^-     2-    »     B.    R.     1904. 

(f.  d.:i-i>ee  J'romissory  note. 

20  8.  28  Sec  4,  M-iS.  -11.  C.  W.  N, 
139  supra    No  5. 

.  21  8.  30,  39  and  86  Htmdi  payable  at 
sight  Jirst  accepted  Uoldc  [agrees  wilh,acceplor 
for  deferred  payment — Notice  of  dishonour, 
not  gwen—drawer  discharged. 

The  acceptor  of.  a  hundi  payable  at 
sight  at  first  accepted  the  hundi  uncondi- 
tionally, but  subsequently  said  he  would 
pay  in  three  days'  time,;  and  the  holder 
agreed  to  this  arrangement,  and  did  not 
give  any  not.ce  to  the  drawer.  The  ac- 
ceptor having  failed  to  pay  the  amount 
of  the  hundi  within  the  three  days  the 
holder  dul  not  give  notice  of  dishonour  till 
after    10    days. 

Held,  that  the  conduct  of  the  holder 
discharged  the  drawer  from  his  liability  un- 
der  tlie   t,-rms   of   S.   30,    3y  and   86   of   the 

;«^, '^^^-^"•^^  BAID  «."piyar  BUX, 
12  C  W  If.  644 

22-  8.  80,  93,  98.  Notice  of  dishonour 
—Hundi— Liability   of  draioer. 

In  order  fcj  make  the  drawer  of  a  7mn- 
ai  liable  in  cise  of  dishonour  by  the 
drawee  or  acceptor  thereof,  it  is  necessary  for 
the  plaintiff  to  shew  that  due  notice  of  dis- 
honour was  given  to  the  drawer,  or  that 
he  (the  drawer)  did  not  suffer  any  damage 
for  want  of  such  a  notice.  Erlshnashed  Bin 
Oanshet  Shetyc  v.  Hari  Valji  Bhatyc,  (I.  L. 
R.  20  Bom  438  and  Uoti  Lai  v.  Molt  Lai, 
i',.A,,;.  -^^  ''■^>'  '•oferred  to.  AMIRUDDI 
?T    „-?^    "■    ^-^liADOOR    KHAN,  7    C-  W- 

N-  878.  =30    C   977.  ■  <   i.    w 

23.    8.  30,  94,  98  (o)  and  (e)  and  106- 

^utice  of  dishonor— Contract  Act  (IX  of  1872) 
Section  134— Forbearance  to  sue  acceptor— Ef- 
fect   against    drawer. 

,  .^  notice  of  dishonor  under  section  30 
of  the  Negotiable  Instruments  Act  riust  be 
given  within  a  reasonable  time.  Under  sec- 
tion 98  (c)  no  notice  is  necessary  when  the 
parties  charged  could  not  suffer  damage 
for  want  of  notice.  The  onus  is  on  the  plain- 
tiff who  rehes  upon  this  exception  to  es- 
tablish and  prove  that  the  defendant  could 
not    have   suffered  damage. 

The  mere  fact  that  the  drawer  and  the 
drawee  happen  to  be  partners  cannot  lead 
to  any  presumption  that  they  are  partners 
in  respect  of  the  drawing  of  every  bill  of 
exchange  drawn  by  either  of  them  or  that 
a  bil  drawn  up  by  one  of  them  was  on 
behalf  of   both. 

A  suit  iigainst  the  drawer  of  a  bill  of 
exchange  is  not  barred  undersection  134  of 
tho  Contiact  Act  merely  by  reason  of  the 
fact  that  the  acceptor  was  impleaded  as  a 
defendant  after  the  expiry  ot  the  period  of 
limitation.  RAMASVAMY  BHA6AV4'JH\R 
«.  SUNDARAJA  CHETTY,  12.  M  L  I  9fl7 
=26.  M.  239.  (See  also  S.  91  f  ^  ^^'  ^^^ 
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Snp  :-6ovt.  acts  (XXVI  of  1881)    (Gontd.)   .  Sup:  Govt,  acts  (XVIII  of  1879)    (Contd. 


21  S.  31 — Construction  of  Hundi — Holder 
and    a    Banker. 

Held  that  there  is  no  privity  between 
the  holder  of  a  cheque  as  such,  and  the 
Banlser  on  whom  it  is  drawn.  A  having  L 
100  at  his  banlier's  draws  a  cheque  on  them 
for  that  sum  iufavaur  of  C.  The  chtque  is 
dishonoured.  C  has  no  remedy  against  the 
Bankers.  {Cbalmer's  Bills  of  Exchange  P. 
179  S.  53.  referred  to).  MAUNG  PE  v. 
CHELLAPPA  CHETTY.  TJ.  B.  K-  1902- 
p.  5.     (Necjotiablc  Instrument). 

25  S.  32— S(!e  S.  7,  32,  53,  64,  115,  134,— 
10.  B.  L.  H.,  268.  sujjra  No  7. 

23  S.  3d— See  S.  30,  39,  86-12  C.  W.  N. 
6i4  supra    No  21. 

27  S.  46— See  S.  8.  i6—30  M.  4il  supra 
No  9. 

28  S.  46— See  S.  14,  46,  48—9  O.  C.  174 
supra  No  17. 

29  S.  48— See  S.  14,  46,  48—9  O.  C.  174 
Slipra  No.  17. 

30  S.  51 — Promissary  note  in  favour  of  two 
payees — Endorsement  by  one  in  favour  of  the 
other — sMii  by  endorsee  as  such — Maintainabi- 
lity— Suit  by  endorsee  as  assiynee  of  chose  in 
action — Endorsement   evidence    ef    assignment. 

Where  a  promissory  note  has  been  made 
in  favour  of  two  payees,  one  of  whom  en- 
dorses it  to  the  other,  the  endorsee  cannot 
sue  on  the  note  as  endorsee  or  as  one  of 
two  joint  payees.  He  may,  however,  main- 
tain A  suit  in  respect  of  the  amount  due  un- 
der the  note  as  assignee  of  the  chose  in 
action.  Though  such  an  endorsement  can- 
not operate  as  an  endorsement  under  the 
law  merchant,  it  may  be  relied  on  as  evi- 
dence of  an  assignment  by  way  of  release 
in  favour  of  the  endorsee.  Rule  428  of  the 
Rules  of  procedure  of  the  Presidency  Small 
Cause  Court  is  not  ultra  vires.  MUHASIMAD 
KHUMARALI  V.    RANG  A    RAO.     J.    L-    R., 

24  M.  654 
31.     S.  53-     See  S.   7,  32,   53,    64,  115,  134 

—10.    B.    L.   R.  268  supra  No  7. 

32-     S.  54.     See  S.  6',  54—19.  P.  L.  B.  1906 

supra '  No  10. 

33.  S.  56.  See  S.  9,  56,  78— U.  B.  B.  1901 
P.   1.  supra    No  12. 

84.  S.  58-  Eund  in  Court — Secretary  of 
State  and  Court  officers,  if  trustees — Forget 
endorsement  on,  Government  promissory  notes 
— Holder  in  due  course — Defect  of  title  of  hol- 
der.    L.  A.  S.   10  and  Art.  148. 

By  a  consent  decree  datjd  1829,  certain 
Government  promissory  notes  valued  at  Rs. 
60,000  were  paid  into  Court  for  the  benefit 
of  X  and  others.  X  died  in  1834,  leaving 
two  sons,  both  of  whom  afterwards  died  un- 
married. Subsequently  Y  applied  for  a  sub- 
division of  the  uotes,  which  was  done  by 
the  Registrar  of  the  Sadder  Dewany  Ada- 
lut.  Thereafter  one  of  the  notes  was  lost. 
y  died  vjithout  issue,  but  left  two  widows, 
A  and  B.  In  1885,  .\  and  B  brought  a  suit 
against  the  registrar  to  recover  the  lost  note 
and  the  Registrar  was  directed  to  recover 
and  retain  the  lust  note.  Tho  Registrar 
then  stopped  the  circulation  of  the  note,  and 


from  an  enquiry  made  at  the  Comptroller- 
General's  office,  ascertained  that  the  note 
stood  in  the  name  of  C.  .\  subsequently 
died  in  18'J-l,  and  afterwards  in  1898  B 
brought  the  present  suit  against  the  Regis- 
trar. Secretary  of  State,  and  C,  alleging 
fraud  on  the  part  of  the  servants  of  the 
ComptoUer-Goneral's   office. 

Held  that  the  Government  was  not  a 
trustee  for  B.  and  that  the  negligence  com- 
mitted by  the  Comptoller-General  in  1853 
was  barred  by  limitation.  Hansraj  v.  Itut- 
tonji,  (I.  L.  R.,  24  Bom.  05)  distinguished. 
CHANDRA  KALI  DABEE  v.  E.  P.  CHAP- 
MAN, 9  C-  W.  N.  43.  =  342  C-  799- 

35  S-  68— See  S.  9,  58—32  C.  799  supra 
No.  13. 

36  S.  64 — Cause  of  action — Promissory 
note,  suit  on — "Drazoer."  Legal  representa- 
tives of. 

Section  64  of  the  Negotiable  Instruments 
Act  is  not  applicable  to  a  suit  based  on  a 
promissory  note  payable  on  demand  and  not 
payable  at  a  specified  place.  P.  R.,  148  of 
1883  referred  to.  The  word  "drawer"  in  the 
section  includes  the  legal  representatives  of  a 
drawer.     HARl  SINGH  v.  NARAIN    SINGH 

120  P.L.  R.  190S-60  P^R  ■  1903- 

86  (a)  8.  64— See  S.  7,  32,  53,  64,  115, 134 
—10   B.  h.  R.    268    supra  No.  7. 

37  S.  78,  120— Promissory  Note— Suit  by 
pa/yee — Defence  by  maker-Payee  not  true  owner 
of   note — Parol   evidence   to  support  plea. 

The  plaintiff  sued  the  defendant  to  re- 
cover the  amount  due  on  a  promissory 
note  made  payable  to  the  plaintiff  or  his 
order  by  the  defendant.  The  defendant  plea- 
ded that  the  consideration  for  the  note  wa*  nut 
advanced  by  the  plaintiff,  but  by  a  third  p^irty 
on  whose  account  the  note  was  taken,  with 
the  name  of  the  plaintiff  as  p  lyce,  and  that 
as  the  amount  had  already  been  re-pad 
to  the  party  entitled  to  it,  the  suit  was 
fraudulent   and    unsustainable. 

Held,  per  Subrahmania  Ayyor,  J — that 
the  plea  was  sustainable.  Prwol  evidence 
is  admissible  in  a  suit  on  a  promis- 
sible  note  to  show  that  the  plaintiff  is- 
not  the  true  owner  of  the  note,  if  sucb 
proof  would  enable  the  defendant  to  estab- 
lish a  defence,  valid  as  against  the  true  owner. 

Per  Davies,  J. — That  the  defendant  was 
precluded  from  pleading  thr'  "jrs  tertii" 
of  a  person  who  was  not  e\-\\  a  partv  to 
the  record.  SUBB  \  NARAYVNA  VATHI- 
YAR  I'.  R^MASWAMI  AY'YAR.     2S  M.  244- 

38  S-  78  See  S.  27,  78—30.  M.  SS—supra 
No.  8. 

39  S.  78  See  S.  9.  56,  78— U  B.  B. 
1901.   P.  1.  supra  No  12. 

40  S-  80  Hundi.  suit  cni — Interest — Pre- 
sentment— Appeal — Groiind  urged  for  the  fl'st 
time  at  the  hearing  of  appeal — Neqoliable  Ins- 
truments Act  (XXVI  of  1881).  Section  80 — 
Interests  on  negotiable   instrumerits 

In  a  suit  based  ttpnn  a  a  hundi,  when 
execution  of  the  hundi  is  admitied.  tho 
onus  of  proving  the  special  acts  absolving 
the   executant   from    liability   lies   on    hiin. 


(  541  ) 


CIVTL  DIGEST  OF  CASES 


(    642    ) 
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Upon  the  hearing  of  an  appeal  against 
a  decree  passed  upon  hundis,  the  appel- 
lants filed  two  additional  gfounds  viz.  (1) 
that  the  suit  did  not  lie,  as  no  presentation 
of  the  hundis  for  payment  was  proved,  and 
(y)  that  no  interest  should  have  been  al- 
lowed. On  the  ohjoctiou  of  the  respondents 
counsel,  the  Chief  Court  refused  leave  to  add 
the  grounds., 

In  the  absence  of  evidence  to  show 
that  a  particular  rate  of  interest  was  agreed 
upon  between  parties  to  a  suit  based  on 
hundis  the  plaintiffs  are  only  entitled  to 
receive  the  rate  allowed  by  seotion  80  of 
the  Negotiable  Instrument  Act,  viz.,  ti  per 
cent   per    annum.     IIAM    DAS  -u.  MATHRA 

DAS.    6.  p.  li   R.  1905. 

41     S-    80  Interest — UoUateral  agreemetU  as 
to  interest   at  30  p.    c. — Custiym. 

S.  80  of  the  Act  does  not  deprive  those 
dealing  with  such  instruments  c/f  the  free- 
dom of  contract  possessed  by  other  contract- 
ing parties.  It  purports  to  confer  a  right 
to  interest  not  to  take  away  such  a  right 
otherwise  existing  To  read  the  section  as 
depriving  one  of  a  contractual  riglit  of  in- 
terest would  be  to  road  into  it  something 
which  it  does  not  say  and  which  cannot 
reasonably  be  implied  from  it  language.  A 
sued  upon  hundis  drawn  by  defendant  B 
upon  himself  in  A's  favour.  The  hundis  were 
silent  as  to  interest.  But  there  was  a  col- 
lateral agreement  in  writing  that  inttrest 
should  be  paid  at  30  p.  c,  per  annum  ;  and 
it  was  fouud  that  dealing  with  interest  by  a 
callateral  agreement  was  in  accordance  with 
the  custom  of  the  district. 

H-la,  that  S.  80  of  the  Act  did  not  affect 
the  agreement  as  to  the  payment  of  interest 
and  that  the  sama  was  enforceable.  GHAN- 
SHIAM  LAL  JI  !>.    RAMNARAIN.     HC   W 

N. 105  =  9  B.  L.  R.  1  =  1  M  L-  T  427  =  17  M- 
L  J  85-5  C- 1.  J.  7=4  A  L.  J.  29=84-  L 
A.6P.  C=29A83(PC) 

4!?.     S.  ^.—Interest  when  Pro-note  is  silent 
—Oral  evidence. 

Where  a  pro-note  is  silent  as  to  the  rate 
of  interest,  interest  at  6  per  cent,  per  an- 
num is  payable  uuder  S.  80  of  this  Act  and 
oral  evidence  is  in  admissible  under  S.  92 
Proviso  2  Evidence  Act  to  prove  a  contem- 
poraneous agreement  to  pay  interest  at  a 
particular  rate  30  0.  446  distinguished  FA- 
TUMA  BIBI  V.  HANUMANTHA    RAW.     17 

M.  L.  J  296 

43  S.   86  See  S.  30,  39,  S6—13    C.   W.  N 
6J,i  s^npra  No  21. 

44  S-  87    Addition  of  name  in  a  pro-note 

— Material    alteration. 

To  certain  pro- notes  which  ran  as  fol- 
lows:—"We  the  undersigned  A  and  B  joint- 
ly and  severally  promise  to  pay  on  demand 

■'^nd  C,"  and  whicli  wore   executed  by  A 

and  B,  the  signature  of  Cand  the  cross  mark 
of  D  were  added  on  a  date  subsequent  to 
the  dates  of  execution  of  the  notes. 

Hdd  that  the  addition  of  the  names  of 
C  and  D  to  the  notes  was  not  a  material 
alteration    thereof.    By     the    bodies   of    the 


notes  A  and  B  were  the  onl}'  promissorg 
aud,  according  to  the  terms  of  those  bodies, 
no  one  else  could  be  a  promissor  uulesa 
his  name  was  alao  added  in  cho  bodies  o£ 
the  notes,  and  the  additioD  of  C's  and  D'a 
names,  had  no  ellect  as  regards  making 
them  liable.  P.  J.  L.  B'  84:^  distinguished 
(18.56)  .5.  E  and  B  83  and  (18o7)  L.  R.  3. 
Q.  B.  573  referred  to.  M\  SiIWE  YU  u. 
IC.    K.    N.    K.    RKMKM    CHETfV.     1.   J,.    B- 

R    1900  02    P    252 

45-  8.  87- — Material  alteration. 

Held  that  if  a  pro-note  payable  to  or- 
der runs  "I,  John  Brown,  promise  to  pay" 
Srnd  it  is  signed  by  Brown  and  subsequent- 
ly before  negotiation  signed  by  smith,  smith 
is  uot  a  Go.  maker,  and  the  addition  of 
smith's  name  is  not  a  material  alteration 
which  renders  the  note  void  under  3.  87 
of    the    Act. 

Held  that  there  is  no  provition  in  this 
Act  Similar  to  S.  56  of  English  Bills  of 
Exchange  Act,  which  renders  a  stranger  (i.  e. 
neither  a  maker  nor  a  holder)  who  signea 
a  pro-note,  liable  as  nn  indorsor  to  a  hol- 
der in  due  course.  U.  B.  R.  1U92-1)6  P.  593 
Ohalmer's  Bill's  of.  Exchange  Act  S.  56. 
and  pages  188  and  267  referred  to.  JJA 
KIN  v.G.  T.  L.  AD.>GAPPa  CHETTY.  \J. 
B-    R.    1902-    P-  1.    (Nerjotiablc    instruments). 

46-  S  87-  -See  S.  27,  87.  2  L.  B.  R.,  1904, 
p.  324,  siipra  No.  19. 

47-  S-  98-— Sae  S.  30,  93,  98.  30  C.  977 
supra  No.  22. 

48-  S.  1,  94- — Locai  usage— .ipplicabUity, 
of  Aet  to  Natives  of  ludia — Notice  of  dishonour 
to  drawer  where  drawee  has  failed  to  accept — 
Acceptance  of  hundi  as  conditional  or  absolute 
payment. 

In  n,  suit  for  the  amount  due  on  account 
of  goods  sold  and  delivered  and  money  lent, 
th<!  defence  was  that  plaintiff  had  accepted 
hundis  in  discharge  of  the  del  t  and  was,  in 
consequence,  debarred  from  suing  on  the 
original  consideration  and  that  his  remedy, 
if  he  had  one,  was  on  the  hundis.  It  was 
also  contended  that  the  hundis  had  been 
accepted  as  cash  payment,  in  consideration 
of  a  discount  of  2J  per  cent.,  and  that  in  con- 
sequence plaintiff  had  no  cause  of  action 
either  on  the  original  debt  or  upon  the 
hundis,  as  he  had  taken  the  risk  of  latter 
being  dishonoured  by  the  drawee. 

Held,  that  it  is  a  question  of  fact,  with 
regard  to  promissory  notes  or  bills  or  hundis, 
whether  the  parties  intended  them  to  operate 
as  abiolute  or  oonditijnal  payment,  and  the 
presumption  is  that  the  effect  of  giving  and 
taking  a  note  or  bill  is  that  the  debt  is  con- 
ditionally paid. 

Held,  also,  on  the  evidence,  that  plaintiff 
had  accepted  the  hundis  unconditioually, 
and  was,  in  consequence,  precluded  from 
suing  on  the  original  debt.  S.  94  of  the 
Negotiible  Instruments  Act  recognisjs  that 
the  person  to  whom  notice  of  dishonour  is 
given  should  be  informed,  not  only  that  the 
instrument  has  been  dishonoured  and  in  what 
way,   but    also  that  he  will    be   held    liable 
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tliei-ooij.  So  where  a  drawee  of  a,  bill  of 
exchinge  does  not  accept  it,  thougli  the 
drawer  is  primarily  liable,  the  p\yee  .should 
give  notice  of  dishonour  to  the  drawer.  The 
provisions  of  the  Negotiable  Iiistrumjuts  Act 
are  strictly  applicable  to  natives.  Wliere  any 
local  u.sage  is  relied  on  under  section  1  of  the 
Act,  it  should  be  alleged  and  established  by  the 
party  who  relies  upon  it.  JAMBU  GHBTTY 
V.   PALANIAPPA    UHETTIAR.     13    M.  L.  J. 

252-23.  M  256- 

49.  3.  94.— See  Ss.  30,  9i,  98,  106.  26  M. 
23'J  supra  No.  23. 

50  3.  98— See  Ss.  30,  93,98.  30  C.  977 
supra  No.  22. 

51.  S.  98  (O)  (e).— See  Ss.  30,  94,  98.  26 
M.  239  sapra  No.  23. 

52.  S.  106.— Ditto  ditto. 

58.  S.  115.— See  Ss.  7,  32,  53,  04,  115,  134. 
10  B.  L.  R.  268,  supra  No.  7. 

54.  S.  120.— See  Ss.  78,  120.  28  M.  244 
supra  No.  37. 

55.  S.  134.— See  Ss.  7,  32,  53,  64,  115,  134. 
10  B.  L.  R.  268  supra  No  7. 

51-      Act  II  of  1882  (Trust  Act.) 

1-  S.  1  Guardian's  possussion  with  regard 
to  minoi'j  property — See  guardian  and  mi- 
no  r — In  re  Cassumali  Javerbhai  Pirbhai  8. 
B.   L.   R.   SS3=30.    G.   591. 

2  3.  1  Trust-deed  =  construction  and  for- 
malities— Settlement  on  great  grand  children 
by  way  of  remainder,  if  valid  under  Hindu 
Law  or  void  under  rule  against  perpetui- 
ties—T.   P.    A.  S.    14,  IS   and  2    (d). 

One  R  and  his  wife  conveyed  certain 
lands  by  a  trust  deed  to  trustees  in  trust 
to  pay  certain  monthly  allowance  during 
the  lives  of  R  and  his  wife  and  on  the 
death  of  the  survivor  of  them,  to  pa}'  the 
same  allowance  to  the  two  grand-daughters 
of  R.  On  the  death  of  tlie  survivor  of 
the  grand-daughters,  the  trustees  were  to 
hold  iho  property  in  trust  for  the  sons 
of  ihe  grand-daughters,  who  attain  the 
age  of  eighteen  and  the  daughters  of  the 
grand  daughters,  who  attain  that  ago  or 
marry,  such  that  each  child  of  the  grand- 
daughter was  to  take  his  or  her  share  of 
the  corpzis  on  coming  of  age  if  a  male  or, 
if  a  female,  on  being  married.  On  the 
question  whether  such  gift  to  the  children 
of  the  grand-daughters  was  good  undtr 
Hindu  La%v  or  bad  for  remoteness,  or  on 
any  other  ground,  it  was  held  that  since 
the  trust  in  favour  of  the  children  of  a 
grand-child  was  an  event  which  was 
to  happen  upon  the  death  of  the  grar  d- 
child  or  of  the  widow,  which-ever 
should  last  happen,  and  the  parties, 
to  whom  an  estate  for  life  was  conveyed 
were  in  being  at  the  date  of  the  settle- 
ment, the  gift  in  remainder  to  the  chil- 
dren of  the  grand-daughtf.-s  was  good  and 
valid  under  Hindu  Law,  and  did  not  con- 
travene the  rule  against  perpetuities,  as 
S.  2  (d)  of  the  Transfer  of  Property  Act 
provides  that  nothing  in  the  second  chap- 
ter of  that  Act  shall  bo  deemed  to  aflect 
any   rule   of   Hindu    Law. 
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Held,  also  that  there  is  nothing  in  S. 
6  of  the  Trusts  Act  to  suggest  that  trust- 
property  cannot  be  effectively  transferred 
by  a  registered  instrument.  Under  S.  123 
of  the  Transfer  of  Property  Act,  transfer, 
by  way  of  gift,  of  immoveable  property 
can  be  effected  by  a  registered  instrument 
and,  there  being  no  reason  for  holding 
that  what  is  sufficient  in  the  case  ol'^Sk 
gift  of  land  is  not  sufficient  in  the  case  of 
conveyance  of  land  in  trust,  the  deed  in  ques- 
tion operates  as  a  valid  declaration  of  trust 
and  an  effective  transfer  of  the  property, 
though  possession  was  not  given.  9  M  I. 
A  134,  y  B  L.  R.  337,  32  C  392  and  12 
C  663  lieferedto.  BANGANAIHA  MUDA- 
LIAR  V.    BAGHIBATHl    AMilAL,  1.  M.  Ii. 

T  227. 

8.  8.  1>  6-~~^''"*'  "/  '•'nrnoteable  proper- 
ty. Creation  of — Endowments  by  tHitidus — 
Oift  of  debt — Right  of  debtor  to  object  that 
gift   was  incvmptcte. 

A  mortgagee  of  certain  immoveable  pro- 
perty made  an  oral  gift  of  the  principle 
and  interest  due  on  the  mortgage  along  with 
other  debts  in  favoure  of  a  religious  so- 
ciety on  the  condition  that  the  interest 
that  may  be  realizad  by  the  society  be 
applied  to  sada  bart  i.e.,  the  charitable  dis- 
tribution of  food  to  the  needy.  The  society 
brought  a  suit  to  enforce  the  mortgage.' 
The  suit  was  dismissed  on  appeal  on  the 
ground  that  under  section  &  oi  the  Trusts 
Act,  a  trust  of  immoveable  property  can 
only  be  created  by  a  document*  in  writing 
and  registered  in  accordeuce  wiih  law.  The 
donor  when  examined  in  the  case  supported 
the   gift. 

Hetd,  that  the  provisions  of  section  5 
of  the  Trusts  Act  wero  not  ajiplieabln  to 
the  case  for  section  1  expressly  exempts 
public  or  private,  religious:  or  charitable 
endowments     from     the     operation     of     the 

.AOt. 

Held,  also  that  the  gift  was  not  void 
for  uncertainty. 

Held,  further,  that  when  in  such  cases 
the  title  or  ownership  of  the  donee  is  es- 
tablished and  the  donor  supports  the  gift 
the  debtor  has  no  locus  standi  to  urge  that 
the  gift  was  incomplote.  SANATAN  DHARM 
SABHA    HOSHIARPUR   v.    Mus^ammat  SO- 

BHI.    175.  p.  L-  R  1903  =  75  P  R  ,  1903- 

4-  S.  1,  5- — Trust — Public  religious  pur- 
posc  =  aift — Transfer  of  Property  Act  (IV  of 
ISS:}).    Section   122 — 

When  the  plaintiff  under  a  document 
dedicated  certain  land  of  his  to  an  idol  so 
that  a  temple  may  bo  built  on  it,  and  the 
document  provided  that  "in  case  a  perma- 
nent temple  is  built  thereon  for  the  idol, 
neither  he  nor  his  heirs  will  raise  any  dls- 
puti.'' — 

Held,  (1)  that  the  document  amonnfed 
only  to  a  declaration  of  trust  in  relatioa 
to  immoveable  property  for  a  public  re- 
ligious purpose,  and  did  not  require  regis- 
tration. 
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(2).  That  tho  dedication  of  the  idol 
and  land  to  the  public  was  not  a  gift  with- 
in tho  definition  of  that  terms  in  Section 
122  of  the  Transfer  of  Property  Act,  and 
the  word  "donee"  was  not  applicable  to 
tho   public, 

(3).  That  tho  Indian  Trusts  Act,  1882, 
being  iunpplicablo  to  religious  endowments 
the  document  was  not  governed  by  Section 
5  of  that  Act.  PALLAYYA  v.  RAMAVA- 
DHANULU.  MALLAYYA  v.  RAMAVADHA- 
NULU.    13-  W.   L    J.  364. 

5-  S.  5-  Sec  a.  1  and  3  7o.  P.  R.  1903 
No    3   and    13.    M.  L.   J.   3(ji   No   4   supra. 

6-  S.  5.  81.    83- — iJuquest   instricctiuns  su- 

prc'ils posiiion    of     legatee — See     will — Louis 

Ktmha  v.   Codko    IS.    M.    L.  J.  158. 

y_  g,  Q.— Creation  of  truU — Trust  property. 
Transfer  of — Debtor  conveying  property  to  be 
converted  into    money — /'resumption — Estoppel 

lii-pr  scntalion  of  an  inteiUion—Representa- 

tion  de  future — Promise. 

One  oi  tho  ossentails  to  the  creation 
of  a  trust  under  section  C  of  the  Indian 
Trnsts  Act,  1882,  is  that  tho  auther  of  the 
trust  should  transfer  the  trust-property  to 
the    trustee. 

When  a  debtor  conveys  property  in  order 
that  it  may  be  converted  into  money  by  sale 
or  mortgage  and  that  tho  money  raised  may 
bo  applied  in  discharge  of  debts,  tho  pre- 
sumption is  that,  whether  the  deed  is  for 
payment  of  creditors  generally  or  of  speci- 
fied credito.s,  it  i.s  merely  intended  by  the 
debtor  to  direct  the  mode  in  which  his 
property  is  to  be  applied  for  his  own  con- 
venience. 

A  mere  representation  of  an  intention 
cannot  amount  to  an  estoppel.  An  estop- 
pel must  be  a  representation  of  an  exist- 
ing fact.  If  binding  at  all  a  representation 
de  fitturo  must  amount  to  a  promise,  DHO- 
KDO  GOVIND  V.  KESHAV  BHASKER. 
7.  B.  L.  R    179. 

8-  S.  6- — Creation  of  Trust — See  Mohom- 
madin  Law  Oration  of  Trust.  AT5DUL 
CA  DER  V.  TAJOODTN.     6  B-  L-  R  263- 

9-  S-  6.  94.— ll'iH  declarivg  a  Trust..r-A 
trust  declared  by  Will  is  creatod  when  the 
testator  indicates,  with  reasonable  certainty 
by  any  words  or  acts,  an  intention  on  his 
part  to  create  thereby  a  trust,  the  beneficiary 
and  the  trust  property.  Yet  where  thtre  is 
no  trust,  but  the  person  having  possession  of 
property  has  not  the  whole  beneficial  interest 
therein,  ho  must  hold  the  property  for  the 
benefit  of  the  persons  having  such  interest, 
or  the  residue  thereof  (as  the  case  may  be) 
to  the  extent  necessary  to  satisfy  thier  just 
demands,  for  then  there  is  a  constructive 
trust. 

Held,  upon  construction  of  the  Will,  that 
the  property  inherited  by  the  legatee  under 
the  w  11  was  not  subject  to  any  trust,  express, 
implied  or  constructive. 

As  it  is  a  maxim  that  execution  of  a 
trust  shall  be  under  the  control  of  the  Court, 
it  must  be  of  such  a  nature  that  it  can  bo 
under  that  control  ;   so  that  the  admiuistra-  I 
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tion  of  it  can  bo  reviewed  by  tho  Court  ;  or 
if  the  trustee  dies,  the  Court  itself  can  exe- 
cute the  trust ;  a  trust,  therefore,  wbicii  in 
case  of  maladministration  could  be  reformed 
and  a  due  administration  directed  ;  and  tlien 
unless  the  sul  j  ict  and  the  objects  can  bo 
ascertained,  upuu  principles  familiar  in  other 
cases,  it  must  be  decided  that  tho  Court  can 
neither  reform  nial-administration  r.'.r 
direct  a  due  administration.  AlIBA  LAL 
GOWRI  SHANKER  v.  BAI  REWA.     5  B-  L- 

E  334 

10-  S-  8. — ■ip2'ointmcnl  of  a  manager  till 
iltemajoriliiofll,,-son—Scc  Hindu  Law  joint 
family.     HARILAL   BAPUJI  t).   BAI   MA>:i. 

7B  L-R.  255-29B  351 

11-  S-  11- — n  ill — Trust—  Discretionary  po'.cer 
— Ajtjti.sc  of  discretion— Iiiterfrrcvce  hy  Court. 

Where  discretion  is  given  to  the  trustees, 
the  Court  shall  not  deprive  them  of  the  dis- 
cretionary power,  when  a  proper  and  horest 
discretion  is  exercised  hv  them.  M.AV.TT- 
BHAI    HERJEE    v.    JIULJIBHOY  RAHIII- 

BHAI.    4B.  LR.  199- 

12.  S-  li.—Trust—Gift  to  Mission  Society 
for  establi.shing  Native  Christian  hamlet^ 
House  in  hamlet  let  out  to  Notice  Chrtuian 
tenant— Right  to  object— Natit-c  to  quit  not 
state  reasons — Trust  perpetual— Beneficia- 
ries. 

The  donor  made  a  gift  of  certain  permises 
to  the  Baptist  Mission  Society  of  Ergland  for 
the  purpose  of  establishing  a  hamlet  of  Native 
Chrisliaus  of  the  Baptist  community  and  sha 
appointed  certain  persons  by  name  as  Trus- 
tees for  aiding  and  assisting  in  estnblisliing 
the  said  hamlet.  The  Baptist  Mission  Socio" 
ty  then  built  several  houses  on  the  land  bv 
subscriptions  raised  from  the  members  of 
the  Baptist  Christian  community.  In  one 
of  these  houses  the  defendant,  a  N-livo 
Christian,  1  ved  on  pa^mont  i)f  a  monthly 
rent  since  18'JR.  Two  notices  to  quit  the 
house  were  served  upon  him  by  the  Trustees. 
The  defendant  did  not  comply  with  the 
requisition  of  the  said  notices,  aiid  set  up  an 
adverse  title  in  himself.  The  trustees  brought 
the  present  suit  for  his  ejectment. 

Held,  tl  at  the  trust  was  not  discharged 
and  the  fuuitions  of  the  Trustees  did  not 
come  to  an  (nd  when  certain  houses  were 
built  and  cetain  Members  of  the  Native 
Christian  Community  were  settled  as  tenants. 
It  was  something  lile  a  pc-pctual  trust.  And 
for  the  purpo  e  of  carrying  out  the  o'  j  ct 
for  which  the  gift  was  made,  tho  Trno  ecs 
had  a  power  of  management  of  the  trnsft, 
and  in  the  exercise  of  such  power,  they  had 
also  the  power  to  eject  a  tenant. 

Hid  also,  that  the  Trustees  were  not 
bound  to  disclose  the  reasons  whv  thev  con- 
sidered the  defendant  to  he  unfit  to  occupy 
any  particulnr  house  in  the  Mission  com- 
pound. PARiMANAND  KARAN  v.  BAPTPsT 
MISSION  SOCIETY.  8  C.  W-  N-  918  at 
921. 

IS-     S-  15,  20.  30-  —  Tnislee's  duty  to  iuvest 
money  of  ccstm  que  tiast— Guardian's  power 
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to  inake  remisnioti  of  rent — Right   to  demand 
release  from  costui  quo  trust — Costs. 

A  ininov  after  iittaiEiug  his  majority  sued 
his  guardian  for  re^'overy  of  trust  property 
Tlie  guardian  iiad  nude  certain  remissions 
to  tenants  which  the  plaiatiff  cooteuded  the 
guardian  was  not  justified  in  milcing.  The 
plaintifi  also  claimed  interest  on  money 
which  the  defendant  had  kept  with  himself 
instead  of  invotting  it  on  interest. 

Held,  that  the  defeudaut  was  not  justi- 
fied in  making  remissions  after  the  j)laintiS 
had  attained  m  j  irity  as  then  the  defendant 
was  wrong-doer  in  improperly  retaining  pos- 
session of  the  plaintiff's  property;  but  as  to 
earliar  remissions  granted  long  before  rela- 
tions between  the  parties  were  strained  the 
claim  was  not  valid  as  they  seemed  to  have 
been  made  on  good  grounds. 

Held,  also  tbat  as  a  ruled  where  the  trust 
property  consists  of  money  and  cannot  be 
applied  immediately  or  at  an  early  date  to 
the  purposes  of  the  trust,  the  trusty  is  bound 
to  invest  the  money  for  the  benefit  of  the 
cestui  que  trust.  But  the  defendant  having 
kept  the  trust  money  for  a  few  months  only 
to  defray  noojssary  a  expenses  of  the  plaintiff 
oould  not  be  made  liable  to  pay  interest. 

A  question  arose  whether  the  defendant 
Bliould  not  pay  the  pliintiff's  costs.  It  was 
pleaded  for  the  defeudaut  that  he  was  not 
bound  to  pay  costs  as  tlie  plaintif?  had 
refused  to  give  him  a  full  discharge  as  re- 
gards his  trustee-ship. 

Held,  that  a  trustee  is  not  jistified  in 
insisting  on  ccstue  que  trust  giving  him  a 
release  as  a  condition  precedent  to  his  deli- 
vering the  trust  property  to  him  and  a  bona 
fide  belief  on  the  trustee's  part  that  such 
was  liis  right  is  immaterial  as  affecting  the 
question  of  costs,  which  is  necessitated  by 
his  unlawful  refusal.  The  obtaining  a  release 
is  solely  for  the  personal  benefit  of  the  trus- 
tee and  is  not  in  any  sense,  au  act  done  in 
execution  of  the  trust.  UAJA  RAM  DEVAI 
V.  LAKSHMI  SANKARA.     13  M-  L-  J-  206- 

14—8.  20— See  s  15,  20,  3013.  M.  L.  J.  20G 
supra   No  13. 

15  S-  ZQ— Defaults  by  contrustees — Liability 
of  trustee. 

The  general  rule  is  that  trustees  and  execu- 
tors are  not  chargeable  with  each  other's  de- 
faults :  but  the  benefit  of  this  rule  is  denied 
to  a  trustee  or  executor  v/ho  has  been  guilty 
of  iiegligence(18C;2)  3  D  T.  V.  S.  335  v.  (1829 
3  Sim  265  followed,  by  law  trustees  must  show 
an  active  and  vigilant  prudence,  and  a  trustee 
must  if  a  breach  of  trust  is  only  threatened 
prevent  it    by  obtaining   an    iujuuction. 

Where  a  trustee  stands  by  for  tour 
years  while  the  trust  funds  are  retained 
by  his  co-trustees, and  mikes  no  inquiry  but 
passively  acquiesces  in  the  disappearance  of 
the  funds,  he  is  liable  to  the  beneficiary 
for  the  default  of  his  co-trustees.  MAH- 
MOOD  AHMED  V.  PEDRO  SALVADOKE 
KODRIGUES.     7  B-  L-  R.,   691. 

16  8.  30  — Want  of  diligence — Liability 
for  mismanagement  of   co-executor. 
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Held,  that  the  defendants  accutors  were 
liable  to  render  accounts  to  the  plaintiff 
who  was  a  beneficiary  under  the  will  and 
must  make  good  the  loss  sustained,  if  any, 
owing  to  their  uegligeuce,  want  of  proper 
care    and    mismauagemeut. 

If  thoy  could  not  produce  the  fund 
entrusted  to  them  tor  another  at  the  ap- 
pointed time,  prima  facie  they  were  liable 
for   the   loss. 

Au  executor  could  not  be  relieved  o£ 
his  liability  on  the  ground  that  his  duties 
were  merely  advisory,  that  he  was  one  of 
the  many,  that  he  was  not  specially  entrust- 
ed with  the  management  of  the  trust  pro- 
perty and  that  the  management  was  car- 
ried under  the  votes  of  the  mojjrity.  Ono, 
who  undertook  a  duty,  was  bound  to  know 
what  his  duty  required  Where  there  was 
want  of  proper  care  and  diligence  on  the 
part  of  a  trustee  not  only  in  the  appoint- 
ment cf  an  agent  to  carry  on  the  trust 
business,  but  also  in  the  supervision  of  the 
agent,  there  was  a  clear  breach  ot  duty 
and  that  the  trustee  was  liable  tor  breach 
of  trust.  Section  30  of  the  Act  was  inap- 
plicable to  such  a  case.  LAKHMICHAND 
NEMCHAND  u.   JAJ   KUVARBAI,    6  B-  L- 

R.  907=29.  B.  170- 

17  8.  30  See  S.  15,  20,  30—13.  M.  L.  J. 
206    snpra    Mo.    13. 

18  S.  S3<  Trust — Debts  incurred  by  trustee 
— Trustee's  right  of  indemnity — Creditor's 
right   to    stand     in    the   place    of    trustee.). 

A.  the  owner  of  an  hotel,  on  the 
occasion  of  her  marriage  with  B,  appoin- 
ted B  trustee  by  a  deed  of  settlement, 
trust-doed  gave  the  trustee  power  through 
managers  to  carry  on  the  business  of  the 
hotel,  and  settled  the  not  profits  on  A 
for  life  with  reversion  to  her  son.  The 
plaintiffs  brought  a  suit  against  B,  the 
trustee,  for  goods  supplied  to  the  hotel  and 
claimed   B's   right   of   indemnity; 

Held  that  the  plaintiffs  were  entitled 
in  equity  to  stand  in  the  place  ot  the 
trustee,  if  the  trustee  had  not  through 
his  own  default  lost  his  right  of  indemni- 
ty. 28  C.  574  referred  to)~T.  E.  MADDEN 
V.  ALFRED  JOHN  BRIDGE,  9  C-  W-  N- 
=S1C-  1084. 

19  S.  82.  35,  72  Civil  Procedure  Code 
Section   2 — Drcrec — Execution. 

The  discharged  trustees  brought  a  suit 
against  the  new  trustees  for  a  certain 
amount  as  a  first  charge  on  the  trust  di- 
rected by  the  Court  of  the  District  Judge 
to  be  paid  to  them.  It  was  contended 
that  the  suit  did  not  lie  as  the  order 
was  a  decree  within  the  meaning  of  Sec- 
tion 2  of   the   Civil   Procedure  Code. 

Held,  overruling  the  contention,  that 
the  order  was  not  a  decree  and  the  suit 
was  not  barred.  CHARLES  BENTINCK 
BARCLAY  V.  ROBERT  STANES.  11  M.  L. 
J.,  1908,  p.  188- 

20  8.  35  See  S.  32,  35,  72—11  M.  L.  J. 
lOul.  p.  isa.  supra  No.  19. 
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21  8.    53  Sco2)e  of— 

S.  53  of  the  Act  prohibits  transactions  en- 
tered into  by  a  trustee  for  his  own  profit  after 
he  has  become  a  trustee  and  while  he  is 
performing  the  duties  of  the  office.  But  it 
does  not  render  void  a  mortgage,  in  favour 
of  a  person,  created  before  becomes  trustee 
of  the  property  by  the  deed  of  trust  it- 
self as  a  condition  of  the  trust  imposed 
by  the   settlor. 

The  Act,  does  not  prevent  a  cesttti  quit 
trust  from  being  appointed  a  trustee.  He 
is  not  as  such  incapacitated  from  being 
a  trustee  for  himself  and  others  ;  but,  as  a 
general  rule,  he  is  not  an  altogether  fit 
person  for  the  office  in  conscqucuoe  of  the 
probability  of  a  conflict  between  his  interest 
and  his  duty.  ASHIDBAI  v.  ABDULLA 
HAJI  MAHOMED,  8  B-  L.  R-  652.-31. 
B.  271 

22  8.  63  and  88  Purchase  of  prope^iy, 
at  court  auction  by  Quardian  without  per- 
mission of   Court. 

A  sued  B  for  possession  of  certain 
land  on  the  allogalion  that  he  had  pur- 
chased it  at  auction-sale  in  execution  of 
a  decree  against  B.  contended  that  A  who 
was  then  the  guardian  of  B  purchased  the 
property  ismfarsi  for  and  that  the  pur- 
chase of  A  was  invalid  under  S.  53  and  83  of 
the  .\Oo. 

Hald,  that,  if  A  as  guardian  of  the  pro- 
perty of  the  minor  was  a  trustee,  on  the 
property  iu  suit  being  attached  in  execu- 
tion of  a  decree^  he  ceased  to  hold  it  in 
trust  and  it  ceased  to  be  trust  property  in 
his   hands. 

Held,  therefore,  that  there  was  nothing 
in  section  53  to  b-ir  the  pucchast-  of  the 
property  iu  suit  by  A  and  that  under  see- 
lion  S.'',  it  could  not  be  held  that  .A  held 
the  property  alter  the  purchase  for  the  be- 
nefi     of   P. 

Hd:!  aim,  that  A  did  not  purchase  the 
property  ism  farzi  for  B  the  apnplKn*'.  MA- 
HARAJ  SINCiH  u.  MAULVl  W  LI  ULLAH. 
6  0-  C  >  252-  (But  See  No.  3H  infra  a  B. 
L.    R.  606). 

23  S.  75 — Power  of  appointing  now  trus- 
tee in  place  of  a  dying  trustee — See  Regis- 
tration   Aot   S.    17|b)No   75.     PAT.MA  BIBI 

V.  SHAIKH  H\.s-;an.    9  B  L.  R-,  1071- 

24  8.  81,  SJ — S-,-e  Lim.tation  Act  of 
1877  S.  10.  M.ATHRADAS  v.  VANDR  V— 
VJiNDAS.    8  B  L-  R  ,  328. 

25  S.  82 — I'ran-fcr  to  A  for  considcra- 
tio7i  paid  by  B — Public  policy. 

S.  82  can  not  authorize  a  Caurt  to 
give  effect  to  an  agreement  of  which  the 
object  is  unlawful — See  Contract  .A.et  S.  23. 
SHED   NABAIN  v.  MATA  PRASAD.     A-  W- 

N-  1&04P.167  =  1  A- L- J- 412=27  A.  73. 

26-  S.  83-  See  ss.  81,  83— g.  R  L.  R, 
828    supra  Nj.  24. 

27-  8.  84-  W'o  rigid  ia  rcccwer  even  where 
unlawful  agreement  only  partly  carriedout-- 
Deeision  not  bad  although  no.  distinct  issue 
when  partiei  not  taken  b  surprise,  y 
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The  rule  that  a  person  i)t  pari  dellcot 
cannot  recover,  is  applicable  not  only  where 
the  unlawful  agreement  has  been  fully  car- 
ried out  but  also  where  there  has  bien 
part  performance  of  a  subtantial  char;  cter 
of  such  agreement.  This  is  the  constric- 
tion which  ought  to  be  placed  on  the 
words  '  not  carried  into  execution  '  in  8. 
84  of  the  Trusts  Act.  Where  a  point,  on 
which  there  is  no  distinct  issue,  is  present 
to  the  minds  of  the  parties,  tbe  decision 
on  such  point  cannot  be  inipeiched  on 
the  ground  that  there  was  no  issue  raised, 
MUTHURA'.I\N     CHETTY     v.    KRISHNA 

PILLAI  15  M.  L.  J.  478=29   M-  72^. 

28-  8.  84.  Transfer  for  illegal  pur- 
pose See  Transfer -REGHO  AM -VRAM  v. 
PURSHOTAM    JAIRAM.— 4.    N.    L-  R-  26- 

29-_  S-  88- — Mortgage -~TM:a,sc.  Renewal  of 
— Effect   on    rights   of  mortgagor. 

If  a  trustee  or  mortgagee  obtains  a. 
lease  during  the  continuance  of  tbe  trust 
or  mortgage,  the  benefit  of  the  lease  taken 
by  the  mortgagee  or  trustee  enures  to  tha 
benefit  of  the  cestui  que  trust  or  the  mortgagor. 
The  above  rule  is  equally  applicable  in  the 
case  of  the  mortgagee  oi  &  jolc.  BAIJ  NATH 
SINGH  V.  HARIKISHEN  BHAGAT,  6-  G. 
W.  TS.  372. 

SO    S.TgS   See    ^.    53,    8S--6.    0.    C.    252 

supra    No  21. 

31  8.  88  and  90  Mortgage  purchasing 
mortgagor's  rights  in  execution  of  decree 
of  a  third  party — Transfer  of  property  Act 
S.  99  and  C.  P.  C.  1882.  S.  29i— See  Mort- 
gage—THAKAR  DURGA  SINGH  v.  SETH 
JAY    DAYAL.     7.  Q.  C-   307- 

32  S.  88)  96  Trustee — Surviving  partneiH 
liabilitg  to  account  to  the  legal  representative  of 
the  deceased  partner — Their  relations — Trans- 
fer of  business  to  the  sui-viuing  partner — ■ 
gojd  faith-  Suifivai'  of  good  wilL 

Under  S.  88  of  the  Act,  an  executor 
or  a  partner,  must  hold'  for  the  benefit  of  the 
person  whoso  interests  he  is  bound  to  protect, 
every  pecuniary  advaatage  ho  has  gained  by 
availing  himself  of  either  character,  or,  by 
entering  into  any  dealings,  under  cirounrs- 
tances,  in  which  his  own  intero.5t3  are  or 
ever  may  be  adverse  to  those  which  he  is 
bound  to  protect.  S.  88  by  ttself,.  dees 
not  vrlidate  a  purchase  by  an  executor  of 
She-  trust  property,  either  for  x,\ie  bona  fide 
assent  by  his  co-executor  or  of  good  faith 
in  the  executor  himself,  who,,  under  the 
section,,  could  not  retain  an  adva  tage, 
even  though  uuconsciously  obtained  in  the 
transaction,  whore  his  in.terest  and  doty 
were  in  conflict. 

A  surviving  partner  holds  the  proper- 
ty by  virtue  of  a  contract,  and  m\.y  buy 
the  property  iu  trade  of  bis  decea  ;cd  co- 
partner, under  provico  (b)  to  S.  95  of  the 
Trusts  Act :  but  as  his  interests  iu  the 
transaction  may  conflict  with  his  duty,  he 
is  even  then  precluded  by  S.  SS  fjom  re- 
taining fcr  himselt  any  advantage,  ho  may 
ho.vQ  acquired  by  the   bargain.     hatT  is,  b- 
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must  give  full  value  or  what  ho  could 
reasoiinbly  believe  to  by  full  value.  The 
ouly  i^aviug  clause,  which  protects  the 
executor  or  surviving  partner  trant>gressiDg 
tho:e,lmits  fiom  the  liabilities  attacliing 
to,  iin  ordinary  trustee,  is  that  contained 
in  S,  1'6. 

3.  'J6  of  the  Act  applies  to  alU  cons- 
tructive trustees  dcMribed  in  Oh.  IX,  aud 
differentiates  them  from  trustees  properly 
so  called,  by  decloring  that  nothing  in 
Uie  chapter  relating  to  them  shall  impair 
the  rif,hts  of  transferee?  in  good  faith  for 
coi  sidtration.  Aud  that  is  the  only  pro- 
vision that  saves  an  executor  buying  his 
testator's  assets  from  liability  for  advantage 
gained  unwittingly  in  the  bargain,  aud 
a  -surviving  pavtner  purchnsing  under  pro- 
\i  0  (b)  of  S.  95  is  yet  siibjeet  to  the  lat- 
ler  part  of  S.  88  and  could  only  retaiB 
an  advantage  thereby  gained,  on  proof  of 
good  faith  as  well  as  of  consideration.  The 
good  faith  nintt  te  bis  good  faith  in  the 
transferee.  The  good  tailh  of  a_  co-execu- 
tor   will   not    avail    him. 

S.  SS  ill  (/)  of  the  Act,  demands  from 
n,  surviving  partner  the  same  ubci  itna  fides 
as  isg:;vds  the  interests  of  a  deceased  part- 
iier  ns  wns  due  before  death  had  dissolved 
the  pailners'-ip,  so  far  as  the  profits  aris- 
ing from  ilie  capital  of  the  deceased  are 
concerned.  For  tlieso  he  must  account  to 
his  legal  representative.  He  is  under  lia- 
bility to  accaunt,  and  is  evidently  within 
the  meaning  of  the  phrase  whicli  classes 
h;m  with  "other  persons  bound  in  a  fidu 
ciary  character  to  protect  the  interest  of 
another." 

The  Indian  Trusts  Act,  does  not  class 
the  surviving  partners  with  trustees;  but 
they  are  subject  to  obligations  in  the  na- 
ture of  a  trust  and  are  classed  with  per- 
sons bound  in  a  fiduciary  character  to 
protect  the  interests  of  others,  and  the 
same  duties,  liabilities,  and  disabilities,  so 
far  as  may  be,  attach  to  them  as  to  trus- 
tees, subject  to  the  provisos  iu  S.  95  and 
the  saving  provisions  of  S.  96  o£  the 
act. 

S.  Ill  of  the  Indian  Evidence  .ict  applies 
to  good  faith  arising  under  S.  90  of  the  In- 
dian Trusts  Act. 

But  for  an  agreement  the  good  will  of 
a  business  does  not  survived  1  ch  .378 
follmocd)  HASSANAT,!  JIAHOJIP^D  ALI 
V.  E3MAILJI  SULEM.\NJI,  9  B-  L.  R 
606- 

33  S.  90  Advayitage  gained  by  qualified 
owner — See  N.  W.  P.  Rent  Act  S.  9  and 
U.  P.  Tenanev  Act  S.  20— KESHAR  v 
HASAN   ALI    KHAN.    2   A.  L-  J-  683 

34  S-  90  See  S.  SS,  90—7.  O.  C.  307 
supra  No   31. 

3-5  S.  91  See  transfer  of  property  Act 
(IV  of  18S2)  S.  40 -ICAMESWARAMA  v 
STTARAMANU.JA    CHARLU.     29-   M-  177 

3i  ^.  ^4  See  S.  6,  94—5.  B.  L.  R.  Z3i-- 
tupra  No    9. 
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37-  8.  96  See  S.  SS,  96—9.  B.  L.  B.  60S, 
supra   No.    32. 

(51)  Act  IV  Of  1882.  (Transfer  of 
Piu])erly    Act.). 

1  Transfer  of  immoveable  jiroperty  orallj/ 
in  cumpromise  of  claim  not  invalid — Rctjislra.- 
tion. 

Where  property  was  allowed  by  the 
brothers  to  be  retained  and  enjoyed  by  the 
sister  by  way  of  compromise  of  her  claim 
in  respect  of  the  laud  belonging  to  her 
which  they    had    sole. 

Held,  that  the  transaction  was  not  a 
gift,  nor  a  sale  nor  an  exchange  under  the 
Tranefer  of  I'ropcrty  Act,  ard  was  not  in- 
valid by  reason  that  it  was  not  in  writing 
registered.  K.  THIKUNENGIDACHARIAE 
V.    RANGAN  ^THA    AIYAN6AR.     ig    JX,  t. 

J.  500 

2  S-  2,  S2  and  93- 

Held,  that  section  2  of  the  Transfer  of 
Property  Act  1882  preserves  the  rights  o£ 
panics  to  a  mortgage  but  the  procedure  for 
enforcing  those  rights  is  governed  by  its 
provisions. 

In  this  suit  plaintiff  was  allowed  to 
redeem  within  fja  cartaio  time„  but  nothing 
was  stated  in  the  decree  as.  to  what  v.'as 
to  happen  if  he  did  not  p.y  the  money 
within    the    time   pro-cribed. 

Held,  that  the  mortgagee  was  entitled 
to  an  order  under  section  93  of  the  Trans- 
fer of  Property  Act  although  a  proper  dec- 
ree under  section  92  had  not  been  drawn 
up.     JIURLIDHAR  versus-  PARSHARAM  — 

25  B.  101. 

3  S.  2,  (C) — See  Land'  lord  and  tenant 
— PARAMESHRI    v.    VITTAPPA    SHANBA- 

GA.    12  M-  L  J.  189-26  M   157- 

4  2  (d)— Trust  Act  S.  G— See  Mahomraa- 
len    Law.     ABDULCADER     v.   TAJOODIN. 

6  B.  L.  E..  263- 

5  S-  2  (d),  ^Q— Landlord  and  tenant- 
Rent — A^txiortionment — Transfer  of  lessor's  in- 
terest by  operation   of  law. 

R  was  hilim  and  as  such  was  entitled 
ro  certain  manias,  which  were  held  by  M 
as  mortgagee  iupossession  under  him.  On 
he  Tth  Sraban  lFo7  fusli,  R  ceased  to  be 
iakim  and  plaintiff  became  hikim  and  took 
posses.sion  of  the  vm7iias  by  ousting  M. 
H  had  collected  from  the  tenants  of  tha 
liiaiizas  the  entire  rent  for  the  year  1-307, 
and  plaintiff  brouglit  this  suit  for  a  refund 
uf  the  rent  for  the  period  from  the  7th 
.Sraban    to  the   end    of  the  year  1307. 

Held  that  s.  36  the  I'ransfer  of  Property 
Act  being  inapplicable  to  the  case,  having 
iigard  to  s.  2  ((i)  of  that  Act,  the  plnintiff's 
claim  was  not  sustainable.  Salyendra  Nath 
Tkacur  v.  Nllkanta  singha  (I.  L.  R.  21  Gal. 
:-i83)  and  Lakshminarnappa  v.  Melulhraman 
.Vnn-(I.L.  R.  2(i  Jfad.  6-tO)  referred  to.  MA- 
•IHEWSON  V.  SHYAM  SUNDER  SINHA 
I  L  R.,  38  C-  786. 
6.    s.  8- 

The  rule  in  this  counry  as  to  the  assigna 
bility  of  an  executory  contract  for  the  pur" 
chase  and  sale  of  goods   is   tliat  the  beueUi  of" 
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Buch  a  contract  can  be  assigned,  understand- 
ing, by  bcnelit  the  ber.eficial  interest  under 
the  contract  and  the  right  to  enforce  it. 
This  rule  is  subject  to  curtain  qualifications, 
v'ri.,  (1)  that  the  bcnelit  is  not  coupled  with  a 
li!il>ility,  (2)  that  the  nakure  of  the  contract 
has  not  been  affected  by  personal  considera- 
tions. Such  a  contract  falls  within  the  rule 
which  is  in  existence  and  the  force  in  this 
country  as  to  assignment  of  contracts,  Such 
a  contract,  though  perhaps  contingent  in 
character,  comes  within  the  definition  of 
actionable  claim  in  the  Transfer  of  property 
Act,  S.  3. 

An  assignment  made  under  such  eiroum- 
stancps  OS  to  amount  to  a  fraud  of  the  B.ink- 
rupt.;y  Law  falla  clearly  within  S.  6,  cl.  (h) 
of  ihe  Triin-fer  of  property  Act  and  is  void. 
JAFEH  M1'',HF.U  ALI  v.  THE  BUDGE  THE 
BUDGE  .JUTE  MILLS  CO.,  LD.  10  C.  W. 
N  755  =  33  0.702. 

7.  s.  3- — See  Lease — Construction  of — 
BAMPAL  SINGH  u.    BALBIIADRA    SINGH. 

25  A  1  =29  I  A  208  =  6  C  W-  849 

8.  s.  3. —  Meaning  of  fixtures  — Liability  of 
assignee  of  a  lease  to  keep  premises  in  repairs — ■ 
Owners)iip  of  fixtures  errectcd  by  tenant — See 
Landlord  and  tenant.  GHATURBHU.J  MO- 
BA.H  r.   THOMAS  BENNETT.     29  B  323. 

9-  8-  3,  4,  123.— (3l7^  it  must  be  registered 
by  the  donor  himself — Gift  to  wife — Death  of 
donor — Registration  at  the  instance  of  the 
u  Idow,  effect  of. 

It  is  not  necessary  for  the  validity  of  a 
deed  ot  gift  that  it  should  be  registered  by 
the  donor  himself. 

When  a  Hindu  executed  a  deed  of  gift 
in  favour  of  his  wife  and  died  and  the  deed 
was  subsequently  registered  at  the  iustauoe 
of  the  widow. 

}Ii  Id,  that  it  was  a  valid  deed  of  gift  with- 
in the  provisions  of  S.  123  of  the  Act.  2(1  A. 
3'J:!  ,L'(errcd  to.  BHABATOSH  BANEK.IKE 
V.  SHAIKH  SOLKJLAN.     IQ  C.  W-  N-  71?  = 

4C  L.  J  340  =  33  C  584. 

10-  S-  3»  6- — Benefit  of  an  executory  con- 
tract, if  actionable  claim — Insolvent  Act  (II 
and  12  Vict.,  c,  21),  S.  7  -  Benefit  of  executory 
contract,  if  can  vest  in  Official  Assignee  under 
S.  7. 

The  benefit  of  an  executory  contract  is 
an  actionable  cluira  within  the  meaning  of 
S.  3  of  the  transfer  of  Property  Act.  It  is 
such  property  as  would  vest  in  the  Official 
As.;ignco  under  S.  7  of  the  Indian  Insolvent 
Act.'  .1  \PPER  MEHER  ALI  o.  THE  BUDGE 
BUDGK.IUTE  MILLS  &  CO.     11  C-    W.  N. 

566- 84  C  289. 
u.    s.  3,  35,  55  (4\  (b)  and  56  (6).  - 

Vendor's  licit  for  unpaid  price  Deed  of  sale 
ackno.o'edjing  full  receipt — Mortgagre  taking 
witliott  notice  of  unpa.id  price — Kstoppe'. — See 
sale.  ISHIL  RAM  GIRDHARIDaS  v.  KA- 
SHI  B   I.    10  B.  L.  R.  403. 

12  8.  3i  58t  59i  "■"^  Registration  Act  S. 
17,  4H— 

Mortgage  by  deposing  title  deeds — Sub- 
mortgage by  depositing  mortgage    deed  va- 
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lid-property  in  mofussil-See  Mortgage  equit- 
able mortgage  KAJA  GOKALDAS  v,  THE 
EASTERN     MORTGAGE     AND      AGENCY 

CO.  LD.  c.  L.  J.  102-10  C.  W-  N-  276-  = 
33   C   410- 

13  8.  3.  69  Constructive  notice-solicitor's 
knowledge  prior  to  emjyloyment — English  mort- 
gage— Power  of  sale.  Irregularity — Couditial 
of  sale  depricatory — Purchase  with  notice  — 
Tryitiq  Court'.,  appreciation  of  evidence — In- 
terference  on  appeal — 

Knowledge  ol  an  agent  or  solicitor  not  ac- 
quired in  the  matter  fcr  which  he  was 
agent,  but  aipuiied  before  his  em- 
ployment as  such,  cannot  be  imputed  to  a 
principal  and  used  to  u^iset  a  irausac- 
tion  of  a  date  before  the  agency  commen- 
ced. 

A  sale,  purported  to  be  hold  under  a 
power  of  sale  contained  in  an  English 
mortgage,  provided  that  "the  purcha- 
ser "  sfuill  not  be  bound  to  see  or  inquire 
whether  default  has  been  made  or  other- 
wise, as  to  the  necessity  or  expediency  o£ 
the  sale,  or  that  the  sale  is  otherwise  im- 
proper or  irregular,"  and  that  any  such 
irregularity  should  not  invalidate  the  pur- 
chaser's title,  and  that  the  "remedy  of  the 
mortgagor  sha'l  be  in  damages  only,"  It 
was  found,  however,  by  the  Court  of  first 
instance,  upon  a  careful  considcratioK  o! 
the  evidence  which  was  both  voluminous 
and  conflicting,  that  the  mortgagees  or  their 
agents  so  conducted  themselves  with  refe- 
rence to  the  sale  that  would-be-bidders  at 
it  were  induced  to  leave,  and  that  the 
purchaser  had  notice  of  these  circumstan- 
cis  within  the  meaning  of  S.  3  of  the 
Transfer   of   Property    Act. 

Held  that  the  case  was  peculiary  one, 
in  which  Judicial  Committee  would  be 
reluctent  to  reject  the  finding  of  the  Judge 
who  tried  the  case,  provided  there  was 
bufiioicnt  evidence  to  support  his  finding 
and  that  the  sale,  was  not  a  6oHa  /irft;  auc- 
tion sale,  and  the  purchaser  having  purcha- 
sed with  notice,  it  should  be  set  aside. 
CHVBILDAS   LALOOBHAI  v.  DAYAL  MO- 

\v.)i.  11  C  W  N.  1109  (CP  )  =  9  B  L.  R. 
1062=17  M  L  J.  46S  =  4  A.L  J  750  6 
C  T.  J.  674  =  2  M.  T  J.  394  =  31  B.  566 
<P  C  ) 

14  S.  3.  81 — Renistration — Notice  of  prior 
incnvtbiavce — Marshalling  of  secniities. 
Registration  of  a  sale  or  mortgage  is  in  it- 
self notice  to  subsequent  purchasers  or 
mor'gagees.  This  doctrine  is  as  applicable 
since  the  ntroductiou  of  the  Transfer  of 
Pr.  pertv  Act  (IV  of  1R82)  as  it  was  before. 
DINA  t).  NATHU.  4  B.  L.  R.  253  =  26  B- 
538 

See  also  6.  B.  L.  R.  1043,  29.  B.  109  and 
80  C.    .599  at    607. 

15  8.   4— See  S.   3,  4,123—33  0.   58-1.  No. 
9  su;  ra. 

16  S-    5— See     S.    6,    41,    68,   5— U.    B.    B. 
VJiiG  P.  1  (sub   mortgage),  iJo.   32  infra. 
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17  8.  6 — See  under-proprietor's  fuit  for 
arrears  of  rent — interest.  KESHOSINGH  v. 
MAHO^niED    AZ  VM.     3   Q-  C    108- 

18  S-  6 — Will  construction  of  a  deed — 
Contract  to  dispose  of  property  by  will, 
if  valid — Mare  right  of  succession  expect- 
ant on  tUj  diiatb  of  a  testator  is  not  trans- 
ferable Soe  Will.  PRAGDAT  v.  CHOTE- 
SINfiH.     9  0-  C-  55- 

19  S  6 — Traiiyfiir  of  right  of  reversionary 
heir  bifore    rcvcrri'tn  falls   in. 

The  right  of  a  presumptive  reversion- 
ary heir  under  the  Hindu  Law  is  no  more 
than  a  spes  succrssions  or  expectation  of 
succeeding  to  the  property.  Such  right 
cannot   be    transferred. 

The  fact  that  the  transfer  was  in  tov- 
our  of  the  widow  in  possession  at  the 
time  of  the  transfer  cannot  make  any  differ- 
ence so  as  to  enlarge  her  limited  estate  in- 
to an  absolute  estate  24  A.  94  refd  to.  NA- 
RASIMHAM  V.  MADHAVABAYU0U.  18 
M.  L  J.  323. 

20  S.  6 — Reversionary  right,  nature  of. 
The  right  of  a  presumptive  reversion- 
ary heir  under  Hindu  Law  is  no  more  then 
a  S2}es  siiccessicnis  or  expectancy  of  succed- 
ing  to  the  property.  Such  expectancy  can- 
not be  transferred  under  s.  6  of  the  Trans- 
fer of  Property  Act.  MANICKAM  PILLAI 
V.  RAM\LINGA  PILLAL  I.  L.  R.  29  M- 
120. 

21  S-  6 — Babuana  allowance  if  transfer- 
able. 

The  allowance  called  Babuana  which 
is  a  species  of  maintenance  grant  is  trans- 
ferable. CHHOTENARAIN  SINGH  v.  Mt. 
EAMESHWAR    KAEB.     6   C-    W-   N-   798- 

22-  s.  S-—Iii^versioHary  interest  non-trans- 
ferable— Unregistered  document,  where  value  of 
property  not  specified  in  the  deed,  hut  exceeds 
Bs.  100  invalid. 

Held,  that  the  transfer  of  a  merely  rever- 
sionary interest  is  invalid  under  S.  6  of  the 
Transfer  of  property  Act.  (29  C.  355,  21  A. 
71  P.  C,  24  A.  94  referred  to.) 

Held,  further,  that  a  document  by  which 
property  exceeding  Bs.  100  in  value  is  trans- 
ferred is  invalid  if  not  registered,  although 
the  value  of  the  property  is  not  specified  in 
the  deed.     SRI  GOVIND  t).   BALBHADDAR. 

10  0  C  277 

23-  S.  6- — Divided  brothers  agreeing  as  re- 
gards estati'  of  a  deceased  divi  led  brother — 
(fcascd's  iviilow  not  a  parly  lo  the  agreement. 
(L.  A.  1S77).  Art.  144,  specific  performance — 
See  Hinlu  Liw  Reversioners.  ROORAPARA- 
JU  V.  BIBABH  \DRA  .JU.     1?  M-  L-  J.  505- 

24-  3.  6.— See  S.  3,  6.  34  C.  289  No.  10 
supra. 

25-  s.  6  (a).  -  Mortgage — Hindu  rever- 
sioner's contingent  right — Mortgage  of  such, 
right  va.iHity  of. 

The  interest  of  a  Hindu  reversioner  ex- 
pectant upon  the  death  of  a  Hindu  female 
cannot  be  valjdlv  mortgaged  bv  the  rever- 
sioner. (2.5  Gal.  778)  avor-ruled  hv  (L.  R.  25 
I.  A.  183).  NUND  KISHORE  LAL  v.  KA- 
NEE  RAM  TEWAUY.     29  C-  355- 


Sup:  Govt,  acts  (IV  of  1882)    (fiontd.) 

26.  s.  6  (a)  19  &  2^-— Succession— Right 
of  heir  to  inherit — Vested  or  contingent 
iiiterest. 

That  the  right  of  a  heir  of  a  person  to 
inherit  that  the  person's  property  on  hia 
death  is  not  an  estate  iu  remainder  or  in 
reversion  in  immjveable  property  or  aa 
estate  otherwise  deferred  in  eipymont.  It 
is  neither  a  vested  nor  a  oontii^uut  righgt. 
It  does  not  come  within  the  definitions  of  a 
"  Vested  interest  "  in  section  19,  or  of  "contin- 
gent interest"  in  section  21  of  the  Transfer 
of  Property  Act  and  section  107  of  the  Indian 
Succession  .\ct.  So  far  ftom  being  a  vested 
or  contingent  right,  a  right  in  present  or  ia 
future,  it  is,  in  the  language  of  clause  (a)  ol 
section  G  of  the  Trasfer  of  Property  Act  "  tha 
chance  of  an  heir  apparent  sui.ceadiug  to  an 
estate"  or  -'a  mare  possibility  of  succession 
which  cannot  he  transferred."  ABDUCi 
HOO?EIN  MULLA  u.  GOOLA.M  HOOSEIN 
ALLY.    7  B-  L.  R-  742  at  743- 

27.  S-  6  a>.  Rdinnnishment  by  reversion- 
ers of  their  rights  to  siicccd  on  widows  death 
is  a  transfer  of  an  expectcncy  and  is  null 
and  void  U'lder  this  section — Dhoorjeli  Sub- 
biyyar  v.  Dhoorjeti  venhayya.  ^.  M,  L.  2". 
ISi.     See   Hindu    Lxw  adoption, 

23.  S.  6  a.  Spers  suecesslotiis  i,»e.,  chanca 
of  an  heir  apparent's  successioiis  not  trans- 
ferable— .See  Mahomm  idan  Lata  succession — 
Shumsuddin  Oh^Uatn  hussain  v.  Abdul  Husain. 
S.    B.   L.  R.   731=31.  B.    165. 

29-  8.  6  d.  Properly  restricted  to  the  ow- 
ner presonally — Jajmani  bahis. 

Hold  that  "j  jni,ni  bahis"  are  not  pro- 
perty and  their  sale  in  execubion  of  a  dec- 
ree is  obnoxious  to  tthe  prov  sio  is  of  S  & 
(d)  of  the  Transfer  of  Property  ,\ct,  li-ji; 
and  tb)  sale  of  such  books  will  not  c  rry 
with  it  the  right  to  act  as  the  hjreditiry 
guide  of  the  pilgrims  whose-  names  are 
therein  roc  irdoded      GOPI    NAi'H    i'.  JH\N- 

DU.    1907  A-  W-  N-  282;  4  A-  L-  J.  71^ 

80-  S.  6  d.  Mohanimadaj  widow  in 
possession  of  property  iu  li.:w  of  dower — 
Her  right  tnot  alinable.  See  Mahommedan 
Law— Dower— MUZAPPER  ALI  KHAN  u. 
PARBATI.  A  W-  11-  190S-  p.  221=4,  A. 
L.  J    521=29.  A.  640- 

30  a  S.  6  i  Mortgagee  purch  u-ing  half 
slnare  of  martgagod  proprty — "-ubj-ict  to  en- 
tire inortgage  debt — purchase  of  equity  of 
redemption  b)'  mortgagee,  sals  in  execution 
of  a  mD'iev  decree  M  jjftgagor'-i  suit  for  pos- 
session See  mortgigo— .UIIR  HU^\N  KUAN 
v.  CHODHRI    HADI  HUSAN.     4  0   0-  341. 

31-  R.  6  (i)  —Effect  of  usAfr.'kotuir  mort- 
gage by  tenant  having  no  tran-;fc;a')le  right 
in  land,  its  efect  against  landlord — See  mort 
g^vgo.  JANG  BAHADUR,  v.  RaI  RAJA.  7- 
0  C  765- 

32.     s.  6.  5,  41,  5S—Sub-mo:tgnge. 

Held,  a  mortgages  sub-mar  rgage — there 
is  privity  between  a  mortgagor  and  his  sub- 
mortgagee— If  payment  of  the  original  mort- 
gage debt  is  made  to  the  original  mortgagee, 
without  notice  of  the  sub-mor.giige  the  sub- 
mortgage is  extinguished,  and  the  sub-mort. 
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gfvgeo  cannot  hold  Iho  property  ogainst  the 
original  mortgngor.  If  otherwise,  the  sub- 
mortgagee can  hold  the  property  against 
the  original  mortgagor,  till  the  sub-mortgage 
is  redeemed.  18  A.  113,  15,  B  C'J2,  20  B.  54'J. 
2  M.  212,  20  INI.  35,  P.  R.  12  of  lhU5,  referred  to, 
NGA     KYE    V.    m\\    PO    MIN.     U-   B.    E- 

1906.  P  1  (Sub  mortgage). 

33.  3.  6.  67- — Morlijuf/e  of  a  samindari 
whicli  is  impartible  b>j  the  holder  lUereof  and 
the  metnbcrs  of  his  family — Suit  for  sale  of 
inortgarje  property — Consent  decree,  C.  P.  C. 
S.  27-i,  503. 

A  zimindar  who  was  then  in  possession 
of  an  impartible  zimindari  and  lour  members 
his  family  who  stood  in  the  lino  of  succession 
to  the  zimindari,  mortgaged  the  zimindari  ; 
and  the  mortgagee  sued  them  all  under  S.  07 
T.  P.  A.  for  sale  of  the  mortgaged  property. 
A  consent  decree  was  pa-sed  against  them  all 
which  provided  that  the  decree  debt  shall  be 
paid  by  instalments,  and  that  in  default  the 
lilaintiff  should  be  at  liberty  to  realise  the 
amount  with  interest  from  defendants  and 
the  mortgaged  property,  and  that  if  the  decree 
remained  unsatisfied  during  the  lifetime  of 
defendant  No.  1  and  ho  should  be  succeeded  by 
a  person  not  a  party  to  the  suit  and  such  a 
successor  should  decline  to  pay,  the  balance 
with  interest  should  be  paid  by  whichever  of 
the  defendants  Nos.  2  to  5  should  succeed  to 
the  zimindari  at  whatever  period  and  in 
default  all  the  defendantt  and  the  mortgaged 
property  should  stand  liable. 

The  zimindar  died  and  the  decreeholder 
applied  for  execu'.ion  of  the  decree  against 
defendants  2  to  5  and  p-ayed  for  sale  of  the 
mortgaged  property  and  the  appointment  of 
a  receiver  pending  sale. 

Held  that  the  interests  which  defendants 
Nos.  2  to  5  had  purported  to  transfer,  wore 
in  the  nature  of  a  more  chance  of  succession; 
and  S.  6  (a)  T.  P.  A.  rendered  such  transfers 
unlawful  on  grounds  of  public  policy.  The 
Courts  could  not  allow  them  to  be  enforced 
by  means  of  consent  decrees,  which  must  be 
construed  according  to  law.  (8  B.  L.  R.  781, 
approved,  18  M.  201,  10  A.  272,  (1899)  A,  C. 
114,  8  B.  L.  R.  813,  26  M.  31,  8  I.  A.  123,  11 
B.  537,  28  M.  355  referred  to. 

Held,  therefore  that  the  Lower  Court's 
directing  the  sale  of  the  zimindari  should  be 
set  aside.  RAMA  SAMI  NAIK  v.  RAMA 
SAMI   CHETTY.     2  M-  L.  T-  167  =  17  M-  L- 

J.  201  =  30  M.  255. 

84.  S.  6  and  135. — Actionable  claim — No- 
tice  necessary. 

The  following  endorsements  wore  sepa- 
rately made  on  tho  back  of  two  contracts: — 
(n)  "As  to  the  whole  of  my  right  (and)  in- 
terest in  this  contract,  I  have  sold  the  same 
to  ..." — (i)  "I  have  sold  the  whole  of  my 
right  and  interest  in  this  contract  and  (in) 
the  goods  mentioned    there  in    to..." 

Held,  that  what  was  t.iansferrcd  there- 
by was  property;  that  none  of  the  excep- 
tions to  S.  6  of  the  Transfer  of  Property 
Act  applied;  and  that  the  subject  of  trant- 
fer  was  aa  actionable  clalm.-roquiriug  notice,  | 


Sup:  Govt,  acts  (IV  of  1883)    CContrf.) 

under  S.  135  of  the  transfer  of  Property 
Act,  on  tho  part  of  the  trausterco,  to  pre- 
vent any  dealings  pn  j  ulicial  to  him..;elf. 
HUNSRAJ    MORAIUI  0.  NATHOO  GANGA- 

RAM,  9  B.  L   R    838- 

85-  '^^  8-  Res  Judicata — Decision  in  for- 
mer suit — Parties  in  subsequent  suit  all  claim- 
ing under  one  party  only  in  former  suit — 
Deeds,    construction   of — 

The  decision  iu  a  suit  by  one  of  two 
zemindars  against  tho  other  as  to  the  right 
to  the  profit  rental  of  a  bazar  was  held 
not  to  be  res  judicata  in  a  subsequent  suit 
for  possession  of  a  share  of  tho  bazar  in 
which  suit  all  the  parties,  plaintifis  and 
defendants,  claimed  under  the  plaintiff  in 
the  former  suit.  Such  a  ploa,  however,  might 
well  be  a  defence  to  a  hostile  claim  by 
persons  asserting  a  title  under  the  defendant- 
zemindar  in  the  former  suit  against  those 
claiming  under  the  plaintiff-zemindar  in  that 
suit: 

Held  on  tho  true  construction  of  deeds 
of  mortgage,  and  of  sale,  and  a  certificate 
of  sale,  of  shares  in  a  zemindari,  whore  tho 
documents  contained  no  words  of  exceptioa 
or  reservation  that  they  convoyed  all  the 
interests  of  the  mortgagor,  vendor  and  judge, 
ment  -debtor  respectively  in  zcmindari- 
Their  interests  in  tho  houses  on  tho  land 
and  in  the  profit  rents  derived  from  them 
passed  in  the  abseveuce  of  any  words  show- 
ing an  intention  to  retain  or  exclude  them. — ■ 
ASGHAR  REZA  KHAN  v.  MAHOMED 
MEHDI  HOSSEIN  KHAN,    ^  C-  W-  N-  482; 

P    C  =30   I    A    71    (P-  C)  =  30   G-  556. 

36-  K.  8-  See  3  36,  H—li  C.  P.  L.  R. 
190I-P.   S4.    infra    No.    50. 

87-  S.  8  ^0  distinction  between  lease  hold 
and  free  hold  See  S.  70  infra  No  296—6.  B. 
L.    H.   996. 

38-  S.  8i  130.  185-  Set  off— Mortgagee- 
Principal  and  surety — Estoppel  by  conduct:— 
The  word  "debt"  in  01.  5.  of  S.  8  o£ 
the  Transfer  of  property  Act  cannot  be 
taken  to  be  used  in  its  widest  sense  but  la 
confined  to  debts  that  fall  within  the  cate- 
gory of  actionable  claims.  The  plaintiff  aa 
assignee  of  the  lessor's  right  to  receive  a 
monthly  allowance  of  Rs.  500  from  the  lea- 
sees sued  the  defendant-lessees  for  the  amount 
due  to  then  for  a  certain  period.  The  de- 
fence was,  inter  alia,  that  tho  lessees  wera 
entitled  to  a  set  off  of  the  amount  due 
to  them  on  tho  date  of  assignment  by  the 
lessor  in  respect  of  a  mortgage  of  a  priod 
date.  Subsequent  to  the  mortgage  the  mort- 
gagor by  a  deed  of  trust  transferred  all 
the  property  except  those  leased  to  the  mort- 
gagees to  a  trustee  in  trust  for  his  sea 
after  the  payment  of  all  his  debts  iusclud- 
ing  the  mortgage  debt.  The  mortgagees  had 
in  conjunction  with  the  trustee  by  "a  post- 
ponment  deed"  placer  themselves  in  the 
position  of  second  mortgagees  with  reference 
to  some  other  creditors  of  the  mortgagor 
and  the  mortgagor  was  a  consenting  party 
to  the  ariangemont. 
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Held,  (1)  that  the  defendLints  would,  un- 
der ordinary  circumstances,  be  entitlod  to 
a  set  oft.  (2)  That  but  for  the  waiver  by 
the  defeniiauts,  the  m  irtgagees,  they  would 
not  be  debarred  from  relying  on  the  mort- 
gagor's personal  liability  to  pay  the  debt. 
{:'•).  That  the  mortgigor  aud  his  trustee 
did  not  occupy  the  pjsition  of  surety  and 
principal  and  consequently  the  grant  of 
time  by  the  mortgagee  to  the  trustee  did 
not  entail  the  loss  of  the  mortgagor's  per- 
sonal liability  on  the  mortgage.  (4)  But 
that  having  regard  to  the  special  circums- 
tances of  the  p  irticular  case  the  mortgagee 
had,  by  his  conduct,  given  up  his  right 
to  proceed  against  the  mortgagor  personally 
and  was  therefore,  ^not  entitled  to  the  set 
oS  claimed. 

Held,  also  that  the  defendants  cannot 
rely  on  any  possible  equity  to  which  they 
might  be  entitled  to  a  ponding  action  by 
the  mortgagor's  son  to  set  aside  the  lease, 
in  case  a  decree  was  to  be  i)assed  in  favour 
of  the  plaintiff  therein  setting  asida  the 
lease,  as  a  defence  or  even  as  a  temporary 
bar  to  the  present  action  by  the  assignees 
of  the  lessor.  ARUN.\CHELAM  GHETTI  v. 
CiUBRA MANIA  CHEXri.  17  jffi-  L-  J-  87- 
39-  S-  10- — Reslriciion  against  alienation 
of  absolute   estate. 

A  sued  B  for  possession  of  a  village. 
The  parties  entered  into  a  compromise 
which  provided  that  the  village  shall  re- 
main iu  possession  of  A  as  owner  for  ever, 
that  A  aud  his  male  issue  shall  always  re- 
main in  possession  but  there  shall  be  no 
power  to  sell,  mortgage  or  transfer  to  a 
stranger,  as  the  village  was  sold  by  B's  fa- 
ther to  A's  grandfather.  A  decree  was  passed 
iu  the  terms  of  the  compromise.  Subse- 
quently .A  mortgaged  the  village  and  after- 
wards the  mortgagee  obtained  decree  against 
A  for  the  sale  of  the  village.  A's  son  ob- 
j;cted  to  the  sale  but  his  objections  wore 
disallowed.  He  then  sued  the  mortgagee 
and  his  father  for  a  declaration  that  thu 
mortgage  was  illegal,  aud  void,  and  that 
the  village  was  not  liable  to  be  sold  iu 
execution  of  the  decree  or  iu  the  alterna- 
tive for  a  declaration  that  the  sale  of  the 
village  would  be  void  beyond  the  lifetirai 
of  A.  The  question  was  whether  A  acquired 
under  the  compromise  an  absolute  interest 
in  the  village  and  whether  the  couditiou 
in  restraint  of  alienation  in  the  compro- 
mise  was   void. 

Held,  that  under  the  terms  of  the  com- 
promise, A  acquired  in  the  village  an  ab- 
solute estate  and  that  the  condition  in  re- 
straint of  alienation  except  to  the  taliikdar 
was  one  in  absolute  r  strain  of  alionatioa 
and   was   void. 

Held,  therefore,  that  the  mortgage  made 
by  A  in  favour  of  the  mortgagee  was  a  le- 
gal and  valid  transfer— PAIYAZ  HUSAIN 
KHAN   V.    NILKANTH,   4  0-    C-,   163- 

40-  S-  10- — '^^^  Land  lord  and  tenant 
Parmeshri  v.  vittappa  Shanbaga  12.  M,  h. 
169=26.  M.  157. 


Sup:  Govt,  acts  aV  of  1882)     ('^onftJ.; 

41.  9.  10-  ' Alienation.  ltest>i.clii>n.s  aga- 
inst,  by    decree  passed   on  comproin  se. 

Where  by  a  compromise  tlie  plaintiff 
consented  to  the  transfer  of  a  hou8e  to  the 
defendant  on  the  condition  Lhat  the  de- 
fendant should  not  alienate  it  without  first 
obtaining  his  consent  and  a  decree  was  pas- 
sed   iu    terms    of    the   compromise^ 

Held,  that  the  couditiou  wan  void  not 
binding  on  the  plaintiff.  /  All.,  oil)  referr- 
ed to.  liHIALI  RAM  V.  BAGHUNATH  PRA- 
SAD. 3  A-  I-.  J.,  621=  A-  W-  N-  190  p. 
214 

42-  S-  10- — Restriction  upon  anticipation  — 
Decree  passed  against  separate  pruperty  of 
married  woman — Attachment — Income  of  pro- 
perly—SiibJect  to  restraint  upon  itntici/.anon. 
See  married  Woman's  Propeitv  .Vet  iil  of 
1874,8.8.  G.GOUDOIN  u.  P.  A.  VENKAi'ESA 

MUDALI.  1  7M-  L-  J-  363=2  M-  L-  J  322= 
30  M.  378. 

43.  8.  10,  12,  126-— Construction  of  deed- 
Gift  made  subject  to  revocation. 

The  plaintiff's  predecessor  sold  their 
share  iu  the  village  zimindari  to  the  prede- 
cessors in  title  of  the  defendanL-i.  The  vea- 
dees  then  made  over  to  tlie  venoors  5  bighaa 
of  land  to  be  held  by  them  and  their  heirs 
for  maintenance,  subject  to  the  conditioa 
that  the  land  would  be  liable  to  be  takea 
back  in  the  event  of  the  douees  traosfer- 
ring  it. 

Held,  that  this  was  a  valid  condition,  not 
repugnant  to  the  original  transfer,  and  the 
donees  had  no  right  to  a  decree  declaring 
that  thev  were  proprietors  of  the  land. 
THAKUR    PRASAD    v.     RAJBUP     SINGH. 

1907  A-  W.  N.  278 

44.  8.  10.  12,  126-— Gi/i  inade  subject  to 
revocation. 

The  defendants  made  gift  of  certain  pro- 
perty to  the  plaintiffs  on  the  couditiou  that 
the  land  would  be  liable  to  be  taken  back  on 
the  plaintiffs'  transfering  it. 

Held,  that  the  gift  was  subject  to  a 
power  of  revocation  aud  was  not  r.pug'iaiit 
to  the  original  transfer  under  Ss  10  and  12 
of  the  Transfer  of  Property  Act.^  The  phiiu- 
tiffs  therefore  were  not  the  proprijtors  of  he 
laud  and  could  not  transfer  it.  MUKUNO 
PllVSAD  AND  OTHiORS  v.  RiJRUP  .-jINGH 
AND  OTHERS.     4  A.  L.  J.  708. 

45-  S.  10  &  110  (g).— Perpetual  lease- 
Covenant  against  alienation  withoat  covenant 
for  re-entry — Construction  of  document. 

Where  a  perpetual  lease  of  a  village  to 
the  lessee  and  his  heirs  centained  n  covenant 
again.-it  alienation  by  the  les-ieo,  but  no  coven- 
ant giving  to  the  lessor  a  rij;iu  uf  re-entry 
upon  breach  of  the  former  toenant,  it  was 
held  that  the  successors  iu  title  of  the  lessor 
eould  not  re  over  the  propery  the  subj  ct  of 
the  lease  from  the  alienees  of  the  succussora 
in  title  to  the  lessee.  Nil  Malhab  Sikdar  v. 
Narattam  Sikdar  (I.  L.  R.,  17  C  il  StiC).  and 
Paranu-sliri  Vittappa  Shabaga,  (I  L  R  ,  -Mi 
Mad.,  \r,l),  followed.     NETRAPAL  SlNGU  «. 

K\LVAN   DAS.    8  A-  L-   J.   196=28   A- 
400- 
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f  46-  S-  12— See  Ss.  10,  12,  126~A.  W.  N., 
1907,  P.  278.  No.  43„  and  i  A.  L.  J.  'f08 
No.  44  supra, 

47-  8.  19  &  21.— See  Ss.  6  (a),  19,  21.  7 
B.  b.  R.,  742.  No.  26  supra. 
.m48-  S.  34- — Specific  performance  of  sucli 
contract — Circumstances  Justifying  sale — Debts 
of  father — Burden  of  proof  of  justifying  cir- 
cxiinstances. 

The  pviuciple  laid^doWn  by  S.  34  of  the 
Transfer  of  , Property  Act  (IV  of  1882)  has  no 
tiiPplicatioa  where  the  transaction  is  still 
incomplete,  for  it  presupposes  an  actual 
transfer  for  consideration.  JAMSETJI  N. 
TATA  V.  KASHINATH.     26  B-  326- 

43-  S.  35  —Seo.Ss.  3,  3o,  &c.  a— 10  B.  L.  R. 
40:i,  No.  11  supra. 

50-  S-  338- — Profits— Appointment  of — Share 
in  a  fillaije. 

The  profits  derived  from  a  share  in  a  village 
are  not  apportionablo  iu  the  manner  indi- 
cated by  S.  3G  of  this  Act.  "  Periodical  pay- 
ments "  can  only  refer  to  payments  cjasdwn 
generis  with  rents,  &o.,  and  does  not  include 
profits  due  to  a  co-sharer  at  the  end  of  each 
agricultural  year.  42  L.  J.  Gh.  334  followed. 
A  division  of  profits  cannot  be  considered  a 
periodical  payment.  47  L.  J.  Ch.  735.  GO- 
BIND   KAO   V.  BHAGXRAT   BAI.     14  C-   P- 

L.  R ,  1901,  p.  84. 

51.  S.  37- — Application  of  the  principal  of 
this  section  to  suit  by  tenants  in  common  for 
ejectment  and  partition  malting  all  the  co- 
owners  parties — Joinder  of  ancillary  relief  is 
no  misjoinder. — ^See  miti  under  of  parties. 
SUI  RA..JA  SIMHADRI  Ai-PA  RAO  v.  PRAT- 
TIPATI  RAM  VYYA.     29  M  29- 

52-  S.  39 — Widow's  riglit  to  maintenance 
and  residence  ibow  for  effect  a  purchaser. — See 
Hindu  Law— Widow.  JAYANTI  SUBBIAH 
t>.  MANOAMMA.     12  M- L- J- 270- 

53-  S.  39  — Maintenance  of  Hindu  widow — 
Sale  of  aiieeslral  propcrty^Fraudulent  inten- 
tion to  drfeat  her  right  of  maintenance — Pur- 
cha-icr  witli  notice  of  her  right. — See  Hindu 
Law  Mainten.-inoe.  DIG  \MBARI  DEBI  v. 
DHAN  ivUilARI  BEBI.  10  C-  W-  N-  1074 
=4  0  L.  J.  47S. 

54.  S.  39.  100- — Maintenance— Charge  — 
Decree  on  compromise  creating  a  charge — Bona 
fide  transferees  for  value  without  notice. 

B  instituted  a  suit  to  rooover  certain 
property  from  JI,  who  was  entitled  to  miin- 
tenance.  The  suit  resulted  in  a  decree 
incorporating  a  compromise.  JI.  sued  B  and 
certain  traustercas  for  value  without  notice 
to  recover  arrears  of  miintenauoe  by  the 
sub  of  certain  property  charijed  by  the  above 
decree  with  the  payment  of  the  mainten- 
ance. 

Held,  (a)  that  S.  39  of  the  Transfer  of 
Property-Act  had  no  application  ;  (6)  that,  it 
being  clear  upon  the  construction  of  the 
decree  that  it  was  the  intention  of  the  parties 
to  create  a  charge  on  the  property  for  the 
payment  of  maintenance  witiiia  the  meaning 
of  S.  100  of  the  Transfer  of  Property  Act,  the 
charge  could  bo  enforced  against  bona  tiM 
rauilerojo  for  value  without  notice.    MAINA 


Sup:  Govt,  acts  (IV  of  1882)    (Conld.) 

V.  BACHcni.    3  A.  L.  J.  551  =  A-  W.  N., 
1906,  P  165=28  A  655 

55-  8.  40.— i'JKst  Act  {II of  lSSt>),  S.Ol— 
Mortgagee  with  knowledge  of  facts  wliieh  might 
have  revealed  the  existence  of  an  equitable  right 
bound  by  such  tight. 

Where  a  mortgagee,  at  the  time  of  hia 
mortgage,  is  aware  of  circumstances  which 
ought  to  have  put  him  on  enquiry,  and  such 
enquiry  if  made  would  have  revealed  tha 
existence  of  an  agreement  by  the  mortgagor 
to  mortgage  tha  property  to  a  tliirl  party, 
the  mortgagee's  right  will,  on  the  principles 
embodied  iu  S.  40  of  the  Transfer  of  l^roparty 
Act  and  ,S.  91  of  the  Trusts  .\ct,  be  posiponed 
to  the  rigiits  of  such  third  party.  KAME.S- 
WARAMJIA  i;.  SITARAM.VNUJA  CHARLU. 

29  M.  177. 

58-  8.  40- — Iiatnbardar  suing  ci-sharir  for 
recovery  of  sum  due  on  account  of  tand-re- 
venue — Vendor  undcrtakiuj  to  pay  land-reve- 
nue— 

A,  a  shareholder  in  the  village,  sold  six 
plots  of  land  included  iu  his  share  to  tha 
respondent.  The  sale-deed  recited  that  four 
plots  of  land  sold  were  bila  lagani.  It  also 
contained  the  terms: — "If  iu  the  present 
Settlement  any  revenue  bo  assessed  upon 
and  become  payable  in  respect  of  these  fields 
and  baghs  the  purchaser  shall  have  no 
concern  with  it,  I  will  pay  myself,  tho 
purchaser  and  his  heirs  will  hold  the  land 
free  of  revenue.  At  the  recent  revision  o£ 
the  Settlement  the  sis  plots  held  by  tha 
respoudeat  were  formed  into  a  sub  yalti  and 
assessed  at  Rs.  6.  The  appellant  Limbar- 
dar  brought  a  suit  against  the  respondent 
for  recovery  of  Rs.  7-8»7  due  on  account 
of  land-revenue  and  rates  payable  by  the 
respoudeat  through  the  appcllaut,  also  for 
lambardari  dues  and  village  expenses.  Tha 
appellant  alleged  that  the  respondent  was 
a  co-sharer  in  the  village  and  was,  ns  fuch 
hound  to  pay  the  revenue  assessed  tfjether 
with  rates,  etc.  The  respondent  coulcrded 
that  ho  was  an  under-propiietor  and  not  the 
proprietor  of  the  lanu  and  iheicfore  not  a 
co-sharer  of  the  appellant  and  secondly  that 
tho  appellant  was  bound  by  the  agreement 
made  between  the  ro^pondent  and  the  ven- 
dor. 

Held,  that  the  vendor  p.arted  wilh  all 
his  rights  in  re.spect  of  the  fo  ir  fluids  and 
two  baglis  and  tho  respodent  became  full 
proprietor  thereof  and  that  the  existence 
of  an  agrcemeut  by  the  vendor  that  ha 
would  pay  any  revenue  that  might  be  as- 
sessed on  tho  land  could  not  affect  the 
completeness  of  the  transfer  of  proprietary 
right. 

Held,  a!.;o,  that  the  vendor's  covenant 
was  distinctly  affirmative  not  restrictive  and 
therefore  would  not  bo  lundir.g  up-.n  thj 
appellant  and  that  the  vendor's  agroement 
to  pay  the  revenue  was  not  anu-.'xed  to 
the  land  transferred  to  the  respjnlsr.t  a;id 
was  not  binding  upon  him  mid  that  sec- 
tion  40   of     the   Transfer     of   Property    Act 
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did   not  apply.— RAMADHIN    DIKSHIT   v. 
SHEOBATAN    SINOH,    6  0-    C-.   184. 

57-  S-  41- — Transfer  by  ostensible  otoners 
— Inquiiy  by  transferee  as  to  title  of  trans- 
ferors—  Wlial   amounts  to  reasonable  care. 

A  Government  official  owning  zamin- 
dari  property  in  tire  -district  io  which  he 
■was  employed,  caused  that  property  to  be 
recorded  in  the  revenue  papers  in  the  names 
of  his  young  sons.  The  sons  sold  portions 
of  the  property  and  mortgaged  others.  The 
vendee  and  mortgagee  satisfied  himself  that 
the  property  had  been  recorded  for  some 
years  in  the  names  of  the  sons,  hut  there 
stopped,  and  made  no  further  inquiries  as 
to  whether  the  iMToperty  really  belonged  to 
the  sons,  who  were  the  ostensible  owners, 
or  not. 

Held,  that  the  transferor,  though  act- 
ing in  good  faith  had  not  taken  reason- 
able care  to  ascertain  that  the  transferor 
had  power  to  make  the  transfer.— PARTAB 
CHAND  r.  SAIYIDA    BIBI,    A.  W- M- 1901. 

P-  137  =  23,  A   442. 

58-  ^  S.  4:1.— Owner  a  minor. 

Where  the  real  owner  is  a  minor  incap- 
able of  givii'g  his  consent  to  a  transfer  of  his 
property  by  his  guardian  S.  41  does  not  apply. 
The  lender  can  obtain  '  a  charge  over  the 
minor's  property  if  tb«  transfer  was  for 
minor's  ueeessitv.     DALIBAI  i'.  GOPIBAI.  d 

B  L  R,  105  =  26B  483 

58      S-  41- — Murlijofje  iij  ostensible  owner. 
Where  a  person  in  possession   of   certain 
property  as  recorded  owner  and  holding  title 
deeds  to  it,  "mortgaged   the  same  to  a  third 
party. 

Beld,  that  there  was  nothing  to  suggest 
a  want  of  good  faith  in  the  mortgagees  in 
dealing  with  the  mortgagor  in  respect  of 
such  property  and  that  it  could  not  be  con- 
tended that  the  mortgagees  did  not  take 
reasonable  care  to  ascertain  that  themoit- 
gagor  was  only  a  benamklar  and  not  the  real 
owner.  S.  41  of  the  Transfer  of  Property  Act 
governed  such  a  case.  (11  B.  L.  R  ,  .53)  fol- 
lowed. KHAWAJA  MUHAMMAD  KH^N  !i 
MUHAMMAD   IBR.\HIM.     A.  W  If    iq-04 

P.99;I.L.E.,  2SA.490.       ^^  "^  '  ^^^*' 

60<  S-  41- — Sale — Poiocr  of  vendor — Reason- 
able care — Constructive  notice. 

A  purchaser  from  the  ostensible  owner 
cannot  resist  the  real  owner's  claim  unless 
he  can  show  that  he  took  reasonable  care  to 
ascertain  that  the  transferring  ostensible 
owner  had  power  to  make  the  transfer  and 
acted  in  good  faith.  What  is  reasonable  care 
depends  on  the  circumstances  of  each  case. 
Ho-.-e  reliance  upon  the  entry  cf  the  vendor's 
name  in  Revenue  Registers  is  not  under  all 
circumstances  sufficient  to  constitute  reason- 
able care  in  ascertaining  whether  the  vendor 
has  power  to  make  the  sale.  Where  there- 
fore the  vendor  informed  the  vendee  thdt  he 
derived  his  title  under  a  registered  deed  ;  it 
was  for  the  vendee  to  ask  the  vendor  for 
production  of  the  original  deed  and  if  not 
produced  to  ask   for  explanation   of  its  non- 
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production  and  in  any  case  he  ought  to 
S20    a    registration    copy    of   it: 

Held  the  purchaser  must  be  held  to 
have  had  constructive  notice  of  the  contents 
of  the  defid,  owing  to  his  negligence  in  not 
doing  what  any  prudent  man  would  have 
done.  23.  C.  790,.  '2%.  A.  442  P.  J.  L.  B. 
512,  11.  Beng.  L.  B.  5.3,  14.  A.  302  referred 
to.  YEW  SIT  HOCK  v.  M..\UNG  DA  WOOD 
1-  !■  B.  R.  1800-02  p.  196. 

61-  S.  4\.-— Consent,  it  must  be  intellitjent 
--hvuUnce  Act  (I  of  1S72),  Section  115— 
Estoppel — Admission   on  loivtof  law. 

The  consent  referred  to  in  section  41 
of  the  Act  must  be  an  intelligent  consent 
and  not  one  brought  about  by  misapprehen. 
sion  on  the  i^rt  of  the  person  making  it 
as   to    his    legal    rights. 

An  admission  on  a  point  of  law  is  not 
an  admission  of  a  thing  within  the 
meaning  of  section  115  of  the  Evidence  Act 
DUKGABI.\   f.    NAND     LAL      3  A     T     J 

534.-A   W.  N.  1906.  P.  182-  ' 

62-  S.  41-— Os/cJisiiiB    o^oner — Betiaviidar 

— Purchase  from  the  bcnamidar — Purchase  for 
value  u'ithmit  notice,  limits  of  the  doctrine 
of:— 

No  purchaser  can  protect  himself  against 
the  claim  of  a  real  owner  merely  by  say- 
ing that  he  had  no  notice  of  the  real  ow- 
ner's title.  A  purchaser  is  not  justified  in 
shutting  his  eyes  and  buying  recklfs.sly  from 
a  vendor  without  any  enquiry  and  resist- 
ing the  real  owner  on  the  ground  that  the 
real  owner  did  not  come  forward.  He  must 
make  some  reasonable  inquiry  in'o  <itia 
before  he  ccn  take  advantage  of  the  doc- 
trine of  purchaser  for  value  without  m.t  ca 
which  could  protect  h:m  against  an  uu- 
discoverable  and  hidden  equitable  interest. 
When  he  has  taken  rensonable  care  to  as- 
certain his  vendor's  title  then,  no  doubt, 
if  there  is  an  equitable  interest  of  which 
he  could  by  such  reasonable  care  discover 
no  trace,  the  doctrine  of  purcha.-ser  for  value 
without  notice  may  stand  to  him  in  srood- 
stead.  Reasonable  care  is  to  he  expected  from 
every  one  who  claims  to  have  purcbas-ed 
free  from  a  really  existing  right,  equitable 
or  legal,  and  when  the  purcha.ser  has  failed 
to  exercise  it,  he  cannot  claim  that  the 
real   owner   should   be     called     on    to  prove 

his    good    faith     and     innocence     instead 

LUMGABAI  V.  BHAVANI.  9  B-  L.  R.  388 
63-  S.  il.—Tranffer  by  Oitcnsiblc  owner- 
Owners  of  property  tranyf erred,  minors— Guar- 
dian incapable  of  consenting  to  apparent  mo- 
nership   of  tranffiror: 

Held  that  the  guardian  of  a  minor  ow- 
ner of  immovable  property  is  incapable  of 
consenting,  even  though  such  consent  be 
express,  to  a  third  person  holding  himself 
out  as  owner  of  the  minor's  property,  so 
as  to  enable  a  transferee  from  such  person 
to  claim  the  benefit  of  S.  41  of  the  Transfer 
of  Property  Act,  1R.'52  — DAMBAR  SINGH 
V.  JAWILRI   KUNWAR.-1907   A     W    NT 

72=4  A.  li.  J.  181-29  A  292 
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64-  S.  41- — Pre-emption  suit — Decree  for 
foTouIosure  ou  a  mortgage  by  ostensible  ow- 
ner— Ertect  on  pre-emplors  riglit — See  Pre- 
evipiion—SlTARAU    v.    SHEO     PRASAD.— 

11.  0  C    26 

S-  41— -See  S.  6,  5,  41,  5S~U.  B.  R.  1906. 
P.    1   (sub  inortcja'je)   No   32  fsupra, 

65-  S-  42- — Murtgaqe  hij  ostensible  owner 
— Travfft'r  by  bouaniidar,  iclwn  not  voidable 
— Notice   of   benami,  jjurclta^e. — 

A  sued  B  &  G  for  declaration  that  three- 
mortgage-deeds  executed  by  B  in  favour  of 
C  and  tbs  decree  obtained  on  them  \ver& 
null  and  void  as  against  A  and  for  an  injunc- 
tion to  restrain  C  from  selling  the  property 
in  execution  of  the  decree.  A  alleged  that 
the  property  in  suit  was  purchased  by  seve- 
ral sale  deeds  bciiami  in  the  name  of  B  and 
that  A  was  unaware  of  the  mortgages  un- 
til a  i)i-oolamation  for  the  sale  of  the  pro- 
perty   wa,s   issued. 

It  was  contended  that  all  the  safe-deeds 
were  executed  in  tlie  name  of  B  for  her 
maintenance  and  that  A  was  the  real  ow- 
ner of  the  property.  B  admitted  all  the 
facts  alleged  in  the  plaint  but  pleaded  ne- 
vertheless that  the  suit  should  be  dismissed. 
0  pleaded,  that  B  was  the  real  purchaser 
of  the  property  and  that  even  if  the  pur- 
chases of  the  property  were  ism  farzi  in 
the  name  of  B  the  mortgage-money  was 
advanced  by  C  in  good  faith,  believing  her 
to  be  the  absolute  owner  of  the  property. 
The  sale-deeds  were  all  in  the  name  of  B 
and  the  mutation  of  names  was  effected 
in  lier  favour  in  the  register  of  proprietors 
and  she  had  previously  mortgaged  the  pro- 
perty a:id  talien  possession  of  it  and  retain 
ed      it   after    her    husband's   death. 

H'dd,  that  under  all  the  circumstances 
of  the  case  there  ^was  no  ooustructive  or 
other  notice  viliich  put  C  to  further  in- 
quiry. 

Held,  also,  that  even  if  B  was  merely 
h'liaml  owner  of  the  property  in  suit,  the 
mortgage-i  and  She  decree  obtained  on  th-em 
by  C  were  not  voidable  as  she  was,  with 
the  consent  of  persons,  interested  the 
ostensible  owner  whon  the  mortgiges  were 
effected.  JAGANNATH  BAKHSH  r.  THA- 
KUR  aN    DHIRAJ    KUAR.     4   Q.   S-  192  = 

S  B  a.,  104- 

66  S.  43 — Ccnt'-actly  gttcrlian  as  such  to 
sell  a  minor's  piopeiy — ric  tj^tardian  subsc- 
quently  eiitii'id   as   an    heir. 

A  guardii'n  as  such  contracted  to  sell 
the  immoveable  prope  ty  of  his  word,  but 
subsequently  became  eutiil  d  to  it  as  the 
word's   he  r   on   the  ;a!ter's  de..t'' . 

Held  hu  S.  43  of  this  Act  did  not  ap- 
ply to  the  case  because  there  v^as;  no  errone- 
ous representation  nor  did  S.  18'  Speoifio 
Belief  Act  apply  to  the  casa.  See  Specific 
Belief  Act  S.  IS.  BASHMONI  DAS.SI  'v. 
SOORJA    KANTA    ROY      2   G-    Ii-    J-    6=9 

C  W-  N-  1019  =  32  C    832. 

_  67  S.  43 — Contribution  agai'ist  an  aue- 
Hon  purchaser  of  a  part  of  the  mortgaged 
property  purchased  byviorlgagee  of  the  vihole 
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mortgaged  property  in  satisfaction  of  his 
decree.     C.  P.  C,  S.  244. 

A  purched  in  execution  of  a  simple 
money  decree  a  part  of  the  mortgaged  pro- 
perty. &uUbequea!ly  the  mortgagee  obtain- 
ed a  decree  on  his  mortgage  impleading  A 
and  purched  from  his  mortgagors  the  whole 
of  the  mortgaged  property  and  entered  sa- 
tisfaction of  his  decree.  A  had  not  joined 
in  the  sale  deed.  In  a  suit  by  the  mortga- 
gee for  possession  of  the  part  purchased  by 
A  on  A's   failure    to    redeem   it: — 

Held  that  S.  214  C.  P.  C.  did  not  bar- 
the  suit  (2)  That  the  mortgagee  was  entitl- 
ed under  S.  43  T.  P.  A.  to  contribution  of 
decree  debt  from  A  to  the  extent  of  the 
share  purchased  by  A.  (3)  That  to  the  suit 
the  mortgagors  were  necessary  parties. — 
SETH    SHAHPURJI   ii.  ABDUL   RAHMAN^ 

1  A-  L  J.  664- 

68  S-  43 — Hindu  Law — Interest  of  a 
Hind/u  reversioner.  Transfer  of —Mortgage — 
Proof — Attestation — Indian  Evidence  Act  (L 
of  1H72),  section  68. 

The  interest  of  a  Hindu  reversioner  ex- 
pectant upon  the  death  of  a  Hindu  female 
cannot  bo  validly  mortgaged  by  the  rever- 
sioner. 2  C.  W.  N.,  729;  S.  C.,.  Zi.  B.,  XXV 
I.  A.,  183^  followed:  I.  L.  B.,  XXV  G^  7.78,. 
dissented  frmn. 

Quarc — Whether  the  mortgagee  of  the 
reversionary  rights  can  after  the  death  of 
the  widow  claim  benefit  of  the  mortgage 
when  the  mortgagor  reversioner  becomes 
full  owmr.  NAND  KISHORE  LAL  [•.  RA- 
NEE   BAM  TEWARY.     Q   W- N-.  C-.  395  = 

29  e- 355- 
69    s.  43-- ^»<Z  C:  P.  C.  (18S2)  S  30C~ 

Sale  of  mortgaged  property  by  one  of  several 
judgment  debtors— Bight    of   purchaser — Lien. 

There  is  nothing  in  Section  305  of  the- 
Civil  Procedure  Code  form  which  it  can  be 
inferred  that  the  Court  in  authorising  the 
sale  could  empower  the  judgment- debtor  to. 
transfer  any  higher  interest  thaa  he  had 
and  bind  the  interests  of  others  in  the  pro- 
perty. 

Whea  in  execution  ot  a,  mortgage  dec- 
ree order  for  s-ale  of  the  mortgaged  pro 
perty  is  passed  against  the  judgment-cieb" 
tors  and  the  mortgaged  property  is  sal" 
by  oua  of  them  under  Stction  305  of  (h'l 
Civil  Prooedure  Code  the  vendee  is  entitleC^ 
to  a  lien  on  the  shares  in  the  mortgaged 
pi  op  rt'  owned  by  the  jidgemenfe-debtorii 
wlio  did  not  |)in  in  the  sale  to  the  exs 
teiit  of  Ihe  liaoility  of  such  judgement-deb- 
tors to  pay  the  decretal  amount.    D.\N.^PPA. 

I.  YAMNAPPA>  4-  B-  I*.  R.  61=26-  B- 
879- 

70-  S-  43-  -Mortgage — Purchase  of  mort- 
gaged property  by  mortgagor — Bights  of  suhse- 
quetit  mortgagees  from  the  mortgagor. 

The  doctrine  that  a  person  paying  oft  a 
mortgage  or  pochasing  the  laortgage  pro- 
perty in  execution  of  a  decree  ou  the  mort- 
gage oan  set  up  such  mortgage  as  a  shield 
against  puisne  incumbrancers  wil*,  not,  ou 
tUQ  principle  embodied  in  sectian  43  of  tha 
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Transfer  of  Property  Act,  apply  when  tbe 
person  so  paying  or  purchasing  is  the  mort- 
gagor himself.  The  efieot  of  the  payment  or 
purchase  in  such  cases,  so  tar  as  tbe  mortga- 
gor and  those  claiming  under  him  are  con- 
cerned will  he  'Simply  to  extinguish  the 
mortgage,  and  the  rights*  of  subsequent 
jucumbrancers  will  be  determined  as  if  such 
prior  mortg.\ge  never  existed.  MANJAPPA 
.BOI  D.KKISHNAYYA.     29  M- 113. 

71-  S  43  — .Ei-to^jwZ  -  Rep  resoUat  ion— Trans- 
feror— Subsequent  acquialtion  of  rights. 

S.  43  ot  the  Transfer  of  Property  Act 
enacts  that,  as  bct.vcon  the  transferor,  and 
the  transferee,  the  transferor  cannot  plead 
Bubsequeut  title  to  tbe  land  transferred,  if 
he  had  induced  tbe  transferee  to  pay  money 
for  the  transfer.  Tbe  principle  is  an  exten- 
sion of  the  rule  of  estoppel. 

Where  a  person  who  had  merely  a  ghat 
•uoali  interest  in  certain  land  mortgaged  it  on 
the  reprc.entition  that  it  was  his  jaigir,  and 
he  subsoqucutly  got  a  mokara,rl  title  to  it : 

Held,  that  on  a  decree  for  sale  upion  the 
mortgage,  tbe  moharari  interest  of  the  mort- 
gagor passed  to  the  mortgagee.  MOKHODA 
OiiBIr.  UMESH  CHUNDRA  BANERJEE 
7  C  I^  J-  881 

72-  S-  ^i—yiortgarje— Decree  for  sale- 
Portion  of  prmerty  compriied  in  a  mortgage 
ac'^uirfd  liy  viorlgitgor  subsequently  to  decree. 

The  mortgagor  having  an  interest  in  only 
a  fraolioual  share  of  a  house  mortgaged  the 
•whole  house.  The  mortgagee  sued,  and  ob- 
tained a  decree  for  the  sale  of  the  whole 
house.  Afcer  that  decree  was  passed  and 
partially  executed,  the  mortgagor  in  virtue 
of  a  pirtition  acquired  tbe  remaining  interest 
in  tbri  liouse. 

Held,  that  section  43  of  tbe  Transfer  of 
Property  Act  applied  and  that  the  decree- 
holder  was  comp-'teot  to  continue  execution 
of  his  decree  against  tbe  mortgagor's  afler 
acquired  interest.  18  M.  192  followed.  DUR- 
GA  D.\:5   i>.   MUHAMMAD   ISJIAIL.     A     W 

N-.  (I90S).  1.55 

73  S.  4.3'— '■^'''^''  o/  reversionary  interest  if 
su'ijcd  /(>  n.jht  <4  pre-e;nption — See  pre-emp- 
tion. bhi;ron  baksh  v.  ealdeo  singh 
7  0  C  98 

74-  S.     4".   85,  86,    92. 

Joint  pijporty  mortgaged  which  sub- 
snqueutly  h.-came  mortgagor's  seperato  pro- 
perly— suh  mortg  igee  hiving  an  interest  in 
mortgaged  property-^  rairtgagee's  right  to 
redeem  sub  mJit^'ige.— .Siji!  mortgage  suit  for 
redemption.  L.XGHirfMI  NAP.AIN  v.  BiBU 
SHliO    DAYAL   SINGH,     5-    0-  G-    835. 

75-  S.  44.  Partition -Transferee  of  por- 
tion of  esliitc  Lessee  of  share  of  estate  far 
term — Right    to  sue    for    partitian.— 

Tbe  Irin^fereo  from  ono  or  mors  00- 
sharers  of  a  p.)rtion  only  of  tbe  co-tenancy 
eannot  maintain  a  suit  for  partition  of 
tbe  portion  transferred  to  him,  whether  for 
a  term  or  in  perpetuity  (7.  C  577  Referred) 
A  lessee  of  a  sh'.re  in  a  whole  village  for  a 
term  of  yeirs  can  claim  partition  which 
is   to    last   daring    the    term   of      the   lease 
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(as  he  is  not  a  transferee  in  a  portion 
of  vill.age;  1.  Ves  and  Beam  551,  16.  Beav 
referred   to.     RAMASAMI   GHETTY    v.    AL- 

agiui  sami  chetiy.  14  M-  !••  J.  14 
=  27.  M.  861. 

76;  .  S.  44.  Partition  Right  of  lessee- 
Partition  suit — Parlies — Lessor  is  necessary 
parly— Civil  Procedure  Code  {Act  AVI'  0/ 
1SS2),  ,  Section  3i — Non-joinder  of  neuSicry 
parties-  Waiver  of  objection — Duty   of  Court. 

A  suit  for  partition  by  a  lessee  of  a 
share  in  a  property  is  competent  when  iti 
is  necessary  to  give  effect  to  the  transfer. 
Under  section  44  of  tbe  Transfer  ot  Pro- 
perty Act  a  transferee  may  enforce  a  parti- 
tion of  the  property  of  which  ha  is.  tha 
transferee,  provided  the  partition  is  neces- 
sary   to   give    effect    to    the     transfer. 

When  no  oljict'on  is  taken  in  tha 
original  Court  by  a  party  to  a  suit  as  to 
non-joinder  of  parties,  he  shall  he  deemed 
to  have    waived    it. 

In  a  suit  for  partition  by  the  lessee 
of  a  property  tbe  lessor  is  a  necessary 
party,  and  if  tha  plaintiff  fails  to  im- 
plead bim  the  Court  should  add  him 
as  a  defendant.  MOH  \MMAi>  JAi'PAR- 
KHIN  V.  MAZHURAL  HASAN.    3  A-  L  J.. 

(474t,  =  A-  W.  N.  1906.  p.  199- 

77.  S.  45,  67.  Suit  by  murtgigee  for  his 
share  of  money  advanced  on  a  j  .lut  mort- 
gage. Right  to  sell  tbe  wliole  mortgage  pro- 
peit  ■  -^See  mortgage.  GOPaL  LAL  v.  L.AUH- 
MAN  PERSHAD.     3  Q.  C-  8- 

78--  S.  43-  Tcndir  of  mortgage  debt,  na 
place  for  payment  being  specified.  Interest 
ceases  only  on  proper  tender.  See  mortgage 
redemption.    MAHAD.AJI    v.  PAIRIA.     2  N- 

1-  R.  62. 

79-  S.  51,  101  &  108.  A  tenant  erecting 
buildings  not  for  agricultural  purposes  can 
only  demolish  them  and  remove  the  m,atorial 
during  the  continuance  of  bis  lease.  Hia 
right  after  tbe  termination  of  the  lease. 
Landlord's  option.  Compensation.  Sea 
Landlord  and  Tcnait  bnildivu  by  tenant.  IS- 
MAI  KANI  ROWTHEN  l\  NAZARAH 
SAHIB.    14  M.  L.  J.  25  =  27  M  211- 

8Q.  S.  51- — •■^  vendee  of  a  widow's  lifa 
estate  being  compelled  to  give  up  land  pur- 
chased by  him  is  entitled  to  the  value  of 
improvements  effected  by  him  in  good  faiths 
Sge  Hindu  Law  Alien'vtion^  NANJ.\MA  v. 
NACHAR  AMMAL.     17  M-  L-  J-  622- 

81-  S-  51- — 'Bona  &ie—In\provements  by  a 
stranger  an  another's  property — Equitable  right 
—  Compensation  for  ijaprovements. 

Under  tbe  English  law,  to  raise  an  equity 
in  favour  of  a  stranger  building  on  another's 
land.two  things  are  required,  first  that  tbe 
person  expending  the  money  supposes  him- 
self to  he  building  on  his  own  land  ;  and, 
secondly,  that  the  real  owner,  at  the  time 
of  the  expenditure,  knowns  that  tbe  land 
belongs  to  bim, and  not  to  the  person  .spend- 
ing the  nroney  in  the  belief  that  he  is  tha 
owner.  S.  51  T,  P.  A.  requires  merelv  that 
tbe  transfei-oe  mentioned  therein  shall  hav« 
made   the   improvements   believing,   in   good 
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faith,  that  he  is  abKolutely  entitled  to  the 
property  and  nothing  more.  Under  the  sec- 
tion the  transferee,  who,  after  having  made 
the  improvements  in  the  property,  is  sub?e- 
quently  evicte.l  therefrom  by  any  person 
having  a  belter  titlo,  has  a  right  to  require 
the  person  cansing  the  eviction  either  to 
have  the  'alue  ol  the  improvement  estimated 
and  paid  to  him  or  to  sell  to  him  such  per- 
son's interest  in  the  property  at  the  marlcct- 
valu3  thereof  irro^peetivo  of  the  value  ol 
Buch  jmprovcmenta.  JIr.  COLLIER  u.  Mks. 
L.  B.\RoN.    2N.L.  E.  34. 

82-  S-  51- — Oood  faith—  Mistake  of  law — 
Mohammedan  Iian\ 

A  partv  fii'iiiig  under  a  mistake  of  law 
may,  nevertheless,  act  in  good  faith  virithin  the 
meaning  of  S.  j1,  T.  V.  A.  The  principle 
of  equity  hud  in  S.  .51  T.  P.  P.  A.,  not  being 
ini  onsister.t  with  any  rule  of  Jlaboniedan 
Law  applies  'o  piirchnsersfniui  IMahorae  h>.n^. 
PURHOZI  ROW  r.    FAKEICU  SAHIB.     1  M- 

LT.  433=17  M.L.J.  9    30  M.  197. 

83.  S  51-^1^  "■'!""'ove  me  nts  made  by  trans- 
feree of  ira  novenblo  property — Soc  Lcaae. 
RA.3A  RUDR\  PRATAB  SINGH  v.  DEBI 
PERSHAD.     8  0-  C-  IS- 

84-  S-  ."^l-  —Subsequent  lessee  in  possession — 
First  Icisc  's  suit  to  eject  him — Coynpenaation 
for  imp rov  men'. 

S.  51  di.e.i  not  entitle  a  lessee  to  claim 
compensation  for  improvements  because  he 
can  never  believe  himself  that  he  is  absolute 
ly  en'itli'd  to    I  be  laud. 

Held,  th«,t,  OS  it  wag  not  shown  that  the 
plaintiff  knew  that  the  defendants  were  spend- 
ing money  upon  the  improvement  of  the  laud 
and  wore  doing  so  in  the  belief  that  thov  had 
a  good  title,  while  he  stood  by  and  allowed 
them  to  proceed  with  these  expenditures,  the 
plaintiff  was  entitled  to  get  a  deoreo  forpjoot- 
ment  without  indemnifying  the  defendants 
for  iheir  outlay.  Caio  'or  i\  Lewis,  (1.  V.  cS:  C. 
427)aiid  (L.  R.  15  Ch.  Div.  dC)  referred  to. 

Held,  lurtbor  thatevju  assuming  that  mere 
quiescence  of  the  plaiutiff  amounted  to  a 
representation,  in  the  absence  of  a  findin" 
either  that  it  was  intended  that  the  tenant 
defendants  should  believe  or  act  upon  it,  or 
that  in  point  of  fact  tliey  did  act  upon  it,  the 
plaintiff  waa  not  estopped  from  asserting 
his  possession  against  the  defendants.  NUN- 
PO  KUMaR  NASIvER  v.  BANOMALI 
GAYAN.    29  0.871. 

85-  S.  52. — ^^'s  pendens — Contentious  suit 
—-Suit  for  partition— Admission  of  share  in 
plaint— Transfer  after  filing  of  plaint— Object 
tion  to  share  in  written  statement, 

A  iustitued  a  suit  against  Band  other 
co-sharers,  for  partition,  admitting  that  B 
bad  a  share  in  thj  property.  Afterwards  0 
purchased  the  share,  which  B  claimed  to 
have  held.  Some  of  the  defendants  who  were 
co-sharers  of  tlie  property  under  pirtilion, 
then  put  in  written  statements,  in  which  thoy 
denied  ihat  B  had  any  share.  A  priliiuin:iry 
decree  was  passed  by  the  Court  specifying  the 
uharas  of  thj  s'veral  proprietoi's  and  doiling 
that  B  had  oj  suara  at  all.     B  did  net  eater 


appearance  in  those  proceedings.  After  the 
decree  doclariug  the  shares  of  the  proprietors 
had  been  passed,  C  applied  to  be  made  a  pirty 
to  that  suit,  but  her  application  was  rejected. 
B  appealed  against  the  preliminary  decree, 
but  his  appeal  was  dismissed.  Upon  a  suit 
by  C  for  possession  ut  th3  share  purchased  by 
her  from  B,  the  defence  mainly  was  that  the 
suit  was  barred  by  reason  of  s.  52  of  the 
Transfer  of  Property  Act. 

Held  that  the  suit  was  not  so  barred. 
The  suit  did  not  become  contentious,  until 
the  written  statement  was  put  in  by  the 
opposing  defendants  disputing  any  right,  title 
or  interest  of  B  in  the  property  under  parti- 
tion ;  as  in  the  plaint  in  the  partition  suit, 
it  was  admitted  that  he  had  a  share  in  the 
property  under  partition  ;  and  that,  having 
regard  to  the  fact  that  G,  the  transferee,  waa 
not  allowed  to  become  a  party  to  that  suit, 
she  could  not  properly  bo  regarded  as  pr.  jii- 
diced  by  the  result.  (27  C.  77)  distinguisii^d. 
KRISHNA  KAJIINI  DEBI  v.  DINO  MONY 
CHOWDHl^iANI.     31  G-  658- 

86  S.  52  /j'"^  Pendens — "Contentious  stiil  " 
Mortijaje — Sutplus  sale   proceeds — 

Where  suits  were  brought  for  the  pur- 
pose of  recovering  moneys  due  upon  mort- 
gage bonds  by  sale  of  the  immovable  pro- 
perties mortgaged  therein,  no  question  as 
to  the  right  to  those  properties  having 
been  involved,  and  the  defendants  not 
appearing  to  contest  the  claim,  ex  parte  &eo- 
rees   were  passed    against    them: 

Held  that  the  suits  were  not  "  conten- 
tious" within  the  meaning  of  s.  52  of  the 
Transfer  of  Property  Act,  and  the  doctrine 
of  Lis  pendens  did  not  apply,  and 
that  a  mortgagee  whose  mortgage  deed 
was  executed  pending  such  suit  would  not  be 
bound  by  the  decree  for  sale  and  would 
therefore  he  entitled  to  redeem  the  prior 
mortgage  even  though  summons  in  the 
suit  had  been  served  on  the  mortgagors  at 
the  date  of  the  mortgage.  15,  C.  047,  27. 
C.   77.   31      C      6r,P.    referred    to.     OPENDRA 

I  CHANDRA  SINGH     v.  MOHRILAL.   81.  C. 

I  745  at  752  (Note)  As  to  when  a  suit  be- 
comes contentious  see  the  final  Privy  Coun- 
cil   decision    29.    A.    339. 

87  8.    52    Contentious  sicit. 

A  suit  does  not  become  contentious 
within  the  meaning  of  Section  52  of  the 
Transfer  of  Property  Act,  1882,  only  when 
all  the  defendants  have  been  served  with 
summonses.  It  may  become  so,  though 
one  of  the  defendants  has  not  been  served 
with     summons.     21     All.,     408     referred   to. 

A  suit  cannot  be  regarded  as  conten- 
tious as  against  some  of  the  dcfendans  and 
not  contentions  as  against  the  others.  CH.\- 
TURBHITJ   1'.   LACIIMAN    SINGH.     A.   W- 

N   1905  P  2,')0  =  28   A  196 

88  S.   52- I^is  pendens. 

A  purchaser  at  a  sale  in  execution  of 
his  d'^orre  against  the  judgment-debtor  is 
bound  by  the  decision  of  the  .Appellate 
Court  io  favour  of  a  mortgagee  reversing 
the    judgment    of    the    Lower    Court    and 
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declaring  the  property  liable  to  be  sold  to  sa- 
tisfy the  mortgage  d'bt  though  the  purcha- 
ser bought  the  property  l>;fore  the  decision 
was  passed  by  tbo  AppsUato  Court  and  he 
was  uo  party  to  the  appeal  as  the  purchase 
was  made  during  the  active  proi:!CUtion 
of  a  contentious  suit  within  the  meaning 
of  section  52,  Transfer  of  Property  Act. 
The  dootriue  of  lispeiidenx  applies  to  exe- 
cution sales  (25  C.  94  follows)  The  English 
law  of  li<iiir.nd-'iis  differs  from  Indian  law 
DINANATH  GHOSH  v.  SHAHA  BIRI.  28 
C ,  23 

89     S.  52   Inpolunlary  sales  - 

Where  a  sale  is  involuntary  for  ai'rears 
of  income  tax  or  otbic  revenue  and  is  uol 
free  of  all  encunbraaoas  the  doctrine  of 
lisp.^ndens  applies  thireto.  This  doctrine  is  uot 
applicable  to  ciie  vesting  of  an  insolvent's  pro- 
perty in  an  Official  assignee  or  other  Assignee 
"in  invitum"  19.  Baav.  551.  23.  M.  209  fol- 
lowed. KADIR  MOHIDJiEN  v.  MUTHU- 
KBISHNA   AIYAB.     26-  M-  230- 

90-  S-  53- — T'""  ni'irtgagcs  upon  the  same, 
property — Decrees — Sides-Rights  of  Rival  mort- 
gagee-]} n  rc'iasers — Li'tpendev  s 

Per  Brett  and  M'llrn,  J  J.  (Rampini,  J, 
dissenting) — When  a  first  mortgagee  who  has 
no  notice  of  the  second  mortg.ige  and  a 
second  mortgagee  of  the  same  property  who 
has  notice  of  the  first  mortgage  obtain  dec- 
rees upon  their  respective  mortgages,  each 
without  impleading  the  other,  if  the  second 
mortgagee  purchases  the  property  in  exe- 
cution of  his  own  decree  before  a  similar 
purchase  by  the  first  mortgagee,  the  first 
mortgagee-purchaser  is  entitled  to  call  upon 
the  second  mortgagee  to  redeem  him  and 
upon  his  failure  to  do  so,  to  get  posses- 
sion. 

Per  Rampini,  J.  Contra. — The  remedy 
of  the  first  mortgagee  in  such  a  case  is  to 
bring  a  fresh  suit  uj)ou  his  mortgage  mak- 
ing the  second  mortgagee  a  party,  and  if 
such  suit  IS  barred  by  limitation,  he  is  with- 
out  a    remedy. 

Qihere. — Whether  the  doctrine  of  lis  pen- 
dens would  apply  to  the  sale  in  execution 
of    the    second   mortgage. 

Per  Brett  J. — In  a  suit  for  sale  on  a 
mortgage  the  Lis  continues  till  the  sale  and 
consequently  a  puisne  mortgagee  who  pur- 
chases the  property  in  execution  of  his 
decree  in  a  suit  in  which  the  prior  mort- 
gagee was  not  impleaded  before  the  sale  by 
prior  mortgaged  though  after  his  deoree, 
is  affected    by  the  rule   of   Li,peiuians. 

Per  Mutra  J — The  purchase  by  the 
puisne  mortgage  in  a  decree  for  sale  on 
Lis  own  moi'uage  takes  the  property  in 
the  same  conditiou  as  it  stood  at  the  date 
of  the  mortgage  to  him  and  his  title  re- 
lates back  la  the  mortgige  date  and  con- 
sequently, he  is  not  affected  by  the  rule — 
HAR     PAR.-^AD     LAL     v.     U.\L     MARDAN 

SINGH  9-  C-  W.  N-  728  a.t  735=35.  C- 
891- 
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Sia  aUo  Lis-pindens  6  B.  L.  R.  303  = 
28.    B.    331. 

91  S.  52— I-''sp3nden3— ^Zieitrt/Itoft  after 
ilinj  plaint  but  b'.fure  service  of  siiimnons — CoH' 
teiitioui   s'lit — Active  proneeiUion  of  the  suit — 

An  ahe.aatio.tt  of  property  after  the  in- 
-ititution  of  th-6  suit,  but  before  the  sum- 
inms  could  be  served  upjn  the  defendant, 
is   affected    by   the    rub    of  lis-pendms. 

'PerJenkiii'i  C.  J.  S.  52  imposes  two  condi- 
tions; ((II  the  exisSeuoe  of  a  ooatontious  suit, 
aal  (6)  that'the  transfer  should  be  during  the 
active  prosecatian  in  a  Court  of  the  kind 
Jaiorilwl  in  the  section.  The  word  "con- 
tentious," in  t>.  52  is  used  to  introduce 
into  the  ssctioft  a  condition  that  the  suit 
must  be  real  anJ  not  collusive.  It  is  im- 
possible to  think  that  it  indicates  a  qua- 
lity that  &!tnnjt  belong  to  a  suit  until 
service  oi  sumiuons,  or  that  a  suit  in  other 
respects  contentious,  is  not  so,  because  Iha 
IJlaintiff  may  hive  been-  unable  to  serve 
the    summons   on   the  defendant. 

S.cm'jle.  Itis\vQ;-thy  of  consideration  whether 
the  I'isk  of  the  hardship  to  the  purchaser  could 
be  diminished  by  requiring  a  lis-pendens  to 
be   registered    before   it    can  bind  transferees.. 

Per  B^aman  J.— The  word  "conten- 
tious "  in  S.  52  qualifies  the  whole  doc- 
trine of  lis-pendens,  that  is  to  say,  that, 
there  can  be  no  lispendens  witliout  a  con- 
tentious suit.  Tlie  expression  "during  the 
active  prosecution"  in  the  section,  sub- 
ject to  that  qniliSeation  defines  the  point 
of  time  at  which  the  rule  comes  into  ope- 
ration. The  formir  conditions  the  existence 
of  lis-pendens :  the  latter  fixes  the  com- 
mencement and  continuance  of  its  existence. 
Prom  the  moment  a  suit  of  any  sort  what- 
ever, except  only  coUuuve  suits,  is  filed, 
it  is  potentially  cont.-ntiou-i.  And  for  the- 
purpose  of  liringin.^  t'.u  ralo  ol  I's-jiendens 
into  operation  thji'e  mj-;o  hj  an  activa- 
pi"<os6cution  of  that  suit.  Wiiit  is  or  wliat 
is  not  an  active  prosecution  must  be,, 
from  the  very  natui-e  of  the  terms  em- 
ployed, always,  in  some  degree,  a  question 
of  fact.— KR[-iHNAPL^\  VENKAl^EDDI  u. 
SHIVAPPA    TI.MARiiD.D,I.     9  B- L-  R- 530 

=  31  B    393 

92  S-  ^2  —  J^''s-pendeHs — Conveyance  pen- 
ding a  suit — Eject  of  alienation. — 

The  dootrine  of  lis  pendens  is  not  based 
on  the  equitaMo  doctrine  of  notice?  but  on 
the  ground  that  it  is  neoe-ssary  to  tha 
administration  of  ji-itioo  that  the  de- 
cision of  the  Court  iu  a  suit  should  be  bind- 
ing not  only  on  the  litigant  pirties  but 
on  those  who  derived  title  from  tliem 
peniente  lite  whether  with  notice  of  the- 
suit  or  not.  The  effect  of  the  doctriua 
of  li^penlens  is  not  to  annul  the  convey- 
ance made  in  oontravontion  of  it  but 
only  to  render  it  subservient  to  the  rights 
of  the  pirties  to  the  litigation.  -The  dioo- 
trine  is  uot  apivliol  so  as  to  affect  tha 
title  of  tha  alienee  of  a  defendant,  by 
virtue  of  a  olairrk  not  enterfiring  with 
Lh.^   title  oX    tue    ^I.<.iutiS  iu     tha  psuding 
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litigation:— NATHAJI  :ANAN)3BAM  v.    NA- 
NA.   9B  L  R   1173  " 

93.  8.  52-  0.  F.  C,  S.  410— Application 
to  iue  '  in  forma '  xiatij/eris  subsvqtientlij 
admitted- — Co'ileiiiioiis  iuit  or  proceediiuj  : — 

Wbero  after  an  application  for  leave 
to  sue  in  in  forma  pa  iiperi?>  had  been  made 
but  before  it  was  granted,  the  defendant 
mortgaged  part  of  the  property  in  dispute 
and  the  plaintiff's  suit  was  subsequently, 
aitel"    contest,     decreed : 

Held  that  S.  53,  T.  P.  A,,  applied 
and  the  mortgage  could  not  be  enforced 
ai^ainst  the  plaintiff.  29  A.  349  ref.  to, 
AMBIKA  PARTAP  SING  v.  DWAKKA 
PAESHAD.     4.  A.  L.  J.   795. 

94  S.  52.  Lis  2>'nde..s.—Co)neiitious  suit— 
Sen-ice  of  sumiiwiis  if  necessary— liiyht  of  rc- 
dciiipt  on  eit'tiiyuihid  on  covjirmatwn  of  sale. 

A  suit,  contentious  in  its  origin  ana 
nature,  is  contentious  within  the  mean- 
i.ng  of  S.  52  of  the  Transfer  of  Property 
Act,  even  if  a  summons  is  not  served  on 
the  opposite  party. 

The  true  basis  of  the  doctrine  of  Us 
pendens  explained  I.  D,  G.  and  J.  566  (I861 
rehed  on. 

A  sued  B  to  enforce  a  mortgage,  but 
before  summons  was  served,  B  granted 
a  second  mortgage  to  C.  Pel  d  ng  this  suit,  tin 
second  mortgagee  sued  on  his  mortgage- 
without  making  A  the  first  mortgagee  a 
party,  and  had  the  properly  sold.  The 
purchaser  got  ample  opportunity  to  redeem 
the  first  mortgage,  ^^hllst  the  sale  proceed- 
ing in  execution  of  the  decree  obtainjd  h\ 
the  first  mortgagee  was  still  in  progrcs 
but  never   offered  to  do  so. 

Held  that  the  purchaser's  right  to 
redeem  the  property  was  eytinguished 
wlien  the  sale  in  execution  of  the  first 
mortgagee's  decree  was  confirmed.  FAIY.^Z 
HUKAliSl  KHAN  v.  JtUNSHI  PUAG  NA- 
KAIN.  UC  'W.  N-5G1  (PC)  =  'l  ALJ. 
S44  =  5CL  J.  563  =  17M  L  J.  263  =  311 
A.  102  =  9  BL.R.  658=34-  L  A.  102  =  29 
A  339. 

95.  S.  52- — I^is  pendens  applies  to  In- 
voluntary   sales: — 

The  doctrine  of  lis  pendens  applies  to 
transfers  of  immoveable  property  in  invi- 
tiem  as  well  as  to  voluntary  sales  21  W. 
R.  349;  15  C.  750;  15  G.  54G  relied  on.— RAJ 
KISHOIIE  AWASTI  v.  JADU  NATH  BA- 
SAK.  11,   C-  W.  X-  828- 

98-  S.  52- — The  doctrine  of  lis  pendens 
applies  to  cases  in  tohich  decrees  are  passed  on 
compromise- Contentious  suit  or  proceeding,^ 
incj  of — 

The  doctrine  of  lis  pendens  as  embodied 
in  section  52  of  the  "Transfer  of  Property 
Act  applies  to  transfers  effected  during  the 
peudtncy  of  a  contentious  suit  or  proceed- 
ing, even  when  such  suit  or  proceeding  is 
subsequently  compromised  and  a  decree  pas- 
sed in  pursuance  of  such  compromise,  pro- 
vided such  compromise  is  not  tainted  by 
fraud   or   collusion. 

The   word     'contentious'     is  used  in   sec- 
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tion  52  of  the  Transfer  of  Property  /  ot 
iu  the  sense  in  which  it  is  used  in  Pro- 
bate Practice  and  means  the  opposite  o£ 
common  form  or  volu::tary  business.  12 
Meul,  439  ovcrruUd.  ANNA.UAjjAl  CHET- 
TIAll  0.    MALAYANDI    APPAYA  NAIK.   16 

M-  L.  J.  1906  p.  372  (F  B  )  =  1  M.  L  T  145 
=  29  M.  426- 

97.  8.  52 — i'^  pendens — Suit  for  main- 
tenance by  widow  praying  it  to  be  charjed 
on  immovable  property — liight  to  immoveable 
properly   in  dispute  In  such  suit. 

A  suit  in  which  a  widow  claims  to  got 
her  maintenance  made  a  charge  on  immov- 
able property  is  .  no  in  which  a  right  to 
such  immovable  property  is  dir.'Olly  £.nd 
specifically  in  quustion  within  the  terms 
of  S.  52  of  the  Transfer  of  Property  Act; 
and  any  transfer  of  the  property  during 
the  pendency  of  the  suit,  not  elfected  for 
the  purpose  of  paying  off  any  deot  entit- 
led to  priority  over  the  claim  for  main- 
tenance will  be  affected  by  the  lis  pendens 
created  by  the  suit.  4  C.  402  at  p.  4(  P, 
referred  to  and  followed. — DoSE  THIMMAN- 
NA    BHUTTA    v.    KRISHNA     TANTRI     16. 

M.  L.  J.  413-29   M   508. 

98-  8.  52 — Lis  pendens— Contcn'ious  suit. 
Where  there  are  several  defendants  to 
a  suit,  the  suit  does  not  become  "conten- 
tious" within  the  meaning  of  S.  52  of  the 
Transfer  of  Property  Act,  1882,  only  when 
all  the  defendants  are  served  with  sum- 
monses in  the  suit,  nor  can  a  suit  be  con- 
tentious as  regards  some  of  the  defendants 
iiid  not  contentious  as  regards  otho  s.  21  a 
1.8  discussed  and  doubted.— CHATAUBHUJ 
V.  LAC-iMAN  SINGH,   28  A.  196- 

'o9.  S-  52- — Lis  pendens — Mortgage— Dec- 
ree on  mortgage  against  minor  — Sale  in  ex- 
ec'ilion — Reversal  of  decree  in  appeu!--Attath.- 
VI  n  ill  ex.  c  t- 0:1  of  a  money-decree — Title  of 
the  purchaser  iyt,  execution  of  the  decree  on  the 
mortgage— -Liis  pendens — Stay   of  execution. 

A  certain  house  belonged  to  a  joint  fa- 
mily consisting  of  two  brothers  N  and  D 
and  their  cousin  B.  A  mortgage  of  the 
house  was  said  to  have  been  ellected  by  B 
during  the  minority  of  his  two  cousins. 
The  mortgagee  got  a  decree  for  the  reco- 
very of  the  mortgage-debt  from  the  mort- 
gaged property.  An  appeal  was  presented 
on  behalf  of  the  minors  on  the  ground  that 
they  were  not  bound  by  the  decree  and 
pending  the  appeal,  the  mortgaged  proper- 
ty was  sold  in  execution  of  the  deciee  and 
purchased  by  the  defendant's  father.  Then 
the  appeal  came  on  and  the  decree  was 
varied  as  to  the  minors  by  dismissing  the 
suit  against  them  and  their  prop-.-rty.  Sub- 
sequently the  plaintiff  obtaiued  a  money- 
decree  against  N  and  attached  in  execution 
thereof  what  he  claimed  to  be  his  judg- 
ment-debtor's Jth  share  in  the  house.  The 
attachment  was,  however,  raised  at  the  ins 
stance  of  the  defendants  who  relied  on  thei- 
father's  court-purchase  and  contended  that 
the  JLidgment-debter  N  had  no  claim  to  the 
hoube.     The  plaiutiS,  thereupon,  brought  the 
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pi-esent   suit  for    a   deolftration   affirming  liis 
rlghfc   to    attacli. 

Hi'ld,  confirming  the  dooreo  which  dis' 
misled  the  suit,  that  the  title  of  the  de- 
fendants' father  as  purchaser  at  the  Court- 
sale  must  prevail.  Though  the  decree  on 
the  mortgage  was  Varied  in  appeal  by 
dismissing  tlie  suit  as  against  thu  minors 
and  their  property,  still  as  the  defendants' 
father  purchased  in  execution  of  the  decree 
pending  the  appeal,  his  title  could  not  be  im- 
pugned^ in  the  absence  of  fraud,  collusion 
or  any  other  disqualifying  circumstances. 
Zain-iil-Ahdinl  Khali  v.  Mohammed  Aaghar 
Aiu  Khan  (I.  L.  R.  10.  All..  166)  referred 
to.  The  doctrine  of  lis  pendens  does  not 
defeat  a  purchaser  under  a  decree  or  or- 
der for  sale  when  the  lis  pendens  is  the 
very  suit  in  which  that  decree  or  order  is 
passed.  The  doctrine  rests  on  the  princi- 
ple that  law  does  not  allow  litigant  par- 
ties to  give  to  others  pending  the  litigation 
rights  over  the  property  iu  dispute  so  as 
to  prejudice  the  opposite  party.  Where  an 
appeal  is  presented  from  a  decree  direct- 
ing the  sale  of  property  in  dispute  ill  a 
suit,  then  the  only  course  is  to  take  such 
steps  as  will  secure  that,  by  stay  or  other- 
wise, no  detriment  shall  be"  suffered  b;  the 
appellant  in  case  the  appeal  succeeds. — 
SHIVLAL    BHAGVAN    v.    SHAMBHUPRA- 

SAD,  7-  B  L.  R.  586  =  29.  B- 435- 

100  S.  52  Agricultural  lease, 

A  lease  for  agricultural  purposes  is 
within  the  purview  of  S.  52  T.  P.  A. 
and  it  is  incombent  upon  any  person 
taking  such  a  lease  peudente  lite  to  show 
that  the  rights  of  the  owner  of  the  land 
leasolare  not  thereby  affected.  12  R.  R.  73 
6.  Xj.  J.  Oh.  67,  18.  A.  123,  22.  \  :iin  l' 
C.  W.  n.Gi  referred  to.  NARAIN  P.\TEL 
V.  ABDUL  MAJID  KHAN.  15.:c.  P  L  R. 
1902  P  6. 

101  S.  52~Contentious  suit-Appeal  struck 
off  at  appellant's  request— Decision   on  merits — 

Lispendeus — Alienation. 

A  mida  a  gift  of  his-village  to  his  wife, 
B.  He  was,  at  that  time,  indebted  to  D  & 
B  on  a  bond.  After  his  death  D  and  E 
sued  A's  widows  B  and  C  and  their  sons 
on  the  bond,   and  obtained  a   decree. 

B  paid  them  two-thirds  of  the  decretal 
money,  and  G  mortgaged  one- third  of  the 
village  as  security-  for  payment  of  the  re- 
maining one-third.  D  and  E  sii.jd  C  and  B 
on  the  mortgaga-deed  executed  by  C  for 
sale  of  the  mortgaged  share.  During  the 
pendency  of  this  suit,  the  Subordinate 
Judge  issued  an  injunction  to  C  restrain- 
ing her  from  alienating  the  property  and 
to  the  plaintiff  restraining  him  from  tak- 
ing tho  same  in  transfer.  Notwithstand- 
ing these  injunctions  C  sold  the  one-third 
share  to  the  plaintiff  by  a  deed,  dated  the 
31st  May,  IS'J.o.  Subsequently,  on  tlie  l.'Jth 
October,"  1.S93,  the  Subordinate  Judge  gave 
D  and  E  a  decree  against  B  and  C  for  the 
sale  of  tho  property.  C  appealed  against 
this  decree  to  the  District  Judge  but  subse- 
quently  preuauted   an   application    iu    which 


she  stated  that  Bhe  did  not  wish  to  prase- 
cute  the  appeal  and  asked  that  the  appeal 
might  be  struck  oB.  The  Oistfict  Judge 
made  an  order  stricking  off  the  appeal.  D 
and  E  having,  subsequently,  sought  to 
bring  the  one-third  share  to  sale  in  execu- 
tion of  their  decree,  dated  the  1.5th  Octo- 
ber, 1895,  the  plaintiff  objoctcd  te  the  sale 
and  his  objection  having  been  disallowed, 
he  brought  a  suit  against  D  and  E  and  B 
and  C  in  which  he  sought  a  declaration 
that  the  share  was  not  liable  to  sale  in 
execution    of    tho    decree. 

Held,  that  an  alienee  during  the  pen- 
dency of  the  suit  was  not  bou:id  by  any 
and  every  order  which  the  Court  might 
make,  that  he  was  only  bound  by  the  ordet 
vvliich  judicially  decided  the  suit  on  the 
merits  and  that  ha  was  not  bound  by  att 
order  which  the  Court  made  at  the  request 
of  the   parties. 

Held,  that  the  transfer  to  the  plaintiff 
was  not  a  transfer  during  the  pendency  of 
a  contentious  suit  within  the  meaning  of  Sec- 
tion ,52  of  tho  Transfer  of  Frop-r-y  Act. — 
MUNNA  LAL  !i.  ll.\JA  MOHAMMAD  SID- 
DIQ    KHAN.     6   0-  C-    294- 

102     S.   52 — Lispondens — Coirprotnise-De- 
crce—S.   375  C.  P.  C. 

C  sued  A  and  B  for  recovery  of  hia 
mortgage-money  by  sale  of  mortgiged  pro- 
perty, and  he  obtained  an  ord'^r  under  S. 
492  G  P  C  prohibiting  the  defendants  from 
making  any  further  transfers  of  the  pro- 
perty. On  the  lltli  December,  1890,  sum- 
monses were  served  on  tl>e  d;fon  lauts.  On 
different  dates  in  Pdhruary,  l.S'.)(,  A  and  B 
made  four  separate  transfers  of  p  Ttions  o£ 
the  mortgaged  property  to  four  different 
persons.  On  the  2nd  jtarch,  1897,  A  and 
B  sold  the  8  annas  share  to  the  plaintiff  by 
a  registered  deed,  the  consideration  being 
the  morscy  due  on  the  footing  of  the  mort- 
gage and  an  additional  amount  for  re- 
venue, costs,  simple  loan  and  cash.  On 
the  11th  March,  1897  the  parties  stated  be- 
fore the  Court  that  the  matter  had  been 
settled  out  of  Court  and  the  plaintiff  pray- 
ed that  the  suit  should  be  dismissed  and 
the  suit  was  dismissed.  On  tho  25th  March, 
1897,  the  plaintiff  filed  four  suits  against 
the  four  transferees  for  recovery  of  posses- 
sion of  the  property  transferred.  The  Court 
of  first  instance  dismissed  his  claim  but 
the  Court  of  first  appeal,  holding  that  the 
transfers  were  void  being  pendente  lite,  de- 
creed  the    plaintiff's    claim. 

Held,  that  the  prohibition  to  transfer 
as  contained  in  the  doctrine  of  li  pendens 
was    a  limited   and    restricted    prohiiition. 

Hell,  also,  that  under  section  375  of 
the  Court  of  Civil  Procedure,  the  Court 
passing  the  decree  in  tho  suit  of  the  9th 
Deceml-er,  1S96,  could  only  pass  a  decree 
on  the  compromise  so  far  as  it  related  to 
the  su  t  and  could  not,  in  its  decree,  in- 
clude the  additional  coniderat  on  money, 
that  the  doctrine  of  Uspendens  via..-,  applicable 
to  the  suit  but  only  to  the  extent  of  those 
rights   o£    the    plaintiff    which  he   obtained 
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under  his  decree  of  the  Hth  March,  1897, 
that  it  did  not  totally  invalidate  the  trans- 
fer but  operated  merely  to  prevent  a  trans- 
fer which  would  affect  the  rights  of  the 
plaintiff  under  the  decree  finally  passed  in 
the  case.  The  defendant  could  retain  the 
property  purchased  by  him  on  paying  the 
mortgage-money  due  to  the  plaintiff.  KAM 
R.\TAN  V.   GOKaL   SAH.    2   0-  C-  SSO- 

103  S-  52 — Lispondons — Purchaser  at 
auction-sale  in   exectitioyi   of  decree. 

A  obtained  a  decree  against  B  and, 
Jjending  an  appeal  by  B  his  property  was 
attached  and  sold  in  execution  of  the  dec- 
ree and  was  purchased  by  C.  In  appeal, 
the  decree  obtained  by  A  was  set  aside  and 
her  suit  dismissed.  B  made  an  application 
for  restitution  o£  the  property  purchased 
by   C. 

Held,  that  the  doctrine  of  Us2>e7idens  is 
inapplicable  to  a  purchaser  at  auction-sale 
in  execution  of  a  decree.  MISRI  LAL  v. 
CHUTK.O.     3  0-  C  ,   170. 

lOi  S-  52— Lispondens — Transfer  pen- 
doate  lite — ]Vken  suit   becomes   '^contentious.*^ 

A,  the  owner  of  a  house,  contracted  to 
sell  it  to  the  plaintiff  for  Rs.  50  and  receiv- 
ed Es.  7  earnest  money.  On  tho  lOtli  of 
July,  1893,  the  plaintiff  brought  a  suit  for 
sp  cific  performance.  On  the  11th  of  July, 
1893,  A  executed  a  registered  sale-deed  of 
the  same  house  in  favour  of  B  who,  on  the 
13th  of  March  1891,  executed  a  registered 
deed  of  sale  in  favour  of  0.  On  the  19th 
of  June,  1804,  the  Court  docteod  the  plain- 
tiff's cl-iira  for  specific  performance.  The 
plaintiff  then  sued  the  heirs  of  B  and  C  for 
possession   of   the    house. 

Held,  that  there  was  no  contentious 
suit  or  proceeding  in  existence  until  the 
summons  in  the  suit  brought  by  the  plain- 
tiff was  served  upon  the  defendant  and  that 
therefore  the  transfer  of  the  houRe  to  B  was 
not  pendente  lite.  15  0  647,  followed.  UM- 
EAO    KHANAM    v.   MUSTAKIM   KHAN.     1 

0    C,  280 

105  S.  52,  53 — Lis  Pendens — Purchase 
from  heir  during  administration  suit — Rival 
viortijagecs — Priority  of  title — Purchaser  from 
Eeceiver  in  administration  suit — Purchaser 
at  sales  in  execution  of  mortgage  decree — Trans- 
fer to  b^namidar,  pendente   lite. 

When  the  estate  of  a  deceased  person  is 
under  admiuistratiou  by  tho  Court  or  out 
of  Court,  a  purchaser  from  a  residuary 
legatee  or  heir  buys  sul  jact  to  any  disposi- 
tion which  has  been  or  may  be  made  of 
the  deceased's  estate  in  due  course  of  ad» 
ministration,  the  right  of  tho  residuary 
legatee  or  heir  being  only  to  share  in  the 
ultimate  residue  which  may  remaiu  for  final 
distribution  after  all  the  liabilities  of  the 
estate,  including  the  expenses  of  adminis- 
iratiou,  have  been  satisfied.  As  betvvceu 
the  appellant  and  respondent,  who  were 
rival  mortga;-;ee3  of  the  property  of  a  Ma- 
honiedau  family,  the  Judicial  Committee 
(rBversiug  tho  dcoibiou  of  the  High   Couii) 
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uphold  the  title  of  the  appellant,  who  re- 
presented a  purchaser  at  sales  by  the  Re- 
ceiver of  the  High  Court  in  a  suit  for  ad- 
ministration of  the  estate  of  one  of  the 
mortgagors,  as  entitled  to  priority  over  that 
of  tho  respondent  who  cbiimed  through  a 
purchaser  in  execution  of  tho  mortgage  de- 
cree at  sales  which  took  place  rending 
the  administration  suit,  in  ouo  case  after 
tho  order  for  sale  by  the  Court  and  in  an- 
other alter  tho  actual  sale  by  the  Recei- 
ver in  that  suit.  The  shares  pf  all  the 
heirs  to  the  mortgagor's  estate  were,  pond- 
ing the  suit  for  aministration,  purchased 
at  private  sales  by  the  appellant  in  the 
name  of,  and  were  transferred  to,  a  bcnami- 
dar,  who  was  made  a  party  dcfoadant  iu 
the  appellant's  mortgiige  suit  and  a  party 
j)laiutiff  in    tho   administration    suit: 

Held,  that  the  appellant  boing,  in  execu- 
tion of  decree  in  tho  mortgage  suit,  alone 
represented  in  each  side  of  the  record  could 
not  rely  on  the  sales  effected  in  such  cir- 
cumstances in  support  of  his  title,  or  derive 
any  advantage  therefrom. 

Held,  also  (without  deciding  whether  such 
transfers  could  be  avoided  under  s.  52  or  53  of 
the  ilra'iefer  of  Property  Act  in  a  properly 
constituted  suit),  that  the  appellant  must  ba 
treated  as  the  transferee  for  value  of  tho  entire 
equity  of  redemption,  and  that  the  respondent, 
therefore,  had  not  made  out  any  title  to  re- 
deem the  appellant's  mortgage,  notwithstand- 
ing tho  subsequent  sales  iu  his  mortgage»suit 
under  which  he  claimed.  CHATTERPUT 
SINGH    V.    MAHARAJ      BAHADUR.     9    C- 

W.  N-  225=2  A  L  J.  190=32  !•  A-  1 
=32  C- 198  (P.  C  ) 

103-  S.  52,  8S  &  87.  Lispendens— Sit.«4 
for  foreclosUre^-Suit  not  terminated  until  dec- 
ree absolute. 

A  suit  for  foreclosure  of  a  mortgage  is 
not  terminated  until  the  passing  of  the 
decree  absolute  (under  s.  87),  A  purchase, 
therefore,  of  tho  mortgaged  property  made 
after  the  passing  of  tho  decree  nisi  (under  s. 
8G)  b.tt  before  such  decree  is  made  absoluta, 
is  subject  to  the  doctrine  of  lis  peridens  2  Dr. 
and  War.,  356,  23  All.,  331,  22  Bom.  939 
followed.  1  Da  G.  and  J.,  566  referred  to. 
■PAH^OTAM    NARAIN    v.    CHHEDA    LAL. 

A  W.  U  1906  P- 233=3  A- L- J- 075=23 
A-  76. 

107-  S.  53-  Transfer  -With  intent  Ito '.de- 
feat or  delay  creditors — -Sdile  of  property  to  toife 
in  lieu  of  dower. 

Held,  t'uat  a  sale  of  property  by  a  Mu- 
hammadan  in  favour  of  his  wife  iu  lieu  of 
dower  is  not  illegal  and  vofdablo,  aUhou";h 
it  has  the  effect  of  saving  the  property  from  . 
being  attached  by  tho  creditors  of  tho  hus- 
band. 8  AIL.  178,  rif.-.rrcd  to.  KHaHIJA 
BlEl  V.  SHAHMUHAMMADZAHIR  AljAM. 

W  W-  A  1901,  p.  64 

103  S.  53-  Transfer  with  intent  to  defeat 
or  delay  creditor — iiaic  of  properlij  to  wife  iji 
lieu  of  dower. 


(  579  ) 


CIVIL  DIGEST  OF  CASES 


(    580    ) 


Sup:  Govt,  acts  (IV  of  1882)    (Conid.) 

Held,  that  a  sale  of  property  by  a  Mu- 
hommadan  in  favour  of  his  wife  in  lieu  of 
dower  is  not  illegal  and  voidable  although  it 
has  the  effect  of  saviog  the  property  from 
being  attached  by  the  creditors  of  the  hus- 
band. 2  Bom.,  L.  R.,  9SG,  referred  to.  UM- 
RAO    SINGH  V.    K..\NIZ  FATIM.A.     W.  N- 

A.  1901.  P-  67- 

109.     S-  53--^''''"'^"''^"'  conveyance-Trans- 
fer to  one   creditor — Good  faith. 

One  B  died  in  June,  1896,  indebted  to 
several  creditors.  Immediately  after  his 
fleath,  his  sons  mortgaged  his  property  to 
M,  one  of  his  creditors.  On  the  lllh  August, 
1S97,  another  creditor,  J  obtained  letters  of 
administration  to  the  estate  of  the  deceased, 
and,  as  such  administrator,  sold  the  pro- 
perty to  the  son  of  the  mortgagee,  the  lat- 
ter having  died.  Subsequently  the  plaintiffs 
obtained  a  money  decree  against  the  estate 
and  sued  to  establish  their  right  to  attach 
the  property  alleging  that  the  sale  was  void 
under  S.  53  of  the  transfer  of  Property  Act. 
The  lower  Appellate  Court  held  that  the 
purchase  was  for  value  and  that  there  was 
no  evidence  of  fr.\ud,  and  it  dismissed  the 
suit.     On    seeoud    appeal. 

Meld  (affirming  the  decree)  that  the  sale 
was  valid.  The  fact  tbat  it  was  a  sale  of 
the  whole  of  the  properly  of  the  deceased 
to  one  of  his  creditors  made  no  difference. 
The  only  question  was  whether  the  tran- 
saction was  in  good  faith.  The  test  of  good 
faith  in  such  cases  is  whether  the  transfer 
is  a  mere  cloak  for  retaining  a  benefit  to 
the  grantor.  On  the  findings  of  the  lower 
Court,  it  appeared  that  in  this  case  it  was 
intended  that  the  grantee  should  have  the 
property  and  keep  it.— NATHA    v.    MAGAN- 

CHAND,  5.  B-  L-  R-  170  =  27-  B-  322- 

llO-  S-  53- — Fraudulent  Conveyance — Suit 
by  one  creditor  to  set  aside  deed — Creditor 
not  a  judijment  creditor — Statute  13  Eliz., 
c.   5. 

Under  S.  53  of  the  Transfer  of  Proper- 
t5'  Act,  a  creditor  may  sue  to  set  aside  a 
deed  executed  by  his  debtor  by  which  he 
(the  creditor)  is  defrauded,  defeated  or  de- 
layed, although  he  has  not  obtained  a  dec- 
ree for  the  debt  in  respect  of  which  he 
is  a  creditor.  But  such  a  creditor  can  only 
sue  on  behalf  of  himself  and  all  other  cre- 
ditors.—ISIIVAR  TIMAPPA  HEGDE  v.  DE- 
VAR   VENKAPPA    SHANBOG,   g.   B-  L-   E- 

19=27.  B    146- 

111.  S-  53. — Fraudident  transfer — Burden 
of  proof. 

The  second  paragraph  of  section  53  of 
the  transfer  of  Property  Act  does  not  amount 
to  more  than  a'  rule  of  evidence.  As  such 
it  is  applicable  to  the  conditions  stated  in 
the  second  paragraph  but  cannot  be  treated 
as  modifying  the  substantive  law,  as  declared 
in  the  first  and  third  paragraphs  of  the  same 
Bectioon. 

Where  certain  conditions  specified  in 
the  second  paragreph  exi;;t  the  Court  may 
presume    the    intent  to    defraud,   defeat   or 
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delay ;  cases  of  transfers  are  not  excluded 
where  the  intention  to  defeat  or  delay  exist, 
though  so  far  as  consideration  is  conserned, 
there  may  be  nothing  to  say  against  them. 

The  true  meaning  of  the  proviso  to  sec-  f 
tion  53  is  that  there  must  bo  both  good  faith | 
and  consideration  to  support  a  transfer  by 
taking  it  out  of  the  preceding  paragraphs! 
of   the  section. 

It  is  immaterial  whether  there  was  con- 
sideration or  not,  or  whether  it  was  ndo- 
quate  or  not  when  the  transaction  was  enter- 
ed into  by  the  parlies  with  intent  to  defeat 
or    delay  the  creditors. 

But  though  good  faith  apd  consideration 
are  two  distinct  con  litions  of  a  good  transfer, 
under  the  proviso  to  that  section  in  consider- 
ing the  question  of  good  faith,  it  is  neces- 
sary to  determine  whether  there  was  good 
consideration  for  the  transfer.  R.\NCHHUD 
DAS  V.  CHUNI  LAL.     5  B.  L-  R-  213. 

112.  S.    53- — Fraudtdent  tran.-<fer    to  de- 
feat  or  delay   creditors — Creditors. 

Section  58  of  the  Transfer  of  Property 
Act  lays  down  three  propositions.  The  first 
is,  that  if  the  intent  to  de  raud,  defeat  or 
delay  is  established,  then  the  assig-imont 
is  voidab'e  at  the  option  of  the  creditors. 
The  second  is,  that  if  the  transfer  is  mada 
gratuitously  or  lor  a  grossly  inadequate  con- 
sideration then  the  Court  may  presume  that 
the  intention  of  the  parties  was  to  defraud 
the  creditors.  The  third  proposition  is,  that 
where  the  good  faith  of  the  transferor  is 
established  and  whore  ho  is  shown  to  hava 
paid  consideration,  when  the  section  has  no 
application. 

Decrees  obtained  by  creditors  against 
the  transferor,  unless  shown  to  be  coliuaivo, 
are  very  good  ovidjuce  to  establish  tha 
fact  of  their  being  creditors  of  the  iraus- 
furor.  HOOSEINBHAI  AHllEDBHAl  v. 
HAJi    ESilAIIi    HAJI    E3SAG.     5.   B-  L-  E- 

255- 

113.  S.    53- — Fraudulent   transfer. 

A  sale  deed  was  executed  on  the  day 
the  order  for  attachment  of  the  property 
sold  was  made  and  registered,  after  notice 
had  been  given  at  the  Registrar's  office  both 
to  the  transferor  and  the  transferee  that 
the  order  for  attachment  had  been  made, 
but  before  the  attachment  had  been  actual- 
ly effected.  The  attachment  of  which  no- 
tice was  given  was  an  attacnment  before 
iadgment,  and  the  suit  in  which  it  was 
granted  was  instituted  on  the  same  day  as 
that  on  which  that  attachment  was  order- 
ed and  on  which  the  sale  deed  was  exe- 
cuted. 

In  a  suit  for  cancellation  of  the  sale- 
deed  as  fraudulent,  held,  that  the  ohms  of 
proving  that  the  sale  was  without  consi- 
deration   was   on    the   plaintiff. 

Held,  also,  that  a  transaction  entered 
into  for  good  consideration  is  not  voidable 
merely  on  the  ground  that  it  would,  or  eveu 
that  it  must,  have  the  effect  of  defeating 
a   particular  creditor,   notwithstanding  that 
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tlio  transferee  might  know  that  it  would 
have  that  effect,  the  obvious  and  known 
effect  of  the  advantage  to  ho  gained  and 
even  the  intention  to  profit  by  it  are  in- 
suilicient  to  prove  an  intention  to  defraud. 
An  intention  to  gain  an  advantage  fur  one's 
Bolf  may  iucidently  involve  loss  to  another. 
But  it  is  not  identical  with  an  ii»tantion 
to   cause   such   loss. 

The  suit  was  dismissed,  as  it  waa  not 
proved  that  the  sale  was  effected  gratuit- 
ou  ;ly  or  lor  a  grossly  inadequate  caasider- 
ation. 

From  the  mere  intent  to  defeat  an  an- 
ticipated execution  it  does  not  necessarily 
follow  that  there  was  an  intent  to  defeat 
or  delay  the  creditors  though  such  intent 
WJuld  probably  bo  inferred  if  it  were  al- 
so found  that  there  was  an  inadequacy  of 
consideration  sufficient  to  bring  the  ease 
under  clause  2  of  Section  53  of  Traiisfer 
of  Property  Act.  Clause  3  only  comes  in- 
to operation  when  the  facts  are  sufficient  to 
justify  the  application  of  clause  1  or  2. — 
B!I.VGWANC  u.  KEDABI.  3.  B.  L-  R-  986 
=  25  B.  203. 
114.     S.  53.— Good  faith— Test  of. 

Under  section  53  of  the  Transfer  of  Pro- 
perty Act  the  tost  of  good  faith  is  whether 
it  was  a  genuine  or  a  oolouralilo  transac- 
tion. If  a  conveyance  is  made  bona  fide 
and  with  a  full  intention  that  the  proper- 
ty should  be  parted  with,  it  will  not  bo 
fraudulent  if  made  with  iuteut  to  defeat 
the  execution.  Such  a  motive  does  not  de- 
feat the  assignment.  MAHAMMADUNISSA 
BICGUM   V.    T.    G.   BACHLOR.     ?.  B-   L.  R. 

477=29.  B.  42S. 

115-  S.53. — Fraudulent  transfers — Evidence 
Ac:  (I of  1673),  S'Clioii  3 — Miij  pr::sume,  Shall 
pre  tiiii^.  Mcaiiiiiij  of — DiscrctioJi  of  Court — 
iiuiiule  ^7  Eliz.  C.  4,  13  Eliz.  G.  5. 

There  is  uo  valid  ground  "to  think  that 
the'words  'm^y  be  presumed  to  have  been 
made  with  such  intent  as  atoresa,id'  in  sec- 
tion 53  of  the  Transfer  of  Property  Aet  should 
be  construed  in  aocDrda"co  with  the  cases 
decided  uuder  Statute  27  Eliz,  C.  4":  since 
to  read  the  mzij  presume  of  the  section  as  the 
oiuivalent  of  shall  presume  would  be  to  wrest 
the  words  from  their  natural  meaning,  and 
to  disregard  the  well  reoognizjd  distinction 
between   the  two  phrases. 

Tbe  pre^umptijn  of  the  seotian  applios 
equally  to  cases  that  previously  fell  under 
Statute  13  Eliz.  0.  5,  Tlie  words  of  the  sec- 
tion vast  oUo  Court  with  a  discretion  in  the 
matter,  and  do  not  imiwse  on  it  the  obliga- 
tion to  pres'ime  an  intent  to  defraud.  BAI 
COOVEKBAI  V.  JIAHOIIEJ)   ABDULL.V.     ^ 

B.7R  287. 

116.  S.  53— Statute  13  Eli::.  G.  5 -Bona 
fide  Deed  in  faaonr  of  creditors. 

A  duijd.s  void  agair.st  creditors  when  the 
debtor  in  a  state  of  iusolveuoy  or  when  the 
effoot  of  the  deed  is  to  leave  the  debtor  with- 
out the  moans  of  paying  his  present  debts. 
A  .^jjJ  cja;iljcj.liiaj  djji  not  a.iaijj  ti  v.uli 
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date  the  deed,  it  the  transaction  be  not  also 
bona  fide.  Tlio  questiort  is  o-ne  of  fact  and 
each  case  must  depend  up-in  its  own  circum- 
stances. Both  under  tlie  English  law  13 
Eliz.  C.  5  and  under  section  53  o£  the  Trans- 
fer of  Property  .\ct,  good  faith  aad  consider- 
ation are  equally  essential  for  the  validity  of 
the  transfer.  There  is  nothing  in  13  Eliz. 
G.  5  or  in  s.  53,  Transfer  of  Property  Act,  to 
prevent  a  creditor  being  preferred,  provided 
nothing  more  is  done  bj'  the  transactioa 
either  with  reference  to  the  transferor  or  the 
trarvsferee  so  as  to  injuriously  affect  the  credi- 
tors of  the  former.  Where  a  deed  is  voidable 
by  reason  of  its  being  in  effect  intended  to 
defraud  the  creditors  of  the  executant  the 
deed  cannot  be  valid  even  to  the  extent  to 
which  the  consideration  for  tbe  deed  went 
in  discharge  of  the  executant's  creditors.  Tbe 
proper  course  for  the  transferee  is  to  protect 
himielt  by  discharging  the  claims  of  all  the 
creditors  at  whoso  luscauco  the  deed  is  void'- 
able.     CHIDAMBARAM    GHBTTl    v.     SAMI 

AIYAR  16  M  Ij.  J.  427=1  M-  !■•  T.  351= 
30  BL  6. 

117-  8.  53 — Eraudjilent  conveyance — Part 
of  the  consideration):  paid. 

Ordinarily  a  transaction  may  be  describ- 
ed as  colouraljle  when  it  is  not  what  it  pur- 
ports to  be  ;  but  when  a  substantial  part  of 
the  consideration  has  been  paid,  the  transac- 
tion cannot  be  described  as  colourable. 
YEDU  VP^DU    V.    KaSARRAI   JOHARMAL 

8  B.  L.  R  110. 

118  S-  53. — Assignmetit  creating  trust  for 
creditors — Act-vf  Bankruptcy— Gomposition  deed 
signed  only  by  some  of  the  creditors. 

If  a  petsoti'  assigned  pctrt  oaly  of  his 
property  in  trust  for  creditors,  then  if  the 
transaction  was  fair  and  bona  fide,  and  in 
the  ordinary  course  of  business,  or  upon  the 
pressure  of  the  creditoi-s,  it  was  not  open  to 
objeotion :  but  if  the  settlor  oontempfetcd 
bankruptcy  or  even  thought  it  proballe, 
though  not  inevitahlo,  and  wished  to  give  an 
undue  preferecco  to  certain  creditors  over 
others,  it  was  fraudulent  and  aoustitated  an 
act  of  bankruptcy. 

A  composition-deed  may  be  signed  by 
some  only  of  the  creditors.  The  creditDCS 
who  have  not  signed  can  take  benefi.t  un- 
der the  deed,  but  they  caonat  impugn  it 
except  on  the  ground  that  it  represents  a 
sham  or  fictitious  transaotion.  As  to  its  re- 
gistration See  Registralion.ict  S.  17  (c)—^ 
MALUKGHAND     AMVRGHAND   v.    JMANI- 

L\L  NANSHA.  6  B-  L,  R-  293-28  B. 
864- 

119  S.  53 — Creditor — Transfer  during  the 
2:u:ndj}ise   of  a   suit— Decree — Liien. 

A  suit  may  be  bixiught  under  S.  ffi3 
T.  P.  A.  by  a  creditor  who  has  not  yet 
obtained  a  decree  27  B.  116  1.5.  B.  1.  re- 
ferred to.  4  B,  70,  and  L.  R.  3  I.  A.  211  P.  0. 
distinguished.  DBWAN  JOGECIHW  \R  PR\- 
SAD   SmOH    I'.   KUN.JI     RAM  BRAHMAX. 

16  a  P  L.  R,  1903   P.  181. 

120  S.  53  — VoluiUa-rj  transfer  asacjair^t 
crcJ,itur^— Fraud. 
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Sup:  Govt,  acts  (IV  of  1882)  {Contd.) 

Hvld,  that  though  the  Tran';fcr  of  Tro- 
perty  Act  1882  is  not  in  force  in  the  Pun- 
jih,  the  principles  itembodiog  are  founded 
i"a  equity  and  justice  and  are  of  universal 
application    throughout   India. 

In  aooordanco  with  the  provisions  of 
section  53  of  the  Act,  tlje  Court  hold  that 
a  mortgage  deed  of  all  the  property,  move- 
able and  immoveable,  fraudulently  execut- 
ed by  the  debtor  to  the  prejudice  of  one  of 
the  creditors  though  for  valid  consideration, 
was  void.  10  C.  616,  26  L.  3.  Ch.  179,  22. 
L.  J.  Ch.  1066,  21  Beav.  511,  7  Q.  B.  892,  30 
L.  J.  X.  .355,  L.  R.  20.  Ch.  D  389,  21.  B.  666, 
13  B.  434,  22.  B.  25-5,  22.  C  185  27.  C.  825, 
%^.  M.  18i,  21.  P.  R.  75,  "2  'w  R.  473,  113, 
P.R.  80,  68.  1'.  R.  95  referred  to.  LAKHMI 
NARAIN    V.    TARA    SINGH     AND   CHARN- 

DAS.    p.  L.  R.  1900  p.  513=P-  E-  6  o^ 
loOl' 

121  8.  53 — Conveyance  to  defrmul  creditors 
^-Esxcntials — Preference  of  one  creditor — Good 
faith — S  nit — Fa  rties. 

A  suit  to  set  aside  a  conveyance  alleg- 
ed to  bo  fraudulent  within  the  meaning  of 
S.  53  must  be  brought  by  or  on  behalf  of 
all  the  creditors.  16  B.  1,  27  B.  146,  9  C.  W- 
N.  225,  32  I.  A.,  ref.  to.  Where  a  debtor 
purported  to  convey  his  properties  for 
adeq  ateconsideration  for  the  purpose  of  pay- 
ing off  some  only  of  his  creditors,  and  it 
was  proved  that  "the  debts  were  genuine 
debts  and  wore  all  discharged  out  of  the 
cousidoratieu    for  the  oonveyauco; — 

Held — That  the  ti-ansfer  was  not  void- 
r,hle  under  S.  S3.  It  is  uot  enough  iu  order 
to  support  a  conveyance  or  transfer  as  against 
creditors  that  it  be  made  for  a  valuable 
considerotion.  It  must  also  he  bona  fide, 
and  mere  franduleut  intent  on  the  part  of 
♦  he  grantor  '  alone  will  not  invalidate  the 
transfer,  if  it  is  for  valuable  consideration 
and  there  is  no  want  of  good  faith  on  the  part 
of  the  grantee.  A  creditor,  to  whom  such  a 
transfer  is  made,  occupies  a  more  favoured 
position  than  a  person  who  purchases  for  pre- 
sent consideration.  For  in  the  absence  of  a  law 
of  bankrupiey,  a  preferential  tranfJor  of  pro- 
perty to  one  creditor  cannot  bo  declared 
fraudulent  as  to  other  creditors,  although 
the  debtor  in  making  it  intended  to  defeat 
their  claims  and  tha  creditor  had  knowledge 
oi  suoh  intention.  If  the  only  purpose  of 
the  creditor  is  to  secure  his  debt,  and  the 
property  is  not  worth  materially  more  than 
the  amount  of  the  debt  ihe  transaction  i.>i 
uot  fraudulent.  If,  however,  the  transfer 
is  not  in  reality  a  preference  of  an  actual 
debt,  but  is  a  more  colourable  device  to  place 
the  debtor's  property  beyond  the  reach  of 
his  creditors  or  if  the  transaction  extends 
beyond  the  necessary  purpose  of  a  mero 
profereuoe  so  as  to  secure  to  the  debtor 
some  benefit  or  advantage  or  to  unneoes- 
sirily  hinder  and  delay  other  creditors  the 
transfer  is  fraudulent.  13  Ch.  Eliz  5,  S.  6 
and  the  third  paragraph  of  S.  53  of  the 
Transfer  of  Property   Act   compared. 


Sup:  Govt,  acts  (IV  of  1882)  IContd.) 

Held  also,  that  reference  to  English  au- 
thorities hearing  on  the  enterpretation  of 
the  expression  bona  fide  in  the  former  en- 
actment for  the  purpose  of  inlerproting  tha 
expression  "good  failh,"  in  the  latter  is  not 
only  legitimate  hut  essential.  The  English 
and  Indian  autlorihio?  reviewed. — L.AL\ 
HAKIM    IjAL   v.   MOOSHABAR     SAHOO.— 

6  C    L    J.  410  =  11  C.  W-  N    889=34  C- 

999 

122.  S.  b^.— Fraudulent  transfers— Barred 
debt  consideration  for  transfer— Onus  of 'proof 
of  fraud. 

The  mere  fact  that  preference  was  given 
to  one  creditor  to  another  does  not,  in  it- 
self, render  the  transaction  voidible  under 
the  section.  The  Courts  can  sav  on  the 
evidence  taken  as  a  whole,  whether  it  ia 
sufficient  to  infer  that  the  transfer  was 
made,  with  the  intent  to  defeat  or  delay 
creditors:  and  such  an  intent  must  be  es- 
tablished affirmatively,  by  the  person  alleg- 
ing   that  it   was  so    made. 

The  tact  that  a  barred  or  irrecoverable 
debt  is  set  up  as  part  of  the  consideration 
for  the  transfer  is,  no  doubt,  an  element 
in  the  caso.  which  must  bo  taken  into  con- 
sideration. It  is  some  evidence  of  fraud, 
but  a  finding  of  that  sort  is  not  so  strong- 
ly suggestive  of  a  fraudulent  ii^tent,  as  a 
finding  that  the  debts,  set  up  as  part  of 
the  consideration,  have  never  existed  and 
was  fictitious. 

The  difierenoe  between  the  amount  of 
the  debt  found  due  aa  1  the  value  of  the 
property  at  the  date  of  the  sale,  must  not 
only  be  Eubstantial,  but  it  must  bo  so  gross 
as  necessarily  to  indicate  that  the  trans- 
ferror, when  the  executed  the  sale-deed, 
did  so,  with  the  knowledge  that  the  value 
of  the  property  was  greatly  in  excess  ot 
the  amount  of  the  debt.  ("2.3  M.  133  Dis- 
tinguished). HANIFA  BIBI  SAHEEA  1}. 
PUNNAMMA,  17  M.   L.  J.  11. 

123-  S.  53. — T>ifeat  or  delay  creditors  — 
Cotisidcration  separable — Onus  of  proof — Pri- 
ma  facie  case — 

.A  transfer  of«proporty,  for  distinct  consi- 
derations partly  for  valuable  consideration 
and  partly  for  the  intention  to  defeat  or 
delay  other  creditors,  is  valid  and  enforce- 
able with  regard  to  the  part  which  is  for 
valuable  cousideration. 

A  mortgage  was  executed  for  a  total  sum 
of  Rs.  8,500.  It  was  found  that  Rs.  4,853  was 
actually  advanced  by  the  mortgagees,  the  evi- 
dence as  to  the  balance,  Rs.  3,647  was  ex- 
tremely suspicious  and  seemed  to  be  for  the 
purpose  of  delaying  another  creditor  who 
had  obtained  a  decree  on  a   hackitta. 

Held,  there  ought  to  be  a  raoi-tgage  decree 
on  the  footing  of  Rs.  4,853,  being  the  prin- 
cipal money  secured  (24  G.  825  and  23  M  184 
Fallowed.) 

The  party,  on  whom  the  onus  of  proof 
lies,  must,  iu  order  to  succeed,  establish,  at 
least,  a  prima  facie  case.  He  cannot,  on 
failure  to  do  so,  take  advantage  of  the  weak» 
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nrss  of    bis    adversary's  case.     RAJ>NI  KU- 
MAR  D\S  V.  GOUR    KIRHOKE    SAHA.     7 

C- L.J- 536-        ,    .  ,,.,., 

124-  S-  58  — Assignmeut  of  invalid  more- 
nage—AasUjnce's  ritjhts  against  mortijngor 
aiid  -nuisne  morlqngec  for  consideration— -iice 
Morto-nae-BASTi      BEGUM    v.     BANAHSI 

PB.^SAD.  A  W  N-  1908,  p.  116 

125.  S-  53.— Snic  of  i>ropcrty  to  defeat  cre- 
ditors. .  ,.1        ., 

The  inteut  winch  gives  a  creditor  the 
right  to  have  a  transfer  by  his  debtor  of 
immoveable  property  avoided  must  te  an 
intent  to  defeat  or  delay  his  creditors  gene- 
rally. If  there  has  been  a  good  considera- 
tion, and  the  transaction  is  not  a  mere  sham, 
B,  transfer  by  a  debtor,  even  if  made  with 
intent  to  defeat  and  delay  one  pnrticular 
creditor  is  not  impugnable  by  that  creditor. 
25    B     202    followed.     SANDUN     v.    MEIN 

GALE.    3L  B  R  1906,  p.  188. 

126.  S-  53  -aee  s.  52,  53-32  C.  198  (P.  C.) 

No.  105  suiira. 

127.  S.  b"^ — Transfer  of  possession  by  bo- 
namidar  to  the  real  oitnrr. 

A  plaintiff  alleged  that  ho  was  in  pro- 
prietory possession  of  the  property  in  dis- 
pute which  had  been  sold  in  execution  of  a 
decree  against  him  and  purchased  by  the 
defendants  benami  for  him. 

Held,  that  ownership  could  not  be  trans- 
ferred by  a  benamidar  to  the  real  owner  by 
giving  him  possession,  but  must  have  been 
transferred  according  to  this  Act.  BISHAN 
DIAL  V.  GlfAZLUDDIN.     A-    W-  S-,  1901, 

p.  44  =  23  A  75 

128.  S.  54-  -  As'itgnmcnts  of  arrears  of 
profits  by  Lambrrdar —?'ee  Registration  Act 
S   17  No.  12.   DAMODERDAS  v.  GIUDHARI- 

DAS.    2  A-  L  J.  692  =  A.  W    N.,  1906,  P 
100  =  27  A  564.  ,       ^      , 

129-  8.  5^.— Transfer  how  to  be  effected — 
Pleadings — Familji  arrangement — Implement 
of  coiliuct  to  tran<fer — Costs. 

The  zamindari  in  dispute  was  transferred 
in  1S72  to  Ovala  by  his  father  who  declared 
himself  unable  to  manage  the  affairs.  In  the 
year  1879  Ovala  executed  an  usufructuary 
mortgage  to  one  Hamauathan  Chettier  in 
consideration  of  advances  of  money  and  of  a 
sum  of  Rs.  3,000  per  annum  to  bo  paid  by 
the  mortgagee  for  the  maintenance  of  the 
family.  On  the  4th  November  1882  a  new 
arrangement  by  way  of  mortgage  was  made 
with  Lakbshamanan  Chettier,  who  was  the 
heir  of  Bamanathan.  The  deed  was  a  deed 
pole  executed  by  (1)  Ovala,  thezaraindar  ;  (2) 
his  brother  Karutha,  (3)  the  defendant, 
Thirugnana  sou  of  Karutha  and  (4)  another 
BOn  ot  Karutha  and  addressed  by  them  to  tlio 
mortgagee  Lakbshamanan.  The  deed  com- 
meneed  by  stating  the  zamindari  was  mort 
gaged  fur  Rs.  2,47,000.  It  gave  an  account  of 
the  debts  affecting  the  estate,  of  which  much 
the  largest  was  the  debt  already  due  to  Lakh- 
shamaiiau.  Other  subsequent  items  amount- 
ing to  Rs.  G5,000  were  declared  by  the  four 
mortgagors  as  due  by  them.  Among  them 
was  specified  "  Ro.  10,000   borrowed  from  you 


on  this  date  in  order  that,  after  a  settlement 
of  the  differences  existing  between  the  mem- 
bers of  our  family,  the  same  might  be  paid  as 
a  recompense  to  the  said  I  Ovala  for  his 
transferring  ;"  even  now  the  right  to  the  pro- 
perty in  dispute  to  Tliirugnana  and  Uis  ad- 
dressing an  arzi  to  the  Colkctor  of  Madura 
District  stating  the  said  fact.  The  mortga- 
gors stipulated  that  the  mortgagee  should  pay 
the  pe:h~u!h  and  road  cess  to  Goverunient 
and  also  an  allowance  'for  our  main  enanco 
at  the  rate  of  Rs.  270  per  mensem. '  The 
arzis  contemplated  in  tb.:  need  were  present- 
ed by  Ovala  on  the  7th  November  to  the 
D  puty  Collector  and  the  Colloctur  of  Madu- 
ra. The  arzis  stated  that  Ov.ilabad  trans- 
ferred the  zamindari  to  Tliiiugnana  after 
entering  into  an  arrangemtnt  with  him  that 
he  should  pay  Rs.  2.50  per  mensem  for  the 
maintenance  of  the  family  and  it  was  prayed 
that  the  name  of  Therugnana  may  be  entered 
in  the  register  and  orders  may  in  future  bo 
issued  tbiough  him.  Ovala  made  a  stato- 
ment  on  the  17ih  November  conhriug  what 
ho  had  stated  in  his  petitions.  There  was  no 
registered  deed  of  transfer  and  possesion 
remained  all  along  with  the  mortgagee. 

Held,  that  the  mortgage-deed,  the  peti- 
tions and  the  statement  of  Ovala  were  not 
sufficient  in  law  to  transfer  the  right  to  the 
zamindari  to  Thiruguana.  On  appeal  Thir- 
ugnana  was  not  allowed  to  raise  a  fresh  plea 
tbiU  there  was  a  valid  contract  to  transfer 
which  should  be  implemented  by  the  other 
party. 

Held,  also  that  though  there  may  have 
been  an  intention  to  transfer  the  property  it 
never  was  effected  in  the  mode  required  by 
law,  and  that  th?  intended  transfenee  cannot 
now  call  for  implement  of  the  intention  bo- 
cause  he  fails  to  show  any  contract  founded 
on   valuable   consideration. 

Tbo  mortgagee  was  added  as  a  respond- 
ent, the  appjllaut  asked  to  be  relieved  from 
praying  his  costs  on  the  ground  that  his 
interests  were  not  attacked. 

Held,  that  the  respondent's  costs  must  be 
taken  as  costs  of  the  appeal.  IMIL^UIPAT- 
TAM    THIRUGNANA    v.    PERIYA     DORA- 

SAMI28I  A  46  =  5  W.N.C..P.217  P-C-- 
24  M  377.  P  C 

180.  S.  54.  Transfer  of  property  by  mire 
registration — Girl  to  be  given  in  marriage — 
Consideration  of  transfer — Marriage  not  taking 
place.     Effect  of — 

Mere  registration  of  an  instrument  with- 
out reference  to  other  circumstances  does 
not  operate  to  transfer  the  property  compris- 
ed in  the  registered  deed. 

A  document  purported  to  be  a  sale-deed 
for  money  was  executed  and  registered  by 
one  S.  It  was  found  that  S.  intended  to 
marry  the  defendant's  daughter  and  tbo 
transfer  was  in  consideration  of  such  mar- 
riage. The  defendant  having  refused  to  give 
liis  daughter  in  marriage,  the  transfer  was 
never  completed. 

It  wa  e  intended  on  behalf  of  the  defend- 
ant  iLat    mire  promise  to   give   and    not  the 
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sup:  Govt,  acts  (IV  of  1882)    (Contd.) 

actual  gift  of  tho  girl  formed  the  oonaidova- 
tlon  for  tlio  execution  of  the  deed. 

Hfcd,  that  tho  trunsfor  was  intended  to 
be  oftectod  only  in  tho  event  of  the  marriage 
talcing  place,  and  as  it  did  not  take  plate, 
effect  was  not  given  to  tho  intention  to 
transfer  and  no  property  passed  to  tho 
defendant.  18  U.  61,  27  C.  7,  referred  to.  27 
M.  140  distinguished.  R.\M.\L.ING.\  MITD.X- 
LI    V.    .\YY.\DOR.\I    N.^INAR.     M.     L-  J-, 

1904P  493=28  M.  124- 

*  131  S.  54  Afirccment  to  sell  immoveable 
pronfrtif  clfrct  of.  See  Specific  Relief  Act 
1  of  1ST7.  S  22  PIR  MOH.\MMED  v. 
MOHAMifEn    ABRAHIM— G.  B.   L.  R.  1013 

=  29   B   234. 

132-  S.  54  Trnn^f'.r  of  immoveable  pro- 
pertij  wortldeas  than  Rs.  100— Delivery  of 
ponsession — Transferee  in  possessiorh  before 
sale. 

Where  immoveable  propjrty  valued  at 
less  than  Rs.  100  is  sold,  such  sale  must 
be  either  by  a  registered  instrument  or  hy 
delivery  of  possession  of  property.  Where 
there  is  no  delivery,  as  the  vendee  has 
been  in  possession  of  the  property  from 
before  the  date  of  sale,  and  there  is  no 
registered  instrument,  the  sale  is  invalid. 
22  C,  170  dissented  SIBENDIXA  PADA  Ba- 
NERJI  V.  SECRETARY  OP  STATE  FOR 
INDIA  IN  COUNCIL,  5  C-  L-  J-  390  =  34 
C-  207- 

133  S.  54-  Section  54  does  not  apply  to 
Berar — sale  of  equity  of  redemption — Neces- 
sity for  registration.  See  Sale.  JAIR.AM  u. 
BALKRISHNADAS.    3   N-    L-    R    72- 

134  S.  54  Malioinedan  Law  -  Decree  for 
dower,  oral  transfer  of  property  in  satisfac- 
tion  of. 

In  part-satiataotion  of  a  decree  for 
dower,  the  j  idijmeut-debtor  orally  agreed 
to  transfer  certain  immoveable  properties 
to  the  decree  holder,  who  was  put  in  pos- 
session of  tho  said  properties.  Subsequently 
the  same  properties  were  attached  by 
another  decree-holder  in  execution  of  a 
decree   against    the    same     judgment-debtor. 

Held  that  the  property  was  not  liable 
to  be  attached  by  the  second  decree-hol- 
der as  after  the  transfer,  the  iulgment- 
dobtor  had  no  iusterast  on  the  pro- 
perty. Properly  speaking,  it  was  a  sale 
o£  the  property  and  not  merely  a  contract 
for  sale  and  the  last  clau.se  of  S.  54  of 
the  Transfer  of  Property  Aot  had  no  ap- 
plication. K-iralia  Nanabhai  v.  Munsukhram 
Vakatchand  (I.  L.  R.  24  B.  400),  followed. 
Horinasjee  Manckji  v.  Keshar  PtirsUoltam 
(I.  L  R.,  18  B.  13.)  distinguished.— RAM 
BAKSH  V.    MUGHLANI   KHANAJI.   A-  W- 

N  I904P   8  =26   A.  266. 

135  S  54  Reiiittered  sale-deed — Considera- 
tion not  pulsed — SiUise:iucnt  sale  of  tlio  same 
property. 

Where  property  was  sold  by  a  regis- 
tered document,  but  the  price  agreed  upon 
was   not   paid: 

Held  th.ut  the  non-payment  of  the  price 
did  uol  U.I.U.C    liij    aalj    luvalid.    TUo   uuly 


Sup:  Govt,  acts  (IV  of  1882)    (Contd). 

course  open  to  the  vendor  would  be  to  sua 
tlm  vendee  for  the  purchase  money.  When 
the  same  property  was  again  sold  by  t'ne 
same  vendor  to  a  third  party,  the  latter 
could  not  sue  to  set  aside  tho  first  sale, 
--GOVINDAMAL  v.  GOPALACHARIAR,  16 

M    L    J.  524- 

136-  S-  54. — Sale— Non-payment  of  consi- 
deration — Side  crmplcte. 

In  a  sale  of  immovo  vblo  property,  non- 
payment of  the  purchase-money  does  not 
prevent  tho  passing  of  the  ownership  of  the 
purchased  property  from  the  vendor  to  tho 
purchaser  and  the  purchaser  can,  notwith- 
standing such  uon-p.ayment,  maintain  a  suit 
for  possession  of  tho  property.  (11  A  244,  2 
B.  .'in  and  23  B  525  followed)  B\IJ  NATH 
SINGH  V.  PALTU.     A.  W-  N.  1908,  38. 

137.  S  54.— The  provisions  of  this  Act  do 
not  apply  to  a  tenancy  created  before  this 
Aot  came  into  forco.  A  non-permanent 
tenure  created  before  this  Act  was  passed  is 
not  transferable.  2  C.  W.  122  and  32  C.  1023 
referred  to.  See  also  .S.  11  B.  T.  A.  VIII  of 
138.5.  HIRA  MOTI  D.VSSYA  v.  ANNODA 
PROSAD  GHOSH.     7  C-  L-  J-  553- 

138-  S  54- — Deed  assigning  arrears  of 
prolits  duo  by  a  Lamberdar  to  a  co-sharor 
does  not  transfer  immoveable  property  and 
does  not  require  registration. — See  Regislra- 
iion    Act    S.    17     DAMODER   DAS   v.   GIR- 

DHARi  DAS.  2  A-  L-  J.  692-=A-  W.  N- 
1905,  p.  100  =  27  A.  564. 

139-  S-  54  &  55-— -DocUHJCJii.  Construc- 
tion of — Auction  sale.  Conditions  of — Payment 
of  purchase-money — Eight  to  rent  of  property 
sold. 

One  of  the  conditions  of  a  sale  at  an 
auction  provided  that  "  upon  payment  of 
the  purchase-money  in  t;i  ,nuer  aioiesaid  tho 
purehaser  sh-.l!  bo  ontitl  d  to  the  rents  and 
profits from  tho  day  of  sueh  p.i.ymoat." 

Held,  on  a  construction  of  tho  abovo 
clause,  that  the  words  "  the  day  of  such  piy- 
ment  "  meant  the  day  of  actual  payment  and 
not  the  stipulated  day  of   payment. 

Held,  further  that  there  was  no  sugges- 
tion of  wilful  delay,  want  of  good  faith,  nor 
negligence  or  other  misconduct  disentitling 
the  vendor  to  tho  interest  clearly  payable  to 
him  under  tho  conditions,  and  that  at  the 
same  time  there  was  nothirkg  in  thi-'  condi- 
tions that  deprived  l\im  of  tho  rents  and 
profits  to  which  uudor  tLo  Transfer  of  Pro- 
perty Aot,  ho  was  entitled  until  the  ti'ansfet 
of  ownerohip. 

Se;iii!e.— It  would  bo  well  that  conditions 
of  sale  should  he  so  framed  so  as  to  avoid 
the  iueqaitable  consoquoncc  of  a  vendor  baiug 
entitled  both  to  the  I'enls  of  the  p/operty  and 
interest  ou  lire  unpad  parcuase-money. 
EMPRESS  SPINNING  AND  WEAVING 
CO.,   LTD.   0   G.   U.   ATHAIDES.     7  B-  L-  R. 

845- 

140-  S  54,  55  (6>  (b).  -Enforceable  con- 
traii  of  sate  followed  !••!  delivcnj  of  posses'iion. 
to  lii'/c/iJu/ii,  O^ii  not  J\iUo.oed  by  rcijislerod  safe- 
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deed — No  defence,  to  suit  for  possession— Cow 
stfuction  of  statute.  j 

The  provisions  of  S.  54  of  the  Transfer  otPro-  I 
pcrty  Act  are  imperative,  and  Courts  will  not 
be  j  istified  in  disregarding  them  on  equitible 
gvuauds.     Where  the  words  of  a   statute    are  1 
clear  and  unambiguous,    effect  must  be  given  ' 
to    them,    although    hardship    may  reiiult   in 
individual  cases.     A  contract  of  sale  followed  ' 
by  delivery  of  possession  does  not,  when  there  ; 
is  uo  registered  sale,  create  any  interest  in  the  ■ 
property  agreed  to  bo   sold  and  cannot,  even  \ 
if  enforceable   at    date   of   suit   or   decree    be  i 
pleaded  in  defence  to  an  action  for  f  j  lotment 
by  one  having  a  legal  title  to  recovoi.     (24  M.  . 
44'J),    approved.       (24    M.      377),    considered.  ' 
KURRI    VEERAREDDI    v.    KURRI    BAPI- 

EEDDI     16ML.  J.  895;F.  B.=1M.  L.  T- 
753=29  M  336. 

141-  S  54,  56  (6)  (b).— Contract  of  sale— 
D''cd  of  sale  not  raji^tcrcd — Rights  and  reme- 
dies of  the  contracting  parties. 

The  plaintiff  executed  a  couveyaaoo  o£ 
immoveable  property  of  the  value  of  upwards 
of  Rs.  100  which  was  not  registered  according 
to  law,  received  the  purchase  money  and  de- 
livered possession  of  the  property  to  the 
vendee  (defendant  I).  For  a  specific  perform- 
ance of  this  contract,  the  defendant  1  brought 
a  suit  which  was  dismissed.  The  plaintiff 
then  sued  to  recover  the  possession  of  the 
property  as  its  owner. 

Held,  that  the  suit  should  be  decreed  in 
plaintifi's  favour  and  that  all  that  the  defend- 
ant 1  was  entitled  to  was  the  benefit  which 
he  could  claim  under  S.  6G  (6)  li)  of  the 
Transfer  of  Property  Act  (IV  of  1882).  21  B. 
400,  expUinsd.  LALGH\ND  v.  LAKSH- 
MAN.    6  B- L-B.  510  =  23  B  466- 

142  S.  5'1,  60 — Assignment  of  equity  of 
redemption. 

Per  Bhashyam  Ayyango  j,  J.  The  equity  of 
redemption  in  an  usufructuary  mortgage  is 
an  "intangilde  thing,"  within  the  meaning  of 
s.  54  of  the  Transfer  of  Property  Act,  and  its 
transfer  b}'  sale  can  be  made  only  by  regis- 
tered instrument,  even  though  its  value  may 
be  less  than  Rs.  100.  The  equity  of  redemp- 
tion in  a  simple  mortgage  may  be  tangible 
immoveable  property  and  its  sale  can  be 
efiectod,  if  its  value  be  less  than  Rs.  100, 
without  a  registered  instrument,  by  mere 
delivery  of  the  property.  The  right  of  a 
simple  mortgagee  in  the  property  mort- 
gaged is  an  intangible  thing,  within  the 
meaning  of  S.  54  of  the  Transfer  of  Property 
Act,  and  a  transfer  by  sale  of  a  hypotheca- 
tion executed  to  secure  a  debt  under  Rs. 
100,  can  be  made  only  by  a  registered  in- 
strument. S:ihrama>i.iam  v.  Pcriimal  Beddi. 
(I.  L.  R.,   18    M.,    4.54).     Referred   to. 

Per  shcpherel  J.  Under  S.  54  defendant 
bad  no  interest  in  the  propertv.  RAMA 
SAMI    PATTAR   v.    OHINNAN    ASARl.     U. 

ML-  J.  132  =  24  M-  449- 

143  S.  54,  59,  99,  IdO—Re-v straticn, 
Act  (III  of  1H77),  Section  U  {!i]— Mortgage- 
Charge— Title  deeds.    Deposit  of. 


A  mere  agreement  in  writing  by  an 
obligor  to  execute  a  mortgage  of  immove- 
able property  to  the  obligee  does  not  create 
an  interest  in  the  immoveable  property 
and    cannot   be     treated    as   a  charge. 

The  third  paragr:ipli  of  section  59  of 
the  Transfer  of  Propertv  Act  necessarily 
implies  that  a  deposit  of  title  deeds  of  im- 
moveble  property  not  evidenced  by  a  writ- 
ing duly  attested  and  registered  ia  valid 
only  if  made  in  the  towns  specified  in  the 
paragraph.  Therefore,  a  grant  of  security 
by  a  mere  deposit  of  title  deeds  unaccom- 
panied by  writing  duly  attested  and  regis- 
tered evidencing  it  is  invalid  il  it  takes 
place  in  the  niufas-sil.  KONCHADI  ^^HAN- 
BHOGUE  V.    SHIVA   RAO.     28   M-  54. 

144  S.  55  {2)— Limitation  Act  (XV  of 
1877),  Article  116 — Sale — Coi^enant  for  title 
— Implied  contract — Suit  for  refund  of  pur- 
chase money  by  one  of  several  vendees — Par- 
ties. 

When  a  sale  of  immoveabl  property  is 
made  in  favor  of  several  persons  as  tenants 
in  common  by  a  single  conveyance  and  it 
is  found  that  the  vendor  had  no  title,  the 
vendees  are  entitled  to  sue  the  vendor 
severally  for  return  of  their  shares  of  the 
purchase  money,  at  any  time  within  six 
years  of  the  date  of  sale,  notwithstanding 
that  the  sale  deed  does  not  contain  any 
covenant  for  title  because  such  a  cove- 
nant is  implied  under  S.  55  (2)  of  the  act. — 
CHIDAMBARAM  PILLAI  v.  SIVATHASA- 
MY   THEVER.     15  M.  L.  J.  396. 

145  S.  55 — To  enforce  a  charge  ou  im- 
moveable property  under  S.  55  of  this  Act 
by  a  vender  for  uupiid  purched  money  a 
suit  must  bo  brought  within  12  years. — 
Sec  Limitation  Act  132.  RAMA  KRISHN.V 
AYYAR   V.    SUBRAHMANIA     AYYAR     29 

M.  305- 

146  S.  55 — A  Landlord  can  not  en- 
hance the  rent  of  his  tenant  during  the 
term  of  his  lease  whether  it  be  in  per- 
petuity or  for  a  definite  term— .SVe  Cuij- 
pensation.  SATISCHANDER  GHATTOPA- 
DHY'A  V.  BAI  JATINDRA  NATH  CHOW- 
DURY.    7  C.  a.  S.  284- 

147-  S-  55- — Covenant  as  to  title — Warran- 
ty— Fraud — Misrepresentation — Caveat  emptor, 
A  who  had  only  a  limited  title  in  a 
ganj  sold  it  to  B  who  soldit  to  C  and 
who  in  his  turn  sold  it  to  D,  The 
sale-deed  executed  by  C  proxijed  that 
if  the  property  sold,  in  whole  or  in  part, 
passed  out  of  the  purchaser's  possession  ow- 
ing to  the  claim  of  any  person  whatsoever, 
he  would  be  entitled  to  recover  from  0  or 
his  heirs,  the  value  of  the  portion  so  lost. 
The  purchasers  from  the  remainder  men  sued 
D  who  was  thereby  evicted.  D,  according- 
ly, under  the  terms  of  his  sale-deed,  sued 
to  recover  his  purchase-mone^  from  C.  The 
Lower  Court  dismissed  the "'  suit  holding 
the  principle  of  caveat  employ  did  apply 
to  the  case  and  C  only  purported  to  con- 
vey  to    the   plaintifi  such  right  as  he   had 
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himself  acquired  aud  that  if  A  had  only 
a  limited  titlo  the  defoudant  and  the  plain- 
tiff had  no  more  and  there  was  no  fraud 
or  misrepresentation  on  the  part  of  the 
defendant. 

Held,  that  the  doctrine  of  caveat  emp- 
tor did  not  apply  to  sales  of  land  in  In- 
dia and  that  the  defendant  was  bound  by 
the  terms  of  his  covenant  which  protected 
the  plaintiff  against  any  latent  defect  in 
title,  to  make  good  the  purchase-money 
to  the  plaintiff.-MEHDI  HUSAIN  tJ.  ASHIQ 
JA  PAR    KHAN,    8  0-   C-,    345. 

148-  S.  55. — The  suit  of  vendor  to  re- 
cover the  unpaid  balance  of  the  price  of 
immoveable  property  by  its  sale  is  govern- 
ed by  Art.  132  Limitation  Act.  SYED 
TALIS   HUdSEN   v.    RAM   CHABAN— 9.  0- 

C-  284. 

149.  S.  55.— Limitation  Act  (XV  of  1877), 
Sell.  IL,  arts.  132,  111 — Art.  13H  applies  to 
suits  to  enforce  the  charge  created  by  S.  55 
of  the    Transfer  of   Property   Act. 

The  statutory  charge  which  an  unpaid 
vendor  obtains  under  S.  95  of  the  Transfer 
of  Property  Act  is  different  in  its  origin 
and  nature  from  the  vendor's  lien  given 
by  English  Courts  of  Equity  to  an  unpaid 
vendor.  Webb  v.  ilacphcrson  (I.  L.  R.,  31 
Cal.  57),  referred  to  and  applied.  The  ar- 
ticle of  the  Limitation  Act  applicable  to 
a  suit  to  enforce  such  charge  is  art.  132 
of  Sch.  II.  and  not  art.  111.  Natesan  Chetti 
V.  Soundararaja  Ayyangar  (I.  L.  B.  21  Mad. 
141);  Avuthata  v.  Dayumina,  (I.  L.  R.,  24 
Mad.  233);  Stibrahmania  Ayyar  v.  Poovan, 
(I.  L.  R.,  27  Mad.  28),  overruled.— R\MA- 
KRISHNA    AYYAR  v.  SUBRAHMANIA  .\Y 

YEN,  I.  L    E.,  29  M.'305 

150-  S-   55.— St^e   S.   5i,  55—7.   D.    L.  E. 

845    No    130    supra. 

151-  S.  55  1-  ^.—Mortgage — Sale-deed — 
Covenant  for  title — Covenant  for  quiet  enjoy- 
ment— Charge — Money  paid  i7i  redeeming  pro- 
perty. 

The  plaintiff  purchased  from  the  de- 
fendant certain  lands  under  a  deed  of  sale 
which  contained  a  covenant  that  "if  to  the 
property  mentioned  above  any  one  offers 
obstruction  of  any  sort  or  puts  forth  any 
claim  thereto,  we,  our  heirs,  and  our  re- 
presentatives agree  to  hold  ourselves  au-. 
swerable  in  any-way  you  require  us  to  do.' 
The  plaintiffs  got  possession  of  only  some 
of  the  lands  mentioned  in  the  deed  of  sale 
aud  had  to  pay  Rs.  176-10-0  to  redeem  some 
more  lands  purchased  by  him.  He  than 
filed  the  present  suit  to  recover  the  above 
Bum  and  damages  for  breach  of  the  cove- 
nant. 

Held,  (1)  that  the  convenant  relied  up- 
on by  the  plaintiff  was  not  a  covenant  for 
quiet  possession  and  that  there  had  been 
no  breach  of  it.  '!5  Bom.,  593,  S.  C.  3  Bom. 
h.   R.,    75,  foifowed. 

(2)  That  the  deed  of  sale  incorporated 
the  provisions  of  section  55  of  the  Trans- 
for   of   Property   Act  and  in  view  of  the   ob- 
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ligation  oast  upon  the  seller  by  sub-section 
(1)  (g)  of  that  section,  the  plaintiff  was 
entitled  to  recover  from  the  defendant  the 
amount  paid  by  him  in  discharge  of  tha 
incumbrance  not  mentioned  in  the  deed  of 
sale.     MANISHANKER   v.     BAMKRISHNA 

NathUBHaI.    6-  B.  L.  R.  832- 
152-    8.  55     1-  b.  and    4-  b.— Unpaid 

purchase-money —  Vendor's  lien — Non-possesson/ 

—  Vendor's  possession  when  adverse — Onus— 
discharge: — ■ 

A  vendor's  lien  for  Unpaid  purchase- 
money  is  non-possessory,  both  in  l^ngland 
and  in  India.  He  is  not  entitled  to  retain 
possession  of  the  lands  sold,  in  virtue  o£ 
his  lien  for  unpaid  purchase  money;  but 
is  only  entitled  to  retain  the  title  deeds 
and  to  a  charge  for  the  unpiid  purchase- 
money.  Even  assuming  that  the  possession 
of  the  vendor  is  prima  facie  adverse  to  the 
vendee  and  the  onus  lies  upon  the  vendee 
to  prove  the  non-adverse  cuaracter  of  tha 
possession,   by    the    vendor: — 

Hdd  that,  in  the  circumtauces  of  the 
case,  it  had  been  sufficiently  discharged  by 
the  issue  of  the  pattah  at  the  instance  of 
the  vendor  in  the  vendec'j  name  subsequent 
to  the  sale.— VELAYUDHA  CHETTY  v.  GO- 
VINDASAWMI  NAICKER,  11.  C.  229  refer- 
red to.  3.  M.  L.  T-  10=17  M-  I».  J.  450 
=  30  M  524. 
153.    s.  55.  1-  S-    55  5    b.  and  57— 

Contract  of  sale  of  incumbered  Properly — Un- 
disclosed incumbrance — Conveyance — .••p  cific 
^performance — Specific  Riiirf  Act,  1877,  S.  13 
(cj— Transfer  of  Properly  Act,  183 i,S.  55(1) 
iO)  55    (.5)    (b),  57. 

A  contracted  to  sell  a  piece  of  land  to 
B,  without  disclosing  the  existence  of  a 
mortgage  on  it.  11.  failed  to  furnish  par- 
ticulars sufKciont  to  enable  B.  to  prepare 
a  conveyance.  B  therefore  sued  .4  to  com- 
pel him  to  execute  a  conveyance  or  in  the 
alternative  for  damages  for  brea,ch  of  con- 
tract. 

Held,  that  under  section  18  (c)  of  the 
Specific  Relief  Act,  B  was  entitled  to  a  dec- 
ree for  specific  performance  of  the  contract 
cf  sxle,  and  that  if  A  did  not  pay  off  tha 
mortgage  before  executing  the  conveyance, 
B  was  entitled,  under  section  55  (5)  ('j)  of 
the  Transfer  of  Property  Act  to  retain  out 
of  the  purchase  money  the  amount  payable 
to  the  mortgagee.  Aycshar  Bee  v.  V.  Soma- 
sundram  Iyer,  11  Bur.  L.  R.,  257;  referred 
to.     BA    PE   V.    MA   MA.    4.  I..  B-  R-    1907. 

p.  83- 

15-4.  S  55(l)(&)&(5)(b).- 
The  principal  oi  T.  P.  A.,  Ss.  55  (1)  (g)  and 
(5)  (b)  are  applicalile  to  such  cases  even  in 
Lower  Burma — Set  contract  sale  of  a  house 
failure  to  clear  and  encjutbrr.'ic — Retention 
of  pnichasc- money.     H.  McDONALD  .u.    C.  B. 

WILLS.    4  B  L.  R-  224 

165-  S.  55  (g-)  (5)  (ii).—Ci  il  P.oc  dur» 
ClhI,;S  Ill—Evidenc'  Ac  (I  f  1:^72),  S.  9 :— 
Amami  I  receipt — Mortgnge-d  ere.',  purchase  of 

—  Sct-uff^Paymcntby  pu,n.h.iser  to  protect  hii 
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interest — Suit  on  amanati  receipt — Oral  evid- 
ence varying  writlen  document. 

A  sum  of  Rs.  20,225  10-10  was  clue  to  the 
defondaut  from  tho  plainlUts.  To  piy  this 
off,  the  plaintiffs  sold  to  the  dotendant  a  cer- 
tain decree  ia  their  favour  for  Rs.  iO,000,  out 
of  which  hicndis  for  Rs.  12,000  were  given  to 
the  plaintiffs  and  a  sum  of  Rs.  7,774-5-11  was 
deposited  by  the  plaintiffs  with  the  defend- 
ant; for  this  deposit  of  Rs.  7,77i-511,  the 
defendant  granted  to  the  plaintiffs  8,n  anla- 
nnti  receipt  which  ran  thus:  "  That  you  keep 
in  deposit  with  mo  Rs.  7,77i-5-10  in  order  to 
pay  olf  the  debts  duo  to  your  Calcutta  credi- 
tors on  account  of  your  joint  business  as  well 
as  to  meet  the  expeasos  of  your  joint  law 
Buit.  I  shall  rotura  tho  said  deposit  money 
to  you  when  you  both  will  coma  to  me  and 
j  lintly  demand  paymeut  from  me  of  the  said 
money  in  deposit."  The  mortgage-decree 
sold  to  tho  dcfeudi.nt  having  been  already 
attached  by  a  creditor  of  the  plaintiffs,  the 
defendant  paid  Us.  G,2SJ-12-5  to  hwo  the 
same  released  from  attachment.  On  a  suit 
by  the  plaintitfs  based  ou  the  aimniti  receipt 
claiming  to  reo  jvor  with  interest  R;.  7,771-5-10, 
the  amount  in  deposit  with  defendant,  the 
latter  oLiimed  to  sot-olf  Rs.  G,230-12-5  which 
ho  paid  for  releasing  tho  decree  from  attach 
ment  on  the  ground  that  there  was  an  oral 
agreement  to  the  effect  that  if  the  plaintiffs 
failed  to  pay  off  tlie  debt  for  which  the  dec- 
ree was  atlachod,  the  defendant  should 
release  it  from  attachment  out  of  the  amount 
in  deposit. 

Held,  that  the  evidence  of  the  separate 
oral  agreement  is  not  admissible  in  evidence 
inasmuch  as  ihe  amatiati  receipt  embodied 
the  real  conti'iot  but  evidence  may  be  admit 
ted  to  show  the  real  obj3ot  of  thj  deposit  or 
to  explain  tlis  moanin,;  of  th3  first  sentence 
of  the  receipt  (3.  92  of  the  BvidBuce  Act). 

Held,  also  that  the  defendant  was  ontitle-1 
to  set-oii  Rs.  6,2S9-12-5  because  (1)  hi  wa; 
compelled  to  make  tho  payment  to  save  his 
own  interests  in  the  property,  having  thi 
right  to  compel  the  plaiatiff  to  m-.k;  th^ 
payment,  (2)  the  payment  was  madj  on  bo 
half  of  tho  plaintiffs,  who  were  beuofifced  by 
it  and  (3)  the  claim  for  the  ropiymmt  of  the 
deposit  and  tho  payment  made  by  the  defend 
ant  to  release  the  decree  wore  so  connected 
together  as  to  fomr  part  of  tho  samj  trail  sic 
tion.  KHET^TDAS  AGARWALL\  u.  SHIB 
NARAYAN  MCI  RAD.    9  C  W  N.  178- 

156.  S-  55  (2)--This  section  und3r  which 
the  soUei-  passes  a  covenant  for  title,  ough' 
to  be  fol'owed  as  a  matter  of  justice,  equity 
and  good  conscience  in  Uppjr  Burma,  even 
though  T.  P.  Act  is  not  in  force  there. 
SADHU  V.  NGA  SI  GYS.  TJ.  B  S.-,  19D7, 
p.  1  (Evidanca).    See  Col.  272. 

157.  S  55  (2i  &  105  {a).—himiiatio'i  Ad 
(IV of  1S77).  Sell.  11,  Arts.  63,  97,  116— Trans- 
fer of  Property  Act  [IV  of  1S82),  Ss.  55  (3), 
108  (c) :  transaction  to  which  S-  55  (2)  or  lOi 
(c)  of  the  Transfer  of  Property  .ict  apply  ani 
a  covenant  for  title  or  guiel  enjoyment  can  be 
implied. 


Sup:  Govt,  acts  (IV  of  1883)    (Contd.) 

The  first  defendant,  in  September  1897, 
granted,  in  consideration  of  an  advance,  a 
registered  karar  to  P  tho  predecessor  in  title 
of  the  present  plaintiff,  in  the  following 
terras  :  "  deed  of  consent  or  j)ermi3sion  grant- 
ed to by in   consideratioa 

of  this  amount,  the  trees   standing 

shall  be  cut  down  at  your  expense  during  a 
period  of  6  years  from  this  date,  with  tho  ex- 
ception  of  teak  and   blackwood.     For   every 

cart-load  of  timber  so    removed ...you 

are  to  pay  a  kultikanam  of  Rs.  2-4-0  and  on 
those  timber,   the   seal  of   the  Elam  sliall  bo 

impressed  without  delay During  tho 

period  of  6   years,    tho  Etam   shall   not  grant 

any  permission  to  others  to  out  trees 

You  have  the  right  to  cut  down  trees  and 

none  whatever  to  the  land."  Tho  first  de- 
fendant and  tho  other  defendants  formed  a 
Tartoard,  auAio.  a  suit  brought  on  bjlialf  of 
of  tho  Tanoard  agaiust  P  and  the  fu-st  de- 
fendant, it  was  declared  that  the  karar  was 
not  binding  ou  the  Tanoard  and  P  was  re- 
strained from  cutting  timber.  The  present 
suit  was  instituted  by  P  to  recover  personally 
from  the  first  defendant  and  from  tho  Tar- 
ward  properties  tlie  amount  advanced  with 
interest  as  damages. 

Held,  that  the  suit  so  far  as  tho  Tarward 
properties  were  concerned  was  res  judicata 
by  reason  of  tho  decision  in  tho  previous 
suit. 

Held  also,  that  the  suit  as  against  the 
■first  defendant  was  barred  by  limitation. 
The  articlo  applicable  to  the  suit  is  either 
art.  62  or  art.  97  of  sch.  II  of  the  Limitation 
Act.  The  docum  nt  is  not  a  sale  or  lease  of 
immoveable  property  within  the  de.iuiiiou  of 
thos;  tn-ms  in  the  Transfer  of  Property  Act 
and  a  covenant  for  title  or  for  quiet  enjoy- 
ment cannot  be  implied  under  S.  55  (2)  or  S. 
103  (c)  of  the  Act.  Art.  116  of  Sch.  II  of  the 
Limitation  Act  does  not  apply  to  tho  case. 
The  document  did  not  create  a  mjitgago  or 
charge  on  immoveable  i^ropcrty.  It  is  no 
mOi'O  than  an  exclusive  license  to  cut  trees. 
A  d  cuinent  may  create  an  interest  iu  laud 
an  1  bfiug  it  within  tho  provisions  of  the 
Registration  \at.  The  covenant  for  title  will 
not  necessarily  bo  implied  in  such  case  unless 
it  is  one  of  the  transactions  in  which  the 
covenant  can  bs  implcel  under  the  Transfer 
of  Property  Act  2J  M.  58,  followed.  Sr\M- 
MfKUrri  y.  PUZH.AKSAL  EDOM.  29  j^I. 
353 
133.    S.    55  2-— ^"'"''<'*'°"  -'i<^'    (^^  °f 

1977),  sch.  II,  art.  llii — Vendor  and  purclia- 
ser — Implied  onlract. 

Immoveable  properties  were  sold  to  two 
parsons  as  tenants-in-common  by  a  simple 
deed  of  sale.  It  was  subsequently  found 
that  the  vendor  had  no  title  to  the  pro- 
perty. 

Held  that  any  of  the  vendees  is  entit- 
led to  sue  for  tlie  return  of  hib  share  of 
tho  purchase  money  without  making  the 
other  vondea  a  party  although  the  sal.")  deed 
did  not  contain  any  covjoant  for  title. 
The  period  of   limitation  prescribed  for  such 
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suit  ia  G  years  from  Iho  date  of  the  sale, 
under  sch.  II,  art.  IIG  of  the  Limitation 
Act.  Covenants  under  S.  55  of  the  Trans- 
fer of  Property  Act  run  with  tbo  land. — 
CHIDABAKAM  PILLAI  v.  SIVATHASAMI 
THEVAR,  15  M.  L.  J-  396. 

159.  S.  55  2. — Sale  of  juint  family  pro- 
jicrtij  -Consequent  jmrtil ion -Share  of  lands 
sold fallinq  to  the  tut  of  j)»?r/;o.sfr — SJiit  for 
damages— Seo  Vendor  and  purchaser.  SHIV- 
KAM   V.    BALDAJI.     4.     fl.   Ij.   E.   810  =  26 

B  519 

160;  S.  55  4.  h.— Vendor  and  Purcha- 
ser—  Vendor's  lien  for  nnjiaid  prirchasc-m"- 
neij— Transfer  of  Property  Act  (IV  of  ISSS) 
S.  55,  svb-S  4  cl.  [b]— "Contract  to  the  cmi- 
trarif'—Sale  in  consideration  of  a  particular 
covenant— Waiver— Charcjt  on  property  sold 
abandonment  of— Appeal  to  Privj  Council- 
Certificate  of  apipcal  Form  of— "Substantial 
^■tMstwn  of  low"— Civil  Fivcedure  Code  (Act 
XIV  of    1S8:.'),    S.   5SG,  600.  ^ 

The  charge  which  a  vendor  obtains  un- 
der S.  55  of  the  Transfer  of  Property  Act 
(IV  of  1882)  is  diilcrent  in  its  origin  and 
n.iture  from  the  vendor's  lien  given  by  the 
English  Courts  of  equity  to  an  unpaid  ven- 
dor. The  Indian  Act  gives  a  statutory  charge 
upon  the  estate  to  an  unpr\id  vendor,  un- 
less it  bo  excluded  by  contract,  and  'such 
a  charge  suu.ds  in  quite  a  different  posi- 
tion from  a  vendor's  lion  under  the  Eng- 
lish law.  Such  a  charge  is  not  exclude°d 
by  a  mere  personal  contrnct  to  defer  pay- 
ment of  a  portion  of  tlie  purchase-money, 
or  to  take  the  parchase-mouey  by  instal- 
ments, nor  by  any  contract,  covenant  or 
agreement  with  respect  to  the  purchase-mo- 
ney which  is  not  inconsistent  with  the  con- 
tinuance of  the  charge.  Semble;  The  Eng- 
lish cases  as  to  a  vender's  lieu  for  unpai°l 
purchase-money  though  usefnl  for  the  pur- 
pose of  illustratiou,  are  not  authoritative 
in  tho  interpretation  of  the  law  on  the 
Eubj  ^et,  as  laid  dowa  in  S.  55  of  the  Trans- 
fer of  Property  Act.  A  oonvevance  or  sale 
in  consideration  of  a  covenant  to  pay  a 
sum  of  money  in  the  future,  is  different 
from  a  sale  in  consideration  of  money  which 
tho  purchaser  covenants  to  pay.  In  this 
case,  the  High  Court  had  licld  on  th'  au- 
thority of  the  English  cases,  that  the  pur- 
chase was  one  in  consideration  of  a  par- 
ticular covenant,  and  that  consequently  no 
charge  on   the    property   arose;    but 

Held,  by  the  Judicial  Committee,  that 
tho  conveyance  was  made  in  consideration 
of  a  sum  of  money,  part  of  which  was 
paid  down,  and  tho  payment  of  tho  balance 
of  which  was  deferred,  and  that  there  was 
therefore  no  contract  excluding  the  opera- 
tion  of   the   charge. 

Held,  also,  on  the  evidence  that  there 
had  been  no  waiver  or  abandonment  of 
the  charge  by  vendor,  Tho  certificate  of 
tho  High  Court  that  "the  case  was  a  fit 
one  for  appeal  to  His  M.nj-sty  in  Council" 
was  held  to  be  correct  in  form,  and  not 
BuLj;ofc     to   tho     objjotion   that  it     did   not 


Sup:  Govt,  ac*s  (IV  of  1882)    (Contd.) 

slate  that  a  substantial  question  of  law  was 
involved  in  the  case.  25  A.  10!l:  L.  R.  30. 
I.  A.  35)  distinguisned.-WEBB  v.  MACPHER- 
SON,  5.  B.  li.  R.  838=13  M.  I,  J.  S89 
=  80  I  A.  288  =  8.  C.  W  N.  41=31  C- 
67.  (P.  C  > 

161  S.  55  (4)  (h)  &  67  (a). 

These  Sections  apply  to  the  Punjab  as 
they  are  equitable,  though  the  wh'jle  Act 
does  not.  Sec  insolvency.  SAllAN  v.  BA- 
SHESHAR   NATH.     148  P- K- 1907. 

162  S.  55  '4)  {b)—SiiU  by  vendor  to  en- 
force  charge  for  unpaid  balance  of  p)urchas6 
money. — See  Limitation  Acts  Arts  HI  and 
1    B   2   MUNIIiUNNISA   v.    AKBARKHAN. 

A-  W  N  190S  P  71. 

162  (a)  S  55  (4)  (b;— SeeS.  3,  35,  dc— 
lU  B.  L.  ]l  -ioS-  No.  11  Supra. 

163  S.  55  (5)  y6.)—Whcre_no  contract  to  the 
contrary,  Uubilily  to  pay  public  charges  atlaclics 
to  vendee  on  the  imssivy  of  property — Condition 
precedent  to  liability — Limitation  Act  (XV  of 
1871),  Section  ly- Rctiuisites  of  a  valid  acn- 
noiclejgment. 

Under  section  55  (?>)  (d)  of  the  Transfer 
of  Property  Act,  the  liability  of  the  vendee 
to  pay  tho  pul}lic  charges  on  tho  property 
sold  attaches,  in  the  absence  of  a  contract  to 
tho  contrary,  as  an  incident  of  the  transfer 
and  is  complete    when  the  property  passes. 

Where  the  adjustment  of  matters,  which 
form  part,  but  are  the  .not  tho  esseucc  and 
substance  of  the  contract,  cannot  be  earned 
out  in  the  mode  contempLtcd,  the  Court 
will  do  whatever  may  he  right  and  proper 
to  effect  such  af'j'astmoat  itself.  L.  R.  5  Ch., 
App.  519  referred.   lO. 

Where  a  deed  of  sale  provides  that  the 
vendee  shall  pay  "the  amount  due,  as  per 
sub-division  of  the  pcs/iA-iii/i  due  to  tjomeru- 
ment  "  and  the  deed  contains  no  uth  r  wuris 
to  show  that  tho  sub-division  was  a  pro- 
reouisito  to  the  vendee's  lial.ility,  the  mere 
use  of  tho  words  as  per  sub-division  does  nob 
make  it  such,  and  where  no  sub-division  is 
effected,  and  the  vendor  pays  the  whoe 
peshkush,  the  Court  will  ascertain,  as  be- 
tween the  vendor  and  vendee,  the  proportion 
payable  by  the  latter  and  direct  payment 
thereof. 

An  acknowledgment  of  a  condition.al  lia- 
bility will  not,  under  Section  10  of  the  Li- 
mitation Act,  give  a  fresh  start  as  long  as 
the  condition  remains  unfulfilled.  There 
must  be  an  unqualified  admission  or  an  ad- 
mission qualified  by  a  condition  which  is 
fulfilled.  RA.TAH  KAVALI  AUUNACHEL- 
LA  ROW  BAHADUR  t).  SRI  RA.JAH  B.\N- 
GIAH  APPA  ROW  BAHADUR  16  M.  Ij  J. 
1906.  P  663  =  1  M.  L.  T.  318  =  28  M.  519- 

164  S.  55  (5)  (d)— Its  principlos  apply  to 
Court  sales  sul  ioct  to  charge  for  maint.  nanco 
MANGLA  TH.  MAL  v.  NARAYANA  SaWMY 
AIYAR.    17  M.  li.  J.  250  =  80  M.  461.    Sea 

Col.  347. 
165.    S.  55   (6)(b).  82  &   Q5.-Charge— 

Purchaser  of  a  portion    oj    mortgaged  properly 
paying  money  to  pay  off  a  pt  ior  mortgage  who 
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actually  sup])lics,  pays  the  niDieij  —Gontrihu- 
Hon. 

A  mortgaged  to  B  an  entire  village  X  and 
sliaros  in  4  other  villages.  Some  15  yeira 
after  this  B  obtained  oa  this  mortgage  a  dec- 
ree for  Bs.  59,430  by  sale  of  the  mortgiged 
property  in  Mirch  1901.  In  Soptembor,  19J1, 
the  A  entered  into  a  contract  with  G  for  sale 
of  theontiro  mortgaged  property  for  Rs.  80,000. 
Before  this  contract  was  exocated  and  formal 
deed  of  sale  written  out  in  favjur  of  G,  A,  in 
October,  1901,  eotereJ  into  another  contract 
to  sell  the  same  mortgaged  property  to  B 
for  Rs.  75,000.  In  November,  1901,  the  village 
X  was  sold  by  A  to  G  far  Rs.  37,237  of  which 
Bs.  2S,000  were  retained  by  0  to  be  paid  to 
B.  In  Djcerabar,  1901,  C  deposited  the  whole 
Bum  of  Rs.  59,480  in  Gourt  for  payment  to  B, 
which  sum  was  withdrawn  /rom  Gourt  by 
B  iu  March,  1902,  and  in  pursuance  of  the 
agreement  to  sell  made  with  B  in  October, 
1901,  he  brought  a  suit  tor  specific  perform- 
ance of  the  contract  of  sale  against  A  exclud- 
ing from  his  claim  the  village  X  already 
purchased  by  G  and  obtained  a  decree  in 
1903  as  to  thepm.'/i's  in  the  four  villages  on 
payment  of  Rs.  37,703.  The  money  was  piid 
by  B  into  Court  praying  that  it  might  be 
given  to  A  on  his  executing  the  sale  deed. 
Prior  to  the  aforesaid  payment  G  had  inform- 
ed B  that  he  hid  paid  Rs.  31,480  over  and 
above  the  amount  left  with  him  by  A  for 
payment  of  the  mortgage  dooroe  and  either 
the  said  money  should,  not  be  paid  to  A  or  a 
notice  given  to  C  of  the  dop^si'  of  tlie  money 
in  Gourt  so  that  he  might  withdraw  it  thore- 
Irum  himself.  No  uooico  of  the  deposit  of 
the  money  was  given  to  C  and  the  whole  of 
the  money  was  paid  to  A  on  his  executing 
the  sale  deed  as  to  the  pullis  in  favour  of  B. 
C  then  iQstituted  this  suit  against  B  for  ra- 
cjvery  of  Rj.  31, loll  phut  interest  by  way  of 
d  images  by  sale  of  the  property  sold  to  B 
on  the  ground  that  he  had  a  charge  to  that 
extent  on  the  said  pi'op.n'ty.  B  pleaded  that 
the  money  was  not  a  charge  on  the  property 
purchased  by  him  on  the  grouud  that  the 
money  towards  the  mortgage  decree  was  not 
paid  by  Ghim,a'f  but  was  paid  Uy  A  and  that 
it  was  not  jJiid  as  mortgage  money  hut  as 
part  of  the  pui'chiso  moaey. 

Ildil,  that  G  who  had  become  the  owner 
of  a  pirt  of  tiie  mortgaged  p^'operty  and  who 
paid  off  the  mortgage  de-bt  in  order  to  sive 
the  property  from  being  sold  in  6-K>cation  of 
the  doorea  abbiiaed  ou  the  basis  af  the  ittort- 
gage,  acquired  a  charge  on  the  4  pjitth  in 
respect  of  so  much  of  the  raoney  ad  i\xa  pattls 
were  rateably  liable  for, 

Hcl'l^  farther  that  tbe  money  having 
been  supplied  by  O  for  the  payment  of  the 
mortgage  deoree  the  paymjnt  must  be  oon- 
Bidered  to  have  beeu  mide  by  C  and  it  was 
quite  immaterial  that  A  and  not  0  deposited 
the  money. 

Held,  also,  that  even  if  the  money  paid 
liy  0  were  considered  as  pnrohase-maijy,  he 
had  a  charge  on  the  property  sold  to  B  to 
thu  extent  of  the  nioaay  ]ia,id  b/  him  uuJ.ec 


Sup:  Govt,  acts  {IV  of  1832)   {doaUl) 

S.  55  (G)  (b)  of  the  Transfer  of  Property  Act 
(IV  of  1882).  (12  A.  110,  23  A.  284,  26  A.  407, 
24  il.  96,  26  M.  630  and  26  B.  379  roferrea  to). 
THE  KON'BLE  R  \JA  ALI  ]MOHAMM\D 
KHAN  V.  THK  DEPUTY  GOMJIISSIONEB 
OF  PARA  BANKI.     9  Q.  G    259  (B). 

168.  S.  .55  (6)  (h).^Sce  S.  5J,  5o  (6)  (b.) 
29  M.  3SG  No.  140  supra. 

167.  S.  55,  52.— Assignment  by  mortgagee 
of  Ills  right  jx^nding  liis  suit  on  mortgage — 
Mortgage  deed  insufficiently  attested — Discovery 
of  tJds  defect  after  assignment  —Suit  by  assignee 
for  refund  of  purcliase-money  zvhere  special 
covenant  protecting  assignor  from  liability- 
Effect  of. 

A  mortgagee,  after  instituting  a  suit  on 
the  bond  against  the  mortgagor  assigned  all  his 
rights.  At  the  time  of  assignment,  both 
parties  were  ignorant  of  the  fact  ttaat  the 
bond.  v;as  attested  by  only  one  witness,  con- 
trary to  S.  59.  The  assignee  specially  cove- 
nanted that  the  assignor  shall  not  be  liable 
for  any  defect  in  the  claim  transferred  and 
assigned  or  responsible  for  any  sum  of  money 
that  may  not  be  recovered  by  the  assignee. 
Subsequently,  the  above  defect  was  discovered 
and  the  assignee  brought  a  suit  for  declara- 
tion that  the  assiguraeut  was  void  and  for  a 
refund  of  the  consideration  paid  by  him  to 
the  assignor  for  the  assigament. 

Hdd,  that  the  assignment  was  not  void, 
and  that  the  assignee  was  not  entitled  to  tha 
refund,  in  view  of  the  special  covenant  re- 
ferred to  above.  Assuming  that  the  techni- 
cal informality  in  the  mortgage  deed  would, 
constitute  a  broach  of  the  covenant  by  tha 
vendor  under  S.  5-5,  the  special  covenant, 
upon  which  the  vendor  (mortgxgoe)  relies, 
negatives  the  statutory  covenant  that  the 
interest  which  the  seller  profo5sed  to  transfer 
subsisted.  lusufiicient  attestation  does  not 
render  the  personal  covenant  to  pay  the  debt 
void.  Ukewlse  in  cases  of  bonds  for  monay 
also  mortgaging  immoveables  their  uon  rogis- 
tratiou  has  been  held  not  to  affeot  the  validi- 
ty of  th«  oon tract  to  pay  the  debt,  and  tliere 
is  no.  real  differanoo  between  tbe  two  cases. 
Where  iu  addition  to  the  allirraration  of  a 
special  quality  thor<j  is  a  sepirato  wirranty 
also  iu  the  agreement,  the  existence  af  the  se- 
parate warranty  show;  that  the  matter  of  the 
warranty  is  not  a  condition  or  essential  ptrt  of 
the  contract,  but  that  tlic  intention  of  tbe  par- 
ties was  to  transfer  the  property  in  tho  subjaot 
of  the  sale  at  all  events.  In  such  cases,  if  tha 
s.\le  is  mada  iu  go-od  faith  and  there  is  a  breach 
of  the  w-arranty,  aivrrjhesor  is  entitled  only 
to  oonipensatian  for  the  breach  of  tha  warrn- 
ty,-  and  the  sale  is  not  even  voidable.  The- 
present  is  an  &  fortiori  case,  inasmuch,  as  tha 
vendee  (assignee)  has  chosen  to  contract  ta 
tike  the  claim  with  all  its  defects,  and  to. 
hold  tha  vendor  not  respon3iW&  for  the- 
conseqaeuoes  23  C  78  approved  IS.M  29  dissen- 
ted from  12  B,  70  distinguished.  SADU  KA- 
VAUR  y.  TAD.EP-ALL.Y  BASAVIAH.     I   M» 

L  T-  41S-17  M:  L.  J.  167=30  Iff-  2S4- 

133k-     S.  55,  108-     Breach  of  statutory  coue^ 
luini  for  title  a/id  g^uicl   cnjoijimnt—Dant-iges. 


(  5G9  ) 


CIVIL  DIGEST  OF  CASES 


(     600     ) 


Sup:  Govt,  acts  aV  of  1882)     (Contd.) 

A  sold  certain  property  to  B  tor  consi- 
deration. 9  years  afterwards  C,  a  brother  of  A, 
who  had  abscouded,  appeared,  sued  B  and 
dispossessed  him  to  Iho  extent  of  one-half  i.  c. 
C's  share.  B  sued  A  alleging  that  he  had  con- 
coaled  his  brother's  rights  in  the  laud  and 
sought  a  decree  for  A's  other  lands  in  lieu 
of  the  lands  taken  away  from  him. 

Hitld,  B  was  not  entitled  to  other  lands 
of  A  but  in  the  absence  of  a  contract  express 
or  implied  to  the  contrary  B  was  entitled 
to  damaged  for  A's  breach  of  the  statutory 
covenant  for  litle  or  the  statutory  cove- 
nant for  qiiiet  ei'jiyment.  .TALPA  PANDE 
V.   GUK.   PRASAU.    5.    Q.    C- 78- 

169-  S-  53,  67,  81  aad  88— Bo»a  fide 

purchaser  for  value  of  p  ui  of  the  lands  com- 
prised in  a  prior  tnortijage— Right  to  insist 
on  other  lands  being  sold  first— Marshallr- 
ing. 

S.  56  &  81  T.  P.  A  being  read  together 
it  was  held,  that  a  purcharser  of  one  of 
the  lauds  comprised  in  a  first  mortgage  has 
no  right  to  insist  that  the  other  lands 
comprised  in  the  mortgage  should  first  he 
sold  before  selling  the  land  that  he  pur- 
chased. 

Under  S.  83  of  the  Transfer  of  Pro 
perty  Act,  the  Court  may  order  that  a  por- 
tion sufficient  to  discharge  the  plaintiff's 
debt  be  sold,  and  if  the  part  not  sold  is 
sufficient,  and  if  the  plaiutiif  cannot  pos- 
sibly be  prejudiced  by  such  sale,  it  may 
be  open  to  the  Court  to  direct  in  the  dec- 
ree itself  its  sale  before  the  other  proper- 
ty- 
Further,  in  execution  of  a  decree  for 
the  sale  of  all  the  lauds,  the  lands  not 
sold  may  be  sold  first,  and  if  the  sale-pro- 
ceeds are  sufficient  to  discharge  the  plain- 
tiff's debt,  the  sale  of  the  other  lands  may 
be  stopped.  0  JI.  337  H  C.  2SS,  17  A  4-35, 
31  G  95  followed  29  II.  217,  7  A.  711,  22  B. 
30  (F.  B.  R;td,  to.)  IvOilMINENI  APPAY- 
YA   V.  -MANGALA    BANGAYYA,  3,    M.    L" 

T-  287  CF.  B) 

170-  S-  58,  81,  %%.— Marshalling -Inverse 
order— Cuiitiibni ion,  right  to,  as  between  pur- 
chasers of  mortgaged   properties — 

When  two  properties  X  and  Y  are  mort- 
gaged to  secure  one  debt,  and  subsequent 
to  the  mortgage,  the  proparty  X  is  purchas- 
ed by  A  and  then  the  property  Y  by  B, 
if  the  entire  mortgage  debt  is  satisfied  by 
the  sale  to  A  of  thj  prop  irty  Yin  execu- 
tion of  the  mortgage  decree,  'B.  is  entitled 
to  contribution  against  A  in  proportion  to 
the  values  of  the  properties  X  and  Y;  and 
the  rule  of  inverse  order  does  not  apply 
to  such  a  case.  .\  claim  for  contribution 
is  an  equitable  claim,  aiTd  in  determining 
the  amount.  t*ie  Court  must  take  an  equit- 
able veiw  of  all  the  circumstances  and  must 
not  give  effeoi  to  what  is  only  au  appa- 
rent and  not  the  real  state  of  things  — 
M.AGXIRAM  V.   MEHDI   HOSSEIN   KHAN 

8  C-  W.  N-  30.  =  31.  C.  95. 

171.     S.  56,  (6).— See  S.  3,  35  and  ca;  10  B. 

L.  B.i03  N:  11  supra. 
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172-     8.  56,   (6)  (b).  -See  S.  51,  56,  (6)  lb)— 

SS.  IS. -w;  No.  Ill  supra. 
172  (a).     S.  56—Sce  S.  S2,  56—2,  A.  L.  J. 

G08  No.  3.)0  i-nfra. 

173.  8.  57— This  section  does  not  apply 
when  there  is  a  question  of  adjustment  of 
a  decree  out  of  Court.— Sea  C.  P.  C.  S.  258. 
MALLIKUR.JUNA  SASTBI  v.    NARASIMBA 

RAO.    24  M.  412. 

174  S.  57.  -  See  S.  55  (1)  (g)  (5)  (b)  and 
57—1-  L.  B.  R.,  1007,  P.  SG,  No.  153  supra. 

175.  S-  58  &  59-— Order  of  Court  accept- 
ing security  for  costs  of  aijpeal  under  S.  545, 
C.  P.  G.—See  S.  17  Regi.'.l  ration  Act.  NAGRU- 
RU  SAMBAYYAjj.TANJATUR  SUBBAYYA, 

3  M  L  T  317. 

176-  S-  58— Mortgage  by  conditional  sale — 
Wltelli,ersale  or  mortgage  to  be  ascertained  from 
whole  instrumciU — Transfer  of  interest  need  not 
be  in  express  terms — "Me'ddatu  Kraijam,"  jnean- 
ing  of— 

The  question  whether  a  document  oper- 
ates as  a  mortgage,  or  as  a  conditional  sale, 
must  he  determined  on  a  consideration  of 
the  whole  document. 

The  mere  description  of  the  document  as 
"  Meddatu  Krayam  •'  is  not  conclusive. 

The  transfer  of  interest  necessary  to 
create  a  mortgage  need  not  bo  in  express 
terms.  It  is  sufficient  if  the  instrument  taken 
as  a  whole  opperates  to  create  such  a  trana- 
fer.     KOL\  VENKATAN  \RAYANA  v.  VUP- 

PALA  ratnam.    29  M.  531- 

177.  S.  58- — Sale — .ibsolule  sale  or  mort- 
gage— Agreement  to  reconvey  property  on  pay- 
ment of  purchase  money  and  interest. 

The  plaintiil  iii  this  suit  sord  a  cer- 
tain area  of  land  to  the  defendant  by  a 
deed  dated  the  27th  January  1S86.  On  tha 
same  date  the  defendant  executed  an  ag- 
reement promising  to  reconvey  the  laud  to 
the  plaintiff,  if  the  latter  repaid  the  amount 
of  the  purchase  mouoy  with  12  per  cent 
interest  within  the  period  of  three  years. 
The  plaintiff  brought  a  suit  on  the  21st 
July  1897  and  sought  to  have  the  land  re- 
oouveyed  to  him  though  the  period  of  three 
years  bad  long  been  expired,  on  the  ground 
that  the  deed  of  sale  was  not  a  deed  of  abso- 
lute sale  but  a  deed  of  conditional-sale  and 
mortgage. 

Held,  dismissing  the  plaintiff's  suit  that 
the  deed  of  sale  was  a  deed  of  absolute  sala 
and  not  a  mortgage.  The  transaction  was 
not  necessarily  one  of  mortgage  merely  be- 
oauso  interest  was  made  payable  on  the  re- 
pavmont  of  the  purchase  money.  12  All., 
3S7,  U  All.,  195,  21  Bom.,  709  referred  to. 
IIODHU    SUDAN    DAS  v.    RHIDAY  MONI 

baistabi.    6-  C-  W-  N.  192- 

178.  S-  58. — Mortgage — Parties  not  know- 
ing the  eMstcnce  of  sarbarakari  interest — Ef- 
fect of  mortgage  on  such  interest — Death  of 
appellant  before  delivery  of  judgment — Judg- 
ment nunc  pro   tunc. 

The  mortgagor  executed  a  mortgage  of 
his  entire  interest  in  a  taluk.  In  some  vil- 
lages of  the  taluk  the  mortgagor  had  a  sub- 
ordinate   sarbarakari    interest     but  at     tha 
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time  the  mortgage-deed  was  executed  it 
was  not  kuowu  that  any  sarbarakari  in- 
tei'fst  existed  in  those  villages.  The  mort- 
gagee sued  the  mortgagor  and  two  bona  fide 
puisne  morigagces  for  sale  of  the  sarbara- 
kari interest  on  the  hasis  of  the  mortgage- 
deed. 

Ilvld,  that  the  mortgagee  was  edtitled 
to  a-decrco  against  the  entire  interest  of  the 
moit^;agor  and  the  sarbarakari  interest  could 
noL    ha   excluded  from   the    decree. 

'the  apijellant  died  hefore  the  j  idgment 
was  delivered,  hut  after  tho  appeal  had  been 
he.Ard.  The  jurlgnicnt  was  entered  iiuiicpm 
tunc.  RAJ.-V  GDUK  CHANDRA  GAJAPATI 
N\KAY.\N      DKK     v.     KAJA      MAKUNDA 

VI'a:.  9    C-  W-  N-  710. 

lr9-  S.  5S-—SC0  S.  3,  SS,  59—33  G.  410 
A'o     1'3  supra. 

ISO-  S.  58  — .SV<:  S.  6,  5,  51,  SS—U.  B.  E. 
I'jOii.    F.    1    No.  32   supra. 

181-  S.  58  to  lOi.— Meaning  of  mort- 
cjaiiid  propel h/  ii'id  in  Ch.  IV.  See  Sub 
MurlgMgo-KAM    SHANKEBLAL  v.  GANESH 

PARSHAD  4.  A-  L.  J.  273  =  A-  W  N- 
1907-  p.  97  =  2.  M-  L.  T-  248  =  29  A 
385 

182.  S.  58,  59.  100-- Mortgage- -Attesta- 
tion, absrnce  of-  Clinrgc 

Whore  a  transaction  evidenced  by  a  do- 
cument was  a  mortgago  as  defined  by  s.  58 
of  the  Transfer  of  Property  Act,  hut  the  docu- 
ment was  not  a'tested  by  two  witnesses  as 
rofiuired  by  s.  5'J  of  the  Act. 

Held,  that  it  did  not  operate  as  a  charge 
under  s.  100  of  tho  Act.  Rani  Kumari  Bibl 
v.SriN.ith  Roil  (1  G.  W.  N.  81)  and  the  ob- 
servations of  iho  Bancrjee  J.  in  To/aliiddi 
Peada  v.  Mahar  Shalia  (I.  L.  R  2()  Gal.  7.S), 
approved.     PRAN  NATH   SARKAR  «.  JADU 

NATH  SAHA.    9  C-  W-  N-  697  =  32  C-  7",^ 

183-  S-  58.  5o.  100  -Con St  ruction  of  bond 
for  repayment  of  dcbtSiinple  morigaije— 
xUlcstalioH. 

The  plaintiff  brought  a  suit  on  a  bond 
which  staled  "as  coU.iteral  security  for  pay- 
ment of  the  said  raom^y,  I  mortgage  23  biglias 
&e.  "  but  there  was  nothing  in  it  to  show 
that  anv  interest  \v;is  actually  transferred. 

Hdd,  that  the  document  should  be  treat- 
ed as  a  simple  mortgage  within  tho  meaning 
of  s.  5S  of  the  Transfer  of  Prcperty  Act  and 
not  as  a  charge  under  s.  100.  Consequently 
not  being  attested  by  two  witnesses,  as  re- 
quired by  s.  59,  it  could  not  have  operation 
as  a  mortgage.  NAPIN  CHAND  NASKAR 
V.    RAJ    KUMAR    SARKAR.     9    Q.    VJ.    W. 

1001. 

184-  S.  58,  59,  100-— Differeuoe  between 
mortgage  and  charge.  fSeit  compromise  decree. 
GOBINDA  CHANDRA  PAUL.   v.   DWARKA 

NAU'H  PA  a  L.    7  c-  L.  J-  492- 

185-  S.  58,  67  Sc,  Q%.~UsufriictH'>.ry  mort- 
gage— Temporary  .vile  with  possession  as  secu- 
riti/  for  debt — Application  of  Trartsfer  of 
Property  Act. 

A  borrowed  a  sum  of  money  from  B  and 
as  security  therefor,  temporarily  sold  certain 
laud  to   her   with  a  promise   tj   re-take  it   ou 
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payment  of  the  consideration  money  and  put 
B  iu  possession.  Sometime  after  A  entered 
ou  tho  laud  without  B's  consent  and  was  in 
wrongful  possession.  B  sued  for  a  decree  for 
ijiotment  and  for  possession  or,  in  the  altor- 
iij,tive,  for  recoverj'  of  the  amount  lent,  to 
be  paid  within  a  time  to  ho  fixed  by  tho 
Court  and  that,  in  default,  the  land  ho  sold 
and  the  proceeds  applied  towards  satisfacliou 
of  the  amount  decreed. 

Held,  that  tho  tcausaotions  amounted  to 
a  Usufructuary  mortgage  within  the  defini- 
tion contained  in  S.  53  (it)  oi  the  Transfer  of 
Property  Act.  Though  that  Act  was  not  in 
force,  where  tho  land  was  situated  tho  prin- 
ciples of  that  .^ct  were  applicable.  Applying 
the  principles  of  S.  67  and  03  of  that  Act, 
there  cuuld  he  no  decree  for  sUe. 

Tlie  decree  for  sale  passed  by  the  Lowir 
Couitwas  thereforo  set  aside  and  a  decree 
Lj  ioting  the  defendant  and  putting  the  pl.iin- 
tirf  back  in  possession  was  passed.  (11  A.  :',G7, 
2i  C.  G77  and  12  M.  100  referred  to.)  SHAVE 
LOK   V.   MA   SEIK  KAUNG.     4     !•  B-    R., 

292 

186    S.   58,  60,   S6— Contract  Act  (IX  of 

1S!2),  s.  16 — Sawaikliiehadi — Interest  on  in- 
stalment in  default — Mortgage  enforceable  in 
Its  entirety — Each  case  to  be  decided  by  its 
own  circumstances. 

A  mortgage  deed,  both  tho  parties  to 
which  wore  mouey-leuders,  purported  to  bo 
a  security  for  Rs.  5,000  as  principal  and 
Rs.  1,250,  sawai  repayable  by  27  instalments. 
The  sawai,  which  equalled  one-fourth  of  Rs. 
5,000,  was  to  take  the  place  of  interest. 
The  sum  of  Rs.  6,000  was  made  up  as  fol- 
lows:— Rs.  4,812  8  were  paid  to  the  mort- 
gagor iu  cash,  Rs.  87-.S  were  retained  by 
the  mortgagee  ou  account  of  th-j  first  ia- 
stalmeut  and  Rs.  100  were  retained  on  ao- 
couut  of  khicliadi  (bonus).  The  mortgngee 
having  brough  a  suit  to  recover  the  mort- 
gagh-dabt,  namely,  Rs.  7,995,  and  a  qu?st]ua 
having  arisen  whether  the  mortgage  was  so 
unoonscionahlo  as  to  be  unenforceable  in 
its   integrity; 

Held  that  under  the  circumstances  of 
the  case,  the  mortgage  was  enforceable  iu 
its  integrity.  Per  Curiam:— The  principles 
of  justice,  equity  and  good  conscience  do 
not  of  necessity  disentitle  a  mortgagee  from 
insisting  on  his  security  for  a  greater  sum 
than  what  has  been  actually  advanced;  in 
each  case  tho  question  must  be  asked 
whether  there  has  or  has  not  been  a  hard 
and  unfair  bargain  ou  the  borrower,  bub 
when  that  is  not  established  against  the 
mortgageo  then  the  right  to  redeem  still 
remains,  though  it  is  redeemiuj;  uot  on  pay- 
ment of  ',he  sum  advanced,  but  of  tho  sum 
which  the  parties  agreed  it  was  worLh  the 
mortgagor's  while  to  pay  in  order  to  get  a, 
smaller  advance  when  he  was  in  want  of 
money.  Eaoh  case  must  bo  detjrmiued  ac- 
cording   to  its    own    circumstances. 

Held,  further,  that  there  was  nothing 
illegal  in  the  provision  for  the  pajmeutot 
sa.vai.     Per     Curiam: — The     Courts     do     uot 
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lean  towards  compound  interest,  tbey  da 
not  award  it  in  the  absouoe  of  stipuUtioa 
but  wliero  there  is  a  clear  agroomeut  for 
its  pavraont,  it  is,  in  the  absence  of  dis 
entitling   circumstances,     allovTed.     HAUI    v. 

BAM.Tl.    6  B   L-  R-  303  =  28   B-  371- 

187  S.  58  tb).  67,  68.  %i.—GombiiuiUon  of 
simple  and  uaiif'  cdiKnij  morlgiKjes — I'ersuna' 
covenant  tu  i)nij—Riijht  of  vior:ga(j.ce  to  decree 
for  morlgage  money  and  for  sale. 

A  mortgage  deed,  after  aonovvledging 
receipt  of  I'le  consideration  and  murtgag 
ing  Ijhe  laud  with  possession  (tbe  usufruct, 
apparently,  being  taken  in  lieu  of  interest), 
contained  the  lollowing  proviso  as  to  re- 
demption;— '■  Thereafter,  on  [naming  a  date] 
on  paving  [tlie  amount  advanced]  we  sb.Ul 
redeem  our  land.  If,  on  the  dale  so  fixed, 
the  amount  be  not  paid  and  tbe  land  reco- 
vered back,  in  whatever  year  wo  may  pay 
[the  amount  advanced]  on  [naming  the 
date]  of  any  year,  then  you  shall  deliver 
back   our   lands   to    us": 

Held,  that  this  coi  tained  a  promise  by 
the  mortgagor  to  pay  on  the  d  ite  named, 
and  that  the  mongag' e  was  entitled  to  a 
decree  for  the  mortg  ge  money,  under  ol. 
(a)  of  s.  68  of  the  Transfer  of  Prop:^rty  Act, 
and  to  a  decree  for  sale  under  s.  67  tbe  right 
to  cause  the  mortgaged  property  to  be  sold 
in  default  of  pavment  beiug  implied  with- 
in the  moaning'  of  s.  f.8  (b).  KANGAYA 
GURUKAL  V.  IvALIMUTHU  ANNAVI.  27 
M.  626;  F.  B-  _    „„     „      ,. 

188  S-   58.   67t  99- — Execution  of  decr$e 

. Seciirily   for  cof.ls — Sale,   of  'properties  given 

as  securitij — Mortgage — Interest   on   costs. 

As  security  tor  the  costs  of  the  re- 
spondents in  appsal  to  the  Privy  Council 
the  appellants  executed  a  duly  attested  and 
registered  bond  wtiorobv  they  "  put  cer- 
tain immovnable  properties  in  security"  for 
such  costs.  The  privy  Council,  in  dismiss- 
ing the  appeil,  awarded  the  respondents 
their  costs,  who  ;.hereupon  in  execu'ion 
applied  for  the  sale  of  tbe  properties  com- 
ptised    in  the  bond: 

Held  that  tbe  effect  of  tbe  bond  was 
to  create  a  mortgage;  and  that  having  re- 
gard to  S.  90  of  the  Transfer  of  Property 
Act,  the  properties  could  not  be  sold  with- 
out instituting  a  suit  under  S.  67  of  the 
Act.  20  C.  -246;  26  C.  19U  and  29  C.  707 
referred  to  2  A  004  and  SO  C  10  00  dist. 
TOKHAN    SINGH    v.   GIRWAR    SIWiH    1. 

C     L.   T   118  =  9    C    W    5r.    372=32  C- 
494. 

189-  S.  58  a  h—Corennnf  to  pay—^im 
pie  and  ii:.n(rndva,y  mortgage.  See  Mort- 
gage constrniMon— KAMGAYA  GUK'JKaL 
V.  KALIiiarHU  (See  supra  No  187)  AN- 
NA VI.  14  M.  L  J  61  =27-  M.  626  (F. 
B)- 

189  (a).  S.  58  W—Orcttpnncy  Raiyal 
creating  nsiifniLlnnry  mor'qage  on  his  non- 
transferable If'ldmg  See  Bengal  Kent  Act  VII 
of  1859  S.  6.  KRISHNCHANDRA  DtJTT 
V.   MIRAN  KA,T\N1A.     8.  Q- L-  J-    222-10- 
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190.  8-  58-  O— A  mortgage  by  conditional 
s-ole  requires  that  a  certain  dale  for  of 
payment  must  be  given  tberoin.— .Sue  mort- 
gage.    KNURAJI    MONDAL.       6-    C-    L-    J- 

i26i=U    C-  V-i-  N-400-      ^ 

191-  S.  58  >>,  d,  2%—^sufraucluary  mort- 
gage— Simple    mortgage — AnomaloiLS    mortgage 

Suit  bi/   mortgagees  for   recovery  of  debt  and 

in  default  of  payment  by  mortgaijors  for  fore- 
closure   and  possession. 

A  mortgage-deed  (I)  put  the  mortga- 
gees in  possession  of  the  mortgaged  property 
and  authorized  them  to  rataiu  posseisioa 
until  pavment  of  the  mortgage  mouov,  tho 
mortgagors  being  given  credit  for  all  pro- 
fits recovere.i  from  the  mortgaged  property 
over  and  above  the  Govorivuaut  assessment. 
(2)  It  also  contained  a  per.sonal  covenaut 
by  the  mortgagors  to  pay  the  mortgage  mo- 
ney and  an  implied  agreement  that  in  the 
event  of  uou-paymont,  tho  property  should 
be  sold  (the  debt  to  bo  recovered  from  tlie 
mortgaged  laud  and  from  the  persons  and 
from  other  property  of  the  mortgagors). 
Sometime  after  the  date  of  the  mortgage, 
the  mortgagees  let  out  tho  mortgaged  pro- 
perty to  the  mortgagors  for  a  certain  term 
and  before  the  expiration  of  tho  term,  the 
mortgagees  brought  a  suit  tor  the  recovery 
of  the  debt  and  in  default  of  payment  by 
the  mortgagors  for  foreclosure  aud  posses- 
sion. 

mid  that  owing  to  tbe  proviso  (1),  tha 
mortgage  was  usufructuary  within  the  mean- 
ing of  clause  (d)  of  S.  58  of  the  Transfer  of 
Property  Aet  (IV  of  1882),  and  owing  to 
the  proviso  (2),  it  was  a  simple  mortgage 
under  el.  (6)  of  the  section.  The  trans  lo- 
tion was  therefore  an  anoma'.ous  mortg'iga 
provided  for  by  S.  98  of  tho  Act,  beiug  a 
combination  of  a  simple  morl  ;  ige  and  usu- 
fru'-tnary  mirtwnge.  In  such  a  oase,  tha 
rights  and  habiluie,  oi  f.  :  jvi.  ties  mu.3t 
be  determin--d  by  tho  o  ntrad.  as  evidetioa 
in  the  mortgage-deed  and  so  far  as  sucb 
contract   does  not  extend,    by  local  usage. 

Held  further  that  though  the  plaintifia 
were  not  entitled  to  regain  possession,  tlicy 
having  let  out  tlie  proparty  to  the  mort- 
gagors for  a  term,  still  that  circumstance  did 
not  affeot  the  distinct  and  independent  right 
of  the  i-)laintifts  to  sue  for  f.ba  mortgage- 
money  and  t'l  obtain  a  d'lcree  for  sale  ol 
the  raortgngcd  pr.jpertv.— AM  \RCH  vND  v. 
KIT.A    MOKAR.    27-    B-    600- 

192-     S.  58  d  —Mortgage—Suit  for  redemp- 

II, ,„ Stipulation  fen  int&rest   until   principal 

paid  off—Miirtg.ige:ti  -in  ■possessicHi  an  I  in.  re. 
ceipt  of  rents  and  profits — Reduction  of  morl- 
gagee'.i  security  by  acts  beyond  nttortijagor's. 
control — .Icguiescence  of  mortgagee. 

The  plaintiff  mottgaged  to.  the  dojeti- 
dant  twelve  vill-ses,  and  stipulated  in'tha 
mortgage  deed  tiiat  "until  del. very  oi  pos- 
session of  tho  aforesjiid  villages  I  stw.ll  \yxy 
interest  at  tho  rate  of  2  per  cent  on  tha 
mortgage  money,"  and  that  "until  I  p-iy 
up  thr-  Rs  .5,00(1  on  account  of  principal 
Witii  iatci\:.=t  to  tlio    ver,;    last   pie,  tho  m.art- 
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gagee  shall  continue  in  possession  and  oc- 
cupation of  the  villages."  Possession  of  the 
villages  was  given  to  the  mortgagee  at  the 
time  of^tho  execution  of  the  mortgage;  but 
a  reduction  in  the  number  of  villages  in 
his  possession  was  caused  by  a  grant  l>y  the 
native  Govprnment  in  1853,  and  settlements 
in  1858  and  1SC4  in  favour  of  other  per- 
sons. By  a  lease  executed  at  the  same  time 
as  the  mortgage,  some  of  the  villages  were 
leased  to  the  plaintiff,  who  thus  became  the 
tenant  of  the  mortgagee,  and  paid  reut  in 
lieu   of  interest. 

Held,  in  a  suit  for  redemption,  that 
the  interest  referred  to  in  the  mortgage 
deed  was  only  interest  until  possession  was 
given  of  the  mortgaged  property,  the  mort- 
gagee after  possession  toolc  the  rents  and 
profits  instead  of  interest,  and  the  plain- 
tiff was  entitled  to  redemption  on  payment 
of   the   principal   sum   of  Rs.   5,000   only. 

Held  also  that  no  difference  to  this  re- 
sult was  caused  by  the  reduction  in  the 
number  of  villages  held  by  the  mortgagee, 
which  did  not  constitute  a  failure  on  the 
part  of  the  mortgagor  to  secure  to  the  mort- 
gagee possession  of  the  mortgaged  property 
such  as  entitled  the  mortgagee  to  claim 
interest  in  lieu  of  the  rents  and  profits 
of  those  villages  of  wbich  he  was  so  dis- 
possessed. The  settlements  were  final  as  to 
the  ownership  of  the  mortgaged  property, 
and  the  mortgagee  having  brought  no  suit, 
as  he  thought  have  when  his  security  became 
diminished  must  be  taken  to  have  acquiesc- 
ed more  dispossession. — HAJA  PARTAB  T^A- 
HADUB    najADHAR    BAKHSn,;>7    C.   W- 

N.  97=521;  p.  C- 

193-  S-  68  {&)  &  67  la).— Usufructuary 
vwrltjage-  Converted  from  simple  mortgaye 
bi/  ■moitgogee's  tnl-ij>g  posaes^inn — Tnlercxt 
See  mortgage.  KALLU  v.  DAYARAM.  5  0-  C- 
286. 

194-  S-  58  (dl. — Occiipancy  tenant — Herit- 
obli  and  no^:-trnnferable  lease — Sub-'emse. 
See  Lease.  KANHYA  P.AKSH  v.  RAJA  MEH- 
DT  ALT  KHAN,     g  O-  C-  IS- 

19.5-  S-  58  (e). — Condition  fa  reconvnj  not 
limited  to  time  for  repayment  of  mortgage  debt- 
Essentials  of  English  mortgage. 

The  three  essentials  of  an  English  mort 
gage,  as  defined  in  s.  58  (o)  of  the  Transfer  of 
Property  Act,  are  (1)  that  the  mortgagor 
should  bind  himself  to  repay  mortgage-money 
on  a  certain  day,  (2)  that  the  property  mort- 
gaged sliould  be  transferred  absolutely  to  the 
mortgagee',  (.?)  that  such  absolute  transfer 
should  tie  made  subject  to  a  proviso  that  the 
mortgagee  will  reconvey  the  property  to  the 
mortgagor,  upon  payment  by  him  of  the 
mortgage-mouey  on  the  day  on  which  the 
mortgagor  bound  himself  to  repay  the  same. 
A  deed  of  mortgage  recited  that  the  mortga- 
gors "  hereby  mortgage  and  assign  to  the 
mortgagee"  the  mortgaged  property. 

Semble,  that  (though  it  was  doubtful  if 
Buch  an  assignment  was  reallv  an  absolute 
one)  the  assignment  was  sufficient  to  fulfil 
tho  second   requisite   of   an    "  English  mort- 
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gage."  The  proviso  for  reconveyance  in  the 
deed  was  as  follows: — "Upin  repayiiinnt,  to 
tlie  mortgagee  of  all  sums  duo  to  liini  liy  the 
mortgagers  the  inortg.igeo  shull  reconvey  the 
said  property  to  tlie  mortgagors,"  etc. 

Held,  (by  the  same  Division  bonoh),  that 
tho  transaction  could  not  be  regarded  as  an 
English  mortgage,  there  being  no  words  im- 
porting that  tho  covenant  to  reconvey  wag 
dipjndont  upon  the  repayment  of  the  mort- 
gagB-ra)nov  being  made  at  the  stipulated 
time  and  that  it  should  not  be  enforced  ia 
default  of  repayment   at  that  time. 

As  to  acknowledgement  by  managing 
member  and  limitation  for  a  suit  for  fore- 
closure or  sale,  see  Limitation  Act  A  l'  of  1S77, 
Art  lJ-7  ■mdS.  v.).  NAlv\YAN\  AYYAR  u. 
VEXK.ATA  RAiMANV  AYYAR.  25  M- 220- 
19a     8.1   fi%— Attesting    witnesses — Remand. 

J  executed  a  mortgage  deed  by  putting 
her  finger  mark  to  it  and  P,  who  was  pre- 
sent, at  her  request,  wrote  her  name  on  it 
and  also  his  own  name,  preceded  by  the 
words   "by  the   pen  of." 

IMd  that  P  was  an  attesting  witness 
and  could  not  be  regarded  as  having  execut- 
ed the  document  on  behalf  of  J.  In  this 
case,  it  was  further  contended  that  tho  deed 
was  not  attested  by  two  witnesses,  and 
the  case  was  remanded  to  the  lower  court 
for  further  evidence  to  prove  that  at  least 
two  of  tho  signatories  to  tho  -document 
were  attesting  witnossses.  DTNaMOYHE  DE- 
BT  V.   BON    BEHARY    KAPUR.    7    C-  W- 

y.  160- 

197  S.  59 -Evidence  Act,  ss.  70.  lit— 
M'irtgage  bond — Attesting  witnesses— Pre nimp- 
lion. 

Two  names  appeared  on  a  mortgage  bond 
as  attesting  witnesses.  One  of  them,  the 
writer  of  the  bond,  denied  the  exetutioQ 
of  the  bond,  but  it  was  proved  that  such 
denial  was  false.  Tho  other  man  admitted 
tho  execution  of  the  bond  in  his  presence 
Imt  could  not  remember  if  the  executant 
signed  it  in  the  presence  of  the  writer.  On 
the  face  of  the  bond,  the  signature  of  the 
writer  appeared  above  that  of  tho  other 
man. 

Held  that  under  such  circumstances, 
the  presumption  arose  that  both  of  them 
signed  the  bond  as  attesting  witnesses  after 
iti  execution.     JOGENDRA  NATH  v.  NITAI 

CHURN.    7  C-  W-  N.  884. 

198  S.  .59— .4«('s<(7(io»,  of  mortgage. 
Held  that  the  attestation  of  a  mort- 
gage deed  .spoken  of  in  s.  59  of  the  Trans- 
fer of  Property  Act,  1882,  does  not  mean 
only  attestation  of  the  execution  of  the  deed 
in  tho  presence  of  the  witnesses  thereto,  but 
includes  also  attc=-tation  after  execution  of 
the  deed  of  the  acknowledgement  by  the  exe- 
cutant of  the  signature  on  the  deed.  Gruidra, 
Nath  Midccrjee  v.  Bejoy  Gopa.l  Mukerjee.  (I.  L. 
B.,  2G  Oal.  24fi),  and  Abdid  Karim  v.  Salivmn. 
(I  L  R.,  27  Cab,  190)  dissented  from.  Eamji 
V.  Parvati,  (-1  B.  L.  R.  869)  and  tho  ohitor  dic- 
tum \n  Seikh  Clhc:iY.  Bhau-aiii  prasail.  (.\. 
W.  N.  1896,  p.   89)  followed.  GANGA  DEI   t). 


(     607     ) 


CIVIL   DIGEST  OP  CASES 


(    G09    ) 


Sup:  Govt  acts  (IV  of  1882)  {Go»tdj  Sup:  Govt,  acts  (IV  of  1882)    (Contd.) 


SHIAM  SUNDER.  A-  W-  N.il903-  P-  201  = 
26  A.  69  ,     , 

199.  S-  39— Attestation  of  mortijage-hond—- 
Meaaing  of  the  word  "  attested" — Attestation  in 
the  presence  of  the  mortgagor  after  having  re- 
ceived from  him  a  personal  acknowledgement 
of  the  signature. 

A  mortgage-bond  was  signed  by  tho  mort- 
gagor, was  attested  by  three  witnesses  aud 
wsTs  duly  registered.  In  a  suit  for  tho  mort- 
gago-dobt,  it  appeared  from  the  evidence  that 
none  of  the  attesting  witnesses  had  actually 
aeon  tho  execution  of  the  deed  by  tho  mort- 
ga"or,  but  must  have  attested  merely  ou  tho 
mortgagor's  admission  of  his  signature.  Tho 
lower" Courts  held  that  this  was  not  gufBoiout 
under  S.  59  of  Transfer  of  Property  Act,  aud 
that  the  mortgage  was,  therefore,  invalid.  On 
appeal  to  the  High  Court,  Held  that  tho 
attestation  was  sufficient.  A  mortgage-deed 
is  attested  within  tho  meaning  of  S.  5'J  where 
the  witnesses  have  signed  it  in  the  pro 
sence  of  the  mortgagor  after  having  received 
from  him  a  personal  acknowlodgemout  of  his 
signature.  ABDUL  KARIM  v  SALIMUN. 
(I  L   II  ,27  Gal.  I'M)   dissented  from.— \IA:\L]1 

V.  BAI  PABVATI.    4   B-  L.  R- 839-27- B- 

91- 

200  S  69- — Attesting  luitness—  Writer — 
See  Evidence  Act  S.  G3,  Col.  189.    5.  C-  W-  N- 

454 

201-  S-  52.— Attestation  bij  a  mark— Suf- 
ficient, jv.  .  , 
An  attestation  by  a  mark  is  a  sufficient 
attestation  within  the  meaning  of  S.  59  of 
the  Act.  2  C.  W.  N.  603,  11  L.  J.  Ex.  193  ;  8 
Ves  185-  8  Ves.  504;  Gl  R.  R.  ISa;  3  B.  882,- 
11  b  429;  15  M.  261,  31  R.  R.  7.55;  32  R. 
B  328  and  i  L.  J.  M.  C.  2.\  Kofd.  to.- 
SHRIKISHEN  MAYACHAND  v.  SONBA 
BltOER   1.   N-  L-  R-  14- 

20?-  S-  59- — Attestntioiiof  mortgage-deed— 
Ecidence — Onus — 'Omnie  rite  esse  acta.' — Fore- 
closure suit — 

Some  of  the  mortgagors  admitted,  whilo 
others  denied,  execution  of  the  mortgaged- 
deed  sued  on.  The  first  Court  put  the  burden 
of  proving  tho  mortgage  to  he  valid  on  the 
plaintiff.  The  attesting  witnesses  deposed  that 
they  saw  tho  executants  sign  and  that  they  at- 
tested tho  document.  The  Qourt  disbelieved 
them  and  h  Id  the  deed  to  be  operati .  e  merely 
as  a  simple  money-bond.  On  plaintiff's  appeal 
the  Div  sional  Judge  held  that,  as  tho  exe  ;u- 
tion  of  the  deed  had  been  proved  and  the 
attestation  was  one  prima  fiacie  duly  made, 
it  should  be  presumed  valid  unless  there 
was  definite  ovlde  ice  showing  the'  contrary; 
and,  that,  as  the  burden  of  proof  lay  ou 
tho  defendants  and  they  bad  not  satisfac- 
torily discharged  it,  plain  ifts  were  entitled 
to  obtain  the  foreclosure  decree  prayed 
for.  On  second  appjal,  it  was  further  con- 
tended in  support  of  the  mortgagees  that, 
S.  70  of  tho  Indian  Evi.lenco  Act  is  incon- 
sistent with  their  being  required  to  do  more 
than  prove  execution  by  the  mortgagor  of 
a  deed,  which  purports,  on  its  face,  to  have 
been     attested     but    that     contention     was 


overruled  on  the  ground  that  there  waa 
no  such  inconsistency  sinoo  tlio  execution 
of  a  deed,  to  whose  validity  attestation  is 
essential,  designates  tho  whole  operation, 
including  both  the  signature  of  the  party 
and  tho  attestation  of  tho  subscribing  wit- 
nesses ;  and  S.  70  of  the  Indian  Evideuco 
,\ot  lays  down  no  rule  as  to  the  harden  of 
proof,  but,  in  a  particular  class  of  cases, 
makes  proof  of  partial  excoulioQ  adequata 
as   proof    of    complete   execution. 

Held,  also,  that  where  there  is  evidence 
on  both  sides  as  to  the  factum  of  attestation, 
the  maxim  "omnia  rite  esse  acta"  can  on- 
ly be  ro.^orted  to,  if  at  all,  when  tho  evi- 
dence on  both  sides  is  evenly  balanced.  Tho 
maxim  operates  when  there  is  no  evidence 
on  either  side,  and  possibly  it  may  bo  used 
to  eke  out  unconvincing  testiraouy  on  ona 
side  only.  In  the  present  cas3,  theroforo, 
the  decree  of  the  lower  aiipollate  Court  was 
reversed,  since  it  had  erroneously  proceeded 
as  if  the  maxim  oomiJcllod  tho  m  irl^^agors  to 
show  that  the  attesting  witncssoi  could  not 
have  seen  the  mortgagors  sign  the  mjrlgage- 
doed.     JHAMA  v.    DEUBUX.     2  N-  I,   R   10- 

203-  8-  59- — Attestation,  luhcn  valid — 
Indian  Succession  Act,  S.  50. 

There  is  no  attestation  unless  the  act  o£ 
signing  by  the  person  who  executes  the  docu- 
ment is  done  in  the  presence  of  the  attesting 
witnesses.  The  thing  must  be  dono  in  the 
presence  of  the  man  who  in  future  will  bo 
able  to  testify  that  it  was  done. 

The  provisions  of  S.  50,  ol.  (3)  of  the  Suc- 
cession Act  cannot  be  made  applicable  to 
other  Acts  as  though  they  app"arod  in  an 
Interpretation  Act.  Those  pi'ovisions  have 
a  special  history  and  follow  the  provisions 
of  the  Wills  Act,  1  Vic.  C.  36;  aud  it  would  not 
be  justifyable  to  apply  them  to  otlior  Acts. 
26  C.  246.  27  C.  190,  33  C.  864,  7  C.  W.  N.  160, 
followed.  27  B.  91,  26  A.  69,  dissented.  SH.VMU 
■pA^TTAR  V.    ABDUL   KADEB  RAVATHEN. 

3  M  L  T  300- 

204-  S-  59- — Mortgage-deed,  execjition  of — 
Attestation,  required  by  law — "Attest"— " Attes- 
tation," meaning  of— Signatures  of  witnesses 
afli.ved  by  other  ^"''■sohs,  with  their  consent — 
Marks,  affixing  of,  absence  of — Illiterate  witnes- 
ses—Touching of  pe7i,  if  sufficient. 

Per  Bnmpini,  J. — A  deed  required  by  law 
to  be  attested  is  properly  executed  when  tho 
signatures  of  the  witnesses  aie  affixed  for 
them  to  the  deed  by  another  person,  with 
their  consent,  they  being  illiterate  and  not 
able  to  write.  It  is  not  neociary  that  wit- 
nesses should  put  their  marks  at  the  deed 
themselves,  any  such  mark  on  the  deed  not 
being  implied  iti  the  word   "at. est." 

"To  attest"  means  only  to  witness  the 
execution  of  a  deed  and  there  is  nothing  to 
preclude  the  signatures  of  the  witnesses,  as 
in  this  case,  from  coming  uudir  the  heading 
of  attestation. 

Per  Mookerjee,  J.~"T!o  attest"  is  to  bear 
witness  to  a  fact,  and  it  is  not  necessary  that 
the    witness    attesting    a    document    should 
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Bigu  his  name  parsonally.     9   M.  it  W.  40i;  9 
Q.  B.  D.,  139;  i  EL  di  D.  459,  referred  to. 

A  sigaatura,  aa  oontoniplatod  by  section 
89  of  tho  Transfer  of  Pi-operty  Act  (IV  of 
1882),  need  not  be  by  tho  mortgagor  personal- 
ly but  may  be  by  some  i)or9oa  acting  on  his 
behalf  and  under  his  authority.  If  the  mort- 
gagor is  illiterate  it  is  a  good  signature,  if 
in  the  presence  and  at  tho  request  of  tho 
mortgagor  somo  other  parson  signs  the  mort- 
gagor's name  on  his  behalf  as  oxooutaut  of 
the  deed.  There  is  no  distinction  in  this 
respect  between  the  signature  of  the  mortga- 
gor and  the  attestation  by  the  witnesses.  2-i 
All,  319,  referred  to  and  followed.  3  C.  W.  xV,, 
603,  referred  to  and  explained.  7  C.  W.  N., 
ir,0;  29  Gal.,  749.  referred  to.  SASI  BHUSAN 
PAL  V.  CHANDEA  PERHKAR  Q.  Ii.  J.,  41 

=  83  C  861- 

205-  S.   59-— attestation  of  document — Ad- 
inission  of  execution — Mortgage. 

The  attestation  required  by  section  59  T. 
P.  A.  is  au  attestation  by  witnesses  of  the 
execution  of  the  document  and  not  of  tho 
admission  of  execution.  27  G.  190,  3C  C.  7S, 
26  G.  246,  3M.  I.  A.  395  fnlloiued.  PANDU- 
BANG  V.  BAL  \JI.— U.  Q-  P.  L.  R.  1901— P. 

42 

206-  S.   b%-— Signature    with    mortgagor's 
authority. 

Held,  that  S.  59  does  not  require  personal 
signature  of  the  mortgagor  although  if  the 
mortgagor's  signature  is  aflixed  for  him  by 
another  man  with  his  authority.  MIRZA 
HAIDER  ALI  V.  RAJA  JANG  BAHADUR. 
6  0  C  279- 

(In  this  case  the  mortgage  deed  was  sign- 
ed by  another  person  for  the  mortgagor  at 
lattcr's  request). 

207.     8.     69.     Non-compliance,      Personal 
covenant  to  pay: — 

Per  Subrahmanya  Aiyar,  J; — It  is  settled 
law  that  non-registration  of  deeds  purporting 
to  mortgage  immoveable  property,  and  as  such 
requiring  to  be  registered,  does  not  affect  the 
validity  of  the  contract  to  pay  tho  debt.  Non- 
compliance with  the  provisions  of  S.  59  of  the 
Transfer  of  Property  Act  cannot  have  any  fur- 
ther effect  than  to  invalidate  the  instrument 
as  a  mortgage,  i.  c  ,  as  a  transfer  of  an  interest 
in  immoveable  property  tor  tho  purpose  of 
securing  repayment  of  a  lonn,  and  if  the 
instrument  contains  a  personal  covenant  to 
pay,  the  same  may  be  enforced,  in  spite  of 
non-registration.     SADU     KAVAUR  v.    BA 

SAVIAH.    17M-L.  J.  167  =  30  M.  284. 

208-  8.  59.  100.    Invalid  mortgage,  creates 
a  charge — Construction. 

A  document,  which  fails  to  comply  with 
the  requirements  of  S.  59,  and  is,  in  conse- 
quence, no'  a  valid  mortgage,  can,  neverthe- 
less, operata  io  create  a  charge,  upon  tho  pro- 
perty mentioned  therein,  under  S.  100,  on 
the  principle  that  legal  etioct  should,  if 
possible,  be  gi- en  to  a  lepal  intention  clearly 
expressed  (24  U  299  referred  2P..  C.  78  Dissent- 
ed). NELLAKANTAM  IYER  v.  MADA- 
SAMI  TEVAN.     17  M-  L.  J.  39. 

209-  8.   59,    100.     Mortgage  deed— Attes- 
tation— Charge, 


Sup:  Govt,  acts  (IV  of  1882)  {Contd.) 

Tho  failure  to  comply  with  tho  provision 
for  attestation  contained  in  section  59  of  the 
Transfer  of  Property  Act  1882,  does  not 
convert  a  mortgage  transaction  into  a  charge. 
NARAYAN  BABAJI  v.  LAKSflJIANDAS 
HARAKGHAND.     7  B.  L-  R-  934- 

210.  8.  59.  98-  Kanom  mortgage  redemp- 
tion and  renrwal  of  the  mortgage.  Seo  mort- 
gage redemption.  V.  Y.  L.  GOPALAN 
NAIK  V.  P.  KANHAN  MENON.     15  M-  !•  T. 

131  =  17  M  L.  J.  189  =  30  M  SCO 

211.  8.59.123-  Signature  uf  Moitgagor— 
Mortgagor's  name  signed  by  the  scribe  of  the 
document  at  the  request  and  in  the  presence  of 
an  illiterate  mortgagor — Signature  held  to  be 
good— Maxim— Qui  facit  per  alium  facit  per 
se — Constrnction  of  Statutes. 

It  is  not  imperatively  required  by  s.  59 
of  tho  Transfer  of  Property  Act  1882,  that  a 
mortgage,  where  the  principal  money  secured 
is  Rs.  100  or  upwards,  shall  be  signid  by  the 
mortgagor,  with  his  own  hand,  or  by  an 
agent  specially  appointed  in  that  behalf.  If 
the  mortgagor  is  illiterate,  it  is  a  good  signa- 
ture if,  in  tho  presence  and  at  tho  request  of 
the  mortgagor,  somo  other  person  signs  the 
mortgagor's  naine  on  his  behalf  as  executant 
of  tho  document.  So  held  by  Stanley,  C.  J., 
and  Knox,  Blair  and  Banerji,  J.  J.  ("Aikman, 
J.,  dissentiente)  overruling  the  decision  in 
Moti  Begam  v.  Zorawar  Singh,  (All.  W.  Notes, 
1809,  p.  196). 

Per  Aikman,  J. — Whether  or  not  tho 
autograph  signature  of  the  executant  is 
required  to  any  particular  document  is 
usually  a  question  of  construction  to  bo 
decided  separately  in  each  case.  In  tho  case 
of  a  mortgage  eieoutod  in  acoordanco  with 
tho  provisions  of  S.  59  of  tho  Transfer  of  Pro- 
perty Act  1882,  the  law  requires  the  pm-sonal 
signature  of  the  moitgagor.  In  tho  course 
of  the  judgments  the  following  authorities 
were  referred  to— (2  Beng.  N.  0.,  776) ;  (L.  R., 
22  Gh.  D.,  112);  (L.  R.,  8  Q.  B.,  305),  (L.  R.,  32 
Gh.  D.,  3.37);(20W.  R.  Cr.375):  (8W.  R  ,  1),  (14 
Q-  B.  L).,  22).  (L.  R,  1S19  A  G,  531);  and  (6  Moo. 
P.    G,    1).    DEO    NARAIN    R\I    v.    KUKTR 

RIND.-. A.  W-  N-.  1902  "P- 127-24-  A.  319- 
(F  B  ). 

212.  8    59— See  S.   .3,   58,  59—33   C.   410. 

No.    12  suira. 

213.  S.  59-See  S.  54,  59,  99,  100—28.  M. 
51.    No.    11  supra. 

214.  8.  59— See  S.  55,  59—30  M.  284.  No. 
1C7   surra. 

215-  8.  59— See  S.  58,  59—3  M.  L.  T.  317 
No.    175   S2ipra. 

216-  8.  59— See  S.  58,  59,  100-32.  C.  729 
No.    182   suvra.     See  also   9  C.  W.  N.   100 

217-  8.  59— See  S.  58,  59,  100—9  C.  W.  N. 
1001  No.  183  and  7  C.  L.  J.  492.  No.  184 
supra. 

218  8.  60 — Mortgage — Eight  of  a  purcha- 
ser of  a  part  of  equity  of  redcvtption  to  re- 
deem the  whole — Mortgagee's  option.' 

Held  that  a  purchaser  of  a  portion 
of  the  equity  of  redemption  was  not  entit- 
led to  redeem  the  whole  against  the  will 
of  mortgagee.  He  could  rede.MU  Iul;  por- 
tion  only.     13    M.  I.  A  401    at  P.    415  follow- 


(    Cll     ) 


CIVIL  DIGEST   OP  CASES. 


(    612    ) 


Bnp:  Govt,  acts  (IV  of  1882)  (Conti.)        Snp:  Govt,  acts  {IV  of  1882)  {Contd.) 


ed.     GBISHCHANDAK   DEY  v.  JURA   MO- 
NI  DEY.    5  C.  W-  N-  83- 

219.  S.  GO— Mortgage— Effect  of  mortga- 
gee imrchasing  part  of  the  mortgaged  proper- 
ty— Bedemption. 

Where  a  mortgagee  acquires  a  part  of 
the  mortgaged  property,  aad  thus  a  fusion 
takes  place  of  the  rights  of  the  mortgagee 
and  the  mortgagor  in  the  same  person, 
the  indivisible  character  of  the  mortgage  is 
broken  up,  and  one  of  several  mortgagors 
may  in  such  a  case  redeem  his  own  share 
only  on  payment  of  a  proportionate  part 
of  the  mortgage-money  but  he  cannot  com- 
pel the  mortgagee- to  allow  him  to  redeem 
tlie  shares  of  other  persons,  in  wliich  ho  is 
not  interested.  2  All.  565,  followed.  17  All. 
63,  referred  to.  15  Bom.  2i,  distinguished. 
KALLAN     KHAN   v.    MAKDAN     KH.AN.— 

A.  W-R.  1905    P  225  =  28  A  155- 

220-  S.  60-— ^^orlyage— Purchase  of  part 
0/  the  mortgaged  property — Mortgage  foreclosed, 
purchaser  wit  being  made  a  party — Right 
of  purchaser  to  redeem  part  of  the  mortgaged 
property. 

The  plaintiffs'  father  purchased  some 
sir  land  which,  along  with  other  property, 
was  the  suij  :ct  of  a  mortgage  by  condi- 
tional sale.  The  mortgagees  subsequently 
instituted  a  suit  for  foreclosure,  in  which 
they  obtained  a  decree  and  an  order  ab- 
solute for  foreclosure.  But  the  mortgagees, 
although  they  had  notice  of  his  interest 
in  the  mortg.i.ged  property,  did  not  join 
the   purchaser    as  a  party    to    their   suit. 

Held  that  tliere  was  no  bar  to  the  plain- 
tiff's suing  to  redeem  that  portion  of  the 
mortgaged  property  in  which  their  father 
bad  acquired  an  interest,  and  that  they 
were  not  bound  to  redeem  the  whole  mort- 
gage. 2.  A.  L.  J.  752  followed.  BRIJ  KI- 
SHORE    V.    MADHO.   3.    A.     L-   J-    27.  =  A- 

W-  N.  1905.  p.  278  =  28.  A-  279- 

i21.  S.  QQ.—Clog  on,  right  of  redemp- 
tion. 

Where  a  hond  contained  a  covenant  to 
the  effect  that  a  usufructuary  mortgage  pre- 
viously executed  between  the  same  parties, 
should  not  be  redeemed  until  the  money 
payable  on  the  bond  should  have  been  paid 
up    with    interest: 

Held,  such  covenant  operated  as  a  clog 
on  the  mortgagor's  right  of  redemption  and 
could  not  be  enforced.  4  A  85  not  follow- 
ed.—SHEO  SHANKER  V.  PARHA  MAHTON, 

A-  W.  N-,  1904,  p.  123  =  28  A-  559- 

222-  S-  QQ.— Partial  redemption  when 
allowed. 

Where  a  mortgagee  purchased  equity  of 
redemption  in  a  portion  of  the  mortgaged 
property,  a  portion  of  the  mortgage  debt 
is  proportionately  extinguished  and  the  mort- 
gagor is  entitled  to  redeem  the  remainder 
on  payment  of  proportionate  mortgage  mo- 
ney. 22.  A  284  referred  to.  SHIBLAL  v. 
BHAWANI     otlANKAR.      A.    W-    N.    1903 

P    190  =  26.  A-  72. 

223.  S-  60- — Claim  in  the  alternative — 
Ejfecl  on  suit  xohere   there  has  been  no  pre- 


vious tender  or  payment  of  mortgage  amount, 
A  mortgagor  who  institutes  a  suit  for 
the  redemption  of  his  mortgaged  property 
is  entitled  lo  put  an  alternative  claim  be- 
fore the  Court.  He  may  aver  that  the  mort- 
gage nionev  has  been  repaid,  and  in  the  alter- 
native, in  the  event  of  the  Court  finding  any 
sum  to  be  still  due  under  the  mortgage,  that 
he  is  prepared  to  pay  such  further  sum.  S.  60 
of  the  Transfer  of  Property  Act  raises  no 
bar  to  a  suit  for  redemption  where  the  mort- 
gage money  has  not  been  paid  or  tendered. 
—  P.UTCHANNA     V.    VARAHALU,    24     M., 

408. 

224.  S.  60  —Foreclosure  of  a  portion  of 
the  mortgaged  property. 

Under  S.  60  if  the  mortgagees  have  ao- 
quired  in  whole  or  part  the  share  of  a 
mortgagor,  a  person  interested  in  a  sharo 
only  of  tl\e  mortgaged  property  may  redeem 
his  own  share;  and  in  such  a  case,  the  mort- 
gagee also  is  entitled  to  foreclose  such  a 
share.  INU  KHAN  v.  NAIMUDDIN  SIR- 
CAR, 3.  c.  L    J.  877. 

225-  S.  QQ.—Piirchase  by  mortgagee  of  a 
pcrtion  of  moiigaged  property — Bight  of  one 
mortgagor   to  redeem  his  sliare. 

When  a  mortgagee  purchases  the  equity 
of  redemption  in  a  portion  of  the  mortgaged 
property  the  integrity  of  the  mortgage  i3 
broken  up,  and  one  of  the  several  mortgagors 
can  redeem  only  his  sharo  of  the  propertv, 
13  M.  I.  A.  404,  2  A.  565,  5  G.  W.  N.  8-3  refeired 
to.  MUNSHI  V.  D.\UL  \T.  4  A-  L-  J.  74= 
A  W  N  ,  1907,-P-  49=29  A.  262 

226-  S-  60-  Constritction  of  mortgage- 
Provision  to  make  over  land  on  failure  to 
redeem  at  a  certain  time. 

Held,  that  in  Upper  Burma  the  Courts 
being  bound  not  by  the  ancient  law  of  Indii 
in  relation  to  mortgages,  but  by  equity,  juslieo 
and  good  conscience,  the  equitabl.;  ru.^- con- 
tained in  section  60  of  the  Transfer  of  Pro- 
perty Act  would  apply  in  favour  of  redemp- 
tion— But  that  if  the  case  were  one  depending 
on  the  terms  of  the  contract  when  the  terms 
of  the — deed  were  that  the  mortgagors  would 
redeem  at  a  certain  time  and  if  they  failed  to 
do  so  would  make  over  the  land  outright  to 
the  mortgagees,  and  the  mortgagors  sued  for 
redemption  after  the  expiry  of  the  stipulated 
time,  the  mortgagors'  right  to  redeem  was 
not  forf.jited  by  reason  of  their  having  failed 
to  redeem  at  "the  stipulated  time — that  the 
contract  was  not  intended  to  execute  itself, 
and  that  a  further  transaction  was  necess.ary 
before  the  land  could  become  the  propertv  of 
the  mortgagees.  20  C.  1,  U.  B.  R.  1897  to 
1901,  P.  502,  U.  B.  R.  1897  to  1901,  P.  509 
followed.  S.  L.  B.  549  and  645,  1  L.  B.  R.  1S2, 
13  M.  I.  A.  560,  1  M.  1  referred  to.  NGA  KYA 
V.  NGA  YU  NUT.  U.  B.  B.,  1907,  P.  1  mort- 
gage. 

227-  S'  60- — Mortgage-deed  with  forfeiture 
clause.  T.  P.  Act  not  extended — Rule  of  Eng- 
lith  Eguiiy  Courts — Clogging  rights  of  redemp- 
tion. 

Where  a  mortgage  of  land  by  a,  registered 
deed  stipulated   that   if   the    mortgagors  did 
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rot  redeem  within  two  years  the  mortgagee 
would  bo  entitled  to  outright  ownership  of 
the  kind,  and  such  land  was  situate  in  a  place 
to  which  the  T.  P.  A.  had  not  been  extended. 
Held,  that  the  mortgagor  must  be  held 
bound  by  the  clause,  and  that  oousefiueutly 
he  had  no  right  to  redeem  the  land.  7  B.  L. 
R.  136,  1.  M.  1.  followed.  S.  J.  L.  B.  519  and 
615    referred    to.     MAUNG    MAUNG    v.    MA 

BAK  SON.    1  L-  B  R  1900  02,  P- 192- 

228-  S.  60 — Creation  of  a  term  in  mort- 
g  age — Uedemption. 

Despite  the  creation  o£  a  term,  a  mort- 
gagor may  redeem  at  any  time  unless  it 
appears  from  the  nature  of  the  mortgage  or 
from  other  circumstances  that  the  term  was 
created  in  favour  of  the  mortgage  as  well  as 
of  the  mortgagor.  S.  60,  T.  P.  A.,  does  not 
alter  the  Law  as  it  previously  existed.  1  C. 
P.  L.  R.  1  dissented  from.  5  B.  22,  2  M.  314, 
22  B.  677,  8  A.  95,  16  M.  486,  23  M.  33  referred 
to  o.nd  discussed.     JIVAN  LAL   v.  DHUNDE. 

16  C  P-  L.  R.,  1903,  p.  59- 

229-  S-  QQ.—Suit  for  redemption — Absence 
of  tender  of  amount  due. 

Held,  that  where  there  is  a  dispute  as  to 
the  amount  due  and  the  mortgagor  makes  no 
tender  or  tenders  what  turns  out  to  be  an 
insufficient  sum,  his  suit  for  redemption 
should  not  be  dismissed  on  the  ground  that 
no  tender  was  made.  BURMA  BAKSH  v. 
SURAJ  SINGH.     5  0-  C-  127. 

230-  S-  60-— Sf^e  S.  5i,  GO,— 24  M.  ii9 
No.  142  su.2)ra. 

231-  S.  60— See  S.  5S,  60—28  B.  371 
No.  186  su2)ra. 

232-  60,  Qh—Sidt  for  foreclosu-re— Fur- 
ther charije  subsequent  bond  stiptdating  repay- 
ment at  tJiO  time  of  redeeming  previous  mort- 
gage— Cta/  on  redemption. — See  mortgage. 
RADHA  KRISHNA  v.  SHEO  DIAL.  8  0-  C- 
132 

233-  S-  60.  62, — Law  of  mortgage  in  Oudh 
— Previous  to  T.  P.  A. — liedcmption — Suit — See 
Mortgage— AHMAD  BAKSH  v.  SETH  RA- 
GHUBARDIAL.     3  0-  C-  371. 

234-  S.  QQ,T^—Porth>nuf  mortgaged  pm- 
pertySee  Mortgage— BALDED  BAKHSH 
SIKGH  V.  JAWAHER  SINGH.     2  0  C  344- 

.235-  S.  60,  92.  93— Mortgage— Redemp- 
tion— Second  suit  for  redctnption — Civil  Proce- 
dure Code,  Section  13 — Bcs-judicata. 

Wlicii  the  plaiutiS  obtained  a  decree  for 
redemption  directing  that  if  payment  was 
not  made  within  the  time  fixed^ 'the  iidg- 
ment  should  be  deemed  to  be  non  exi:;Lent' 
and  he  failed  to'pay  the  decretal  amount 
within  the  time  allowed^/icM,  that  he  was  not 
precluded  from  bringing  a  fresh  suit  for  re- 
demption.— 19  Ail.,  202,  overrulled,  S  Mad.,. 
119;  7  Mad.,  it23;  &  Mad.,  478;  IS  Mad.,36S; 
17  Mad.,  96;  19  Mad.,.  40;  21  Mad.,  18;  N.  W. 
P.  H.  C.  B.,  1S67,  P.  2SG;  N.  W.  P.  H.  C.  R., 
1868,  p.  381;  N.  W.  P.  H.  O.  R.  1871,  p.  62;  i 
All.,  481;  11  Alt.,  386;  21  All.,  251:  7  Bom.  467  lU 
Bom.,  i6J;  13  Bom.,  567;  32  W.  P..  (0.  R.)  172; 
13  M.  I.  A.,  404,  ref  rred  to,— SITA  RAM  v. 
MADHO  LAL.— W.  W-  A-.  1901,  p  194- 
83iJ.     3.  60,  83»  dj—Olog  an  rcdcnpiion  of 


Mortgage — Purchaser  of  part  of  equity  of  re- 
demption, right  of,  to  redeon  the  whole  mortgaga 
— Right  of  purchaser  of  another  part  of  the 
equity. 

Held,  that  provisions  in  a  bond  exoc-utoct 
after  the  execution  of  a  usufructuary  mort- 
gage, to  the  elleot  that  the  mortgage  would' 
not  bo  redeemed  until  the  money  payablo'On 
the  bond  was  fully  satisfied,  were  a  clog  and 
fetter  on  redemption  placing  in  the  way  of 
the  mortgagor  a  bar  to  the  exorcise  of  the 
right  of  redemption  which  the  law  gave 
him,  and  therefore  provisions  which  could, 
not  be  enforced.  Held  also  that  where  the 
plaintiff  was  the  purchaser  of  apart  of  the 
equity  of  redemption  and  paid  into  the  Court 
the  whole  amount  duo  on  the  raortgags  loc- 
the  purpose  of  redeeming  the  whole  of  tho 
mortgage,  the  efloct  would  be  to  satisfy 
and.  disohargo  tho  mortgage  fully.  The  put- 
chaser  of  another  part  of  the  equity  ot 
redemption  could  not  in  tho  same  suit  claim 
to  have  his  proportionate  share  in  the 
mortgage  redeemed  as  there  would  be  no. 
longer  any  subsistiug  mortgage  which  could 
be  enforced  or  redeemed.  (A.  W.  N.,  1904,  Pi 
123) /o«owc(i— RUGA D    SINGH  v.  SAT  NA- 

RAiN  siNGH.-A.  W-N-,  1904,  p.  208= 
27  A- 178- 

23;7.  8.  61- — Clog  oiicquify  of  redemption — 
See  Mortgage — Redemption  oi-og  on.  RAMA. 
SWAMI    PATTAR  y.   GITINNAN  ASAUI.     H 

M-  L.  J.  132=24  M  449- 

Also,  Sheo  SUanker  v.  Parmau  Mehton,  A._ 
W.  N,  1904,  P.  123=1  A.  L.  J.  282  =  26.  559;- 
also,  Durga  Porshad  v.  Dukhi  Roy,  9  G.  W.  N., 
791 ;  also,  Kauleshar  Siugh  v.  Raghubir  Singh, 
1  A.  L.  J.,  224  ;  also,  Ragad  Singh  v.  Satnaraia 
Singh,  A.  W.  N.,  1905,  P.  203  =  1  A.  L.  J.,  572  = 
27  A.  178  ;  also,  Bhagwaudas  v.  Shamdas,  A. 
W.  N.,  1901,  r.  121  =  23  A.  429;  also,  Hari  v. 
Vishnu,  6  B.  L.  R,  313  =  28  B.  349  (F.  B.) ; 
also,  Kahayialal  v.  Narhar,  27  B.  297  ;  aUo, 
Mahomed  i'.  Ezekiel,  7  B.  L.  R.,  782  ;  and  also, 
Rajimal  v.  Shivaji,  4  B.  L.  R,,  906  =  27  B.. 
lol. 

238-  S.  Q\.— Clog  on  equity  of  redemption. 
BHARTU    V.    DALIP.     3   A-    L-  J-,  672=A. 

W-  N  ,  1906.  p.  278. 

239'  S-  61- — Clog  on  equity  of  redemption. 
See  Jlortgage  Rodjmption,  clogou.  DURCiA 
PER3IIAD  V.  DUKHI  ROY.  9  C-  W.  W.. 
789' 

240-  S.  61.— Sec  S.  60,  61— S  O.  C.  132 
No.  232  supra. 

241-  S.  62— See  S.  60,.  63—3,  0.  0.371 
No.    233   supra. 

242.  S.  62. — Discretion  of  Court  in  dec- 
reeing redemption  in  a  suit  for  possession — 
Suit  for  jjiwscssio?i  to  be  treated  as  one  for 
zar-i-peshgi  Zease— See  Mortgage  Redemption 
BIASAT  H  US-UN  v.  GA.URI  PER3HAD— 
4-  0    C-  257. 

243-  S-  62  and  6S. — Rede»iptior.  Iiimi^ 
tat  ion  Act  art.  134 — Mortgage  by  mortgagee's, 
donee  purpoHing,  to  be  c^  a  proprietary,  in- 
terest in  the  -morgaged  property — Forcelostire^ 
A  mortgagor  ordinarily  caanot,  bofura 
the   time   limited  for  payment  to   the  mort- 
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gftgeo  expires,  take  prooeedingg  to  redeem 
the  mortgage  (U  Sim  i-iT,  5  B  22,  8  A.  1)5, 
L.    B.   1900,  1  ch.   142  Rofdl. 

A,  tlie  widow  of  a  usufructuary  mort- 
gagee iu  possessiou  made  a  gift  of  the  mort- 
gaged property  to  B.  B.  mortgaged  part 
of  the  property,  the  subject  of  this  gift,  to 
C,  purporting  to  mortgage  the  full  pro- 
prietary interest  iu  the  property.  C.  took 
proceediags  for  foreclosure  against  B,  as  ab- 
solute owuer  and  obtained  foreclosure  aud 
possession    of  the   property. 

Held,  on  the  finding  that  C  acted  bona 
fide   and    had    no    reason    to    suppose  that  B 

\?a3  not,    as   he    represented   himself    to     be, 

the    full    owner   of    the  property   mortgaged, 

that  0.  was  entitled,  as  agaiust  the  repre- 
sentative  of   the   original   mortgagor,    to  the 

protection    afforded    by     article     131    of    the 

second    sehedule   to    Act  No.    XV  of    1877  25 

M.    99,   23   B.   614,    D;    9   A.   97,  14   M.    I.   A. 

1,    15   B,    683,    20   A.    482,    22    B.    22=.,   24    M. 

471,  27  B  373,    Refd.     HUSENl    KHANNUiM 

V.    ALI    HUSEN     KHAN,    A-    W-    N-  1907 

p.  133=4  A.  L.  J.  375=29  A  471- 

214     S.   63   and   70— Accession. 

The  meaning  of  the  term  accession  in 
S.  63.  T.  P.  A.  is  explained.  In  this  case  B 
took  an  usufructuary  mortgage  of  his  lanis 
from  A  for  16  years.  During  the  currency 
of  the  mortgage  B  took  a  deed  of  condi- 
tional sale  from  G,  an  ordinary  tenant,  aud 
obtained  a  conditional  decree  for  foreclosure 
on  the  28'ih  November  1898 ;  the  term  of 
B's  morigjgo  expired,  and  A  had  a  right 
to  recover  possessiau  of  his  land  on  10th 
April  1899.  Thi.s  right  he  (A)  successfully  au- 
forced  by  a  regular  suit.  On  3rd  Mity  1900 
B  obtained  an  order  absolute  for  foroolo- 
suro  aud  on  the  15Lh  .August  be  entered 
upon  the  possession  of  the  holding.  .A  sued 
to  ej.'ot  B  from  the  said  holding  alleging 
that  on  expiry  of  the  mortgage  term,  B's 
right  terminated  aud  that  tiia  mortgage  of 
the  holding  could  not  enure  for  B's  be- 
nefit. 

Held  that  the  conditional  gale  of  the 
holding  constituted  an  accession  within  the 
meaning  of  S.  03.  T.  P.  A.  and  that  the 
mortgagor  is  entitled  to  such  accession  on 
payment   to    the    mortgagee   of    the   expanse 

of   acquiring    it,     10.    Bom      4  C.    R.   359,   5. 

C.   198    followed.     For  iiistanoe  the  purchase 

by   an   usufructuary   mortgagee   of   a   rayoti 

holding   would   enure   for    thi   benefit  of  the 

mortgagor   whereas  the   purchase  of  o,  Malik 

Makhaza  plot  might    not  so   enure.     In    the 

one     case     he    purchases     as   landlord     aud 

must  taaka    it  good   to    the    original     land 

lord   from   whom    he  had    derived  bis  rights, 

and   his  ease    would    fall   under   3.  90  of  the 

Indian    Trusts   Act    1382.    In    the  other  case 

he   may   purchase    it    as   a   stranger   for    his 

own    benefit.     MOHANLAL    v.    CHAODHRI 

PULANDAR   SINGH.     14    C-  ?■  L-  K, ,  1901 

P  169. 

245     S.    63— See   S.  62,  S3— 39  A.   471.   No. 
2IJ   supra. 

246.     S.     63,    83,     84,     91— Prox>cr    time 


and  place  for  deposit  of  viortgage  money — 
Tenders  in  Cotcrt — Interest  upon  inorlgage 
miney — Subsequent  to  deposit  in  Court — See 
mortgage.  KASAM  SINGH  v.  MOHAM- 
MAD SADDIK  KHAN.     4,   0-  C-  887- 

247.    S.    64.— y.  P.  Rc7U  Ad  S.  9— And  U. 
P.  Tenancy  Act  S.  20. 

S.  64  T.  P.  A.  is  in  its  operation  sub- 
ject to  S.  9  Act  XII  of  1881  and  S.  20  oj 
Tenancy  Act  II  of  1901  U.  P.  Acts.  KE- 
HAR  V.  HUSSAN  ALI  KHAN.  2  A-  L- 
J.  683- 

248- — 8.     64-    Mortgage — Lease.    Renewal 
of — Effect  on  rights  of  mortgagor. 

If  a  trustee  or  mortgagee  obtains  a  lease 
during  the  continuanoe  of  the  trust  or  mort- 
gage, the  benefit  of  the  lease  taken  by  tbo 
mortgagee  or  trustee  enures  to  the  benefit  of 
the  cestui  que  trustor  the  mortgagor.  The  a- 
bove  rule  is  equally  applicable  in  the  cas3  of 
the  mortgagee  of  njotc,  and  even  if  mortgagee 
has  reviewed  it  by  throat  of  eviction.  B.\IJ 
NATH  SINGH  11.  HARIKISHEN  BHAG.AT. 
6-  C  W  N  872- 

249— S.  65-  Equity  of  rcpempiion  sold  in 
portion  of  mortgaged  property  to  discliarge  prior 
mortgage  decree — Purchaser's  right  to  recover 
his  purchase  money  from  puisne  mortgagee 
in  suit  by  the  latter  to  enforce  his  mortgage 
— He.-purchase  by  purchaser  of  equity  of 
redemption  in  portion  of  mortgaged  property  in 
a  revenue  sale — Bights  of  puicJiaser — Bights  of 
puisne   mortgagee  in  that  portion. 

A  portion  of  the  mortgaged  property  was 
sold  by  the  mortgagor  to  discharge  a  prior 
mortgage  decree,  Beld  a  puisne  mortgigea 
could  enforce  his  mortgage  against  the  portioa 
sold,  and  the  purchaser  could  not  claim  from 
the  puisne  mortgagee  the  purchase  mony  paid, 
by  him. 

The  mortgagor  must  be  taken  to  covenant, 
under  s.  65  T.  P.  A.  in  the  absence  of  contract 
to  the  contrary,  to  pay  all  pablio  charges 
iu  respect  of  the  mortgaged  property,  whea 
the  mortgagee  is  not  in  possession.  The  mort- 
gagee, and  any  one  claiming  through  him, 
is  entitled  to  the  benefit  of  this  covenant, 
but  the  purchaser  of  the  equity  of  redemption 
from  a  mortgagor  is  not  a  party  to  such  a, 
covenant,  and  there  is  no  obligation  on  him 
to  pay  the  public  charges  accruing  due  ia 
respect  of  what  he  has  purchased,  though 
it  may  be  to  his  interest  to  do  so  aud  avert  & 
revenue  sale  of  the  mortgaged  property. 

Where  a  person  purchased  the  equity  of 
redemption  inaportion  of  thu  mortgaged  pro- 
perty, but  before  the  revenue  p  ittah  wa3 
issued  in  bis  name  in  respect  of  the  portioa 
sold,  that  portion  was  re  sold  by  the  revenue 
authorities,  owing  to  a  default  in  tho  pay- 
ment of  revenue  in  respect  of  the  remaining 
portion  of  the  mortgaged  property,  aod 
purchased  again  by  the  purchaser  of  the 
equity  of  redemption  iu  the  portion  sold, 
the  purchaser  has  absolute  rights  aver  tha 
portion  purchased  and  ia  entitled  to  hold 
it  free  .of  the  mortgage,  and  the  puisne 
mortgagee  cannot  proceed  upou  that  portion. 
RKjStGA  SRII^XVASACHARI  y.GNANAPR.A- 
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KASA        MUDALIAB,     2  M- L- T-    86=30- 

M-67. 

250-  S-  65.  (5)  Cl.  (b)— Vendee  of  mortgage 
decrre  sold  free  fiwn  incovibi-a?ice  entitled  to 
retain  moncij  to  pay  off  claims  against  decree. 

Wliere  a  mortgage  decree  is  sold  free 
from  iucunibrauces,  the  purchaser  will  be 
entitled,  ujion  a  i^rinciplo  anologous  lo  that 
eraljudied  in  this  section,  to  retain  out  of 
the  purchase-money  a  sum  sufficient  to  pay 
oil  imy  claim  outstauding  against  the  decree. 
KHETSIDAS  AGARWALA  v.  SHIB  NAKA- 
YAN  MURDA      9  C-  W.  N-  178- 

251-  S-  65-  (C) — Duly  of  muttgagor  to  pay 
public  reccnuc  on  mortgaged  land — Sale  for 
arrears  of  revcni.e — Subsequent  sale  by  }>ur- 
chascr  at  revenue  sale  to  original  mortgagor — 
Bight  of  mortgagee  under  original  mortgage. 

It  13  the  duty  of  the  mortgagor,  under 
S.  65  (c)  of  the  Transfer  of  Property  Act,  to 
pay  the  public  revenue  accruing  due  on 
the  moitgaged  property  when  it  continues 
in  his  possession.  If  ho  fails  to  perform 
that  duty  and  the  laud  is  sold  for  arrears  of 
revenue  and  the  purchaser  at  the  revenue 
Bale  sells  the  land  to  the  original  mortgagor, 
the  mortgage  is  not  extinguished.  A  man 
cannot  he  allowed  to  take  advantage  of  his 
own  wrung,  and  notwithstanding  that  the 
land  uiighi  have  vested  in  the  purchaser  at 
the  revenue  sale  free  of  the  mortgage,  the 
original  mortgagor  (or  his  son),  on  his  pur- 
chase from  the  auction  purchaser,  cannot 
plead,  tor  his  own  benefit,  that  by  reason  of 
Buch  wrong  there  has  been  a  statutory  ex- 
tinction of  the  original  mortgage.  (10  M.  I. 
A.,  6'i'i  at  p.  5.57),/y/;oH'<;f?.— SANAGAPALLY 
LAI^SHMAYYA  V.  INTOOBY  BOLLA  RED- 

DY.    1.3M  L  J  129=26M.  385 
262-    S- 65  (e)-Sfc  S.  90-A.w.  N.  ioo3. 

F.  202  =  M  A.  93  No.  57li  infra. 

253'  S-  66-  Mortgage — Mortgagor's  right  to 
ivipu-C  eascmeitt  on  viortgngod  property.— Ease- 
r,  e:its  Act  (V of  IHH-J),  Sixtion  10. 

Where  the  mortgagor  of  a  house,  with 
a  well  in  its  compound,  made  an  express 
grant  of  the  user  of  the  well  to  the  VLudue 
of  the  a'jo'uing  hou  e  sold  by  him  after  the 
mtirgni;^,  and  the  mortgagee  having  pur- 
chaii.'d  Jthe  mortgaged  property  in  execution 
of  his  mortgage  decree,  objected  to  the  use 
of  the  well  by  the  occupants  of  the  adjoining 
house. 

ILhI,  that  to  establish  the  valid'ty  of 
the  grant  it  was  for  the  mortgagor  or 
his  successor  in  interest  to  prove  aihrmativo- 
ly  that  the  imposition  on  the  mortgaged 
proprty  of  the  easement  of  taking  water 
from  ihe  well  did  not,  iu  point  of  fact,  render 
the  security  insuftioiont,  or,  in  other  words, 
that  LViin  after  the  imposition  of  that  ease- 
ment the  value  of  the  mortgaged  property, 
house  and  well,  exceeded  by  one-half  the 
amouut   due  on  the  mortgage. 

The  principles  of  law,  embodied  in  S.  66 
of  the  Transfer  of  Propoity  Act  audS.  lOof 
the  Easements  Act,  being  in  oonsouance 
with  the  principles  of  e<|ait>,  good  conscience 
and  justice,   should  be  adopted  by   Courts  iu 


Sup:  Govt,  acts  (IV  of  1832)    (Contd.) 

the  Punjab,  when  giving  a  decision  on 
matters  which  are  dealt  with  by  these  sec- 
tions, though  these  Acts  are  not  in  force  in 
the  Pui  jib.  Mussamviat  EHAGWAN  DEVI- 
V.  (SECRETARY  OF  STATE  Thrmigh)  Mus- 
sammat  BUNYALI  KHANAM— 124  p.  L-  R. 

1902-8S  PR  1902. 

254-  S.  67  — Public  Demands  Recovery  Act 
(  VII  of  l.'itiO  and  I  of  1895,  B.  C.)—Sale. 

Held,  that  a  purchaser  at  a  sale  held 
under  a  certificate  under  the  Public  Deananda 
Recovery  Act  (Bengal  Council),  Section  7, 
Sub-section  (i)  of  property  hypothecated  un- 
der the  Agriculturists  Loans  Act  (XII  of  1884) 
acquires  only  the  j  ulgment-debtor's  right, 
title  and  interest  in  the  property  at  the  date 
of  the  service  of  the  notice  under  Section  10 
of  the  Public  Demands  Recovery  Act.  I.  L. 
R.,  20  Cal.,  82G  ;  23  Cal.,  775,  referred  to. 

A  mortgagee  of  the  property  is  not  de- 
barred from  obtaining  a  decree  to  enforce  his 
mortgage  executed  by  the  judgment-debtor 
by  reason  of  the  purchase  under  a  sale  held 
in  execution  of  the  certificate.  The  Govern- 
ment likewise  can  institute  a  suit  under  S.  67 
T.  P.  A.  for  sale  of  land  for  Takavi  dues, 
without  proceeding  under  Public  Demands 
Recovery  Act. 

Under  the  Transfer  of  Property  Act  a 
mortgagee  is  debarred  from  selling  the  pro- 
perty mortgaged  to  him  except  by  means  of 
a  suit  under  that  .4ct,  and  the  rule  laid  down 
in  63  ir.  iJ  ,  187  ;  I.  L.  R,  i  Bcnn.,  57,  is  no 
longer  law.— 1  All.,  240,  referred  to.  LUCHMI 
NARAIN  SINGH  v.  RAGHUNANDAN  SAHI. 

6C  W.N  484=29  0  637 

255-  S-  Q7.— Security  bond— Mortgage  of 
property  -Sale  by  decree  holder. — See  C.  P.  C, 
S.     545.     SlYAMSUNDERLAL    v.      B\JPAI 

JAI  NARAIN.     7    C-    W.   N-  914  =  30    C. 
1060- 

256-  S-  QT.—Sale  of  mortgaged  property — 
Suit  by  sim^ile  mortgage. 

A  mortgage  executed  on  the  26th  of  May 
1885,  hypothecated  one-third  share  of  a  cer- 
tain village  as  security  for  the  payment  of 
the  loan  with  interest  at  12  per  cent,  per 
annum.  The  mortgagor  agreed  to  pay  inter- 
est out  of  the  profits  of  the  mortgaged  pro- 
perty every  six  months  and  the  mortgage  was 
tor  a  term  of  3  years.  On  default  in  payment 
the  mortgagee  was  to  obtain  possession  of  the 
mortgaged  property.  The  mortgagee  sued 
for  a  decree  for  the  sale  of  the  property,  on 
the  8th  November,  1900,  when  a  suit  for  pos- 
session under  the  terms  of  the  mortgaged 
deed  had  become  barr-d. 

Held,  that,  as  the  mortgage  was  not  a 
usufructuary  one,  the  mortgagee  had  a  ri<»ht 
at  any  time  after  the  26th  May,  1888,  when 
the  money  became  payable  to  him,  to  insti- 
tute a  suit  for  sale  under  S.  C7,  T.  P  \ 
BINDA  BAKHSH  v.  ABDUL  S    MAD  KHAN 

6  0  C  151. 

257.  S-  67.— See  S.  6,  67—30.  M.  255  No. 
S3   sjipra. 

258-  S.  67-— See  S.  45,  67—3.  0.  C.  8.  No. 
77   supru. 
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259.  S-  67-— See  S.  5G,  67,  81,  88—3.  M. 
L.    T.    287    (F.    B )    No  Ifi'J   supra. 

260-  S-  67-— See  S.  58,  67,  68—4.  L.  B. 
B.    222.   No    Xf!.5   sui>ra. 

2G1-  S-  67 —See  S.  58  (b),  67,  68—27.  M. 
521)    No    187    .•-■Hpra. 

262-  S-  G7  — See  S.  58,  67,  99—35.  C.  494 
No    1S3   supra. 

262-  a— ooe  S.  99,  67—26.  A.  223,  2.^,  A. 
68,  33.  C.  283,  10.  B.  L.  R.  274.  Nos;  691 
to  G94   infra. 

263-  S  67  (a)-Poe  58  (d)  and  67  (a)- 
6.  O.    G.    236    No    193  supra. 

264..    S-  67  (a)  and  68  (b)  (c)-Usnfrtw- 

tuaryhnortijajc — Morlijag,:e's    svit  for     money 
lohcn   maintnianbU — Zar-i-poshgi    lease.. 

S.  67  ol:  (a)  sbould  be  read  subi;ct  to 
S.  68  cl:  (o)  an  usufructuary  mortgagee  can 
sue  the  mortj^agor  for  bis  money  vvben  tbe 
mortgagor  fail;;  to  give  him  possoasiou  or 
secure  liim  quiet  onjoyraeiit  of  the  mortgage 
property.     ABDUL  ISL  \U  v.  iMT.  BAFX.Vr, 

2   C    L.  J.  433. 

265-  S-  67.  68- — Morgagee's  rights— Failure 
of  title  as  to  a  portioii,  of  mortgaged  propcrlij. — 
yee  JIortgMge.  Mortgagee's  rights.  VEN- 
KATBAO  0.  MAHABALESHWAB.     3  B-L-E- 

876  =  26  B  241. 

266-  S-  6?»  68- — Usufructuary  and  simple 
mortgage — Promise  to  pay — Suit  for  sale.  See 
Mortgage  Construction.  KANGAYA  GUBU- 
KOL  u.    KALIMUTriU    ANNAVL     14  M- L- 

J-   61=27   M.   526   (F-   B.)-    See  No.  m 

supra. 

267-  S.  67,  85.  99  Sale  under  a  decree 
of  redemption — Bights  of  purchaser,  the  decree 
having  become   final. 

On  the  22ad  of  March  1881,  one  Nathu 
Bam  mortgaged  certain  property  with  posses- 
sion. 

On  the  9th  of  May  1881,  the  mortgagees 
leased  the  mortgaged  property  to  Natliu  Bam, 
who,  as  security  for  the  rent  due  from  him, 
further  pledged  his  equity  of  redemption. 
The  original  mortgagees  died.  The  rent  due 
under  the  lease  fell  into  arrear  ;  and  the 
sucessor  in  title  of  the  mortgagees  instituted 
a  suit  against  the  mortgagor  to  recover  the 
amount  duo  to  him  for  arrears  of  rent  by 
sale  of  the  equity  of  redemption  of  the  pro- 
perty. On  the  27th  of  November  1889,  a 
decree  for  sale  was  passed,  and  on  the  31st 
of  March  1890,  an  app  al  against  the  decree 
for  sale  was  nj-otea.  The  property  was 
accordingly  soK»  by  virtue  of  the  decree  for 
sale,  and  v;as  purchased  by  thc_successor  in 
title  of  the  mortgagees  on  the  2dth  of  April 
1891.  The  sous  of  Nathu  Bam  thereupon 
brought  a  suit,  claiming  proprietary  posses- 
sion of  the  property  on  the  ground  that  the 
sale  of  the  equity  of  redemption  was  illegal 
and  void,  and  convoyed  nothing  to  the 
purchasujf.  i/rZiJ,  that  the  sals  having  been 
the  outcome  of  a  suit  under  .s.  67  of  the 
Transfer  of  Property  Act  ISSi,  did  not  offend 
against  s.  99  of  the  Aot,  and  that  although 
according  to  la^v  as  laid  down  by  the  High 
Court,  the  sale  of  an  equity  of  redemptiou 
was  not  contemplated    by   the   Transfer   of 


Property  Aot,  yet,  inasmuch  as  the  sale  had 
taken  place  under  a  decree  which  had  bocoma 
final,  it  could  not  at  tliat  time  be  upset 
(13  All.  432)  .and  (18  All.  325)  referred  to.~ 
PUIM\NAND  y.  DAULAT  BAJI.  A-  W- 
N  .  1902,  p.  162-24  A.  549. 

233-  S.  67.  90 — irregularities  in  execution 
sale,    ho20   waived — Estopet. 

A  jidgemeiit  debtor  applied  for  post- 
ponomjut  of  sale  and  stated  in  the  peti- 
tion that  if  the  sale  was  stayed  as  prayed, 
ho  would  raise  no  objection  on  the  ground 
of  irregularities  in  publishing  sale  procla- 
mation. Tbe  Court  granted  it  and  directed 
that  the  sale  should  take  place  oa  the  ad- 
journed date  without  fresh  sale  proclama- 
tion, and  the  judgement  debtor  accepted 
theso  terms. 

Held  that  by  the  express  terms  i>f  thO' 
petition,  the  j  ulgomnnt  debtor  waived  all 
such  ii-regularitioa  and  from  the  fact  that 
ho  rai-;od  no  objection  to  the  order  passed 
it  must  be  inferred  that  he  waived  the 
issue  of  a  fresh  sale  pi-oclamation,  and  could 
not  now  impugn  the  validity  of  the  sale 
for  th.3  proclamation  being  not  served  in 
proper  time  and  m.anuer  according  to  Law 
8.  C.  51,  8.  I.  A.  123  followed  3.  I.  A.  230 
=  26.  W.  B.  44  (P  C)  and  25  W.  B.  34  re- 
lied on  6.  C.  W.  N.  42  and  17  M.  304  dis- 
tinguiislied.  2.  C.  L.  J.  539  referred  to.  BA- 
JA  THAKaB  BABHAN  v.  ANANTA  RAXI 
MABWABI.     2   C-  L-  J-    584. 

268.  (a)  S.  67,  99- — Mortgagee  purchas- 
ing property    in   execiUion   of  money   decree — . 

See    Limitation    Act  1877   Art  12 DATTO  v. 

GANBSH.    5  B-  L.  R.  9'i2- 

239-  8.  67,  ^Q.—Mortgdge — ExecuHo'i  ./  de- 
cri.1. — Mortgagee  obtaining  in)  ley- 1  cree  aja  »n< 
mortgagor — Sale  of  morti'yd  p'-operty  in  exe- 
cution of  money-deoree  not  allow:!. 

IJ'ld,  i\\j,%.  a  mTri:.;ayie  ciunat  by  ob- 
taining a  money-deerej  for  the  mortgage- 
debt  relieve  himself  of  hio  obligation  as 
mortgagee,  or  deprive  the  mortga.^or  of  his 
right  to  redeem  on  accounts  taken,  aud 
wtih  the  othn'  safe-guard?  usual  in  a  suit 
on  the  mortgage.  He  cannot  in  executioij. 
of  simple  money-decree  obtained  by  hiin 
sell  the  mortgaged  property.  He  nia:;t  pro- 
ceed under  section  67  of  the  Transfer  of 
Property  Act.  2  .4«.  L.J.,  71  referred  to.~ 
MADH.O    PRASAD   SINGH  v.  Bil.T   NATH. 

2  A  L  ?v    353-A.  WN  1905-  P-  1-52- 
270.    s.  67,    98,    and    99— .Iwyace  of 

di'cree — C.  P.  C,    S..  ii^,   Z i'i —Kqiiities: — 

The  assigne.3  of  a  simple  mo.n&y-decr3& 
from  th3  de'j-ree-liolder  who  holds  a  mort- 
gage from  the  ju'lgmont-debtor  i.5  precluded 
from  selling  the  mortgaged  property  in  exe- 
cutian  of  the  money  decree  both  b.y  Ss.  232 
aud  233,  C.  P.  C,  and  the  tact  that  it  ia 
uot  op.'.n  to  tbe  tr.vnsEereo  to  institute  a 
suit  under  S.  67  does  not  reliave  him  from 
the  condition  imposed  by  S.  98  T.  P.  A. 
S.  99,  T.  P.  A.,  dae:5  nat  prohibit  the  attach- 
ment of  the  mortgaged  property.  27  K.  45(J 
diss,  from;  9  liom.  L.  K.  723  r.pp.  22.-  CX 
813  rui.   to.    JiVAiUX   ilUDALlAil  u.  SBI- 
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Snp:  Govt,  acts  (IV  of  1682)  (Conid.) 

NIVASA   MUDALIAR.     8.    M-   L-    T-   107  = 

17  M.  L-  J   503.  ,  ,  ,         , 

271-  S-  67  &  99-— Assignee  of  decree  for 
moiicji  bound  by  provisions  of  S.  99. 

The  assignee  of  a  inoney  deoroo  obtained 
by  a  niortgiigee  against  his  mortgagor,  is 
bound  by  the  rostviction  imposed  upon  the 
mortgagee  by  S.  9!)  T.  P.  A.  He  can,  in  execu- 
tion of  liis  decree,  attach  the  property,  but 
ho  shall  not  be  entitled  to  bring  the  mort- 
gaged property  to  s;ile  otborwiae  than  Ijy 
instituting  a  suit  under  S.  G7  of  the  Act. 
CHHGAN  GUMAN  v.   LAKSHiVIAN  DAGDU. 

9B  LR,  728=81  B  462- 

272-  B-  67  &  99- — ^cUe  in  contravention 
of  S.  9!)— Remedy— C.  P.  C,  S.  244. 

A  sale  in  contravention  of  S.  99  T.  P.  A. 
is  not  null  but  an  irregular  and  voidable  sale. 
Such  a  sale  can  be  voided  by  an  application 
under  S.  244,  C.  P.  C.  before  or  after  confirm- 
ation of  sale  on  the  ground  that  the  provi- 
sions of  S.  90,  I.  P.  C,  have  been  contravened; 
but  if  the  application  is  made  after  confirm- 
ation the  applicant  has  to  prove  further  that 
owing  to  fraud  or  other  reasons  he  was  kept 
in  ignorance  of  the  sale  proceedings  and  the 
proceedings  jireliminary  to  sale. 

PerMukcrjce  J;— The  substance  of  S.  99 
is  that  when  the  mortgagee  has,  in  execution 
of  a  money-decree  against  the  mortgagor, 
effected  an  attachment  of  the  mortgaged 
property,  ho  cannot  proceed  to  sell  it ;  he 
must  bring  a  suit  upon  the  mortgage  against 
all  the  parties  interested  in  the  equity  of 
redemption  and  the  decree  in  such  suit  should 
be  not  for  the  sale  of  the  equity  of  redeinplion 
but  for  the  sale  of  the  property  free  from  the 
mortgage  claim  of  the  plaintiffs  and  the  sale 
proceeds  should  be  applied  in  the  fii-it  in- 
stance, to  the  discharge  of  mortgages  on  the 
property,  in  the  order  of  their  priority,  and 
the  surplus,  if  any,  towards  the  satisfaction 
of  the  plaiutiii's  claim  under  the  attachmout 
so  far  as  may  be  neeossary.  A,SHUT(3SH 
SIKDARu.  BEHAHLAL  KRISTNIA.     H  C- 

W    S-  1011  =  6  C-   L.   J.   820=35   C    61 
(F  B  ) 

273-  S.  67,  9%.SoUUr  of  usufructuary 
mortrjage  attaching  mortgaged  property  for  a 
decree  on  an  independent  claim  may  sue  un- 
der section  67   oti    the  mortgage. 

Where  a  usufructuary  mortgagee,  who 
had  no  right  to  sue  for  his  mortgage  amount, 
obtained  a  decree  against  the  mortgagor  on 
a  claim  independent  of  the  mortgage  and 
in  execution  of  such  decree  attached  the 
interest  of  the  mortgagor  iu  the  mortga- 
ged   property — 

Held,  that  he  was  entitled  under  the 
provisions  of  section  99  of  the  Transfer  of 
Property  Act  to  bring  a  suit  on  his  mort- 
gage   under   section   67    of    the    Act. 

The  decree  in  such  a  suit  should  bo 
one  for  the  sale  of  the  property  free  from 
the  mortgage  claim  and  for  the  application 
of  the  sale  proceeds  in  satisfaction  of  the 
mortgages  on  the  property,  the  balance,  if 
any,  to  bo  applied  towards  the  claim  un- 
der attachment.   GOVINDA  BHATTA d.  NA- 


Sup:  Govt,  acts  (IV  of  1832)    (Contd.) 

RAIN  BHATTA.    16  M-  L  J.  1903,  p.  285> 
=  29   M.  424- 

274— S.  67.  99  Morlagi-i.'s  suit  for  sale  of 
equity  of  redemption  of  mortgaged  property  for 
a  simple  moneydccrce. 

li.  mortgaged  certain  immoveable  pro- 
perty to  A.  Three  years  afterward  B.  executed 
a  simple  money  bond  for  a  certain  amount  in 
favour  of  A.  A  sued  on  the  latter  bond  and 
obtained  a  money  decree,  in  execution  of 
which  ho  attached  the  mortgaged  property. 
On  the  strength  of  this  attachment  A  brought 
the  present  suit  in  which  he  claimed  a  decree 
for  recovery  of  the  amount  duo  under  the 
decree  by  sale  of  the  mortgaged  property, 
i.e.,  the  remaining  rights  of  B.  /iiiJ,  that 
the  plaintiff's  suit  wa^  not  maintainable 
within  the  meaning  of  action  99  •of  the 
Transfer  of  Property  Act.  The  result  of  S  99 
is  that  a  mortgagee  who  has  accached  the 
mortgaged  property  in  execution  of  a  decree 
for  the  satisfaction  of  a  oliim  arising  undjr 
the  mortgage,  e.  g.,  a  claim  for  interest  may, 
notwithstanding  section  410.  P.O.  include 
that  claim  in  any  suit  that  he  may  be  able 
to  bring  under  section  G7  of  the  .\ct  and  that 
a  mortgagee  who  has  attach  d  the  mortgaged 
property  in  execution  of  a  decree  for  the 
satisfaction  of  a  claim  not  arising  under  the 
mortgage  must  first  sue  on  his  mortgage 
under  section  67,  if  his  mor':gage  admits 
of  such  a  suit,  so  that  the  mortgagor 
may  exorcise  his  right  of  redemption.  I£ 
such  a  suit  is  brought  and  the  mortgagor  or 
any  other  person  redeems  the  mortgage  it 
ceases  to  stand  in  the  way  of  the  execution 
of  the  money-decree  and  the  mortgagee  may, 
if  necessary,  proceed  to  enforce  his  attach- 
ment by  sale  of  the  the  property  ;  if,  on  the 
oth  r  hand,  the  mortgage  is  not  redeemed 
then  the  property  is  put  up  for  sale  and  the 
creditor  may,  if  necessary,  enforce  his  claim 
under  the  attachment  agiinst  the  surplus 
proceeds,  if  any,  or  if  only  a  portion  of  the 
mortgaged  property  has  been  sold  against 
the  other  portion  which  remains  ur.sold. 
— BACU  LAL     SAHU    v.   BAM       PRASAD. 

7  0-  C.,314. 

276  S.  67.99  Sale  of  mortgaged  property 
in  execution  of  decree— Mortgages  created  before 
T.  P.  A.- 

Three  separate  and  distinct  shares  in  a 
village  were  mortgaged  by  A.  to  B.  by  3 
separate  mortgage  deeds,  before  the  Trans- 
fer of  Property  Act  was  enforced.  B  obtain- 
ed a  money-decree  on  a  claim  not  arising 
under  any  of  the  mortgages  and  attached 
the  mortgaged  property.  The  question  arosa 
whether  he  could  bring  such  property  to 
sale  in  execution  of  the  money-decree.  The 
Lower  Appellate  Court  decided  that  seot'on 
99,  Transfer  of  Property  Act,  disentitled  B 
to  bring  the  property  to  sale  otherwise  than 
by  instituting  a  suit  under  section  67  o£ 
that   Act.     B.  contended   ai   follows: — 

(1)  That  under  'icction  2,  clause  (r)  o£ 
the  Act,  section  99  was  not  applicable  where 
the  mortgage  was  made  before  the  Act  came 
into    force: 
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Sup:  Govt,  acts  (IV  of  1882;    fCont  I.) 

(2)  That  section  99  was  not  applicable 
because  the  relation  of  mortgagor  aud  mort- 
gagee bad  ceased  to  exist,  as  tbe  mortgagee 
had  sub-mortgaged  tbo  property  and  a  dec- 
ree for  sale  had  been  made  against  him  on 
the  Bub-mortgage; 

(3)  That  the  mortgages  were  purely  usu- 
fructuary mortgages,  that  the  mortgagee 
had  no  right  to  sell  under  the  Transfer  of 
Property  Act  and  that  section  99  was  only 
applicable  where  at  the  time  of  the  attach- 
ment the  mortgagee  could  at  once  in- 
stitute  a   suit   under    section  67; 

(i)  That  the  last  mortgage  had  been 
redeemed  and  S.  99  was  not  applicable  there- 
to. 

Held,  that  the  decree  having  been  pas- 
sed subsequent  to  the  Transfer  of  Proper- 
ty Act  coming  into  force,  section  2,  clause 
(c),  did  not  bar  the  application  of  the 
provisions  of  section  99  of  the   case. 

Udd,  also,  that  the  mortgage  had  not 
ceased   toiexist. 

Held,  also,  that  there  was  no  evidence 
that  the  mortgages  were  purely  usufructu- 
ary. 

Held,  further,  that  even  if  the  suit  re- 
quired by  S.  99  were  one  on  the  mort- 
gages and  even  if  such  a  suit  did  not  lie  un- 
der section  67,  the  mortgagee  could  not  bring 
tbe  property  to  sale  except  by  proceeding 
in  a  certain  way  before  he  could  sell  the 
property,  and  that  if  he  could  not  proceed 
in  that  way,  he  could  not  sell,  as  S.  99  did 
not   make   any   exception. 

Held, further,  that  there  being  no  evidence 
that  the  last  mortgage  had  been  redeemed, 
the  contention  failed.— RAH  PAKSHAD  v. 
EAM    PARSHAD   SINGH,   4  Q.    Q.  231. 

276-  8.  67,  99-— S<i'i3  of  mortgarjed  proper- 
ty— Mu^icy-decree — Puivhas''  by  the  mortgagee. 
Effect  of — Mortgagee,  liabilities  of— Account. 

A  mortgagee,  in  execution  of  a  decree 
obtained  against  the  mortgagor  on  accouut 
of  another  debt,  sold  the  mortgaged  proper- 
ties, purchased  the  equity  of  redemption  him- 
self aud  obtained  possession  through  the 
Court.  And  in  a  subsequent  suit  upon  the 
mortgage  for  sale  of  the  mortgaged  proper- 
ties, the  defence,  inter  alia,  was  that  the 
proceedings  were  contrary  to  the  provisions 
of  s.  99  of  the  Transfer  of  Property  Act,  that 
the  purchase  by  the  plaintiff  was  null  and 
void,  and  that  the  mortgagee  was  bound  to 
account  for  the  period  he  was  in  possession 
of  tbe  mortgaged  property. 

Held,  that  having  regard  to  the  provi- 
sions of  s.  99  of  the  Transfer  of  Properly  Act, 
the  purchase  by  the  mortgagee  was  null  and 
void,  and  possession  obtained  by  him  was  D0!i 
in  accordance  with  law,  and  he  was  therefore 
liable  to  render  account  of  moneys  realized 
from  the  mortgaged  properties  during  the 
term  of  his  possession.  1 J  M.  74,  followed 
and  19  M.  249;  28  I.  A.  82  referred  to. 
SniB  D.\SS    DASS   V.  KALI  KUMaRROY. 

7  C  W  N  532=30  C  463 

277-  8.  68- — Usufructuary  rnortgage — Pre- 
vious viorlgage  decree    ayainst  the  same   pro- 


Sup:  Govt,  acts  (IV  of  1832)    (Contd.) 

perty  —Right  of  mortgagee  to  sue. 

A  property  against  which  there  was  al- 
ready outstanding)  a  mortgage  decree,  was 
again  usufruotuarily  mortgaged  to  a  person 
from  whom  the  existence  of  tlie  djorco  was 
expressed.  The  decree  was  then  executed  and 
the  property  was  sold. 

Held,  that  under  S.  68  (c)  of  the  Transfer 
of  Property  Act,  the  mortgajjo  is  entitled  to 
sue  the  mortgagor  for  his  mortgage  moooy. 
AH.MAD-UL-LAH  khan  t;.  aALAU  tiAKSH. 

AW  N>  1905,  p.  61=2  A-  L-  J  241  =  27 

A  488. 

278.  S-  68- — Mortgagor  executing  another 
usufructuary  mortgage— Might  of  prior  usufruc- 
tuary mortgagee  to  sue  for  recovery  of  mortgage 
money. 

One  S.  gave  a  usufructuary  mortgage  of 
certain  sir  lands  to  the  plaintiS  and  pat  him 
into  possession  of  the  same.  Subsequently 
ho  gave  another  mortgage  of  all  his  X'roperty 
to  the  defendants  J  and  B.  This  mjrt,g,ige 
was  also  usufructuary  aud  in  it  the  sir  lauds 
already  mortgaged  were  included.  J  and  B 
ei  :ctod  the  plaintiff  and  took  possession  of 
tue  sir  lands. 

Held,  that  the  plaintiff's  claim  for  repay- 
ment of  the  mortgage  money  under  seciiou 
6S  Transfer  of  Property  Act  was  maintain- 
able 15  Mad;  304  and  6  Atl.,  298,  distin- 
guished. SUKHDKO  MISR  v.  SHEODiAL. 
A  W.  N-  1901.  P-  52 

278-    8.  68- Mortgage — Suit  for  money  paid 

upon  an  existing  consideration  whicli  after- 
wards fails— Suit  for  compensation  for  the 
breach  of  an  implied  contract  in  writing  regis- 
tered.—Soe  Mortgage.  SYKU  Hal)i  v.  NUlt- 
UL  HASAN.    8  0-  C- 166- 

280  8.  68— Suit  by  a  "iortgag  ewit'i  pos- 
session dispossessed  before  expiry  of  tenn  to 
recover— Mortgage   money. 

A  executed  an  instrument  in  favor  of 
B  whereby  he  purported  to  mortt,aje  a  one- 
third  share  of  certain  land  with  possession 
for  eleven  years,  the  mortgagei  was  to  takB 
the  whole  of  the  profits  for  that  period  in 
payment  of  principal  and  interest  and  in 
the  month  of  jeth  at  tie  beginning  of  the 
twelfth  year  to  restore  possession  to  the 
mortgagor,  B  sued  A  for  the  recovery  of  his 
mortgage  money  .alleging  that  before  the 
expiry  of  the  term  he  was  dispossessed  by 
A.  A  contended  that  the  instrument  was  not 
a  mortgage  as  defined  by  S.  58  T.  P.  A.  and 
that  a  decree  for  the  mortgage-money  under 
section  68  of  that  Act  could  not  be  given. 

Held,  that  section  68,  T.  P.  A.,  was  impli- 
cablo  to  the  suit  and  that  B  was  entitled  only 
to  sue  for  possession  of  the  property.  FATEH 
KH  AN  V.  BAMANAND.     6  0   0.  3'39- 

281-  S' 68- — .inomaloii)  mortga  e -Person- 
al covenant  to  j^ay — Decree  for  sale. 

Held,  that,  where  a  mortgage  of  a  usu- 
fructuary character  contains  a  personal  cove- 
nant to  pay,  the  mortgagee  is  enlitlel  to  sue 
for  sale  cf  the  property,  omthe  hi  sis  o'  s:ich 
a  covenant  (24  C.  677  and  12  A.  i;u3,  r./ci-.ei 
27   M.    526    followed.)    SABDAB  SINGH    v. 
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Sup:  Govt,  acts  (IV  of  1882)     {Contd.j 

THE  COLLECTOR  OF  SHAHJAHANPUR. 
10  0  C- 14- 

282  S-  Qi—DepHvation  of  security— Suit 
for  money — Limitation — Soa  Limitatioa. 
KRISHNi^JI  V.    VASUDEV  3  B.  L.  R.  156. 

(See  also  Usufructuary  Mortgago  -Prescrip- 
tiou— Uuregisterod  Mortgage— Possession  of 
mortgagee  for  over  12  years— Validated  title 
by  adverse  possession — See  Mortgage  Usu- 
fructuary Mortgiga-  BALAKBI8HTNAMMA 
SUBUDHI  V.  VANAYAKA  RAVA  SINGHEE 
12M.  JC   J  410  =  26  M.  72. 

283.  S.  68  (a),  (b)  &  (c)  and  73- 
Usujructuari]  mortgagee's  suit— Property  lost 
through  mortgagee's  default. 

Whore  property  mortgaged  is  lost  by  the 
default  of  the  mortgagee,  the  moirtgageo  can- 
not sue  for  the  morlgage-mouey  (Sp.  Appeal 
No.  17'J2  of  1902  Rufurred  to.) 

Where  iu  a  usufructuary  mortgage,  the 
mortgagor  binds  himself  to  repay  the  money, 
but  there  are  reciprocal  promises,  and  the 
mortgagee,  by  his  own  default,  prt  eludes 
himself  from  fulfilling  his  part  of  the  con- 
tract for  restoration  of  the  property  on 
satiataetion  of  the  debt,  the  mortgagee  can- 
not compel  the  mortgagor,  uuder  S.  68,  cl.  (a) 
of  the  Transfer  of  Property  Act  to  fulfil  his 
promise  of  ropaymont. 

Clauses  (b)  and  (c)  of  S.  28  provide  for 
relief,  where  the  mortgagee  is  deprived  of  his 
security  otherwise  than  by  his  own  fault — 
CHITKALI  KOER  v.  MATHURA  LAL.  '  8 
C  L.-J.  220- 

284— S.  68  (b)— Holder  of  unregistered 
mortgage  deprived  of  his  security  by  subsequent 
registered  sale  to  third  party  can  sue  under 
s.  as  (bj  'Of  the  Transfer  of  Property  Act— The 
section  ajipiUss  even  when  there  is  a  covenant 
to  pay— Notice  of  prior  unregistered  mortqaqc, 
effect  of.  ^  ■^  ' 

Where  the  owner  of  properties  after 
having  mortgaged  them  under  an  unregis- 
tered deed,  sells  them  for  valuable  consi- 
deration by  registered  deed  to  one  who  has 
no  notice  ofi  the  mortgage  is  deprived  of 
his  security  by  the  the  wrongful  act  of  his 
mortgagor  and  is  entitled  to  sue  the  mort- 
gagor for  his  money  under  s.  GJ  (b)  of  the 
Transfer  of  Property  Act.  Such  right  exists 
independently  of,  and  is  not  taken  away  by, 
any  covenant  to  repay  contained  in  the 
mortgage  deed.  The  purchaser  under  a 
registered  sale-deed  has  no  priority  over  a 
prior  unregistered  mortgago  of  which  he 
has  notice.  {16.  M.  US  Rcfd  to)  APPASAMI 
THEVAN   V.    VIRAPPA    THEVAN.     29  M 

382  '^' 

385   S.  68— Mortgage -Dispossession  of  tisu- 


Sup:  Govt,  acts  (IV  of  1882)    (Contd.j 

bring  the  property  mortgaged  to  sale  unless 
the  dispossession  was  owing  to  the  wrongful 
act  ordofaltof  the  mortgagor  or  the  mort- 
gagee had  failed  fo  secure  the  possession 
without  disturbance  by  himself  or  sonie 
other  person. 

As  a  general  rule  the  plaintiff  is  not 
entitled  to-relief  not  founded  on  the  plead- 
ings, but  where  on  the  pleadings,  the  issues 
and  the  evidence  the  relief  is  clear,  the 
general    rule  does   not  apply. 

Where  a  question  is  necessarily  decided 
in  effect,  though  not  expressly,  it  is  res- 
jndicata.  GOKUL  DALSARAM  v.  SHRIMAL 
KASTUR  CHAND.     6-    B- L- R- 288- 

.286— S.  68  (c)— usufructuary  mortgagee's 
right  to  recover  mortgage  money  by  sale  of 
mortgaged  properly. 

An  usufructuary  mortgage  deed  provided 
for  the  recovery  of  the  amount  "from  the 
mortgaged  property,  "  the  Court  granted  a 
decree  for  sale  of  the  property  where  the 
mortgagee,  being  dispossessed  of  the  mort- 
gaged property,  sued  for  the  recovery  of  the 
mortgage  monv.  (21  A  4,  A.  W.  N'.  1'JOS  P. 
2S6  Prfd.  to).  NARPAT  v.  RAM  SARAN  DAS. 

5  A.  L.  J.  ISO- 

287-  S-  68-  C— Mortgagee's  suit  for  pos- 
session— Breach  of  contract  to  transfer  immove- 
able property— Compensation  — Specific  Relief 
Act  (I  of  1877),   S.   13. 

Certain  property  was  mortgaged,  and 
possession  was  to  be  delivered.  Possession 
was  not  given  but  interest  paid  up  which 
the  mortgagee  accepted.  Now  the  mortga- 
gee sued  for  possession. 

Held,  that  the  remedy  provided  by  S. 
68,  ol.  (c)  T.  P.  A.  is  an  alternative  reme- 
dy. It  does  not  debar  a  mortgagee  from 
bringing  a  suit  for  possession.  Under  S.  12 
of  the  Specific  Relief  Act,  unless  and  un- 
til the  contrary  is  proved,  the  Court  shall 
presume  that  the  breach  of  a  contract  to 
transfer  immoveable  property  cannot  bo  ade- 
quately relieved  by  compensation  in  mO" 
ney. 

Held,  also,  that  no  subsequent  oral  ag- 
reement in  modification  of  the  registered 
mcrtgage-deod  could  be  pleaded  or  proved. 
— SANKATA    V.   JAGAT    NARAIN,    2  Q.   C-. 

24 

S88.  S.  68-  C—One  having  no  title  to 
mortijagcd  pi'opcrty  creating  a  mortgage  is 
personallii  liable  for  innrtgnge  debt — See  Mort- 
gago Redemption— CHANDRIKA  BAKSH- 
SINGH  V.  BIRJ  BIHARILAL,  4.  0-  C-. 
320 

289-  S-  68  C— Effect  of  mortgagee's  dis- 
possession  by    the     mortgagor — See      Mortgage 


fruauary    mortgagee  by  third  party— Relief—  I  Usufructuary- PARGAN    PANDEY    v.   MA 
Pleadings— Bcs-judicata.  I  HATAM   MAHTO,    6-    C-   L-  J.    145- 

Where  a  mortgagee  entitled  to  possession         290-     S-    68-Sco  S.    53,   67,    6S— 1.    L.  B. 
under  a  usufructuary  mortgage  has  been  put     R.   222.  No    185   supra. 

in  possession    by    the  mortgagor,  but  is  after-        291-     S-   68— See   S.   58    (b),  67,  C8,    98—27. 
wards  d-prived   of  it  by  a  third  party  claim-  |  M.    526.    No    187    supra 


ing  under  a  purchase  from  the  mortg..^^., 
the  mortgagee's  right  is  only  tosue  tore°cover 
possession  of  which  ho  has  been  deprived. 
Ho   cannot  sue  for  the  mortgage -money  and 


29?.  F.  68-— See  Ss.  68  (6)(c)-2C.  L.  J., 
i93.  No.  2i>4  supra. 

293-  S.  68 —See  Ss.  67,  68—26  B.  241 
No.  265  and  27  M.  52G  {¥.  B.)  No.  266  supra. 
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294  S.  69  Mortgage — Mortgaged  property 
sold  under  pover  of  sale — Break  in  sale — Fraud 
— Conditions.  Depreciatory-Ncticn-Knmoledge  of 
agent —  Waiver — Silence.  Reasonable  explanation 
of  the  service — 

The  mortgaged   property  was  sold  by  the 
mortgagee   under  a  power  of  sale  iu  the   mort- 
gage.    The      purchaser     brought   a    suit    for 
posscssioa   of    the   property.     It  was  pleaded 
by  the  niortgagor  that  the  sale  was  invalid,  for 
the    conditions   in    the    uotiie    of   sale    wore 
unnecessarily  stringent  and  depreciatory  and 
not  adapted  t j  the  state  of  the  title  to   the  pro- 
perty and  the  sale  was  effected  in   favor  of  the 
plaintiff,   purchaser,   collu.s!vely    and  fraudu- 
lent!)' after  the  mortgagor  and    the  intending 
bidders   had    left    the   place  of   auction.     The 
notice  of   sale   provided  that "  the  purchaser 
shall  accept  such  title  as  the  vendors  can  give 
and  shall  not  require  the  vendors  to  enter  into 
any   other   covenant  except  a  covenant  that  1 
they  have  not  incumbered  and  shall  notraise 
any    question   or   objection    to    the   title   and 
shall   be    held   bound  to    accept  such    title  as 
the  vendors  possess."    The  plaintiff  urged  that 
the   sale  was   protected  by    the   provisions  of 
section  69  of    the    Transfer   of   Property  Act 
and   the  mortgvgor  had  waived  his  objections 
to  the  sale  and  acquiescence  on    his  part  pre- 
cluded the  mortgagor  from   insisting  on    his 
objections   to    the   sale.      It   was  found   that 
there  was  a  break  in  the  auction   sale    which 
might   have  induced    somo   people    to    leave, 
but  it    was  brought  about  by   the   mortgagor 
and  that  there  was   no   po'jtponement   of   the 
sale.     It  was  also  found  that  the  plaintiiif  had 
notice  of  the  conditions  in  the  notice  of  sale, 
that   the    mortgagor's   title'  to    the   property 
went    back    to  1810  and    that  the    mortgagor 
made  a  public  protest   at  the  tiine  of  auction 
against   the  stringenc)'  of  the  conditions. 

Udd,  that  though  there  was  no  postpone- 
ment of  the  sale  and  collusion  and  fraud  was 
not  proved  yet  the  conditions  being  unneces- 
sarily stringent  and  the  plaintiff  having  made 
the  purcliase  with  notice  of  conditions  and 
protest  on  the  part  of<the  mortgagor  the  sale 
was  invalid. 

Held,  also  that  waiver  or  acquiescence  on 
the  part  of  Mortgagor  was  not  established. 

The  power  to  sell  under  spscial  conditions 
though  it  may  give  iu  certain  circumstances 
a'mortgagee  a  wider  discretion  than  he  would 
otherwise  possess,  does  not  entitle  him  need- 
lessly to  use  depreciatory  conditions.  Though 
a  sale  may  not  be  impeachable  on  the  mere 
ground  that  the  power  was  improperly  exer- 
cised this  protection  does  not  extend  to  a  case 
where  there  is  the  additional  ground,  that 
the  purchaser  had  notice  of  the  proper  exer- 
cise prior  to  the  sale  of  the  property. 

Where  a  man  employs  another  to  act  as 
his  agent  the  knowledge  of  his  agent  derived 
in  the  transaction  must  be  imputed  to  him 
though  as  it  were  his  own  kncwledge. 

In  resting  on  silence  of  a  person  as  to  a 
particular  matter  as  a  legitimate  groiind  of 
inference,  regard  must  be  had  to  the  circum- 
Btauces  ;  it  must  be  considered  whotber  there 


was  any  occasion  for  words,  and  any  reason- 
able explanation  of  the  silence.  CHABIL- 
DAS    LALLOOBHAI     v.    DAYAL    MOVVJI. 

6  B  L.  R.,  557- 
295.     8.  69.— See  S.  3,  69—31  B.  566  (P.  C.) 

No.  13  s^lpra. 

296-  S.  70.  8-— Mortgagor  building  a  new 
house  on,  the  mortgaged  land— Mortgagee  en- 
titled to  include  the  neio  house  in  his  security^ 
Accretion  to  mortgaged  property. 

The  Transfer  of  Property  Act  makes  no 
distinction  between  free-hold  and  lease-hold 
property  for  the  purposes  of  the  rule  of  law 
embodied  in  the  sections  8  and  70  of  the  Act. 
In  this  respect  the  Act  reproduces  the  Eng- 
lish law,  which  is,  that  all  things  which  are 
annexed  to  the  property  mortgaged  are  part 
ot  the  mortgaged  security  and  therefore  the 
deed  need  contain  no  mention  of  structures 
or  fixtures,  unless  a  contrary  intention  can 
be  collected  from  the  deed. 

Hence  where  a  mortgagor  after  the  exe- 
cution of  the  mortgage-deed  constructed  a 
new  building  instead  of  the  mortgaged,  the 
new  building  would  be  included  in  the  mort- 
gage unless  there  was  a  covenant  to  the 
contrary. 

The  word  "appurtenances"  has  the  mean- 
ing of  "usually  occupied"  and  would  include 
a  structure  erected  on  a  land  for  the  purpose 
of  its  enjoyment. 

Where  in  a  lease  for  a  term  of  years  there 
is  a  covenant  for  the  renewal  of  the  lease  for 
10  years  in  favour  of  the  lessee,  his  heirs, 
executors,  administrators  and  assigns,  such  a 
covenant  rans  with  the  Uud.  12  East,  461 ; 
4  Bing.  N.  C.  75S  followed. 

If  a  mortgagor  left  in  possession  grants  a 
lease  without  the  concurreijce  of  the  mort- 
gagee, the  lessee  has  a  precarious  title,  inas- 
much as,  although  the  lease  is  good  as  bei  ween 
himself  and  the  mortgagor,  who  gianted  it, 
the  paramount  title  of  the  mortgagee  may 
bo  asserted  against  bolh  of  them.  N.  C. 
JiAcLEOD  V.  KISSON  VITHALSINGJEBi. 
6  B  L-  R.  996. 

297-  S  70.  82-— Mortgage — Acces.Ho7i  to 
mortgaged  property — Priorities — Contribution 
— Distribution  of  sale-proceeds. 

Whore,  after  the  execution  of  two  simul- 
taneous mortgages  in  respect  of  a  house  and 
certain  lands  appurtenant  thereto,  the  mort- 
gagor erected  two  other  houses  on  the  lands, 
and  subsequently  executed  various  mortgages 
in  respect  of  the  several  houses,  and  the 
decree  in  the  suit  by  the  fourth  mortgagee 
directed  that  the  whole  of  the  property 
should  he  sold  free  of  incumbrances  in  sepa- 
rate lots,  and  the  sale-proceeds  to  be  distri- 
buted among  the  various  mortgagees  in 
accordance  with  their  priorities  and  the 
property  more  or  less  pledged  by  each  mort- 
gage and  the  sale  proceeds  were  insufficient 
to  pay  of!  the  mortgagees.  Held  that  for 
the  purposes  of  the  security  of  the  two 
prior  mortgagees,  the  two  new  houses 
were  accessions  to  the  mortgaged  property 
and  became  incorporated  with  the  original 
subject  o£  the  security,  as  though  they  had 
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beon   in  existence    at    the    time     when   the 
original  security   was  given. 

Held  also,  that  the  salo-proooods  being 
Insufficient  to  pay  of  the  several  mortgagees 
they  wore  respectively  entitled  to  only  such 
surplusses  after  payment  of  the  two  prior 
mortgagees  as  might  be  attributable  to  the 
property  subject  to  the  respective  mortgages. 
KRISHN.\  GOPAL  SADHANI  v.  A.  B. 
MILLER.     29  C-  803- 

298-  S-  ^Q—Mortijage — Mortgage  of  mart- 
gaijec's  rights — Acg^uisition  of  cguity  of  redemp- 
tion. 

J.  S.  mortgaged  to  the  plaintiff  property 
owned  by  him  and  also  a  property  of  which 
ho  was  mortgagee.  He  subsequently  pur- 
chased the  equity  of  redemption  of  bin 
mortgagor. 

The  plaintiff  brought  a  suit  to  recover 
his  money  by 'sale  of  the  mortgaged  proper- 
ty.' It  was  contended  for  the  defendant, 
that  having  regard  to  the  rulings  of  Matadin 
KasodUan  v.  Kazim  Husain,  13  AIL,  432,  and 
Ganga  Prasad  v.  Chunni  Lai,  IS  All.,  113,  the 
plaintiff  was  not  entitled  to  sell  the  interest 
of  his  mortgagor  in  the  property  of  which 
that  mortgagor  was  only  a  mortgagee. 

Held,  that  the  purchase  of  equity  of 
redemption  by  J.  S.  enured  for  the  benefit  of 
the  plaintiff,  i.  c.,  the  plaintiff's  mortgage  bo- 
came  a  charge  upon  the  additional  interest 
in  the  property  which  J.  S.  acquired  by 
purchase  and  the  suit  was  maintainable.  The 
prayer  in  the  plaint  was  allowed  to  be  amend- 
ed by  omitting  the  word,  '  niortgaged.' — 
AJUDHIA  PRASAD  v.  MANSINGH.     A.-  W- 

N  1902  P  176  =  25  A- 46. 

299-  S.  70-— S'c  S.  C3,  70  U  C.  P.  L.  B. 
1901  P.  169  No.  2it  supra. 

300.  S-  T2—^J^oitgagee  being  a  part  pro- 
prirtur — Cess — No  lien — Fersoncil  decree — Con- 
t  act  Act  S.  70— See  Mortgage  Lion— OPEN- 
DRA       CH.ANDRA    v.    TAR  A      PROS  ANN  A 

MUKEBJI.-7.   cw-    N-    609=30  C- 794- 

(See  Contract  Act.  S.  70  No.  3i9  Col  :^  329.) 

301-  S-  72 — This  section  does  not  exhaust 
the  cases  of  tacking.  See  ROKKOHARI 
CHOTTAR  \  JI  V.  BIPBE  DAS   DEY.     31.  C 

975 

302-  S.  72- — Mortgagee  in  possession  ex- 
pending money  to  defend  his  title  agaijist 
mortgagor. 

A  mortgagee  in  possession  is,  under  s. 
72  of  the  Transfer  of  Property  Act  (IV  of 
1882),  entitled  to  add  to  his  mortgage-debt, 
in  the  absence  of  a  contract  to  tho  contrary, 
sums  spent  by  him  for  making  his  own 
title  thereto  good  against  the  mortgagor. 
The  more  fact  that  in  a  redemption  suil; 
the  mortgagee  in  possosaioou  did  not  give  de- 
tails of  the  sums  either  in  the  c-ourso  of  the 
trial  or  in  his  written  statement  is  not  suffici- 
ent to  deprive  him  of  his  right,  seeing  that 
those  details  oan«be  gono  into  after  the  re- 
demption decree  providing  for  an  aooouut 
has  been    passed.  DATTARAM  v.  YINAYAK. 

SB   LR,  918  =  23   B  181- 

303  8.  72 — Prior  and  sub'seg-itent  incum- 
brances—liiglus  of  usufnicluary  mortgagee  who 


satisfies  a  decree  on  a  prior  mortgage  of  the 
'  property    mortgaged   to  him. 

This  was  a  suit  by  a  usufructuary  mort- 
gagee for  sale  of  the  mortgaged  property,  for 
tho  recovery  of  the  amount  paid  by  him  to 
release  tho  property  from  a  prior  mortgage, 
at  the  same  time  retaining  his  lien  as 
usufructuary  mortgagee.  Held  that  ho  waa 
not  entitled  to  bring  tho  suit  unless  ha 
waived  all  his  rights  under  the  usufructuary 
mortgage.  But  he  is  entitled  to  retain 
possession  until  the  mortgage-debt  and  tho 
amount  paid  by  him  on  tho  prior  mort- 
gage was  satisfied.  ABDUL  QAYYUM  v. 
SADR-UD-DIN  AHMADA-  W-  N-   1906>  P- 

11  =  2  A  L.  J.  23  =  27.  A-  403- 

804  B-l^— Enhancement  of  revenue  stiise- 
quent  to  mortgage — Payment  of  enhanced 
revenue  by  mortgagee — Liability  of  viortgagor 
to  pay  amount  so  paid  by  mortgagee — See 
Mortgage  Redemption.  THE  COLLECTOR 
OF  ALIGARH  v.  BOHRA  THiKUR  DAS. 
3.  A.  L.  J.  435 

805  s.    72  (a)  and  (h}—Iicdemption— 

Improvements  made  by  mortjagee — Planting  of 
groves  by  tenants  tuith  morlgaget's  permission 
— Claim  against  mortgagee  for  damages. 

By  a  deed  of  mortgage  the  mortgagee 
was  put  into  possession  of  tho  mortgaged 
property  and  was  entitled  to  appropriate  tho 
entire  profits  in  lieu  of  interest.  'There  waa 
a  covenant  that  the  mortgagor  should  be 
entitled  to  redeem  and  regain  possession  of 
the  mortgaged  property  at  the  end  of  five 
years  or  subsequently  on  payniont  of  the 
whole  principal  sum  together  with  the  arreara 
of  advances  to  tenants  (tagavi),  the  coast 
of  building  new  houses  for  tenants  and  other 
miscellaneous  expenses  such  as  "advances  of 
seed  grain.  A  having  purchased  the  pro- 
perty from  the  mortgagor  brought  a  suit 
for  redemption.  The  Subordinate  Judge 
found  that  A  was  entitled  to  redemption  on 
payment  of  tho  principal  sum  secured  by 
the  mortgage  less  certain  sums  on  account 
of  damages  caused  to  the  mortgaged  property 
by  tho  planting  of  groves  by  tenants  and 
others  in  a  number  of  plots  of  land  with 
the  mortgagee's  permission,  but  allowed  cer- 
tain sums  on  account  of  cost  of  embank- 
ment, sinking  wells,  erecting  houses  for 
tenants  reclaiming  barren  land  and  survey. 
Held,  that  as  the  mortgage-deed  contained 
a  distinct  contract  regarding  the  sums  pay- 
able to  the  mortgagee  on  redemption,  he 
was  not  entitled  to  add  to  the  principal 
money  any  other  sums  sixsnfc  by  him  for 
tho  impro^-oment  of  the  property  under  S. 
72,  els.  (a)  (b)  T.  P.  A  (2S  G.)  (P.  G.)  21.Ch.  D. 
(409  Retd.  to)  that  his  claim  to  costs  incurred 
for  building  houses  for  tenants  was  rightly 
allowed;  and  that  the  plaintiii's  claim  to 
damages  for  the  planting  of  groves  could  not 
be  maintained.  THAKUR  JAWAHIR  SINGH 
V.  THAKUR  SARDAR  KUAR.  9  O.  C.  18. 
808-  S-  IZ—Suit  for  redemption— Mort- 
gagee paying  a  simple  money  decree  to  save 
vtortgagcd  property  from  sale — Charge — Mali- 
kana — CcHttUiio;i     for    recouery     by    separate 
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suit — Set-off  in  redemption  suit. 

A  mortgaged  property  was  put  up  for 
sale  in  execution  of  a  decree  on  a  simple 
money  bond  of  a  prior  date.  The  mortgagees 
paid  up   that   decree,  and   prevented  the  sale. 

Held,  that  the  mortgagees  had  an  interest 
in  j)rotecting  the  mortgaged  property  from 
sale  and  were  entitled  to  recover  the  amount 
of  the  simple  money  decree  paid  to  save  the 
property  from  sale,  when  subsequently  the 
mortgagors   sought  to    redeem    tbe   property. 

The  mortgage  deed  provided  that  tlie 
mortgagees  would  pay  fis-  1,000  as  malikana 
to  the  mortgagors. 

Held,  that  the  mortgagors  were  entitled 
to  the  malikana  allowance  which  should  be 
ciedited  to  them  in  taking  the  accounts  in 
redemption  suits.  The  jirovision  in  the 
deed  tliat  the  malikana  could  be  recovered 
by  a  separate  suit,  would  not  prevent  its 
being   set   off  at  the  time  of    redemption. 

In  this  case  some  of  the  mortgagors 
executed  further  mortgages  in  favour  of  the 
mortgagees  covenanting  to  pay  the  mortgage 
debts  with  the  money  payable  on  the  prior 
mortgage,  held  that  this  would  not  preclude 
the  mortgagors  as  a  body  from  exorcising 
thjir  right  to  redeem  the  earlier  mortgage 
only.  MUH.\MM.\D  HUSAIN  v.  RHEO- 
DAR3HAN  DAS.  4  A.  L.  J.  176  =  A.  'W.  N. 
(1907),  71. 

307-  S-  73- — Mortgagee's  claim  to  surp- 
Uis  of  El'v etuic  sale — See  Limitation  Act  1877 
Art  1.32— JOGOSHAB  BHAGAT  v.  GHAN- 
SHIAMDAS.    5-   C  W-   N.  356- 

303-  S-  73— Snic  of  mortgaged  property 
for  rent  or  revenue — Effect  of — Charge  on  sale 
proceeds. 

Under  S.  73  of  the  Transfer  of  Proper- 
ty Act,  when  a  mortgaged  property  is  sold 
for  arrears  of  rent  or  revenue,  the  effect 
is  that  the  charge  of  the  mortgagee  ujion 
the  property  is  extinguished  and  transfer- 
red as  it  wore  to  the  surplus  sale-proceeds. 
—HEM  CHANDRA  CHOWDHURY  v.  TA- 
PAZZEL     HOSSEIN     KHAN,   8    C-   W-    If- 

832 

309-  S-  73 — Tenure  sold  in  execution  of 
rent  decree  with  power  to  avoid  incumbran- 
ces—Bengal  Tenancy  Act  I VIII  of  18So),  S. 
167 — Right  of  mortgagor  to  have  his  lien  trans- 
ferred  to  sale  proci'eds 

A  tenure  which  was  under  orders  to 
be  sold  in  oxeoulion  of  a  mortgage  decree 
was  sold  in  execution  of  a  rent  decree  in 
favour  of  the  landlord  with  power  to  tho 
purchaser    to    avoid   all    incumbrances. 

Held,  that  tho  mortgagee  is  entitled  to 
abandon  his  lien  upon  the  mortgaged  pro- 
perties and  to  recover  his  dues  from  the 
surplus  sale  proceeds.  S  73  of  the  Traus- 
■fer  of  Property  Act  would  be  ro  bar  to  a 
suit  for  the  recovery  of  surplus  sale  pro- 
ceeds—Nli^I    CIIAND   BABU  V.  ASHUTOSH 

1>UTT,  9  c-  W-  N.  117- 

310-  S.  73' — Prior  and  subseque^it  mort- 
gages—Suit by  prior  mortgagee — Lien  of 
]}iiisne  mortgajre  on  surplus  sale  proceeds — 
Third  morljij^e,  loiihdrawal    of   surplus    sale 
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proceedsby — Limitation  Act  (XV  of  1877),  sch. 
II,  arts.  120,  132— Civil  Procedure  Code,  S, 
34i,    295. 

A  property  which  was  subject  to  se- 
veral mortgages,  was  sold  in  execution  of 
a  decree  obtained  by  the  first  mortgagee 
in  a  suit  in  which  the  puisne  mortgagees 
were   imjileaded    as    parties. 

Held  that  the  purchaser  got  tho  proper- 
ty free  fronr  all  incumbrances  and  the  lien 
of  the  puisne  mortgagees  were  transferred 
to  the  surplus  sale  proceeds.  But  a  second 
mortgagee  having  taken  no  stops  to  satis- 
fy his  mortgage  out  of  the  surplus  sale  pro- 
ceeds, a  third  mortgagee  who  was  aware 
of  the  lien  of  the  second  mortgagee  on 
the  surjalus  sale  proceeds,  brought  a  suit 
on  his  mortgage  and  withdrew  the  surplus 
sale  proceeds  in  satisfaction  thereof.  Tho 
second  mortgagee  who  was  not  made  a  par- 
ty to  this  suit,  subsequently  insti'uted  a 
suit  to  enforce  bis  lien  on  the  sals  pro- 
ceeds and  to  recover  tho  same  from  the 
third   mortgagee. 

Hdd  that  art.  1R2  ('and  not  art.  120) 
of  soli.  II.  of  the  Limitation  Act  applied 
to  such  a  suit.— BERHAM  DEO  PERSHAD, 
V.  TAR  \    CHAND,   9.  C  W-  N   989- 

311-  S-  'JZ—'^o'tgage  between  date  of  de- 
fault and  date  of  sale  for  arrears  of  revenue — 
Mortgage-lien  extinguished — Charge  on  sale 
proceeds. 

Held,  that  if  an  estate  is  sold  for  arrears 
of  revenue,  the  mortgage  of  a  share  of  such 
estate  between  the  date  of  default  and  the 
date  of  sale  is  invalid  as  against  the  purchaser 
a.nd  the  mortgage-lien  on  the  pruperty  is  ex- 
tinguished by  tho  sale.  (17  C.  H8  followed). 
That  lien,  being  extinguished,  becomes  a 
charge  on  the  sale  proceeds,  (15  C.  546  ex- 
plained) and,  under  S.  73  of  the  Act,  the 
mortgagee  becomes  entitled  to  recover  his 
mortgage-debt  out  of  those  sale-proceeds  after 
payment  of  the  arrear  of  revenue.  Tho  sec- 
tion must  be  taken  to  apply  to  any  case 
where  tho  effect  of  the  sale  is  that  the  liea 
on  the  mortgaged  property  in  favour  of  the 
mortgagee  has  been  extinguished  owing  to  a 
sale  of  that  property  through  the  failure  of 
the  mortgagor  to  pay  an  arrears  of  revenue 
or  rent.    UMATRA  GUPTA  v  UMA  CHAKAN 

SEN.    3C.  L.  J.  52. 

312-  S.  73- — Surphis  sale-proceeds  for 
arrears  of  revenue  arc  subject  to  mortgagee's 
charge. 

Property  mortgaged  to  tho  plaintiff  was 
subsequently  sold  under  a  decree  in  a  rent 
suit  and  a  surplus  was  left  of  the  sale  pro- 
ceeds, after  paying  off  tho  arrears  of  rent  and 
it  was  held,  that,  under  S.  73  of  the  Act, 
plaintiff  had  the  right  to  enforce  his  charge 
on  the  surplus  proceeds  and  that  Ss.  159  aud 
IGl  to  167  of  Bengal  Tenancy  Act  did  not 
prejudice  such  right  of  tho  plaintiff  as  mort- 
gngco.  GOVIND  SAHAI  v.  SIBDUT  BAM 
83  C-  878. 

313  S.'  73.  -  See  Ss.  68  (a),  (b),  (c),  73—3  G- 
L.  J.,  220,  No.  283  supra. 
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814-  8.  74- — I'uisne  morltjagcc  bcinrj  iin- 
2)leadid,  ajjixt  on  secuud  mortfjaijcc^s  rights — 
Prior  miirlrj'iyce  p id  chasing  in  vxccution  sale. — 
See  Jloi-t^ago  Suit.  GOVERDHAN  DAS  v. 
VIKASAJII.     26-  M-  537- 

815-  8.  74-  -tSiibscqncnt  mortgagee  paying 
amiunt  of  dc-crrc  whctlicr  his  rigid  eiiforccaU: 
in  execntiuH. — Seo  No.  321  infra.  2?  A-  325 
(P.  C  )• 

Sl() — 8.  74-  Mortgage — Ptiorand  sttbscgncnt 
mortgages  —  Satisfaction  by  mortgagee  of  a 
decree  for  sale  on  a  prior  mortgage — Civil  Pro- 
cedure Code  (Act  XI  y  of   IVSS),  s.  24i. 

J,  the  mort^a^co,  obtained  a  dcoroo  for 
Bale  and  an  order  absolute  for  sale  of  the 
tnortgago  propcny,  against  the  mortgagor 
U.  U  then  niortgag 'd  8  villages  includirg 
those  which  weio  previously  mortgaged  to 
J.  to  ouoT.  and  with  a  portion  of  the  sum 
secured  tlior^bv,  he  paid  off  the  decree  held 
by  J.  T.  brought  the  present  suit  to  recover 
the  amount  due  on  her  mortgage  by  tho 
sale  of  the  villages  which  were  covered  by 
the  former  mortgage  and  decree.  Held 
that  s.  244  of  tho  Civil  Procedure  Code  did 
not  govern  the  case  and  there  was  no  reason 
why  T  shMUld  lie  driven  to  the  cumbrous 
procedure  of  partially  recovering  his  loan 
by  executing  the  discharged  decree  for- 
merly held  by  J,  and  as  to  tho  remainder 
of  tlio  loan,  by  instituting  a  separate  suit 
on  his  ov.u  mortgage.  T  was  entitled  in 
this  suit  to  rooovur  that  portion  oJ  the  loan 
which  U  used  to  discharge  J's  decree.  24. 
179  distinguished.     TUPAIL  PATMA   v.    BI- 

TOLA.  A  W-  N.,  1904,  p.  384  =  2  A-  L-  J. 
13-27- A- 400- 

317  S.  74  85-  Mortgage  -  Conditional  Sale 
— Ci  I' il  Proccdu re  Code  (Act  XI  V'of  ItiH'J),  s  :>  H 
—  Prior  and  puisne  mortgagees — Payment  by 
pieisne  mortgagee,  defendant  in  prior  mortga- 
gee's suit  for  foreclosure,  of  amount  due  on 
the  prior  mortgage — Application  by  such  puisne 
mong  igorfor  an  order  absolute  for  foreclosure — 
AppUcaUo>i,  refused — Separate  suit  by  puisne 
mortgagee  for  foreclosure — Transfer  of  Property 
Act  \IV   of  ltiS2),  s.  7. 

In  July  188'J,  one  Patch  Chaud  executed 
a  mortgage  by  conditional  sale  of  a  certain 
village  in  favour  of  Bansidhar  and  Kunj  Bi- 
hari  Lai.  In  October  1889,  Pateh  Cuand 
executed  a  second  mortgage  of  the  same 
village,  also  by  way  of  conditional  sale,  in 
favour  of  Bansidhar  and  Anaut  Ram.  In 
October  1891,  Anant  Bam  transferred  his 
interest  in  the  second  mortgage  to  Gaya  Pra 
sad.  In  September  1893,  Bansidhat  and 
Kunj  Bihari  instituted  a  suit  for  foreclosure 
of  their  mortgage.  To  that  suit,  R'j  Kumar, 
tho  son  of  tho  original  mortgagor,  and  Gaya 
Prasad  were  made  defendants.  On  the  same 
date,  Gaya  Prasad  instituted  a  suit  for  fore- 
closure under  l\\e  puisne  mortgage  of  October 
1889.  On  the  22nd  Daeemcer,  foreclosure 
decrees  were  passed  in  both  suits,  and  six 
months'  time  was  allcwed  for  redemption. 
The  time  allowed  tor  redemption  was  estood- 
ed  from  time  to  timj,  and  ultimately,  on  thi 
3rd   of  Jauuary  1S96,  Gaya  Prasad  paid  into 
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Court  tho  sum  which  was  due  to  the  mortga- 
gees on  tho  mortgage  of  July  1889,  which 
sum  was  drawn  out  by  the  mortgagees.  Sub- 
sequently to  this  payment  into  Court,  Gaya 
Prasad  applied  to  the  Court  in  the  suit  on 
the  prior  mortgage,  and  prayed  th  it  the  right 
of  the  defendant  in  that  suit  to  redeem  iha 
mortgaged  property,  might  be  extinguished 
and  an  order  absolute  for  foreclosure  granted 
in  tho  applicant's  favour.  This  application 
was  refused,  on  the  ground  that  Gaya  Prasad 
was  only  entitled  to  bring  a  suit  for  foreclo- 
sure and  "had  not  acquired  the  status  of  a 
decree-holder,"  and  that  while  he  was  a  de- 
fondant,  ho  could  not  execute  the  decree  a"! 
a  decree-holder  and  could  not  get  a  decree 
for  absolute  foreclosure.  There  was  no  ap- 
peal from  this  order,  but  Gaya  Prasad  sub- 
mitted to  it  and  brought  a  separate  suit  for 
foreclosure.  Held  that  under  the  above  cir- 
cumstances no  such  separate  suit  for  foreclo- 
sure would  lie.  12  A.  Gl,  13  A.  278  and  21 
C.  818   referred    to.     BANSIDHAR  v.    GAY.V 

P.iASAD,  A  W-  N-  1902.  p.  3=24-  A- 
179 

318-  S-  "i^c-— Mortgage — Rights  of  prior  and 
puisne  mortgagees. 

Where  both  tho  prior  and  the  puisne 
mortgagees  sued  for  recovery  of  their  mort- 
gage-debts by  sale  of"  the  mortgaged  property 
by  separate  suits  without  impleading  each 
other  as  defendant  in  their  respective  suits 
and  the  mortgaged  properties  were  purchased 
by  them  at  sales  held  in  execution  of  their 
decrees 

Held,  that  the  puisne  mortgagee  was  en- 
titled to  possession  on  payment  to  the  prior 
mortgagee  of  the  mortgage-debt  with  interest, 
and  costs  to  which  tho  latter  was  entitled  on 
the  date  when  he  purcha'^ed  tho  mortgaged 
property,  and  not  the  amouut  for  which  the 
property  was  sold  to  the  prior  mortgagee 
(which  sum  in  this  case  was  less  than  the 
mortgage  money.) 

Held,  also,  that  tho  puisne  mortgagee's 
possession  as  to  property  not  included  in  hia 
mortgage  was  not  proprietary  but  as  a  mort- 
gagee only.  DELHI  AND  LONDON  BANK, 
LHMITEli    V.    BHIKARI    DAS.     A-    W-    N-i 

1902.  P-  7=24  A.  185- 

819-  S-  74— Sa^c — Price  applied  to  pay- 
ment of  mortgage-debts — Payment  not  by  pur- 
chaser, but  by  mortgagor. 

A  mortgagor  sold  certain  property,  which 
was  subject  to  two  mortgages,  and  it  was 
agreed  liiat  the  consideration  money  should 
bo  paid  by  the  purchaser  to  the  mortgagees. 
The  purcha.scr  paid  off  tho  amount  due  oa 
the  first  mortgage,  but  not  that  due  to  the 
second  morlgagoe. 

Held,  on  second  mortgagees  suit  for 
sale,  that  the  purchaser  was  not  cniitled 
to  set  up  the  fir-t  mortgage  as  a  shield  inas- 
much as  it  had  not  in  reality  been  paid  oS 
by  hira  but  by  the  mortgagor,  his  vendor. 
{'ll  .\.  400  foUuaed).     BAI.lNATHi-.    ilCKLI- 

DHAK.  A  WW-  (1907),  85=4  A  L  J-, 
349- 
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820     S.  74-Seo  S.  uO,  74,  2   0.  C.  314  No, 

234  supra. 

821.  S-  74,  83,  8S—Mnrlgage— Prior  and 
puisne  mortijayec — Civil  Procedure  Code  (Act 
XVI  of  isail).  Section  S4i — Exi'cution  of  decree 
— Fresh  suit — Foi-Di  of  foreclosure  decree. 

B.  and  K.  wore  the  first  mortgagees,  and 
B.  and  G.  tlio  second  mortgagees  of  cortiin 
property.  Two  suits  were  brought  iu  the 
same  Court  by  both  the  prior  and  the  puisne 
inortga,gses  for  foreclosure  of  their  respective 
mortgages  and  decree  were  made  in  both 
the  suits.  The  decree  in  the  suit  brought 
by  the  prior  mjrtgigees  i^rovided  that  if 
the  mortgagor  will  not  pay  the  decretal 
amount  up  to  a  certain  time  the  mortgage 
will  be  treated  as  foroolosed  and  he  will  be 
debarred  from  rodei.ming  the  same  in  futur.?. 
The  time  for  redemption  was  from  time  to 
time  enlarged,  hut  the  money  was  not  paid 
by  the  mortgagor.  When  the  enlarged  time 
was  about  to  expire,  G.,  one  of  the  puisne 
mortgagees  who  was  impleaded  as  a  defendant 
in  the  suit,  paid  the  decretal  amount  into 
the  Court  and  that  sum  was  taken  out  by 
the  prior  mortgagees  in  discharge  of  their 
mortgage. 

Held,  that  the  puisne  mortgagee  having 
made  the  payment  of  decretal  amount  ac- 
quired under  section  74  of  the  Transfer  of 
Property  Act  all  the  rights  and  powers  of 
the  prior  mortgagees  as  such  and  was  com- 
petent to  bring  a  suit  to  enforce  rights 
acquired  by  him.  That  a  separate  suit  was 
not  barred  by  srction  244  of  tlie  Civil  Proce- 
dure Code  for  payment  made  by  G.  would 
not  have  the  effect  of  reviving  or  giving  vital- 
ity to  the  original  decree  which  by  the  terms 
of  it  had  bocomo  discharged,  and  rights  and 
powers  acquired  by  G.  could  not  be  worked 
out  without  additions  to  the  decree  which 
the  Court  in  e-:ecuting  the  decree  had  no 
power  to   make. 

The  form  of  order  given  In  section  86  of 
the  Transfer  of  Property  Act  contemplates  a 
suit  between  one  mortgagee  and  the  mortga- 
gor only,  and  should  be  treated  as  a  common 
form  not  to  he  literally  followed  in  every 
suit  for  foreclosure  but  to  be  adapted  to  the 
particular  circumstances  of  each  case. 

The  appropriate  form  of  decree  for  the 
exercise  by  the  puisne  oncombranoors  of 
the  successive  rights  of  rod-'mption  or  for 
working  out  the  rights  of  tlie  parties  in  the 
event  of  any  puisne  incombrancer  in  front 
of  the  mortgagor  redeeming  the  mortgaged 
property  so  as  to  make  a  complate  decree, 
is  a  form  wliich  is  well  known  iu  the  Chan- 
cery Division  of  the  High  Court  in  Enghiiid  ; 
and  it  may  he  adopted  iu  India.  GOPI 
NARAIN  KHANNA  v.   BANSIDHAR.— 7  B- 

L.  R,  427  9  7/  N  ,  C  .577  =  32  I  A.  123- 
M  L  J  ,  1905  p.  191=2  C-  L.  J.  173  =  27  A- 
825  (P  C) 

822-  S.  75,  85,  86,  91.  Prior  mortgagee 
— ijubsequenf  mortgagee— Mights  to  redeem  in- 
ter se — Foreclosine  decree. 

In  18.59,  C  and  his  brothers  mortgaged 
certain  lauds   with  possession   to   H.  Subse- 


sequently,  on  the  26th  May  1897,  G  alona 
mortgaged  the  same  lands  to  U.  Shortly 
after  this,  C  and  his  brothers  brought  a  re- 
demption suit  against  H  and  U  was  not 
made  a  parly  to  it.  In  that  suit,  the  usual 
redemption  decree  was  passed  ;  but  as  C  and 
his  biotliers  failed  to  redeem  within  the  time 
allowed  the  order  for  foreclosure  was  made 
absolute  in  favour  of  H.  U  then  brought 
a  suit  against  C  to  recover  his  mortgage  debt 
by  sale  of  the  mortgag.'d  property ;  to  this 
suit,  II  was  j  lined  as  the  person  in  possession. 
The  lower  Court  allowed  to  redeem  the  pro- 
perty from  H  (defendant  2)  on  payment  of 
the  money  due  to  him  (defendant  2)  under 
the  foreclosure  decree. 

Held,  reversing  the  decree,  that  H..  the. 
prior  mortgagee,  had  a  right  to  redeem  su- 
perior to  that  of  U,  the  subsequentunortgagee. 
HASSANBHAI  v.  UMAJI.     6    B.  !«•  R.    892 

=  28  B- 153- 

383-  8.  75-  Rights  -of  a  subseqjient  mort- 
ga'.ee  when  not  '\nade  a  party  in  this  suit  upon 
the  prior  iiiortgage.  See  IMortgage  Suits.  KA- 
DER  BUKSH  v.  JOWALA  PRASAD.     1   A^ 

L.  J  283- 

Ram  Pershad  v.  Govindi,  1.  A.  L.  J. 
207;  Baldeo  Singh  v.  Jagoram,  28  A.  1;  Sbi- 
varama  Chetty  v.  Kauppu  Muthu,  13.  JI. 
L.  J.  72  (P.  B.);  HarparshadUl  v.  Dalmar- 
dansingh,  32.  C.  891;  Goverdhandas  v.  Vee- 
rasami,  2G.  JI.  537  ;  Dcbendranarain  Roy 
V.  Ramratan  Banerjje,  30.  C.  599,  324;  See 
also,  Ramnarain  v.  Bandi  Parshad,  31.  O. 
737;  Rangasamy  Naicken  v.  Jellihodi  Naic- 
ken,  26.  M.  484;  Akatti  Moidin  Kutty  v. 
Chrayel  Ambu,  26.  M.  486;  Bajuath  Singh 
V.   Mahomed   Ibrahim,   2.    C.    L.   J.    574. 

325-  S-  TQ.  — Contract  to  the  Contrart/ — 
See  Construction  (of  mortgage  deed)  Jf.  TUP- 
PAN  NAMBADRI  v.  V.  P.  CHINNA  PARI 
KUTTI,    18.    fit-    L-    X    31- 

32S.  S.  76  c.—Moriu'"J-^^  right  to  keep 
accounts — See  Mortgage  Acoouuts — KIDAR- 
LAL  V.  BISHAN  PERSHAD,  31.  Q.  332 
(P-    C). 

827-  S.  76  CI.  C.—Mm-tgagec's  duty  to  pay. 
Government  revenue — Contract  to  the  contrary 
— Construction: — 

By  S.  76  (c)  T.  P.  A.  a  mortgagee  is 
bound  to  pay  the  revenue  only  in  the  ab- 
sence of  a  contract  to  the  contrary  whoa 
the  mortgagee  is  able  to  pay  it  out  of  tha 
income  of  the  property  in  his  possession. 
A  doouTOjat  I'rovided  that  "the  mortgagee 
was  to  appropriate  fox  the  interest  on  the 
mortgage  amount  the  rent  of  •  *  *  idangaz- 
hies  of  paddy  and  Rs.  20  less  the  amount 
of  Government  revenue  which  was  to  be 
paid  to  the  mortgagor  by  the  mortgagee 
pending  the  transfer  of  patta  to  the  name 
of  tlie  mortgagee"  and  the  kist  was  subse- 
quently  enhanced: — 

Held,  that  there  was  a  contract  to  the 
contrary  within  the  meaning  of  S.  76,  CI. 
(c)  T.  P.  A.  and  that  the  mortgagee  was 
not  bound  to  pay  the  enhanced  kitt  un- 
der the  contract  and  certainly  so  before 
the   transfer  oi   patta  in  his  naane — PANI- 
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GATAN    KANARAN   v.  RAMAN  NAIR.     17 

M.  I*.  J.  517- 

328.  S.  76,  84,  89  &  92.-Sfe  Mortgage 
ncdfmptioH.       SATAYABADI     BKHARA     v. 

Mt.  hirabati.    5  c-  L-   J.,  192  =  34   C- 
223 

329-  8-  "Ji— Priority — Failure  of  prior 
mortgagee  to  take  possessimi  of  title  deeds — Sub- 
seg^uent  registration  of  prior  mortgage. 

"  Gross  negligeuce  "  under  S.  78,  T.  P.  A., 
must  be  determined  according  to  the  circum- 
stances of  each  case.  Failure  on  the  part  of 
a  prior  mortgagee  to  get  possession  of  tbe 
title  deeds  from  lUo  mortgagor  is  not,  in  the 
absence  of  reasonable  explanation  necessarily 
to  bo  treated  as  gross  negligeuce,  especially 
iu  a  country  whore  a  registration  law  prevails. 
A  mortgage  was  executed  to  A  by  B.  B,  on 
20th  January,  1007,  had  previous  to  it  on 
ilst  December  189(5,  executed  a  mortgage  to 
D  who  did  not  obtain  possession  of  the  title 
deeds.  D's  document  was  registered  on  21st 
April  1897.  It  was  found  that  thedelay  in 
the  registration  of  it  was  due  to  B. 

Held,  that  gross  negligence  need  not 
necessarily  be  imputed  to  D  under  the  cir- 
cumstances, and  that  the  delay  in  having  his 
document  registered  did  not  make  his  failure 
to  obtain  possession  of  the  title  deeds  amount 
in  law  to  gross  negligence,  as  ho  could  uut 
have  anticipated  at  tbe  time  of  the  execution 
of  the  deed  that  registration  would  be  delayed 
in  the  manner  it  was.  2  C.  W.  N.,  750,  follow- 
ed, L.  R.  7  H.  L.  135  L.  R  26,  Ch.  D.  482, 
9  Hare  449, 18  B.  444,  referred  to.  12  M.  429, 
13  M.  383,  12  JI.  424,  15  M.  268,  4  M.  H.  C.  R  , 
369.  distivguishfd.  RANGASAUMY  NAI- 
KEN  V.  ANNA    MALAI    MUDALI     17  M-  L, 

J.,  499=3  M.  L  T,  87  =  81  M-  7 

330-  S-  78.— i-nL-'"'*.— See  Laches.  SETH 
NKUBUDDA  PRASAD  v.  RAJA  SETH  GO- 
KULDAS.     1  N-  L-  R.  158 

331  8.  SO—^iortgage-  Effect  of  payment  of 
prior  mortgage  by  a  siihu'quent  mortgagee 
as  against  intermediate  charge. 

.A  subsequent  mortgagee  may  redeem 
a  prior  mortgage  and  keep  alive  such  prior 
mortgage  for  his  benefit.  An  intermediate 
mortgagee  or  his  successor  in  title  cannot 
insist  that  his  mortgage  should  be  redeemed 
by  the  subsequent  mortgagee  before  or  at  the 
time  of  the  redemption  of  the  previous 
mortgage.  No  equities  arise  in  favour  of  the 
intermediate  mortgagee.  10  Cat  103b  (P.  C.)\ 
P.  R.,  33  of  1903,  s.  a.,  54  P.  L.  R.,  1903, 
77  P.  R.  1899  and  3S  P.  R.  IS9i  referd. 
BADHA    BAM   v.    BALA    RAM.     139.  p.  L. 

E.   1904=30  PR,  1904 

832  8.  80 — Intention  to  kc'p  aHve  prior 
mortgage — Frcsuviptton — Sec  Mortgage  Subro- 
gation.    GIRDHAB  DAS    v.   BAMSUNTEB- 

SINGH.    8  C-  W.  N.  690. 

333-  8.  81 — Decree  for  sale  of  the  mort- 
gaged property  and  recovery  if  necessary  from 
the  mortgagor — Construction. 

Where  a  decree  upon  a  mortgage  directed 
the  sale  of  the  mortgaged  property,  and  if 
neoe.ssary  from  the  defendant, /icW  the  words 
"if  necessary"  iu  the  decree  cannot  bo  coustru- 


Sup:  Govt  acts  (IV  of  1882)  C^or.td.j 

ed  as  g  ven  the  decree-holder  the  right  of 
abandoning  his. claim  against  the  mortgaged 
property  iu  ordur  to  create  a  necessity  to  p°o- 
cued  against  other  property.  A  necessity  oon- 
tompkuod  by  the  decree  is  a  necessity  of  pro- 
ceeding agains*.  otbor  property,  or  the  mort- 
gagor personally,  if  tbe  mortgageu  property, 
proves  iubullicieut  to  rc.ilise  the  amouni  due 
(2.V.4  369  Rrf)MASn  KAMOJI  v  CHODI- 
MALLA  BAM.VXIURiHY  PANTULUGABU. 
3  M  L  T-  335 

334  8-  81  Soo  s.  3,  81—26,  B.  538  No.  14 
SU2>ra. 

335  8.  81  -Soe  s.  56,  67,  81,  88—3.  M  L 
T.  -til  (P.  B.)  No.  169  supra. 

336  8.  81— See,  56,  81,  82,  31.  0.  95  No.  170 
supra. 

337-  8.  82- — Apportionment  of  mortgage 
debt — Mortgagee  puchasing  a  portion  of  mort- 
gaged propeity—'riKe  IMortgage  (contribution). 
SHIBLALu.  BHAWANI  SHANKER     AW 

N-.  1903,  P- 190  =  26  A-  72- 

338-  S-  82- — Liubdity  of  purchaser  of  sortie 
of  the  mortgaged  properties — Arrangement  mak- 
ing the  properties  purchased  primarily  liable 
for  debt. 

The  defendant  No.  2  borrowed  a  certain 
sum  of  money,  aud  mortgaged  the  properties 
Nos.  1  to  4  for  the  debt.  The  mortgagee  sued 
on  his  mortgage,  and  obtained  a  decree, 
ordering  that  the  properties  Nos.  341— 9  and 
7  should  be  sold  first,  and  that  if  any  balance 
remained  due  after  tbe  sale  of  these  proper- 
ties, it  should  bo  realised  by  the  sale  of  the 
remaining  properties.  The  plaintiff  purchas- 
ed a  share  in  estate  Nos.  341 — U,  and  when 
the  property  Nos.  3il — 9  was  subsequently 
put  up  to  auction  in  execution  of  tbe  mort- 
gage-decree, the  plaintiff  paid  off  the  mort- 
gage-decree, and  sued  the  purchasers  of  the 
remaining  properties  'or  contribution. 

Held,  that  the  plaintiff  was  not  entitled 
to  contribution.  Mortgaged  properties  are 
only  liable  to  contribution  in  the  absence  o£ 
a  contract  to  the  contrary.  In  this  case  the 
liability  was  altered  by  the  mortgage-decree 
by  which  the  incidence  of  the  debt  waa 
thrown  primarily  on  properties  Nos.  341 — 9 
and  7,  aud  the  other  properties  were  only 
liable,  if  the  debt  was  not  realized  by  their 
sale.  As  the  plaintiff  purchased  the  share  of 
the  property  Nos.  341 — 9  subsequently  to  the 
decree,  he  bought  it  subj;ct  to  tho  mortgage 
and  to  the  arrangement  made  by  the  decree. 
Plaintiff  was  not  entitled  also  on  tho  ground 
that  he  himself  stopped  the  sale  paying  oS 
the  mortgage-decree,  and  he  could  not  make 
other  properties  liable  when  it  was  arranged 
between  the  parties  to  the  morgago-suit  and 
the  mortgagee,  that  it  was  only  in  case  there 
was  any  balance  left  due  after  the  sale  of 
Nos  341—9  and  7  that  the  remaining  pro- 
perties would  bo  liable.  SATYA  KRIPAL 
BANDOPADHIA  v.  GOPI   KISHOBE   M.AN- 

DUL.    6  C-  'W.  N.  583- 

339-  S.  82 — Contribution  to  mortgage  debt 
— Liability  of  several  properties  to  rateable 
contribution  "i)j  the  absence  of  a  contract  to 
the  contrary." 
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The  owner  of  certain  lauds  mortgaged 
thom,  and  subsequently  eflectod  a  partition 
o£  the  family  property  between  himself  and 
his  three  sons.  By  the  terms  of  lliat  par- 
tition tlie  father  and  his  sous  each  took  a 
fourth  share  in  the  family  property  and 
each  became  liable  for  a  fourth  of  the  mort- 
gage debt.  One  of  the  sous  then  sold  the 
greater  x)ortiou  of  his  share  in  the  mort- 
gaged property  to  plaintilT,  giving  plaintiff 
a  security  bond  for  a  sum  of  money  and 
hyjiothecatiug  other  lauds  to  indemnify 
plaintiff  from  any  loss  which  might  arise 
if  the  original  mortgagee  should  bring  the 
mortgaged  lands  to  sale.  The  mortgagee  ob- 
tained a  decree  on  his  mortgage  in  execu- 
tion of  which  a  portion  of  the  mortgaged 
laud  was  sold,  includiug  that  which  xjlain- 
tilf  had  bought.  The  proceeds  of  sale  of 
the  said  portion  were  sufficient  to  satisfy 
the  mortgagee's  decree.  Plaintiff  then  sued 
on  his  security  bond,  and  the  land  hypo- 
thecated to  him  was  sold,  plaintiff  receiv- 
ing the  amount  secured  by  the  bond.  He 
now  sued  under  S.  82  of  the  Transfer  of 
Property  Act  and  claimed  rateable  contri- 
bution from  the  other  portion  of  the  mort- 
gaged property  has  not  been  sold  to  satis- 
fy   the    mortgagee's    decree. 

Held  that  he  was  entitled  to  recover,  and 
that  his  right  to  rateale  contribution  was 
in  no  way  affected  by  the  indemnity  bond 
or  the  payment   made    to     him     thereunder. 

Heid  further,  that  the  words  "in  the 
absence  of  a  contract  to  the  contrary,"  in 
B.  82  of  the  Transfer  of  Property  Act  apply 
to  contracts  between  a  mortgagor  and  mort- 
gagee, and  that  au  agreement  which  is  bind- 
ing only  as  between  the  mortgagors  is  not 
"a  contract  to  the  contrarj-,"  within  the 
meaning  of  the  section.  R  \MABH.\DRA- 
CHAR     V.     TBINIVASA     AYYANGAR.     24 

M-,  85- 

340  8.  82— Contribution  to  mortqnge  debt 
Liability  of  land  in  possession  of  tJnrd  person 
C.P.  0.  S.  J-3 — ilaintenancc  of  suit. 

Certain  land  was  mortgaged  to  B.  Sub- 
sequently a  portion  of  the  land  comprised  in 
R's  mortgage  was  mortgaged  to  plaintiffs 
together  with  other  land.  R  then  obtained 
a  decree  on  his  mortgage,  in  pursuance 
whereof  the  said  portion  of  R's  security 
which  was  also  mortgaged  to  plaintiffs  was 
sold.  R's  decree  was  thus  satisfied,  without 
the  necessity  for  the  sale  of  the  remaining 
land  which  comprised  R's  security.  This 
remaining  land  was  purchased  by  some  of 
the  defendants.  Plaintifis  now  sued  on  their 
mortgage,  and  claimed  not  only  as  against 
their  mortgagors,  and  the  property  comprised 
in  their  security,  but  aUo,  on  the  principle 
of  contribution,  sought  to  charge  any  balance 
which  might  still  remain  due  as  against  the 
remaining  land  already  referred  to  as  having 
been  purchased  by  some  of  the  defendnuts. 

HeW,  that  plaintiffs  were  not  entitled  to 
enforce  contribution  against  the  defendants. 
Semble,  that  if  the  claim  for  contribution 
wore  maiutaiuabie  it  ought  not   to  have  bem 


Sup:  Govt,  acts  (IV  of  1882J     (Oontd.j 

joined  with  the  ordinary  claim  on  a  mort- 
gage.— Plaintiffs  had  purchased  a  portion  of 
the  property  comprised  in  their  own  mort- 
gage when  it  was  sold  in  execution  of  R'a 
decree  already  referred  to.  liy  that  purchase 
they  had  made  a  profit.  It  was  contended 
that  plaintifis  in  their  character  of  second 
mortgagees  stood  in  a  fiduciary  position 
towards  their  mortgagors,  and  that  they 
were  not  entitled  to  be  treated  as  indopca- 
dout  strangers  buyiug  at  au  auction  sale. 
There  was  nothing  to  show  that  plaintifis 
had  taken  any  advantage  of  their  position: 

Held  that  plaintiffs  toolv  au  absolute 
title  such  as  strangers  might  have  taken. 

Held  also,  that  their  claim  on  their 
mortgage  was  not  affected  by  their  purchase 
of  part  of  the  projierty,  since  under  the 
circumstauces  they  must  be  taken  to  have 
paid  the  full  value  of  the  unencumbered  pro- 
perty. The  owners  of  certain  property, 
wishing  to  raise  a  sum  of  Rs.  1U,50J  ou  mort- 
gage, executed  two  mortgages  in  favour  of 
the  same  mortgagees,  over  the  same  lands, 
on  the  same  day; — one  for  Rs.  lO.UUO  and 
another  for  Bs.  5U0.  The  latter  instrument 
recited  the  bond  for  Rs.  10,000  as  a  prior 
mortgage.  The  mortgagees  then  sued  ou  the 
mortgage  for  Bs.  500  and  obtained  a  decree, 
under  which  portions  of  the  security  were 
sold,  subject  to  liability  uuder  the  mortgage 
for  Bs.  10,000.  The  mortgagees  now  sued  on 
the  mortgage  for  Bs.  10.000,  when  it  was 
objected  that  the  suit  was  not  maintainable 
by  reason  of  S.  43  of  the  Code  of  CiVil  Proce- 
dure, 

Held  that  this  objection  was  not  sustain- 
able, and  that,  regarding  the  case  as  one 
of  a  mere  personal  claim  on  the  in,,trument 
of  mortgage,  S.  43  did  not  apply. — SESHA 
AYYAB  V.  KRISHNA  AYYANGAR.     2±  M- 

96 
341.     8.  82-    Mortgage — Suit  upon — Parties 

— Contribution  against  purchasers. 

In  his  suit  by  the  mortgagee  subsequent 
trausferrees  of  a  part  of  the  property,  defend- 
ants 1  to  3.  were  not  made  parties.  The 
mortgagor  had  sold  a  part  of  the  mortgaged 
property  to  one  B.  K.  with  the  consent  ol 
the  mortgagee.  In  execution  of  his  decree 
the  mortgagee  purchased  the  mortgaged  pro- 
perty excepting  the  part  sold  to  B.  K.  The 
mortgagee  subsequently  filed  a  suit  against 
other  trausferrees  defendants  1  to  3,  to  make 
Va-i  property  purchased  by  them  liable  for 
the  mortgage  debt. 

Held,  that  the  mortgagor  and  R.  K.  were 
not  necessary  parties  to  this  suit:  (2)  that 
the  omission  of  the  plaintiff  to  make  the 
defendants  1  to  3  parties  to  the  original 
mortgage  suit  would  have  been  a  fatal  objec- 
tion to  that  suit  but  it  did  not  affect  the 
present  one;  (3)  that  the  p'aintiff  was  entitled 
to  a  decree  for  an  apportionment  of  the 
ini^rtgagc-debt  on  the  property  purchased  by 
the  defendants  1  to  3,  account  being  taken 
in  that  appointment  as  well  of  the  property 
purchased  by  R.  K.,  as  of  the  property  pur- 
chased  by  the  pliintiff  himself.    BAilMOY 
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HAZRA    V.    PREM    CHAND    NASKAR.     5 
•W.  N.    C  P.  423. 

342-  S.  82-  Mortgage — Contribution — Va- 
luation oj  properties  for  the  purpose  of  ascer- 
taining their  liabUity  to  contribution. 

In  a  suit  for  contributiou,  the  time  at 
wliich  tbe  properties  comprised  in  a  mort- 
gage are  to  be  valued  uudor  s.  82  of  Transfer 
of  Property  Act,  is  the  date  of  the  mortgage 
in  respect  of  which  the  contribution  is  claim- 
ed. MARDAN  SINGH  v.  SHiVNKUR  BHEO 
DAYAL.  A.  W.N.  1905,  P.  05-2  A.  li. 
J.  307  =  37  A.  548. 

343  8-  82—"  •'"  "'^  absence  of  a  contract  to 
the  contrary.'  Reference  of — Mortgage — Dis- 
charge of  part  of  mortgaged  property — Subse- 
q^ticnt  mortgage — Second  mortgagee  not  entitled 
to  claim    apportionment. 

After  properties  Nos.  1,  2,  3,  were  mort- 
gaged it  was  agreed  between  the  mortgagor 
and  the  mortgagee  by  a  registered  document 
that  the  propurty  No.  1  was  to  bo  exonerated 
by  means  of  credit  being  given  to  the  mort- 
gagor lor  a  certain  sum.  After  that  the 
properties  Nos.  2  and  3  were  mortgaged  to  a 
second  mortgagee. 

}L'ld,  that  the  second  mortgagee  was  not 
entitled  to  an  apportionment  according  to 
the  probable  value  of  all  three  properties. 

The  words  "In  the  abse.  ce  of  a  contract 
to  the  contrary"  in  .-eotion  82  of  the  Transfer 
of  Property  Act  do  not  refer  merely  to  a 
contract  to  the  contrary  executed  at  the 
time  of  the  mortgaye.  RAMA  v.  MAN.\K 
DULAB.    7.  B.  Ii.  R,  191. 

844.  S.  82— Cwii  Procedure  Code  (Act 
XIV  of  l^^U),  Section  305 — Sale  of  mortgaged 
properly  by  one  of  several  judgment-debtors — 
Right   of  purchaser — Lien. 

There  is  nothing  in  section  305  of  the 
Civil.Procedure  Code  from  which  it  can  be 
inferred  that  the  Court  in  authorising  the 
sale  could  empower  the  judgment-debtor  to 
transfer  any  higher  interest  than  he  had 
and  bind  the  interests  of  others  in  the  pro- 
perty. 

When  in  execution  of  a  mortgage-dec- 
ree order  for  sale  of  the  mortgaged  proper- 
ty is  passed  against  the  judgment-debtors 
and  the  mortgaged  property  is  sold  by  one 
of  them  under  Section  305  of  the  Civil  Pro- 
cedure Code,  the  vendee  is  entitled  to  a  lien 
on  the  shares  in  the  mortgaged  property 
owned  by  the  judgment-debtors,  who  did 
not  join  in  the  sale  to  the  extent  of  the 
liability  of  snob  j  ulgment-debtors  to  pay 
the  decretal  amount.  DANAPPA  v.  YAM- 
NAPPA.    4  B   L    R.,  61- =  26.  B-  379- 

3i5.  S.  82 — Marshalling — Conlvib'dtion — 
Mortgagor  and   mortgagee. 

There  is  nothing  in  the  provisions  of 
the  Transfer  of  Property  Act  to  support 
the  view  that,  as  bolweeu  a  mortgagee  and 
the  holders  of  the  equity  of  redemption, 
the  mortgagee  is  I  i  and  to  distribute  his 
debt  ratoably  ui">on  the  morljJtiged  proper 
ties.  29  M.  '217,  JS  C.  320  followed;  30  C. 
755,  C.  L.  T.  33Y,  3C.  L.  T.  .571  =  30  C.  0,1? 
distinguished.     HAKA    .KUMARI     CHOW- 


Sup:  3ovt.  acts  (IV  of  1882)  (Contd.) 

DHURANI  V.  EASTERN  MORTGAGE  AND 
AGENCY    CO.,   LTD.,    ^  Q.  L.   J.   274. 

346-  S.  82- — Purchase  of  the  mortgage- 
decree  by  the  holder  of  the  interest  of  one  of 
the  mortgagors,  effect  of — Beduction  of  the  mort- 
gage— Debt  in  proportion. 

Where  the  holder  o£  the  interest  of 
one  of  the  mortgagor':  in  one  of  several 
mortgaged  properties,  subsequently  purcha- 
ses the  whole  mortgage-decree,  the  mort- 
gage is  satisfied  to  the  extent  of  the  pro- 
portion which  the  value  of  the  mortgaged 
property  purchased  by  him  bears  to  the  va- 
lue  of   all    the   properties   mortgaged. 

Wherever  there  is  a  confidence  of  the 
estates  of  the  mortgagor  and  the  mortga- 
gee in  the  same  person,  the  mortgage-debt 
is  extinguished  in  proportion  to  the  extent 
of  the  mortgaged  property  acquired  by  the 
mortgagee,  and  the  mortgagee  or  bis  assig- 
nee can  only  recover  the  balance  of  the 
mortgage-debt  from  the  other  iiroportios 
mortgaged.  HARENDRA  KUMAR  GUHA 
V.    DINDAYAL    SAHA,    4    C-   L    J-    195- 

847.  S.  82 -See  S.  55  (b),  82.  02—9.  O. 
C.    259   No  165   snpra. 

348.  S-  82— See  S.  56,  81,  62—31.  C.  95 
No  170  SHi)ra. 

349.  S-  82— See  S.  70,  82,  97—29.  C.  803 
No  iiy7  supra. 

350  8-83:  5G—Contrilmtion — Purchaser  of 
a  portion   of  poropcrty — Charge: — 

Held,  that  the  purchaser  of  a  mortgaged 
share,  who  satisfies  the  mortgage  decree 
obtained  against  him  and  others  i;;  entitled  to 
sue  for  contribution  according  to  the  pro- 
portionate value  of  the  proportionate  share 
of  tbe  mortgaged  property  and  to  hold  it 
liable  to  satisfy  the  debt  u  ider  S.  82,  Trans- 
fer of  Property  Act.  S.  56  applies  to  a  case  of 
a  vendor  purchaser  and  enables  a  imrehasor 
of  a  portion  of  the  property  subject  to  a 
charge  to  have  this  charge  satisfied  out  of  the 
other  portion  of  the  property  in  the  absence 
of  a  contract  to  the  contrary.  SIRAJrUD- 
DTN  AHMAD  u.  SIRAJ-UD-DIN.  2-  A-  I«-  J- 
698- 

351.  S.  82.  89— Order  absolute— Notice — 
Contribution — Purchase  by  mortgagee. 

No  notice  is  necessary  t)  be  given  to  the 
mortgagor  before  an  order  absolute  for  sale  is 
made  under  S.  89  of  the  Act. 

Where  certain  properties,  along  with 
others,  are  subj^ot  to  two  m  jrtgages  in  favour 
of  the  same  p>,rson,  and  the  mortgagee  has 
purchased  and  obtained  possession  of  such 
properties,  in  a  sale  in  execution  of  his  decree 
on  the  first  mortgage,  such  properties  are 
liable  to  contribute  to  the  dischargo  of  the 
second  mortgage  debt,  and  when  a  decree  is 
obtained  upon  the  second  moitgage  and 
sought  to  be  executed,  there  must  be  a  d3- 
duclion,  from  the  amount  of  the  second 
decree,  of  the  sum  payable  as  such  contribu- 
tion (-^2  A  284,  13  M.  1.  A.  404  and  4  C.  475 
followed.)  MAHOMED  TAKI  REZA  v.  W. 
A.  THJMAS.     4.  C-  !•■  J-  817. 

3.52-  S-  82.  83,  9l—Pwdiase  of  part  uf 
DiAjrtgagcd  property  by   a  third  puny — Suit  by 
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mortgnijces   to   recover  from   such  ])urchaser  a 
rateable  portion  of  the  mortgage  bcbt. 

The  plaintiffs,  who  were  mortgagees  of 
shares  in  four  villages  under  a  deed  of  sim- 
ple mortgage,  dated  the  31gt  of  March,  1883, 
brought  a  suit  for  sale  of  one-half  of  the 
mortgaged  property,  alleging  as  their  reason 
for  asking  for  sale  of  half  the  property  only 
that  the  title  of  their  mortgagors  did  not  ex- 
tend to  more  than  half.  In  this  suit,  the 
mortgagees  obtained  a  decree  for  sale  of  one- 
half  of  the  mortgaged  property  on  the  29th  of 
June,  1893.  In  1892,  one  H,  in  execution  of  a 
simple  money  decree  against  one  of  the 
mortgagors,  attached  the  mortgaged  shares 
in  two  of  the  villages,  the  subj  :ct  of  the 
mortgage  and  in  1894,  caused  halt  of  those 
shares  to  be  brought  to  sale  and  purchased 
them  himself.  The  mortgagees,  although 
they  had  not  made  M  a  p.irty  to  their  suit 
for  sale,  sought  to  execute  the  decree  which 
they  had  obtained  against  the  shares  purchas- 
ed by  M.  Ultimiately  JI.  obtained  a  decree, 
declaring  that  the  property  purchased  by 
him  was  not  liable  in  execution  of  the  decree 
held  by  the  mortgagees  on  their  mortgage, 
but  the  mortgagees  brought  to  sale  the  shares 
In  the  other  two  villages,  one  of  which  they 
purchased  themselves,  the  other  being  sold 
to  a  stranger.  The  mortgagees  then  sued 
M's  representatives  (he  having  meanwhile 
died),and  in  this  suit,  having  given  credit 
{or  the  sum  realized  by  the  sale  of  that  part 
of  the  mortgaged  property  whih  had  been 
brought  to  sale  in  execution  of  their  decree, 
they  asked  for  the  payment  of  the  balance 
due  to  them,  or  rather  of  such  portion  there- 
of as  was  thought  to  be  commensurate  with 
the  value  of  the  shares  purchased  by  M,  and 
failing  payment,  for  sale  of  those  shares. 

Held,  that  the  suit  was  not  objectionable 
in  point  of  form.  The  plaintiffs  (whatever 
might  have  been  M's  right,  in  a  suit  brought 
by  him  to  redeem  the  whole  propeity  com- 
prised in  their  mortgage,  or  if  he  had  been 
impleaded  in  the  mortgagee's  original  suit 
for  sale)  were  not  bound  in  this  suit  to  give 
M,  or  his  representatives,  an  opportunity  to 
redeem  the  whole  property.  The  plaintiffs, 
on  the  other  hand,  were  not  entitled,  to  the 
detriment  of  M,  or  his  representatives,  to 
set  up  the  plea  that  their  m'  itgage  was  only 
valid  as  to  a  moiety  of  the  property  included 
in  it,  and  thus  to  saddle  the  shares  purchased 
by  M,  with  a  double  portion  of  the  mortgage 
debt;  but  defendants  were  entitled  to  have 
an  account  taken  of  the  respective  values 
of  the  four  par.;els  hypothecated  under  the 
bond  of  March,  1883,  and  could  redeem  their 
own  two  parcels  upon  paying  that  portion 
of  the  niortgag  debt  which  luigu;  be  found 
to  be  proportionate  to  the  v,  Uie  of  their 
parcels.  (19  A.  527;  s'ld  24  A.  187),  referred  to. 
DINA  N.\TH  V.  I.,.lHMI  NABAIN.     A.  W. 

N   1903  P  150  =  25  A  446. 

353-  8.  82.  95>  IQQ.— Mortgage-decree- - 
Execution  of  decree — Payment  of  decretal 
amount  by  one  of  the  representatives  of  the 
mortgagor—  Charge — Contribution  — L  imitation 
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Act  (X7  of  1S77),  Schedule  II,  Article  132. 

The  plaintiff  and  the  defendants  were 
co-sharers  in  a  certain  property.  They  were 
reprcsentaiives  of  the  original  owner  who 
had  mortgaged  it.  The  mortgagee  sued  on 
tho  mortgage  and  obtaired  a  decree.  The 
plaintiff  paid  the  entire  decretal  amount  and 
sued  the  dofeudauts  for  contribution  in  pro- 
portion to  their  shares. 

Held,  that  the  plaintiff  did  not  acquire 
a  charge  on  the  property,  within  the  moaning 
of  section  100  of  the  Transfer  of  property 
Act. 

The  provisions  of  95  and  82  of  the  Trans- 
fer of  Property  Act  are  not  applicable  to 
such  cases.  'if>  All.,  227,  dissented  from.  26 
Bom,,  379,  dislinmtishcd.  2  Cal.,  5G5,  referred 
to.  NaWAB  JAHAN  ARA  BEGUM  u.  MIR- 
ZA   SHAUJA-UD-DIN   BUKHT   BAHADUR. 

9  C-  W.  N  865- 

854-  S.  82i  95- — Contribution,  prijiiple  of — 
viorlgage  debt  paid  by  one  of  the  co-mortgagors, 
to  save  properly  from  sale— Purchasers  of  equity 
of  redemption — Assignees  of  property  from  per- 
manent lease-holder- — Interest  on  the  money 
paid  to  save  property,  if  may  be  higher  than 
that  provided  for  in  the  morigage-bond — Per- 
sonal decree—Charge- — Equitable  lien. 

The  principle  of  contribution  requires 
that  parties  who  are  equally  bound  to  pay  a 
common  debt  and  who  are  relieved  of 
tho  burden  of  that  debt  by  one  of  them, 
should  reimburse  him  of  all  that  ho  has  paid 
in  excess  of  his  proper  share  of  debt. 

A  puiffiic  incumbrancer,  who  pays  of  a 
prior  mortgage,  is  entitled  to  be  placed  in  the 
position  of  a  prior  mortgagee,  if  his  intention 
was  not  to  extinguish  the  prior  lien.  10  C. 
1035  referred  to. 

The  same  principle  applies  in  a  case 
where  one  of  the  two  co-mcr'gagors  pays  oft 
the  entire  mortgage-debt  and  claims  to  be  in 
the  position  of  the  mortgagee,  for  the  purpose 
ofobtdninr^  contribution  from  bis  co-mort- 
gagor. 4  A.  58,  2G  B.  379,  26  A.  407  (416).  R., 
14  G.  809,    D.,   9   C.    W.  N.    865,  E.cp.  and  D. 

The  same  principle  does  not,  however, 
apply  to  persons,  who  are  not  co-mortgagors, 
but  are  the  assignees  of  a  mokarari  interest 
granted  by  the  mortgagor  himself,  and  they 
are  not  entitled  to  claim  the  same  lien,  as 
against  the  shares  of  tho  co-mortgagors,  aa 
the  CO- mortgagors.  They  are  entitled  only 
to  a  personal  decree. 

Co-mortgagors  who  have  purchased  the 
equity  of  redemption  of  the  shares  in  the 
property  of  some  of  the  mortgagors  and  have 
saved  the  property  frjm  sale,  by  paying  the 
balance  of  the  entire  mortgage-debt,  are  not 
bound  by  the  covenant  as  to  the  rate  of  in- 
terest as  provided  in  the  mortgage-bond.  The 
liability  of  the  defendants  to  pay  the  contri- 
bution-money to  the  plaintiffs,  arises  upon 
very  different  considerations  from  those  whiou 
existed  at  the  time  of  the  execution  of  the 
mortgage-bond,  and  it  is  not  right  and  pro- 
per to  refuse  to  the  plaintiffs  the  ordinary 
rate  of  interest  at  12  per  cent,  per  annum, 
whish,  in  a  case  like  this,  the  Court  allows. 


(     645     ) 


CIVIL   DIGEST   OP  CASES 


(     GIG    ) 


Sup:  Govt,  acts  (IV  of  1882)  (Cantdj 

KAUSIIAN   ALI   KHAN  CHOWDHURY  v. 
KALI  MOHAN  IIOITRA.     4  C-  L-  J-  V9- 

355  S-  82>  100— Afocff/niyi' — Co-mortgagors 
—  Sale  of  property  of  one  or  more  out  of 
several  co-viort<jaijurs — Proceeds  of  such  sale 
not  sufficient  to  satisfy  the  decree — Contribu- 
tion. 

Held,  Vy  Stanley,  0.  J.,  Burkitt,  J. 
(Banurji,  J.,  dissentiente)  that  oue  of  two  or 
more  mortgagors  (including  the  transferees 
of  the  equity  of  redemption  from  any  of 
them)  whoso  portion  of  the  mortgaged  pro- 
perty has  been  sold  in  execution  of  a  dec- 
ree for  sale  on  tho  mortgage  and  has  fetch- 
ed at  auction  a  larger  sum  than  was 
rateably  attributable  to  it,  but  has  not  dis- 
charged the  whole  of  the  mortgage  debt, 
has  no  right  against  his  co-mortgagors  to 
compel  them  to  contribute  and  indemni- 
fy him  to  the  extent  by  which  tho  proceeds 
of  the  sale  of  his  pro.,iou  of  the  mortgaged 
property  was  in  excess  of  the  amount  rateably 
due  from  it.  Ho  therefore  does  uot  acquire 
a  charge  in  respect  of  such  cxc|s3  against 
his  co-mortgagor's  protions  of  the  mortgag- 
■  ed  properly.  (12  A.  110);  (20  M.  CSG) ;  (21  C.  142) 
(24  M.  UG) ;  (2U  M.  23);  (14  A.  273);  referred  to. 
Per  Banerji,  J. — There  is  no  distinction  be- 
tween a  case  where  the  payment  in  respect 
of  whioh  contribution  is  claimed  is  made  to 
avert  a  legal  process  and  a  case  in  whioh 
payment  has  been  enforced  by  sale  of  the 
property  of  tho  claimant  for  contribution. 
(13  A.  371):  (19  A.  545);  (24  M.  85);  (2G  M.  686) 
referred  to.  In  order  that  the  right  of  con- 
tribution may  arise,  it  is  not  necessary  that 
the  whole  o£  the  debt  in  respect  of  the 
payment  cf  whioh  contribution  is  claimed, 
should  have  been  satisfied.  A  right  to  con- 
tribution arises  when  the  payment  made 
by  the  claimant  for  contribution  or  the 
amount  realized  by  the  sale  of  his  proper- 
ty exceeds  the  amount  for  which  that  pro- 
perty was  rateably  liable  and  the  property 
of  the  person  from  whom  contribution  is 
sought  has  to  ihit  estent  benefited  by  be- 
ing relieved  of  liability.  (2  A.  115);  (12  A. 
110);  (1<J  A.  545);  (26  JI.  686);  (19  A  332)  refer- 
red  to.  A  person  who  is  entitled  to  con- 
tribution al.-jo  acquires,  in  the  case  of  a 
mortgage,  a  charge  upon  the  property  of 
the  co-mu'tgagors.  IliN  HASAN  v.  BRIJ- 
BHUKAN   SARAN.     A-  W- K  .  1S04,   P- 74 

=1   A-  L   J    147  =  26    A.  407- 

356.  S-  83—Iiiglit  of  depositor  on  deposit 
— See  Mortgage  Extiuguishment.  BUGAL- 
SINGH   V.  S.M'NABAINSINGH.— 27  A- 178- 

357  S.  83—lJepo-:it  of  mortgage  money 
into  Court  to  credit  of  mortgagee  and  a  third 
person. 

Payment  of  mortgage-debt  under  sec- 
tion 83  of  tho  Tr  nsfer  of  Property  Act 
must  bo  a  pay  .  ent  to  ihe  account  of  the 
mortgagee  alo  o,  so  t  iat  th©  mortgagee 
may,  on  receipt  of  the  notice  of  deposit, 
apply  to  the  Court  by  petition  and  forth- 
with obtain  payment,  without  the  coaour- 
reuoe  or  sanction  of  any  other  person. 
When   no   such   valid    deposit  is  made,   the 
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mortgagee  is  entitled  to  tho  mortgage-dabfc 
and  interest  up  to  tho  date  of  the  payment 
of  tho  principal  in  accordance  with  the 
terms  of  the  mortgage.  Dl'lBENDRA  JIG- 
HAN    BAI  «.    SONA    KUNWAR.     A- W- N-, 

1904,  P   20-1-  A.  L.  J.  5=   26-  A-  291- 

357  (")  S  83 — Deposit — Equties  between 
prior  and  subseq^uent  mortgagees — Estoppel: — 
Where  money  is  deposited  in  Court 
under  S.  83.  T.  P.  A.,  by  a  subsequent  mort- 
gagee to  redeem  a  prior  mortgage  and  that 
money  is  withdrawn  by  the  prior  mortgagee 
without  any  olj  action,  the  withdrawal  must 
be  deemed  to  be  au  acknowledgment  by  the 
person  to  whose  credit  tho  money  is  deposited 
of  an  actually  existing  mortgage  held  by 
him  which  is  capable  of  being  redeemed,  it 
being  immaterial  to  consider  whether  the 
subsequent  mortgagee  could  legally  have 
taken  a  mortgage  from  a  person  who  at  its 
date  had  become  an  expropriotary  tenant  of 
the  lauds  mortgaged.  SUNCHBA  v.  SHADI 
RAM.    1.  A-  li  J-  590- 

858  8.  %i— Redemption  of  Mortgage— De- 
posit in  Court  by  the  mortgagor  of  the  sum 
alleged  by  hint  to  be  due  on  the  mortgage  — 
Conditions  of  such  dep)0sit. 

A  mortgagor  paid  into  Court  under  the 
provisons  of  s.  83  of  the  Transfer  of  Property 
Act,  the  sum  which  in  his  estimation  was 
sufficient  to  redeem  his  mortg.age.  The  mort- 
gagees refused  to  accept  this  sum  in  dis- 
charge of  the  mortgage,  and  the  mortgagor 
filed  a  suit  for  redemption,  without  however, 
withdrawing  from  court  the  money  whioh 
ho  had  deposited.  la  this  suit,  tho  mort- 
gagor obtained  a  decree  for  redemption  oq 
payment  of  the  sum  deposited,  pi«s  a  email 
item  for  costs,  and  an  appeal  by  the  defendan  la 
from  his  decree  was  dismis.sod.  The  defend- 
ants then  appealed  to  the  High  Court,  but, 
pending  their  appeal,  were  allowed  by  tho 
Court  in  which  it  was  deposited  to  withdraw 
the  mono}'  paid  in  by  tho  plaintiff  under  s.  83. 
Held  that  the  defendants  had  after  such 
withdrawal  of  the  money  deposited  by  tho 
plaintiff  no  right  to  proceed  with  their 
appeal.  Tho  money  deposited  by  the  mort- 
gagor plaintiff  continued  to  be  held  by  the 
Court  on  the  terms  upon  which  it  was 
originally  deposited,  and  the  defendants  were 
only  entitled  thereto  upon  fulfilling  the 
conditions  laid  down  in  s.  83  of  tho  Tiansfer 
of  Property  .\ot,  that  is  to  say,  if  they  stated 
their  willingness  to  accept  the  mouoy  depo- 
sited in  full  discharge  of  ther  mortgage 
and  deposited  the  mortgage  deed  (if  in  their 
possession  or  power)  in  Court.  DAL  SINGH 
V.  PITAM     SINGH.     A-  W-  N   1903-  P-  2= 

25  =  A-  179- 

359  S.  83 —  Money  deposited  under, 
becomes  property  of  mortgagee  only  token 
conditions  stated   in  section  complied  toilh. 

Money  deposited  in  Court  by  the  mort- 
gagor for  payment  to  the  mortgagee  under 
section  83  of  the  Transfer  of  Property  Act 
does  not  become  the  property  of  the  latter 
until  lie  has  complied  with  the  coudiuous 
prescribed    by   »the    section    as    conditions 
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prcocclout,  to  Ijis  drawing  the  mony  out  of 
Court,  i".;  All.,  179,  followed.  >IOTHIAR 
MIR\     TABAGAN   v      AHMATTI     AHMED 

PiLLAi.    29-  M.  232- 

8G0  S.  83— See  T.  P.  A.  S.  86—27  A.  325 
(P.  G.)     supra. 

'  S61  8.  83— See  S.  60,  83,  95—27.  A.  178  No 
236  xnpra. 

362  S.  83- See  S.  63,  83,  86,91—4.0.0. 
337  No  2-16  supra. 

3S3  S.  8S-See  s.  74,  83,  86—9.  C.  W.  N. 
577.  No  321    and  27.  A.  325  No  322   siipra. 

864  8.  "3.  84 — Repayment  of  money  lent — 
Lender  not  bound  to  accept  payment  in  instal- 
ments  unli'ss   he  has   so  agreed. 

Where  no  stipulation  of  covenant  has 
been  made  between  the  contracting  parties 
as  to  the  repayment  of  a  sum  borrowed,  the 
lender  is  entitled  to  decline  to  receive  pay- 
ment of  a  sum  duo  to  him  in  instalments  and 
he  can  claim  that  the  whole  sum  due  be 
paid  at  one  and  the  same  time.  BEH.iTlI 
L.VL  V.  RAM  GHULiAM.  A-  W-  N-  1904 
p.  13.5  =  24- A.  461. 

365-  S-  83,  Si.— Bedemption— Mortgage- 
debt  tendered  and  deposited  in  Court —  Posses- 
sion of  mortgaged  properly  oljtaincd  by  mortgagee 
— Mesne  prdfit.s — Cluini  to  mesne  profits  by 
mortgagor  after  tender  of  mortgage  debt  and 
dejposit  in  Court. 

In  1890,  the  plaintiff  mortgaged  certain 
land  to  the  first  defendant  without  possession 
for  Rs,  700.  The  raortgnge  deed  provided  that 
the  plaintiff  (mortgagor)  should  remain  in 
possession  and  pay  interest  to  the  first  de- 
fendant until  the  moriijage-debt  was  repaid. 
In  IS'JO,  the  first  defendant  sued  the  plaintiff 
on  the  mortgage  and  a  consent  decree  was 
passed,  which  directed  that  the  defendant 
therein  (the  present  plaintiff)  should  pay 
Es.  300  on  the  7th  October  1897,  and  Rs.  400 
on  the  7th  October  Ib'JS,  and  in  ease  of  de- 
fault in  cither  pT.yment  ou  the  speoif-c  date, 
possession  of  the  land  sliould  be  given  up 
to  the  plaintiff  therein  (the  present  defend- 
ant 1).  Dbfault  was  made  in  payment  of  the 
first  instalment  on  the  7th  October  1897,  and 
the  present  first  defendant  thereupon  api^lied 
for  possession  in  execution  of  the  said  consent 
decree,  which  possession  he  did  not  obtain 
until  the  3rd  April  189S,  and  bo  then  assign- 
ed it  for  value  to  the  second  defendant.  In 
the  meantime,  liowever,  {viz.  on  the  19th 
March  1898),  the  plaintiff  (mortgagor),  under 
e.  83  of  the  Transfer  oi  Property  Act  (IV  of 
1882),  tendered  and  deposited  in  Court  the 
Rs.  700,  and  subsequently  demanded  jjosses- 
sion  of  the  land.  The  second  defendant  re- 
fused to  give  it  up,  and  the  plaintiff  there- 
upon filed  this  suit  for  redemption.  He  also 
claimed  t!ie  mesne  profits  of  the  land  frcm  the 
date  at  which  he  deposited  the  Rs.  700  in 
Court,  i.e.  the  19th  March  1898.  The  Court 
of  first  instance  held  that  the  plaintiff  was  en- 
titled to  redeem  on  paymanl  of  tiro  Rs.  700, 
Imt  was  not  entitled  to  mesne  profits.  The 
lower  Appellate  Court  held  that  under  s.  81 
ci;  the  Trausfer  of  Prop,  ty  Act  (IV  of  1SS2) 
llic    pla,intil}  was  cntideu   to  mesne   profits 
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from  the  date  on  which  the  first  defendant 
took  possession  of  the  land  (3rd  April  1898), 
and  ordered  redemption  ou  payment  by  the 
plaintiff  of  the  Rs.  700  less  the  amount  o£ 
such  mesne  profits.     Ou  second  appeal. 

Held  (reversing  the  decree  of  the  lower 
Appellate  Court  and  restoring  the  decree  of 
the  Court  of  first  instauce)  that  the  plaintiff 
was  not  entitled  to  mesne  profits,  but  was 
entitled  to  redeem  on  payment  of  the  Rs.  700. 
By  the  consent  decree,  tl:e  first  defendant 
became  entitled  to  possession  on  the  7th 
October  1897,  althougii  he  did  notaciually 
get  possession  until  the  3rd  April  1898.  By 
that  decree,  the  right  to  redeem  accrued  to 
the  plaintiff  only  after  the  defendant  had  got 
possession.  The  plaintiff  (moitgagor,  could 
not  defeat  the  riglit  of  possession  which  had 
accrued  to  the  first  defendant  (mortgagee)  by 
tendering  and  deposit. ng  the  mortgage-debt 
in  Court  ou  the  lyth  March  1898.  That  ten- 
der was  premature  and  the  provistons  of  S. 
83  and  84  of  the  Transfer  of  Property  Act  (IV 
of  1S82)  did  not  apply  to  the  case.  RAM 
SONJI    V.    KRISHNAJI.     3   B-  L.  R.,  939-^ 

26  B  312. 

366-  S-  83,  8^-— Mortgage— Interest  due 
after  the  date  of  tender. 

In  order  to  get  the  benefit  of  s.  84  of  the 
Transfer  of  Property  Act,  the  mortgagor 
should  deposit  the  mouey  in  Court  under 
S.  S3.  RAMNATH  XARK  ••  RATNA  v.  GOPAL 
CHANDRA  SAHKAR.     8  C.  W-  Jf.  153. 

367.  S.  83,  Si-— Deposit  of  niortgagedcbt 
in  two  instalments— I'Uercst — Custom. 

There  is  uothing  in  Ss.  83,  84,  of  the 
Transfer  of  Property  Act  which  expressly  pro- 
hibits the  deposit  being  made  ou  two  dates. 
In  the  absence  of  proof  of  custom,  both  the 
days,  namely,  the  day  oa  which  money  lent 
and  the  day  on  which  money  was  p.^id  cannot 
be  included  within  the  period  for  which  in- 
terest is  calculated.      RAGHUB     PRUSTI    v. 

BHOBNI.    8  0-  W-  N-  216. 

338-  S.  83>  84-  Mortgagcn-'S  suit  for  sur- 
plus collections  made  by  mortgagee  after  satis- 
faction of  his  mortgage — Limitation  Act  Art. 
105,  109  and  120.  See  Mortgage  Redemption. 
SALIGRAM  V.  ASHIK  HUSAIN.  4  Q.  Q- 
355. 

869.  S.  83,  84.  Redemption — Tender  of 
mortgage  money — Interest  where  exact  amount 
not  tendered.  See  Mortgage  Redemption. 
BALDKO     PEBSHAD    v.    INAY.\T    KHAN. 

6  0  C  135- 

870  8.  83,  84,  103.  Redemption— Inter- 
est on  mortgage- debt — When  interest  ceases  Co 
run — Deposit  by  mortgagor — Duty  of  mortgagor 
making  such  deposit  when  mortgagee  is  a  minor 
— Appointment  of  guardian  ad  litem. 

On  the  25th  October,  1893,  the  plaintiff 
passed  a  mortgage-deed  to  the  defendant, 
which  provided  that  in  case  of  redemption, 
the  mortgagor  should  pay  interest  for  tho 
whole  year  in  which  such  redemption  should 
take  plaoo.  On  the  12th  October,  1899.  the 
mortgagor  with  a  view  to  redeem,  dep-jsited 
in  Court,  under  s.  84  of  the  Trausfer  of  Pro- 
perty Act  (IV  of   1882),  the  sum  of  Rs.  2,000, 
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■whicU  was  the  whole  timount  duo  on  llie 
mortgage  for  the  then  current  yenr  fending 
24th  October,  180'J.  The  mortgagee  was  then 
dead,  and  his  son  and  heir  was  a  minor,  and 
it  was  therefore  necessary  that  a  guardian 
ad  litem  should  be  appointed  to  receive  notice 
of  the  deposit  as  required  by  s.  82.  Steps 
were  attordingly  taken  to  appoint  the 
minor's  moll  er  and  on  the  18th  November, 
IStiU,  she  was  uu'.y  appointed  guardian  ad 
litem.  Notice  was  then  served  upon  her 
calhng  on  her  to  sliow  cause  why  she  should 
not  receive  the  deposit.  The  notice  was 
made  returnable  ou  the  9th  December,  18'J9, 
on  which  day  she  refused  to  accept  the  depo- 
sit, on  the  ground  that  it  did  not  incUido 
the  mteresl  which  had  accrued  due  tor  the 
year  commencing  L'6th  October,  1899.  The  de- 
posi!  was  coij.,equeu'.ly  returned  to  the  plain- 
tiff, who  thou  tiled  this  suit  for  redemiJtion. 
The  Subordinate  Judge  passed  a  decree  di- 
recting redemption  on  payment  to  the  de- 
fendant of  Bs.  11,000  and  also  interest  for  the 
year  commencing  25th  October,  1899.  The 
District  Judge  varied  ihis  decree,  refusing  to 
give  the  additional  interest,  holding  that 
"  on  making  the  deposit,  the  plaintiff  (mort- 
gagor) had  done  all  that  had  to  be  done  by 
him  "  to  euablc  the  defendant  to  take  the  de- 
posit out  of  Court  as  provided  by  s.  84  of  the 
Tran.tfer  of  Properly  Act  and  that  therefore 
interest  had  ceased  to  run.  On  appeal  to  the 
High  Court. 

}iiid  (reversing  the  decree)  that  the  de- 
fcndaot  (mortgagee)  was  entitled  to  the 
additional  interest.  The  defendant  (mort- 
gagee) was  a  minor.  It  was  therefore  re- 
quisite that  a  guardian  ad  litem  should  be 
appointed  both  to  receive  service  of  the  notice 
of  deposit  nnder  s.  83  and  to  take  the  deposit 
out  of  Court.  It  coub!  not  be  Siiid  that  the 
mortgagor  (plaintiff)  had  completely  per- 
formed his  p.irt  until  ho  had  piocured  the 
tippoiuiment  of  a  gu:irdlan  ad  litem  for  the 
above  purpose.  This  v/as  not  done  prior  to 
the  2Jih  October,  1899.  Consequently  the 
mortgagee  was  entitled  under  the  mortgage 
to  the  interest  for'the  3'Car  conimeucirg  on 
that    day.      P.\NDUii.\NG    v.    MAHAD.AJl. 

4  B-L.  P..  714=27  5.23. 

871     S.    84 — Bequisites     of  tender     seeking 
^os6e:>^io!i—Redc7nption. 

A  mortgage  deed,  provided  that — 
"Notwithstanding  any  thing  contained 
to  the  contrary,  the  raortg.ago  debt,  for  the 
time  being  owing  en  the  security  of  tUubc 
presents,  shall  at  once  become  payable,  a,;  if 
the  due  date,  or  extended  date,  if  any,  had 
elapsed,  and,  in  such  case,  all  such  rights 
and  remedies  shall  bo  available  to  the  Banker, 
as  will  be  available  to  her  under  the  term  of 
these  presents,  upou  default  being  made  in 
payment  of  the  principal  moneys,  or  interest, 
and  all  other  moneys  hereby  secured,  and  tlie 
banker  ;nay,  in  such  event  in  her  discretion, 
without  any  further  consent  on  the  part  of 
the  Comp.iny,  lirihwitli  enter  upon  or  take 
possession    oi     thu    morl^jai^ed    piemises,    or 
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any  of  them  of  which  she  is  not  already  in 
possession." 

Owing  to  the  happening  of  some  of  tho 
contingencies,  the  plaintiff  claimed  that  tho 
debt,  owing  on  the  security  of  the  mortgage 
deed  had  become  payable,  and  that  sha 
was  entitled  to  enter  upon  and  take  posses- 
sion of  the  premises  mortgaged  to  her.  Sha 
contended  that  the  expression  "as  if  the  due 
date  had  elapsed  "  not  only  served  to  acoeler- 
.ate  the  due  date,  hut  also  to  fix  the  amount 
of  the  mortgage  money  at  what  it- would 
have  been,  if,  in  fact,  the  due  date  had  elaps- 
ed. Tho  defendent  alleged  a  tender  of  the 
mortgage  money  to  plaintiff's  attornics  and 
refusal  to  accept  the  same,  aud  claimed  to 
redeem  the  property. 

Held,  (1)  that  the  words  'as  if  due  data 
had  elapsed' were  used  mcely  to  accelerate 
payment,  and  they  could  not  be  eon.s'trued 
to  cover  the  further  amount  that  would 
have  been  due  on  the  expiry  of  the  due  date 
of  the  mortgage. 

(2)  That  the  tender  was  not  good,  as  the 
plaintiff's  attorney  disclaimed  authority  to 
receive  it. 

(3)  That  tho  defendant  was  entitled  to 
redeem  the    property, 

A  tender  must  be  made  either  to  the 
principal  whose  business  it  is  to  consider  it 
or  to  his  authorised  agent,  and  a  tender  mado 
to  a  person  who  disclaims  authority  to  receive 
it  is  made  at  the  maker's  risk  (1  G.  and  K. 
80)  (1843),  1  N.  and  W.  398  (1833)  referred. 
BAI  RUTTONBAI  v.  THE  PRASEE  ICE 
FACTORY.    19.  B-  L.  R.,  203. 

372  8.  84— See  S.  76,  84.  89,  92—34  C.  223 
No.  3-28  auprn. 

3-^S.  S-  84— See  S.  83,  84—24  A.  4G1  No. 
.304.  20  B.  312  No.  36.'),  8  C.  W.  N.  loS  No.  306, 
8  G  W.N.  216.  No.  367,  4  0.  C.  355  No.  368.  G 
O.  C.  135.  No.  369,  27  B.  23  No.  370  supra. 

374.  S  8-5— Sale  without  impleading  a 
son-->Sr,^  Hindu.  Law  Debt.  DEBI  SINGH  u. 
JATBAM.     25  A.  214-  (F-B.) 

375-  S-  Sd— Hindu  Law — Father's  debts 
— Suit  against  father — Son's  liability. 

Under  the  provisions  of  Section  85  of  tha 
Transfer  of  Property  Act  a  mortgage  from 
a  Hindu  father,  governed  by  MUacshara, 
ought  to  implead  in  the  suit  on  his  mort- 
gage against  the  father  his  sods  as  pai'- 
tios  where    he   his    notice   of   their   interest. 

Where  the  plaintiff  prayed  for  a  dec- 
laration that  he  was  not  bound  by  a  cer- 
tain mortgage  executed  by  his  father  in- 
asmuch as  he  was  no  party  to  the  decreo 
in  the  mortgage  suit  brought  against  his 
father,  held,  that  he  was  not  entitled  to  tha 
declaration  sjughtfor  by  him,  as  upon  tha 
merits  it  was  found  that  the  mortgage  debt 
was   binding   on    him. 

The  plaintiff  could  only  be  given  a  dec- 
ree redeem  the  mortgage.  LALA  SUKAJ 
PRASAD    V.    GOLAB    CHAND    5   W- K-.    G- 

1801,  P    640  =23-  C    517. 

876-  S.  85-— =^"'"'  Hindu,  family— StUt 
for  sail'  on  imtrtijage  by  father,  son  icing  no 
uariy — iSuuscij^aeiU   iuit  by  son  for  diidMuUija 


(  C51  ) 


CIVIL  DIGEST  OP  CASES 


(    652    ) 


Sup:  Govt,  acts  {IV  of  1882)    (Contd.) 

of  non-liability  of  his  share  under  the  drcrec. 
See  Hindu  Vjavv  Joint  i'amily.  KANHYA 
LAL   V.  RAJ   BAHADUR.     A-    W    N-  1902- 

p.  24  =  24    A   211- 

377.  S-  85 —■''^"■''^s — Kanonidar  nece-sary 
parly— Sea  jM-alaliar  Law— VKDAPURATTl 
V.    AVARA.     25-   M-   568- 

378-  S-  85- — Stiii  III/  puisne  mortgatjee — 
Bi'jht  of  sale  by  puisne  mortgagee — Decree  on 
first  mortgage  to  which  puisne  mortgagee  was 
not  a  party — Civil  Procedure  Code  (Act  XIV 
of  lH8:i),  S.   ~'S7. 

A  piiisne  mortgagee  is  entitled  to  a  sale 
of  the  property  secured  by  his  mortgage 
subject  to  the  right  of  the  first  mortgagee, 
even  after  the  property  has  been  sold  in 
execution  of  a  decree  obtained  by  the  first 
mortgagee  in  a  suit  to  which  the  puisne 
mortgagee  was  not  a  party.  (4  C.  W.  N. 
541),  overruled.--DKBEMDRA  NARAIN  BOY 
V.   RAMTAKAN    BAKKRJEE,    1.    L-   R-,    80 

C-  5S8;  7  C    W    N-  766;  F-  3- 

379-  S.  S&.—Murtgagc~-:^on-JoiHdcr— Ap- 
portionment of  mortgage  debt — Purchaser  of 
mortgaged  property — Helease. 

When  a  purchaser  from  the  mortgagor 
of  one  of  the  mortgaged  pioperiies  (sub.-ie- 
quently  released  by  the  mortgagee  from  his 
lieu)  is  nut  made  a  party  10  a  morlgage 
BUit  brought  by  the  mortgagee,  the  proper 
course  is  not  to  dismiss  ihe  suit  for  non- 
joinder, but  to  apportion  the  mortgage  debt 
between  the  property  so  purchased  and  re- 
leased, and  the  other  mortgaged  property. 
In  such  n  case,  the  mortgage  should  be 
treated  as  split  up  into  two. — HARI  KIS- 
SEN    BHAG.iT  v.  VELIAT  HOSSEIN,  7  & 

W-  W-  723. -so    C-  755- 

380  S.  Sb— Civil  Procedure  Code,  s.  32 — 
Failure  of  plaintiff  to  make  prior  mortgagees 
parties  to  a  suit  fn.i'nst  puisne  mortgagees. 
This  was  a  suit  to  rc.o  tr  the  amount 
duo  oii  a  luui  i^a^u  uy  the  sale  of  the  mort- 
gaged property.  There  was  a  prior  mort- 
gage in  respect  of  the  same  property  bjt 
the  prior  mortgagees  were  not  made  a  patty 
to  the  suit.  The  Court  acting  under  a.  82 
of  the  Civil  Procedure  Code  added  the 
prior  mortgagees  as  defendants  to  the  suit. 
The  District  Judge  held  that  the  suit  must 
fail  as  the  plaintiffs  did  not  in  their  plaint 
implead    the  prior  mortgagees. 

Held  that  the  decision  of  the  District 
Judge  was  wrong.  The  exercise  by  the  lower 
Court  of  the  power  conferred  by  S.  32  satisfied 
obligation  wliicb  lay  upon  the  plaiutifis  in  res- 
pect of  the  prior  mortgagees.  17  A.  48  rofd. 
to.     KUND.aN  LAL  V.  FAKIR  CHAND.     A' 

WN,  1904,  p.  166-L  AL-J.  476  =  27- 
A-  75- 

38i.  S.  85— See  Evidence  Act  (I  of  1872) 
s.  b,  1812,  21,  66,  01,  157  &  167— No  7— Col. 
149— U.  B   K.  VMl    P.  13. 

382-  S.  85— S"'*  on  mortgage  in  respect  of 
apait  only  uf  ilir,  inorty.ujed  property — Parties. 
In  bringing  a  tjUit  on  a  mortgage,  the 
mortgagee  is  entitled  to  exclude  from  his 
Buit  any  port.ou  of  the  mortgaged  property 
he  likes  auJ    to  proceed   to  sell  or  foreclose 
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the  mprtgage  as  to  the  remainder.  It  is 
not  obligatory  on  him  to  proceed  against 
the  whole  property.  The  parties  intercstecl 
in  the  portion  of  the  property  excluded 
from  the  suit,  are  not  necessary  parties  to  tha 
suit.  2.  A.  906  distd.  2.3.  A.  79.  A.  W.  N. 
1898  P.  12.  refcrerd  to.  2.  A.  L.  J.  628=  A.  W.  N. 
1005.  P.  1.56  followed  SHEO  TAHAL  OJHA  v. 
SHEODAN     RAI,  A.  W.  l\T-  1905- P-    244  = 

2  A-  L.  J.   630=28-  A  174  (F-  B.) 

383 — Meaning   of  property  Sea  Mortgage 
—Rub     irortgage.    MISSILAL     v.     ABDUIi 

AZiz-A  W-  If  1902  P-21S- 

884  Minor— Hindu  haio-Qnardian — Mort- 
gage by  guardian  of  minoi's  property — Duty  of 
mortgagee  to  inquire  as  to  necessity  for  loan. 
Where  the  guardian  of  a  minor  Hindu 
purports  to  mortgage  the  minor's  property 
on  behalf  of  his  ward,  the  lender  is  bound 
to  ascertain  whether  the  guardian  is  acting  for 
the  benefit  of  the  minor.  It  is  only,  however, 
when  there  has  been  at  the  time  of  the 
loan  duo  inquiry  as  to  the  nacessity  for  it, 
that  the  lender  cin  obtain  a  charge  over  tho 
minor's    property,     DALIBAI    v.    GOPIBAI,  • 

4  S  L  R  1902  P-    105  =  26-  B-  433- 

385   8.  ^^— Mortgage  suit — Apipeal — Parlies. 

To  an  appeal  against  a  decree  passed    in  a 

suit  relating    to  a   puisne  mortg.age   the  prior 

mortgagee   is  a   nooessary    party.     AJIM.AYI 

AMMAL    X).  RATHNA    PATBAJST.     14-  M- L- 

J-  497- 

386.     8.   85. — Mortgage  — Suit  upon — Par- 
ties— Contribution  against  purchasers. 

In  his  suit  by  the  mortgagee  subsequent 
transferrees  of  a  part  of  tho  property,  de- 
fendants 1  to  3,  were  not  made  parties.  Tha 
mortgagor  had  sold  a  part  of  tha  mortgaged 
property  to  one  R.  K.  with  the  tonseut  of  the 
mortgagee.  In  oxecut^o'i  of  liis  decree  the 
mortgagee  p-irchased  the  m->rtsvged  prjperty 
excepting  tha  part  sjld  lo  R  K  The  mort- 
gagee subsequently  filed  a  suit  against  other 
transferrees  defendants  1  to  3,  to  make  the 
property  purchased  by  them  liable  for  the 
mortgage- debt. 

Held,  that  the  mortgagor  and  R.  K.  were 
not  iiccoss.arv  p.-irtics  to  ti^s  =uit ;  (2)  that  tba 
omission  of  the  plaintiff  to  make  the  defend- 
ants 1  to  3  parties  to  the  original  mortgage 
suit  would  have  been  a  fatal  objection  to  that 
suit  bnt  it  did  not  affect  tho  present  one,  (3) 
that  tho  plaintiff  was  entitled  to  a  decree  for 
an  appointment  of  the  murtgagn  debt  on  the 
property  purchased  by  tho  defendants  1  to  3 
account  being  taken  in  the  app.-jrtionm';nt 
as  well  of  the  prop^.rty  purch.ised  by  R.  K., 
as  of  tho  proiiertv  purchased  by  the  plainl.if 
himself.  RAMJtOY  HAZRA  v.  PREH 
CHAND  NASKAR.     5   C   W- N  .  C  .  P- 423- 

337.  S.  H5.— Mortgage— Two  mortgages  upon 
the  same  property— Decrees— Sals— lUilU-i  of 
rival  mortg'igee-ptt'Chascrs — Lis  Pendens. 

Per  Prett  and  Mitra,  JJ.  [Rampini,  J. 
disssenting)—Vfhen  a  first  mortgagee  who  has 
no  notice  of  the  second  mortgage  and  a 
second  mortgigee  of  tho  same  picperty  who 
has  uolico  of  the  first  mortgage  obtain  dec- 
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reea  upon  their  respective  niortgngos,  each 
■withotit  implcadiug  the  other,  if  the  second 
jnortgageo  purchases  the  property  in  execu- 
tion of  his  own  (U'cree  before  a  similar  pur- 
chase by  tho  first  mortgagee,  the  first  mort- 
gagee-purchaser is  entitled  to  call  upon  tho 
eocond  mortgagee  to  redeem  him  and  upon 
his  failure  to  do  so,  to  get  possession. 

Per  Hami>ini,  J.  (Co«()-a).— The  remedy 
of  tho  first  mortgagee  in  such  a  case  is  to 
I  ring  a  fresh  suit  upon  his  mortgage  making 
tho  second  mortgagoe  a  party,  and  if  such 
suili  is  barred  by  limitation,  ho  is  without  a 
remedy. 

Quierc. — Whether  the  doctrine  oi  Us peji- 
dcns  would  apply  to  the  sale  in  execution 
of  the  second  mortgage.  H.^R  P^IRRHAD 
LAL    V.    DALJl.UiDAN    SINGU.     9   W-  N-. 

C-,  728  =  32  0-891. 
380.    S.   85. 

Ou  tho  23rd  Junuary  187'J  one  U.  S. 
mortgaged  10  iiswansis  of  laud  to  one  K. 
S.  and  on  the  5lh  June  187'J  U.  S.  and 
his  brother  W.  S.  mortgaged  tho  same 
laud  together  with  certain  other  property 
to  one  S.  N.  Both  the  mortgages  were  re- 
gistered. 

In  1885  K.  S.  sued  upon  his  mortgage 
and  obtained  a  decree  under  which  the 
land  mortgaged  was  no  the  30th  Novem- 
ber 188G  sold  to  Kabra  Bogam  for  Ks.  425-2 
of  which  Rs.  2'JG-13-6  was  due  to  and  paid 
to  the  mortgagee.  S.  N.  second  mortgagee 
was   not   a    party    to   these   proceedings. 

On  the  13th  November  1886,  after  the 
decree  in  the  previous  suit  and  before  tho 
sale  under  that  decree  S.  N.  instituted  a 
suit  on  his  mortgage  without  making  K.  S. 
the  first  mortgagee  a  party  and  he  obtained  a 
decree  on  the  2Gth  March  1887,  for  sale  of 
the  mortgaged  properties  which  were  put 
up  for  sale  and  purchased  by  one  Kudrat 
Ullah. 

On  the  15th  December  1896  Kudrat 
Ullah  deposited  Rs.  299-13-6  the  amount 
which  had  been  due  and  paid  upon  tho 
first  mortgage  to  the  first  mortgagee,  in 
Court,  under  section  83,  Transfer  of  Pro- 
perty Act,  to  the  credit  of  Kubra  Begum.  On 
her  refusing  ti?  a  cupt  the  sim  Kudrat  Ul- 
lah brought  a  suit  to  redeem  the  10  bis- 
wansis  purchased  by   Kubra  Begum. 

Held,  that  the  suit  was  maintainable 
and  tho  plaintilf  was  entitled  to  redeem 
the  first  mortgage  on  payment -of  Rs.  296- 
13-6. 

18  All,  432;  15  All.,  478;  22  All.,  212, 
distinguished,  IS  All.,  469 ;  L.  R.,  13  /.  A. 
106  ;  26  Cat,  734,  10  Bom.,  224  and  20  Bom, 
3'JO;  refeiie.i  to.  KUDRAT  ULLAH  v. 
KUBBA    BEGUJI.     23   A-  25. 

391.  S.  85.— Civil  Procedure  Code  (Act 
XIV  of  IS.'i'i),  Section  2i>7 — Registration  Act 
(III  of  IS/i),  Section  17 — Mortgage — Sale  by 
Jirst  mortgagee  unthout  impleading  second 
mortgagee — Right'  of  second  mortgagee. 

Tlie  first  mortgagee,  in  execution  of  a 
decree  under  the  Transfer  of  Property  Act, 
sold    the     mortgiigod     property,   and   it   was 


purchased  by  a  third  party.  Thu  present 
plaintiffs,  who  held  a  second  mortgage  wera 
not  mado  parties  to  that  suit,  and  now 
claimed  their  right  as  second  mortgagees 
to  sell  the  property  suljict  to  tho  previ- 
ous   mortgage. 

Held,  that  the  claim  was  valid,  i  W. 
N.,  Gal,  6-11,  overruled.  DEBENDRA  NA- 
RAIN     ROY   II.    liAMTARAN     BANERJEB. 

30  G.  599  (F  B ). 

392.  8-  65— Mortgage — Redemption.  Suit 
for--Partics.     Non-joinder  of. 

A  mortgage  affecting  three  villages  was 
executed  by  the  plaintilf  to  secure  an  ad- 
vance -made  to  him.  Subsequent  to  the 
execution  of  the  mortgage  a  proportionate 
part  of  tho  mortgago-dobt  was  paid  o2  by 
the  mortgagor,  and  two  villages  were  ro- 
deomod     and    discharged    from     the    mort- 

e'^8°-  ,      ;,  ... 

The  mortgagee  purchased  a  portion  oi 
tho  remaining  third  village,  and  so  became 
entitled  to"  the  equity  of  redemption  iu 
that  portion.  The  plaintiff  then  being  desir- 
ous of  redeeming  tho  mortgage  affecting 
the  third  village  instituted  a  suit.  The 
suit  was  dismissed  on  the  ground  that  a 
party  who  had  an  interest  in  one  of  the 
two  villages  already  redeemed,  but  had  no 
interest  whatever  in  the  third  village, 
ought  to  have  been  but  was  not  made  a 
party  to  the  proceedings  under  the  provisions 
of  section  85  o£  tho  Transfer  of  Porperty 
Act. 

Held,  that  the  suit  was  wrongly  dis- 
missed. NAZIR  HUSAINu.NIHAL  CHAND. 

2.  A.  L.  J  628=A.  vy.  N.  1905  P- 156. 

393.  S.  85-  Mortgage— Panics— Suit  by 
sub- mortgagee  for  sale  of  mortgagee  right— 
Ori-ginal  mortgagor  not  a  necessary  party — 
Decree  for  sale  of  mortgagee  rights  cannot  be 
passed. 

The  plaintiff,  a  sub  mortgagee,  brought 
a  suit  against  tho  defendants,  his  mortgagors, 
to  recover  a  debt  secured  by  a  mortgage  of 
the  defendants'  rights  as  mortgagees.  The 
lower  Appellate  Court  dismissed  the  plain- 
tiff's suit  on  the  ground  that  the  original 
mortgagors  had  not  been  impleaded  as  de- 
fendants in  the  suit. 

Held,  that  the  order  of  dismissal  was 
wrong  for  they  were  not  a  necessary  party 
to  the  suit. 

Held,  also,  that  the  plaintiff  could  not 
get  a  decree  for  sale  of  the  mortgagee  rights 
of  the  defendants  su'c-r.iortgaged  to  him  18 
All.,  113  referred  to.  V  VM  3ATAN  HAI  j;. 
RAMHIT   SINGH.     2    A-  I-  J-   434=A.  W- 

N- 1905  p.  76=27  A  511.  .^    „    ,.„„ 

394.  S.  85.     Mortgage  suit— Parties. 
Part-owners   of   a     mortga^jd   property, 

who  did  not  execute  the  indenture  of  mort- 
gage and  did  not  receive  the  money  and  wero 
not  interested  in  the  equity  of  redemption 
are  not  necessary  parties  to  a  su;t  to  entoioa 
the  mortgage,  MON  MOHINI  GHOSE  ti. 
PARVATI  NATH  GHOSE.     82  C   746- 

895.  S.  85.  Non-joinder  of  partie^— Ap- 
plication for  amending  the  plaint.    i=oe     o. 
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Sap:  Govt,  acts  (IV  of  1882)  {Contd.)        Sup:  Govt,  acts  (IV  of  18S2)  (Contd.) 


p.  C.  S.  32.  BHAGMANI  KUNWAR  v  SUEH- 
NAHAIN  BAI.    A.  \¥.  N  1905  P-  85- 

896-  8-  85-  Hcdaniiiion  suit  aijninf^l  mort- 
(jagce.  Sco  T.  P.  A.  S.  99.  No,  666  infra.  A. 
W.  N.  1905  P.  80=-2  A.  L.  J.  210  =  27  A.  517. 

397.  S  85-  Mortgage  suits — Parties — Notice, 
constructive— Registered  mortgage— Frame  of 
suit. 

Under  section  85  of  the  Transfer  of  Pro- 
perty Act  all  persons  having  an  interest  in 
the  property  comprised  in  a  mortgage,  of 
wUicli  the  plaintiff  has  notice,  must  bo  made 
parties  to  a  suit  relating  to  such  mortgage. 
The  notice  may  be  actual  or   constructive. 

Whether  registration  of  a  subsequent 
mortgags  is  itself  notice  depends  upon  the 
facts  and  circumstances  of  each  case  — upon 
the  degree  of  care  and  caution  which  an 
ordinary  prudent  man  would  necessarily 
take  for  the  protection  of  his  own  interest 
by  search  into  the  registers  kept  under  the 
Eegistration  Act. 

Where  a  subsequent  holder  of  a  register- 
ed mortgage  was  not  made  party  under  sec- 
tion So  of  the  Transfer  of  Property  Act— 

Held,  that  the  decree  passed  in  the  suit 
was  not  bad  as  the  mere  fact  of  the  registra- 
tion of  the  subsequent  mortgage  was  n  o 
notice  of  its  existence  to  the  plaintiff,  who 
was  not  bound,  before  suing,  to  make  a 
search  in  the  Registrar's  office  to  ascertain 
who  should  be  made  parties  to  the  suit.  6 
Bom.  168  ;  9  Bom.  427  ;  14  Bom.,  506  ;  17  Bom., 
741;  'd  All.,  591,  disap})rovcd,  15  Mad.,  268; 
IZ  Mad.,  423  ;  15  Mad.,  3s3  ;  23  Cal.,  790  ;  16 
All,  478  ;  27  Cat.,  358  \  5  C.  W.  N.,  Lxxxiii 
notes  approved. 

A  purchaser  under  the  prior  mortgage 
may  always  shield  his  possession  and  protect 
his  iutei-est  by  setting  up  :^uch  prior  mort- 
gage, aud  it  will  not  be  proper  to  allow  him 
to  be  dispossessed  simply  on  the  ground  that 
a  third  party  has  the  right  to  redeem.  It  will 
be  for  the  j'uisnc  mortg  igee  or  a  purchaser 
under  his  decree,  or  au  assignee  of  the  equity 
of  redemption  to  apply  for  redemption  on  the 
usual  terms.  The  puisne  mor:gagee  cannot 
ask  a  suit  for  confirmation  of  possession 
by  the  auction  purchaser  to  be  dismissed  by 
reason  merely  of  his  not  having  been  made 
a  party  in  the  suit  on  the  prior  mortgage. 
Dvcreo  for  confirmation  of  possession  should, 
however,  be  subjjot  to  the  puisne  mortgagee's 
l^igbt  to  redeem  the  prior  mortgage. 

Article  139  of  the  Limitation  .\ct  is  not 
applicable  to  a  suit  for  confirmation  of  pos- 
session brought  by  the  purchaser  under  the 
urior  mortgage.  23  W.  B.,  338  nferred  to. 
BANWARI  JHA  v.   BAMJI  THAKUB.     7  Q. 

398.'  8.  85. — Parties — Mortgage — Suit  on 
Viortgaje  bond— Person  claiming  under  para- 
viinint  title  Misjoinder  of  parties— Miilti- 
fariouiness  ~  Civil  Procedure  Code  (Act  XII'  of 
18  ii),  Us.  4i,  i5 — Appellate  Court— Other  errors 
affecting  merits  of  suit. 

To  a  suit  to  enforce  a  mortgage,  persons 
claiming  under  a  title  adverse  to  that  of  both 
the  mortgagor  and  the  mortgagee  are  not  pro- 


per parties.  The  terra  "property  comprised  in  a 
mortgage"  in  s.  85  of  the  Transfer  of  Pripcr- 
ty  Act  means  not  the  physical  object  but  tho 
interest  therein  which  the  moitgagor  is  com- 
petent to  transfer  by  way  of  mortgage  at  the 
date  of  the  transaction.  The  ordinary  rule 
is  tbat  a  plaintiff  mortgagee  cannot  be  allow- 
ed so  to  frame  his  suit  as  to  draw  into  con- 
troversy the  title  of  a  third  party,  who  is  in 
no  way  connected  with  the  mortgage  and 
who  has  set  up  a  title  paramount  to  that  of 
tlio  mortgagor  and  mortgagee.  Under  Ss.  44, 
45  of  the  Civil  Procedure  Code,  causes  of 
action  of  this  description  cannot  bo  i  .incd 
in  a  suit  to  enforce  a  mortgage.  The  lulc  is 
not  one  of  convenience  merely  and  the  fact 
of  the  question  of  such  title  being  determined 
by  the  Court  of  first  instance  in  breach  of  tho 
rul«,  does  not  preclude  a  Court  of  appeal 
from  reversing  the  decree.  The  quesiion, 
however,  is  not  one  of  jarisdiclion,  and  whure 
in  a  mortgage  suit,  a  question  of  paramount 
title  raised  by  a  defendant  is  tried  without 
objection,  neither  paity  can  ask  for  a  reversal 
on  the  ground  that  the  issue  was  not  proper- 
ly triable  in  the  action.  1  C.  L.  J.,  S37,  fol- 
lowed. 13  A.  432,  dissented.  JUGGKSWAR 
DUTT  V.    BHUBAN   MOHAN    JIITRA.     3  C. 

L.J.  205=33  0-425. 

399.  8.  85- — Different  suits  on  one  mnrt- 
gnge  only.— Sec  C.  P.  0.  S.  43.  KESHAVKAM 
DULVARAM  v.  RANCHHOD  PAKIRA.    7  B- 

L  11,811=30  B  156. 

399  (a).  S.  85. — -•!  mortgage  decree  could 
not  bind  persons  of  whose  interest  a  mortgagee 
had  notice  and  whom  lie  omitted  to  implead  in 
his  suit  as  required  by  S  So,  T.  1'.  A. — Soo 
Hindu  Law,  joint  family.  RAIM  AYTAR 
SINGH  V.  CHOWDHURI  NARsINGH  NA- 
RAIN  SINGH.     3  C-  L.  J.,  12- 

400.  S.  85' — Parties — Person  not  Itnown 
to  be  interested — Representation  of  debtors'  estate 
by  adult  heirs  only — Suit  to  redeem  brought 
after  sale — Limitation  Act,  Art.  12  (a): — 

In  a  suit  to  enforce  a  mortgage  the  mort- 
gagee made  one  only  of  two  persons  who 
represented  the  estate  of  the  mortgagor  a 
party  defendant,  not  having  notice  of  the 
existence  of  the  other. 

Held,  that  the  latter  was  bound  by  the 
decree  obtained  by  the  mortgagee  and  his 
interest  passed  at  the  sale  held  in  execution 
of  tho  decree.  21  A.  194  ;  28  C.  517,  and  6  B. 
515  relied  on.  4  C.  142;  7  A.  822  and  14  C.  464 
referred  to.  That  for  the  purpose  of  tho  suit 
the  estate  of  the  motgagor  was  sufficiently 
represented  as  the  person  who  was  sued  was 
alone  in  possession  of  the  mortgaged  proper- 
ty and  the  other  person,  a  minor,  was  not 
known  to  the  mortgagee  and  his  interest  did 
not  appear  to  have  suffered  by  re.ison  of  his 
not  being  made  a  party.  9G.W.  N.  201;32 
C.  296 ;  32  I.  A.  23  foil.  Sha-faddin  J.— A  suit 
by  the  latter  to  redeem  the  mortgage  attir 
the  property  had  been  sold  as  above,  could 
not  succeed  without  the  sale  being  s.'l  aside, 
and  not  having  been  instituted  wihin  ouo 
year  of  his  attaining  majority,  was  haired 
under  Art.  12  (a)  of  Sch.  11  ol  the  Limitation 
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Sup.-'GOTt  .acts  (IV  Of.  1882)    (Contd.) 

Act.— RAM  TARAN  GOSWAMI  v  RAME3- 
\VAR  MAHA.-ii  c.  W-  N- 1078  =  6  C-  L.  J. 
719- 

401.  S.  B5-~P<'''>'ties—Mortgage  suit— Suit 
on  second  mortgage — First  mortgagee  not  a 
necessary  party. 

In  a  suit  to  enforce  a  second  mortgage, 
the  first  m.irtgagee  is  not  a  necessary  pirty. 
1.  C.  L.  J.  at  349  foil— GURDBO  SINGH  u. 
CHANDRIK\H  SINGH.     5.  Q.  L.   J.  811. 

403-  S-  85- — "Property  comprised  in  the 
mortgage" — Parties  to  mortgage  suit  by  paisae 
or  siiJ>iiiortgagees. 

Tiie  words  "prop3rty  comprised  in  the 
mortgage"  as  used  in  S.  85  were  probably 
intended  to  denote  no  more  tlian  the  estate 
or  interest  which  is  the  subject  of  any  parti- 
cular mortgage.  It  is  the  mortgagee's  in- 
terest in  the  case  of  a  snh-mortgage  and  the 
mortgagor's  equity  of  redemption  in  the  case 
ot  Bj  puisne  mortgage.  A  prior  mortgagee  is 
no  necessary  party  to  a  suit  on  a  puisne 
mortgage  if  the  plainiift  seeks  only  to  have 
the  proporty  sold  subject  to  t\io  prior  mort- 
gage; and  the  mortgagor  13  no  necessary 
party  in  a  suit  by  a  sub-mortgagee  of  the 
mortgagee's  rights.  1.3  A.  432  diss.  from.  8  .\. 
105  app.     RAM  SH\NKAR  LAL  v.  GANE3H 

PR\SAD.    1907   A.  W- N.  97  =  4   A- L.  J. 
2?3  =  23  A  385. 

403.  S.  85-  —Piirties— Parlies  claiming 
adoersely  to  mortgagor,  if  necessary  parties- 
Contract  Act,  S.  23— Illegal  contract. 

S.  85  of  t.he  Transfer  oi  Propeity  Act 
does  not  require  persons  who  claim  adversely 
to  the  mortgagor  to  bo  raid^pirties.  32  G. 
7i6  foil.  A  mortgage  contract  is  not  illegal 
within  the  mBaning  of  S.  23  of  the  Contract 
''ct,  mjrely  because  the  mortgagors  were 
entitled  only  to  a  half  share  and  not  the 
whole  of  the  property  mortgaged. — JOGO 
MOH\N  DAS  L.ASK\R  v.  DANDOONG 
BURMAN.     12.  OWN-  94. 

40i-  S'  85. — Joinder  of  parties — Applica- 
bility to  mortgage  suits  in  viufussil  in  Lower 
Burma.  See  mortgage  (oeneral).  THA  KAING 
V.  MA  HTAIK.     3  L  B.  ft  ,  1908,  P    HI. 

405.  "S.  S5-— Mortgage— Suit  for  redemption 
— Buddhist  Law — Joinder  of  parties — Trans- 
fer of  Property  Act,  S.  83— Code  of  Civil  Pro- 
cedure,   S.  437. 

Under  Buddhist  Law,  a  widow  is  en- 
titled to  an  absolute  disposing  interest  in 
her  own  share  of  the  family  property  and 
to  a  life  interest  in  the  remainder.  An 
only  surviving  daughter  cannot,  without 
joining  the  widow  as  a  party,  bring  a  suit 
on  her  own  account  for  the  redemption 
of  property  mortgaged  by  her  deoeaied  fa- 
ther. 

The  daughter  is  bound  by  an  act  of 
the  widow  extending  the  mortgage  for  a 
term   of    years. 

Ma  On  V.  Ko  Shwe  0  {18S6),  S.  J.  L. 
B.,  ?78;  Ma  Tlun  v.  Ma  Wa  Yon  (1094),  2 
L.  B.  R.,  255;  Ram  Baksh  Singli  v.  Mohun 
Bam  hall  Doss  (1S74),  21  W.  R.,  128;  Pran- 
nath  Roy  Chowdry  v.  Rookea  Begum  {1S59}, 
7  Moore's   I.  A.,   323;   Ball  v.  Ueward,  (ISSO), 


Sup:  Govt,  acts  (IV  of  1882)    {Contd.) 

32  Ch.,   D.   430;   oitod.    MAUNG   PE  v.   MA 
TAIK.    3.  L.  B.  li.  R.  1905  p.  15. 

406-  S.  85.— Sec  C.  P.  C.  S.  i3— NGA 
THKT   THA  v.     MI    KYE     GYI,    XJ.     fi.    R. 

1907.  p.  5   (Civil  Procedure). 

407.  S-  85- — Suit  for  sale  on  a  mortgage 
— Parties. 

Whether  or  not  S.  85  of  the  Transfer 
of  Property  Act,  1882,  refers  solely  to  per- 
sons interested  in  the  equity  of  redemption, 
it  is  not  essential  to  join  as  a  party  de- 
fendant, in  a  suit  for  sale  on  a  mortgage, 
a  person  whoso  interest  in  the  mortgaged 
proporty,  if  it  exists,  would  be  antagonistic 
to  the  claims  of  both  mortgagor  and  mort- 
gagee (33  G  425  rcf.)  IvHAIKATI  v.  B.AN- 
NI    BEGAM,   A.  W.   N.   (1908),  100- 

408-  S.  Sb-- Mortgage  of  Joint  family  pro- 
2>erty  executed  by  father  aiune  — Decree  for 
foreclosure — Sons  not  made  parties — Right  of 
sons  to  redeem — See  Hindu  Law  (Joint  fa- 
milv)    RAM     PRASAD    v.    MAN    MOHAN.— 

A-  W.  N    1908.  p.  106 

409-  S-  85. — Failure  to  implead  puisne 
mortgagee — No  knowledge  of  puisne  mortgagee 
—  Validity  of   decree. 

Where  a  puisne  mortgage  was  not  im- 
pleaded in  a  suit  by  a  prior  mortgagee  the 
prior  mortgagee  having  no  knowledge  o£ 
the  puisne  mortgage  though  registered,  tho 
decree  for  sale  passed  iu  such  suit  and  the 
proceedings  based  thereunder  are  valid  sub- 
ject to  the  rights  ot  the  puisne  mortgagee. 
RAM    NAR.AIN  SAHOO    u.   BANDI     PER- 

SHAD.    31  C    737  at  742. 

410  S-  85 — Suit  for  possesssion  by  mort- 
gagee— Mortgagor's  sons  not  necessary  parties. 

To  a  suit  brought  by  a  usufructuary 
mortgagee  for  possession  of  mortgaged  pro- 
perty against  the  mortg.igor  and  a  purchaser 
of  the  mortgaged  proporty  the  sons  of  the 
mortgagor  are  not  necessary  parties,  even 
though  they  constitute  a  j  )iat  family  with 
their  futher  when  ihe  propjicy  was  uot  the 
amsstral  property  of  the  fam  ly.  Semble: — 
The  fact  that  there  is  a  prayer  in  the  alter- 
native for  recovery  of  the  mortgige  money 
will  not  mxke  any  difference.  RAJI  NARAIN 
RAM  V.  PALU  PATAK.     1  A-  J-  L  367- 

411-  S.  85-— .P'"-''''"*— ZJisfuissai  of  suit  — 
Review — Joinder. 

Where  a  suit  on  a  mortgage  was  dismis- 
sed for  non  jiinder  of  necessary  parties  under 
S.  85  T.  P.  A.,  but  on  an  application  for  re- 
view the  necossary  pirties  were  added  and 
the  suit  was  decided  on  the  merits. 

Held,  on  second  appeal,  that  the  review 
was  not  wrongly  granted  and  that  the  case 
was  ri'i'atly  decided  in  tho  presence  of  all 
the  necess.vry  parties.  GIRISH  CHANDER 
DEY  V.  JURAMONI  DEY.     5  C  W.  N.  81. 

412.  S.  85  —Mortgage  of  joint  fimily  pro- 
perty— Son  suability  for  decree  against  fallur— 
Decree  for  interest  and  costs. — See  Hindu  Law. 
RAMADHIN   v.   SHAME3HAR  DUTT.     4  0- 

413.  S-  85- — Suit  for  posse:s  on,  lis  pen  lens 
— Purchaser  in  e.eecution  of  decree  o.^  prior 
mortgage,  the  sale  taking  place  of.er  sale — Uii- 
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Sup:  Govt,  acts  (17  oi  1882)    (Contd.) 

suhscgiient  ?Kor((703e— See  Mortgage.     PAIYAZ 
.    HUSAIN   KHAN  v.  M.  PRAG  NARAIN.     7 

0  C  243 

414-  S-  85- — S7(ti  6(7  second  viort-gafjee — Sale 
of  viorlgciijed  property  without  redeeming  prior 
mortgage — Bights  of  prior  and  snbsegjient  mart 
gagecs—"  Property,"  meaning  of — Equity  of 
redemjition. 

The  plaintiff  who  was  a  second  mortga 
goe  sued  the  defendant  for  recovery  of  the 
principal  aucl  interest  due  to  him  by  sale  of 
the  mortgaged  property.  lu  the  plaint,  he 
made  no  offer  lo  redeem    the  prior   mortgage. 

Held,  ihut  the  term  "property "  as  used 
in  Chapter  IV  of  Act  IV,  1882,  means  an 
actual  physical  ol  j  ct  and  includes  an  equity 
of  redemption. 

Held,  therefore,  that  the  plaintiff  could 
bring  the  mortgaged  property  to  sale  without 
redeeming  the  first  mortgage.  M\TADIN 
KASODHAN  v  KAZIM  HUSAIN,  13  All.  432 
dissented  from.  RAJA  AZIM  ALI  KHAN  v. 
MIR  MOHAMMED  HUSAIN.     1  0-  C-  105- 

415-  S.  85- — Prior  and  S7ihscqucnt  mort- 
gagic — Procedure. 

In  a  subsequent  mortgagee's  suit  for  fore- 
closure or  sale  a  prior  mortgagee  must  be 
made  a  defendant  oven  though  the  plaintiff 
claims  no  relief  against  him.  In  such  a  case 
the  plaintiff  may  claim  to  redeem  the  prior 
mortgage,  if  it  is  ripe  foi-  redemption  ;  or 
otherwise,  to  obtain  a  declaration  iu  respect 
of  it,  and  failing  a  claim  by  the  plaintiff  the 
prior  mortgagee,  as  defendant,  may  claim  to 
have  the  priority  and  value  of  his  incum- 
brance declared  against  the  decree  sought 
by  the  puisne  mortgagee  against  the  mort- 
gagor. 

Where  any  such  claim  as  above  is  made 
by  either  party,  the  claimant  must  state  the 
value  thereof ;  and  upon  such  valuation  will 
depend,  prima  facie,  the  j.irisdiotiou  of  the 
Court  to  deal  with  it. 

Neither  the  plaintiff  nor  the  prior  mort- 
gagee in  a  suit  of  the  puisne  mortgagee  in  a 
suit  o{  the  kind  above  stated  is  bound  to 
claim  any  relief  in  respect  of  the  prior  mort- 
gage, and  where  it  is  ascertained  from  the 
pleadings  that  neither  of  these  parties  seeks 
any  relief  against  the  other,  in  the  said  suit 
the  prior  mortgagee  .should  be  at  once  dis- 
charged from  the  list  of  the  defendants 
thereto. 

S.  8.5  of  Act  IV  of  1882  demands  that  all 
persons  interested  in  a  property  which  has 
become  the  subj  ;ot-matter  of  a  mortgage  suit, 
should  b3  hrouyht  before  the  Court  in  order 
that  any  dispute  between  them  and  plaintiff 
whi'h  any  party  may  desire  to  have  decided 
in  that  suit,  may,  if  possible,  be  dealt  with. 
But  the  section  merely  directs  the  joinder  of 
such  persons;  it  does  not  require  the  reten- 
tion to  the  end  of  the  suit  of  those  who  are, 
on  inquiry,  found  to  claim  no  relief,  or 
against  whom  no  relief  is  claimed,  in  that 
suit.  14  C.  P.  L.  R.,  154,  14  C.  P.  L.  R.,  177, 
referred  to.  20  G.  627  foUawed.  GHULAJI 
TELI    V.    FAKIR    SHAH.     1?   Q.    P-    L-    R-, 

1904,  P  189.  I 
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43,  85,  86,  02—5.  O. 

67,  85,     99—24.    A. 

74,  85,     24.   A.    179 

75,  85,   8G,  91—5.  B. 


416.  8.  85— See  S. 

C.    SS.-j.    No.    74   supra. 

417.  B.    85--See   S. 

549— No.    2(;7   supra. 

418.  8.    8.5-— See  S. 

No.    317   supra. 

419.  8.    85-— See  S. 
L.  R.    892    No.    323   supra. 

420.  B.  85-— See  S.  82,  85,  91— A.W.N. 
1903.  P.  150-25.  A.  44G  (F.  B.)  No.  352  supra. 
— (For  other  cases  See  Mortgage  suits  under 
the  heading  Mortgage  suits  without  im- 
pleading   other    mortgagees). 

421  S.  85,  86,  9>%— Subsequent  mortgagee 
— Suing  for     rcdi'mption  and  for  foreclosure. 

There  is  nothing  in  the  Transfer  of 
Property  Act  or  in  the  Code  of  Civil  Pro- 
cedure which  will  prevent  a  puisne  mort- 
gagee from  combining  in  one  suit  a  prayer 
to  redeem  a  prior  aud  to  foreclose  his  own 
mortgage. 

Although  in  6.  B.  404,  3.  A.  432,  22.  C. 
33  and  22.  B.  701,  it  has  been  held  that 
in  a  suit  for  sale  or  foreclosure  by  a  jjufsjie 
mortgagee  the  prior  mortgagee  need  not  be 
joined  as  a  party  and  although  it  was  held 
in  12  C.  P.  L.  R.  86  that  iu  such  a  suit  the 
prior  mortgigoe  could  bo  only  a  proforma 
party,  yet  it  appears  that  S.  85  was  enacted 
to  enable  the  Court  to  make  an  effectual 
decree  adjusting  the  rights  of  all  parties 
concerned  and  the  abvious  intention  of 
the  Legislature  must  be  given  effect  to  in  a 
reasonable  manner  53.  L.  J.  Ch.  741  and  54 
L.J.  Ch;  1145,  12.  C.  100,  40  L.  J.  Ch:  599, 
8.  R.  R.  283,  5  L.  J.  Ch:  92,  IB.  L.  J.  Ch: 
281,  55.  L.  J.  Ch;  22G,  referred  to.  S.  28.  C. 
P.  C.  is  not  contraventd  by  this  procedure. 
LMvHJII  CHANU    TILOKv.HANU   r.  GAN- 

P-A.TI.    14  C   P  L.  R    1901.  p.  177- 

422  S.  85,  B8— Mortgage  of  Joint  family 
property  bt/  fattier — Suit  for  sale  against  Iiim 
u'itliout  joining  sons — .Sou's  suit  for  declara- 
tion on  attacluncnl  of  the  property  in  exe- 
cution of  tJue  decree  again  t  the  fattier  1  O. 
C.  5.3— See  Specific  Rlief  Act  (I  of  1877)  S.  42 
Col:    428. 

423.    8.  85,  81,  82,  95,  56,  60-    Authority 

of  Court  to  introduce  unnecessary  complications 
—  Mortgagee  not  compellable  to  distribute  liabl- 
lity  among  mortgaged  properties — Contribution, 
right  of,  against  properties  not  included  in 
suit — MarstialUng  not  compellable  so  as  to  pre- 
judice mortgagee — Power  of  Court  executing 
mortgage  decree. 

There  is  nothing  in  the  provisions  of  the 
Transfer  of  Property  .\ot  to  support  the  view 
that  as  between  a  mortgagee  and  the  holders 
of  the  equity  of  redempiion,  the  mortgagee 
is  bound  to  distribute  his  debt  rateably  upon 
the  mortgaged  properties.  5  M.  38f  referred 
to.  He  may,  however,  be  compelled  to  do  so 
when  by  his  act  he  has  pr,  judicially  affected 
the  rights  of  the  holders  oI  the  properties 
to  contribution  among  themselves.  Where 
some  only  have  been  compelled  to  pay  the 
whole  debt,  they  are  entitled  to  contribution 
from  the  other  parties  wlio  are  liable,  though 
the  properties  iu  their  hands  have   not   been 


(    GGl    ) 


CIVIL  DIGEST   OP   CASES. 


(     GG:4     ) 


Sup:  Govt,  aots  (17  of  1882)    {Comd) 

included  lu  the  suit.  2  A.  807,  foUowod.  20 
B  Glo,  followed.  Sctnble:  Wlierc,  however. 
tho  mortgagor  sells  DOt  merely  the  equity  of 
roJomptiou  but  conveys  a  portion  of  tlio  pro- 
perty itself  free  from  any  liability  to  contri- 
bute to  the  mortgage  debt,  the  purcU.isor  may 
insist  upon  the  mortgagoo  proceeding,  in  the 
first  instance,  against  the  property  in  the 
hands  of  tho  mortgagjr.  Marshalling  cannot 
be  enforced  so  as  to  compel  a  mortgagee  to 
proceed  against  a  security  which  may  be 
insufficient  or  may  involve  him  in  litigation 
to  realise.  9  C.  iOG  distinguished.  0()(7<,'r.-  It 
is  competent  to  the  Court  in  executing  a 
mortgage  decree  to  exercise  its  control  in 
bringing  the  different  item,  of  property  com- 
prised in  the  deci-oe  to  sale  in  a  particular 
order  to  adjust  the  equities  of  the  parties 
before  it  who  are  interested.  KRlSHN.i. 
AYYAH      V.      MUTHUKUMARASAWJIIYA 

PILLAI.    29  M-  217. 

424-  S-  85,  88,  88  &  89— Puisne  morl- 
gacjce  party  in  a  suit  bi/  first  m.irlijaijce — Decree 
Airectliitj  uiortgagor  to  pay  sccoiul  inortyagee 
also,  va'.ili'y  of — Rate  of  iu/i'iisf  after  date 
fixed  for  payment  of  decretal  amoitnt— Right 
of  second  mortgagee  to  redeem  first  iiiirtjage. 

A  suit  was  brought  by  the  first  mortgagee 
to  recover  a  certain  sum  due  to  him  from  the 
mortgagors.  In  the  suit,  the  second  mort- 
gagee also  was  made  a  party  defendant.  The 
Subordinate  Judge  directed  that, on  defaults 
in  the  payment  of  the  amounts  duo  to  the 
first  and  second  mortgagees,  tho  mortgaged 
properties  should  be  sold  and  tho  sale  pro- 
cecls  distributed  iu  the  manner  provided  in 
the  Trans  er  of  Properly  .\ct.  The  contract- 
ual rata  of  interest  was  allowed  to  the  luort- 
giigjcs  up  lo  the  date  fixed  tor  payment  and 
thereafter  the  interest  was  to  be  3  p.  c.  per 
annum.  Tuera  was  no  provision  iu  the  deo- 
rcj  allowing  the  second  mortgagee  to  rodoam 
thj  first  mjrtgage  by  paying  off  the  del)t  due 
to  him. 

Held,  the  olijeet  of  making  a  second  rnort- 
gagee  a  party  doieadant  is  that  the  property 
mfty  be  sold  free  of  his  onoum'oranoe,  not  ti 
einble  him  to  praetioaJly  obtain  a  decree 
against  tho  priuciixil  defendant  without 
briugii>g  a  suit  properly  frainol  for  that 
purpose.  The  provisions  of  Ch.  Ill  of  tho 
Court- fees  Act  would  ha  defoited  if  the  dec- 
ree ho  allowed  to  .stand  as  it  did 

H:ld,  also,  that  the  pUintiff  mortgagee 
is  entitled  to  intoreat  at  ihe  rate  stipulated 
in  the  bonds  till  ll-.e  date  fixed  for  payment 
and  thenceforward  until  payinont,  at  the 
Court  rate  of  G  p.  c.  per  annum. 

Bdd,  further,  that  the  decree  of  the 
low.ji-  Court  should  be  moditiod  so  as  to  on- 
tkble  the  second  martg^iee  to  redeem  th& 
first  mortgage.  24  0.  I'JJ ;  23  C.  4o  ;  2")  11. 
lOA  (Lll)  and  27  Ch.  D.  210,  refd.  lo.  5  C  lOl 
and  J2  G.  io  1.  dUld.  A.  O.  D  No.  49  of  1900 
deeided  by  Maclean,  0.  J,  and  Bauci  jie,  .7., 
on  the  1st  .\ugust  19n,  reU^'d  o'l.  L.  J. 
M\CKINr03H  I'.   N.  S.  W-VCKINS.     1  G-  L- 

J- 31. 


Sup:  Govt,  acts  (IV  of  1882}     {Conid.) 

425-  8-85  and  91  {t)— Mortgage  after 
attach  luent. 

In  this  case  tho  property  attached  by  the 
decree  holder  in  execution  of  a  decree  for 
money  was  mortgaged  by  way  of  conditional 
sale  by  tlje  jurlgiu-eut-debtor  to  a  third 
person.  The  mortgagee  brought  a  suit 
against  the^j  idgment-debtor,  without'implead- 
ing  tho  decree  holder,  of  whose  interest  ha 
had  notice,  and  obtained  possession  of  the 
property  on  the  confession  of  the  jidgment 
debtor.  Subsequently  the  decree-holder  caus- 
ed the  property  to  be  sold.  Held,  that  the 
auotion-puroliaser  was  entitled  to  redeem  the 
property  and  to  recover  p.ossession  from  the 
mortgagee.— .5  Cat,  liS:  4  Mad.,  J.  at  p.  Gt;  5 
B.  L.  n.,  ti91.  referred  to.  GHULAM  HU.-^AIN 
!>.  DINA   NATH.     W-N-.A-  1901.    P  143-  = 

23  A  467. 

428-  S-  85i  96— -'''f'"''!7«?<!  decree  need  not 
reserue  riglits  admitted  by  all  parties  — Decree 
must  be  construed  tvith  refcreitce  to  pleadings. 

There  is  nothing  in  the  provisions  of  the 
Transfer  o-f  Property  Act,  which  requires 
that  a  decree  in  a  mortgage  suit  should  in 
terms  reserve  rights  a.lmittcd  by  all  the 
parties  and  order  the  sab  to  be  subject  to 
them  aud  S.  9G  of  the  .A.ct  doe;  uot  militate 
against  this  view.  Qu  ere,  whether  S.  85  of 
the  Act  requires  such  persons,  who?o  rights 
are  admitted  to  bo  mide  pirties.  Wiioro  tho 
decree  omits  to  roTerve  such  rights,  it  ought 
to  be  construed  with  reference  to  tVio  admis- 
sions contained  in  the  pleadings  or  mida 
in  tho  coarse  of  the  case  and  ou^lit  not  to 
be  so  construed  as  to  grant  a  lirger  measure 
of  relief  than  is  prayed  for  or  to  negitivj 
rights  admitted  by  all  partie;.— SRINIVASV 
RAO    SAHKB  u.■YA^[lT^IABH:AI  AMMALL. 

16M  L  J-50-23.  M  84 

427-  S-  85.  93-  Ql^Morlgagee  holding 
two  mortgages  over  sam:  property — Suit  for  sale 
based  an  earlier  mortgage  alone — Maintaiyiabi- 
lity. 

In  18^0,  B  executed  a  simple  mortgaga 
over  certain  lands  in  favour  of  A,  In  183o, 
B  mortgaged  the  same  lands  to  \  with  poss'is- 
siou.  A  now  brought  a  suit  on  the  earlier 
mortgage  tar  salo  of  the  raortgaged  property 
sul.j;et  to  the  later  mortgage: 

H:Ul  that  tho  suit  could  not  be  maintain- 
ed. 20  A.  322  referred  to.— DORASVMI  v. 
YBNIvATA  SE5HAYYAR.     U.  M-  L-  J-  373 

=23  M.  103 

423.  S-  83— O.'CMC  fi.-clng  interest  up  to 
date  of  pai/iw.rit — See  iutorost.  PR.\Y.VG 
KOPRi   V.  SHYVM  liVIi.     31  .Q.  133. 

See  a' SI)  29  G.  43,  and  16  M.  L.  J.  1G0  =  3. 
C.  li.  J.  85  (P.  0.)  and  it  has  been  finally 
decided  by  tho  Privy  Council  iu  34  C  150 
that  after  tho  day  fixed  for  payment  the 
matter  passes  from  the  domain  of  contract 
to  that  at  judgment  and  that  tho  rate  of 
interoit  that  should  be  fixed  after  the  date 
fixed  tor  payment  is  G  per  cent  per  annum, 
which  is  the  Court  rata  of  interest. 

423-  S«  83- — Mortgage  by  conditional  sale — 
I'lformil  and  irrcjulM'  decree— E.ceculion — 
Mioltite  oixler. 
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Sup:  Govt,  acts  (lY  of  1882)     {Contd.J 

The  plaintiff  niortgagoo  sued  upon  a 
inortgago  by  oonditioual  sale  praying  that 
thi!  defcuclant  slioulJ  be  dobavred  from  re- 
dooming  the  property  if  tbo  moaoy  was 
not  piid  within  a  certain  time.  Tlio  Court 
decreed  "the  claim  with  costs  with  interest 
at  6  per  c;  t  per  annum  to  bo  paid  with- 
in  2    mouths." 

Udd,  that  the  decree,  though  irregular 
and  informal,  was  in  effect  a  decree  for  fore- 
closure  under    S.   86.    T.    I'.    A. 

Held,  further,  that  after  the  decree  had 
been  m.id'i  absolute  and  was  not  appealed 
agains',  h;  defendant  could  not  object  to 
tlie  del.very  of  possession  to  the  plaintiff. 
JOGENDR\  CHANDRA  ROY  u.RAM  N.\TH 
BHACTA  CHARYA.     4.    C-    L-    J.   533. 

430-  S.  86-  — ■DJ'Js  not  bar  a  personal  dec- 
ree b-'ing  granted  for  costs  against  a  mort- 
gagor. See  mortgage  conditional  sale.  DHON- 
CaPANUIT  t).  MAHANT  DAULAT  PURI. 
a  N.  L   R   97- 

431-  S-  S3-— Suit  to  enforce  registration 
— Personal  undertaking  to  repay  the  loan. — 
See  Registration  Act  (3  of  1877^  S.  17,  23, 
91,  10,  73  and  77— M AUNG  KYAN  v.  SI- 
THA^IBABAM     CHETIY.     4.  L.  B.  R.  1907 

p.  88. 

43a.  S.  83. — Decree  of  foreclosure — Award 
of  cost   against  decree   holder. 

When  a  plaintiff  has  obtained  a  fore- 
closure decree  under  S.  86  T.  P.  A.  and  a 
defendant  ia  entitled  to  recover  costs  against 
the  plaint.ff  personally  under  the  same  dec- 
ree S.  217  G.  P.  0.  does  not  operate  to 
bar  the  defendant  from  executing  his  dec- 
ree, 4  0.  412,  17  B.  .93,  5  A.  272,  10  A. 
3H5,  23.  M.  121,  6.  A.  351  referred  to.— 
CHHOG^MAL     v.    GOVIND     PRASAD.     16. 

C-  p.  li    R.  1903-  p.  73 

433.  AnioiDit  to  be  entered  in  notice — In- 
teres: — Costs — Jariidiction — Oii.dh  Laws  Act 
XV III  of  1S76  S.  10— Suits  Valuation  Act  S. 
11.  See  Pre-emption—SAKINA  BI13I  v.  AB- 
DUL   HAFIZ,   2-    0.    C-    103- 

S-  83- — See  ilortgaye  redemption,  adverse 
possession,  of  niortgagee — MAKHAN  v.  BHA- 
GIRAT,  8-  0-  C-  33. 

434.  S.  86-  See  S.  43,  85,  SG,  02—5  O.  C. 
335  No.  71  supra, 

435-  S.  86.  See  S.  52,  86,  87—29  A.  YG 
No.  lOG  supra. 

433-  S.  88  See  S.  5S,  60,  86—28  B.  378. 
No.  I8G  supra. 

437-  S.  88.  See  S.  71,  83,  86—0  C.  W.  N. 
577.     No.  321  and  27  A  32-5  No,  322  supra, 

438.  S.  86  See  S.  75,  85,  86,  91—5  B.  L. 
R.  802  No.  323  supra. 

439-  S.  86-  See  S.  85,  86,  88-14  C.  P.  L. 
■R.  1001  p.  177.     No.  421  supra, 

440-  S.  83-  See  S.  85,  86,  88,  89-^1  0.  L 
J.  31  No.  424  supra. 

441.  6.  8S.  87-  Mortgage — Redemption 
possible  at  anif  time  until  an  order  absolute 
under  s.  S?  has  been  made. 

A  mortgagor  who  has  obtained  a  dec- 
ree for  redemption  may  pay  in  the  decre- 
tal amount,  and  obta^i  redemption  at  any 
tune   up   to    the   makiuy  of  an   order  abso- 


Sup:  Govt,  acts  (IV  of  1882)     {Contd  j 

lute  under  S.  37  of  the  Transfer  of  Pro- 
perty Act,  1882.  Nor  is  the  mortgagor  de- 
prived of  his  right  to  redeem  by  the  fact 
that  under  an  order  of  Court,  not  being 
an  order  under  S.  87,  the  mortgagee  has 
been  put  into  possession  of  the  mortgaged 
propijrty.  (23  A.  446)  and  (27  C.  705),  fol- 
lowed.—SALIG  R\M  u.  MUR\D.\N,  A- W- 
N-  1903    P   20  =  25-  A   231 

442-  S-  82  and  Sl-—Stay  of  proceed- 
ings. 

Under  section  87  of  the  Transfer  o£ 
Property  Act,  if  the  payment,  provided  for 
in  the  previous  preliminary  decree,  be  not 
made  within  the  time  allowed,  the  plain- 
tiff may  apply  for  foreclosure,  and  the  C;urt 
has  no  right  to  do  otherwise  than  to  pass 
a  decree  for  foreclosure.  The  section  does 
not  give  inherent  jurisdictim  to  the  Court 
to  stay  proceedings;  on  the  contrary,  it  makes 
it  imperative  on  the  Court  to  p^ss  a  deo- 
roe  for  foreclosure.  AKSHYA  KU.MAR  IJA- 
RORI  V.  SURTA  KUilAR  CHaTTERJI.— 
6   C    W   N    654. 

443-  S-  86  and  87.— D^c^^  under-daim 
b'l  mortgagjr  to  redeem  before  the  expiry  of 
the   term    allotoed. 

Where,  in  accordance  with  the  provi- 
sions of  S.  86  and  88  of  the  Act,  a  con- 
ditional decree  for  sale  was  pussed  fixing 
a  date  for  payment,  the  mortgagor  could 
not  claim  to  redeem  before  the  expiry  cf 
the  term  allowed,  ou  payment  of  the  prin- 
cipal maney  and  cost  togetli;r  with  inter- 
est calculated  up  to  the  actual  date  of  pay- 
ment, though  it  was  open  to  him  to  movo 
the  Court  before  passing  a  conditional  dec- 
ree to  accelerate  the  date  fixed  for  payment. 
(66  L.  T.  Ch.  689  refd.  to).  KHUMAN 
SINGH  V.  BHOLAN.ATU,  1  y.  L-  R.  106- 
444  S.  86  to  &g— Scope  of—Decree  for 
foreclo  ut — Ord  r  absolute,     effect  of. 

Per  Stanley,  C.  J:— The  decree  passed 
under  S:  86  is  not  a  money-decree,  nor  ia 
the  order  absolute  passed  under  S.  87  such 
a  decree.  The  order  absolute  for  foreclosure, 
so  far  from  directing  the  payment  of  tho 
mortgage-debt,  has  tho  effect  of  discharging 
the  debt.  (35  C.  D.  123  refd.  to).  If  in  a  " 
foreclosure-suit,  tho  mortgagor  thinks  fit  to 
pay  the  mortgage-debt,  and  thus  save  his 
interest  in  the  property,  he  does  so  by  reason 
of  the  oliligation,  which  he  undertook  whea 
he  executed  the  mortgage  security,  and  with 
a  view  to  preserve  the  property,  and  not  in 
obedience  to  any  order  of  the  Court.  Any 
payment  made  by  him  will  not  he  in  execu-^ 
tion  of  the  decree.  The  decree  nisi  puts 
him  under  no  obligation  to  pay  the  debt, 
hut  simply  declares  what  the  consequences 
of  non-payment  will  be.  Similar  obser- 
vations apply  to  the  order  coatomplated 
by  S.   88  of    tho  Act. 

The  mortgage  security  does  not  lose  its 
character  until  an  order  absoluo  for  fore- 
closure is  passed.  It  lemalns  a  debt  secured 
upon  the  property.  It  is  only  when  tha 
order  absolute  for  foreclosure  has  been 
passed,    that   tho  debt  is  discharged   and,  iix 
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lieu  of  it,  the  m  irfcgigeo  acquires  the  absolute 
ownor-^hip  of  thu  pi-operty      SHAM  SUNDKll 

t).  MOHA:Mi':D  mriSAii  ali,  2-  A- L- J- 
180  (F  B)-A  W-  N-  (1905),  70-27 
A- 612  (F  B  ) 

445  S  8  ^.  %T— Order  absolue  for  foreclo- 
sure with  '11''  ndice  to  defendant  in  foreclosure 
suit — Application   to   set  order  aside. 

A  plaintiff  ill  a  foroolosuro  suit  obtainocl 
a  decree  for  foreolosure  under  s.  SGoftho 
Tiansfor  of  Proparty  Act,  and,  the  time 
limited  for  redonption  by  the  defendant 
having  expired  wioliout  being  extondod,  tlie 
plaintiff  obtaii  ed,  under  s.  87,  but  without 
n3tico  to  the  defo  idant,  an  order  absolute 
debarring  the  di^fundant  from  redeeming, 
and  also  for  delivery  of  possession  of  thu 
mortgaged  property.  On  the  contention 
being  raise;!,  on  appeal,  that  tho  order  was 
null  and  void  for  want  of  notice  to  the 
defendant  : 

Held  that  tho  view  of  the  majority 
of  the  Court  in  25  M  211,  which  related  to 
proceedings  under  s.  89,  was  applicable  to 
proceedings  under  s.  87,  and  that  such 
proceedings  arc  proceedings  in  execution  of 
the  decree  passed  uuger  s.  8G.  In  the 
present  case,  the  application  had  been  made 
within  one  year  of  the  decree,  and,  in 
consoquonce,  under  s.  218  of  the  Code  of 
Civil  Procedure  iio  notice  was  necessary 
to  the  defendant.  The  case,  22  W  133,  proceeds 
upon  tho  view  that  the  defendant  oould 
apply  for  au  extension  of  the  time  for 
redemption  only  if  and  when  the  plaintiff 
ajiplios  for  au  order  absolute  under  the  second 
paragraph  ofs.  87  a  view  which  has  been 
dissented  from  by  the  Pull  P.onch  in  2.5 
M  303— PANDU  PRABHU  v.  JUJK  LOBO, 
27  M-40 

446  S.  86.  88.  Sd—Mortgago—Sale  of  mort 
gaged  properly  — Execution  of  decree— Right  to 
redeem -Order  absohite  for  sale — Stoppage  of 
sal  by  payment  of  mortgage  debt — Cii'il  Proce 
dnv  Code  (Act  XIV  of  ItiSS),  s.  291—r.igh 
Court  Circular  Order  No  13  of  27th  April 
1892. 

The  concluding  words  of  S.  89  of  the 
Transfer  of  Property  Aot,  viz.,  "  thereupon 
the  dcfendaut's  right  to  redeem  and  the  secu- 
rity fhall  both  be  extinguished  "  relate  to  the 
actual  sale  and  distribution  of  the  proceeds 
and  not  merely  to  the  passing  of  the  order 
absolute  for  sale.  A  mortgagor  judgment- 
debtor  is  entitled  to  stop  the  saie  of  the 
mortgaged  property  in  execution  of  a  niovt- 
gago  decree  hy  'payraont  of  the  debt  before 
the  sale  actually  takes  place,  although  an 
order  absolute  for  sale  may  have  already  been 
passed.  25  M  244,  25  B  104, 19  A  205  and  31  G 
373  followed  ;  G  0.  W.  N.  7H9  and  L.  K.  22 
Ch.  D.  98     referred    to.— BIKIJAN     BIBI    v. 

SACHi     BEWAH,    8.  C.  W-  N.  684  ;  F- B. 
=  81.0  863. 

447  S.  86,  $8~Decree  for  sale  on  a  mort- 
gage— -Hate  of  interest  after  date  fixed  for 
payment. 

Where  a  decree  for  sale  on  a  mortgage 
gives  iutei-Qst  after   tUq  data    fl-Ked  by  thg 


decree  for  payment  of  the  mortgage  debt, 
it  is  not  necessary  that  such  interest  sliould 
be  at  tho  contractual  rate.  2G  C  .39;  2  C. 
W.    N.     249    ref.    to.     LACHMI    NARAIN    v. 

UMAN  D.vr.  1907  AWN-  60  =  4  A- L- 
J    219  =  29  A    322 

448  b-  86.  88,  9i~Decree  fixing  day  for 
payment — Interest  after  day  fixed — Interest  up 
to  realization: 

The  Judicial  Committee  did  not  in- 
tend to  lay  down  in  25  I.  A.  179  that  in- 
terest at  the  mortgage  rate  should  be  al- 
lowed up  to  the  time  of  actual  payment 
of  the  mortgage  money  to  the  mortgagee. 
The  scheme  and  intention  of  the  Transfer 
of  Property  Act  in  regard  to  mortgage  dec- 
rees for  sale  is  that  a  general  account 
should  be  taken  once  for  all,  and  an  ag- 
gregate amount  be  stated  in  the  decree 
tor  principal,  interest  and  costs  duo  On  a 
fixed  day,  and  tliat  after  the  expiration  of 
that  day,  if  the  property  should  not  be 
redeemed,  the  matter  should  pass  from  the 
domain  of  contract  to  that  of  j  idgment, 
and  the  rights  of  the  mortgagor  shjuld 
henceforth  di^pend,  not  on  the  contents  of 
his  bond,  but  on  the  directions  in  the  dec- 
ree. Tho  directions  for  payment  to  the 
parties  contained  in  S.  88  of  the  Act  can- 
not bo  re.id  literally  because  S.  94  con- 
templates a  final  adjustment  and  provides 
for  payment  of  subsequent  costs  and  there 
is  nothing  in  tho  Act  which  precludes  the 
subsequent  interest  also  being  taken  into 
account. 

Held,  that  the  High  Court  was  not  only 
right  in  allowing  interest  after  the  fixed 
d.iy,  but  also  in  allowing  it  at  the  Court 
and  not  at  tho  mortgage  rate  on  the  aggre- 
gate amount  due  on  the  date  fixi;d  for 
payment.  Sources  of  tho  pjwjr  of  the  Goarl; 
10  allow  interest  after  the  fixed  date  sug-  . 
gested.  25  I.  A.  179;  26  G.  39  expl.  ;  28  I.  A. 
3-5  foil.  24  C.  76G;  21  M.  361  ref.  to.- - 
RANI  SUNDKK  KOER  u.  RAI  SPIAJI 
KRISHN\.  (Loud  Davey.)  9  B  L-  R. 
304  =  11  C  W  N.  209=4  A  L  J.  109  = 
17  at  I  J  43=34  LA-  9  P-  C.=34C. 
150- 

449.  8.  86.  &7~-Deposit  of  mortgage- 
money  after  time  fixed  by  decree — Mortga- 
gor's rigid  to  redeem — ..'IpjjZicaiiOM  for  order 
absolute  for  foreclos^ire. 

In  a  mortgage  by  conditional  sale,  the 
mortgagor  is  entitled  to  redeem  at  any 
time  prior  to  an  order  absolute  for  fore- 
closure is  passed  against  him  even  if  he 
exceeds  the  time  fixed  by  a  decree  of  Court; 
for    payment   of   the   mortgage-money. 

Held,  also,  that  a  decree  under  section 
86  of  the  Transfer  of  Property  Act  is  a  dec- 
ree ni.si.  It  can  have  no  final  force  and 
effect  until  completed  by  an  order  absolute 
under  section  87.  19,  A.  180  dissented  from,  16 
G.  246,  followed.  MUSAMMAT  BUTA  V.  US- 
MAN.    1  0.  C,  91. 

450  S.  86,"  ^S— Compound  interest — In- 
terest far  period  between  date  fixed  by  decree 
for  payment  and  date  of  realisaiian— Interest 
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oncosts— Sao  Interest.     ALLVHABAD  BANK 
LD.   u.  SaYAD    MOHAJIKU  JAWAD.     20- 

C   37 

451  S.  86i  88 — Court's  discretion  to  award 
interi-st  from  dalf.  of  decree  to  that  of  re- 
alization.— Soo  Hindu  Law,  Stridhiiu  Mita- 
klua — Duugbtor  inheriting  propuitv  from 
mother.  LALA  SHEO  PKllTAB  "BAHA- 
UUliSINGH  t'.   ALLAHABAD    BANK     LD. 

2  0-  C,  130 

402-  S-  83>  88.  %^-— Decree  for  sale  of 
vuwL'(tble  and  nnnioccable  property — Decree  not 
made  ahsvlulc — E.crciilion  of  decree. 

A  sued  B  and  C  upon  a  deed  of  mortgage 
by  which  some  immovciihic  property  and  an 
elephant  wore  h}po  lucat  d  a  id  olit  i  d  a 
decree  (or  sale  of  i.m  .-:unj  in  default  oi  p<iy- 
meut.  The  deoree  was  prepared  according  to 
S.  88  T.  P.  A.  A  took  out  execution  against 
C  (the  present  possessor  of  the  elephant),  ap- 
plying for  attachment  and  sale  of  the  ele 
pliant.  C.  ubjected  that  the  decree  had  not 
been  made  absolute,  and  that  until  that  had 
been  done,  it  could  not  be  executed.  The 
Court  of  first  instance  allowed  the  obj)etiou, 
and  dismissed  the  application.  The  uistriet 
Judge,  on  appeal,  set  aside  the  order  of  the 
Lower  Gouri. 

Bcid,  that  there  was  nothing  to  prevent 
execution  as  to  the  moveable  property  upon 
the  decree  as  it  stood  (which  contained  an 
express  stipulation  that  it  must  be  made 
absolute  after  the  time  fixed)  before  sale 
could  be  made,  as  the  provisions  of  section 
86  to  89,  Act  IV  of  1882,  apply  only  to  mort- 
gages of  immoveable  property.  SARDAR 
KA  KAN  SINGH  I?.  DWARKA  SINGH.  4  0- 
C-  301 

453-  S-  86,  89-—Al>pl!cation  for  order 
ahsulute—C    P.  C.  of  ISS^,  s.  462. 

A  olitained  a  decree  for  sale  under  S.  86, 
against  B  wlio  was  a  minor.  The  decree  was' 
passed  in  accordance  with  a  compromise 
effected  wiihout  the  leave  of  the  Court  be- 
tween A  and  the  guardian  ad  litem  of  the 
minor  B. 

The  decree-holder  applied  for  an  order 
absolute  for  sale  under  s.  Si),  T.  P.  A.,  where- 
upon objeorion  was  taken  on  the  part  of  the 
minor  tuat  under  section  402,  Civil  Procedure 
Code,  the  decree  was  irregular. 

Hdd,  that  the  objection  pn  the  score  of 
section  iUli,  Civil  Procedure  Code,  could  not 
be  entertained  in  proceedings  under  section 
89,  Act  IV  of  1882,  which  are  proceedings  in 
execution  of  decree.  BASDEO  v.  SHEO 
ADHIN.     10    C   49 

454  S-  «86,  %%—Co^irt's  power  to  award 
interest  after  date  fixed  for  payment — Constitc- 
tion  of  decree. 

a.  86  and  88  T.  P.  A.  do  not  empower  a 
Court  to  av/ard  future  interest  on  the  mort- 
gage monoy  for  any  period  subsoqaent  to 
the  date  fixed  for-  payment  by  the  decree 
nisi.  In  decrees  nisi  for  sale  drawn  under  S. 
88  the  Court  can  award  interest  subsequent 
to  the  said  date;  but  such  power  debars 
the  section ;  it  is  a  power  derived  from  a 
long  course  of  practice  which  has  not  Ueon 
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forbidden  by  the  Legislature,  and  rests  on 
equity  and  good  conscience.  (20  C.  39  referrecl 
to.)  Where  a  decree  »ii-j  for  sale  und'-r  .S.  fiS 
does  not  give  the  date  up  to  which  inf.erest 
from  tile  date  of  suit  is  to  run,  it  should  be- 
interpreted  to  award  such  interest  only  up 
to  the  dies  datus.  Where  a  Court  desires  to 
award  interest  beyond  that  date  such 
djsire  should  be  expressly  stated  in  tbo 
decree  23  A.  131,  20  A.  :-i97,  23  C  :39,  21.  A. 
301,  19  A.  17K  16  G.  39  discussed.  SETH 
GHASI  RAM   JtAHESHRf  v.  IIVJA  GOKAL 

i5AS.    17  C  P  L  R.  1904  P  164. 

455  S-  87 — Pmal  order  for  fomlosnra  or 
redemption  is  a  decree  and  appealable— P^e- 
dnnpllon  after  due  date — Discrecion — Equity. 
Every  application  to  initiate  a  proceed- 
ing under  S.  87.  T.  P.  A.  is  a  plaint  and  iha 
proceeding  itself  is  a  suit.  An  order  making- 
foreclosure  absolute,  likewise  an  order  that 
a  redemption  has  taken  place  is  a  decree 
and  is  therefore  appealable  3  N.  L.  R.  .5.5,  i.S 
G.  500  referred  to.  27  iC.  705  dissented  from. 
A  mortgagor  can  a,s  of  right  redeem  the  mort- 
gage property  before  the  date  fixed  for  re- 
demption in  the  foreclosure  or  redemption 
decree.  On  default  in  payment  the  decree 
bolder  can  apply  for  an  order  absolute  and 
the  Court  is  bound  to  pass  such  an  order, 
unless  it  extends  the  period  of  redemption, 
on  a  suflScient  cause.  The  mortgagee's  rigli-t 
to  foreclose  after  the  due  date  is  subject  to 
an«equitable  relief  allowed  on  proper  grounds 
to  the  mortgagor.  The  Court  can  reasori- 
ably  exercise  its  discretion  having  regard 
to  the  conduct  of  the  mortgagor  in  granting 
the  equitable  relief.  2  N.  L.  R.  137,  3  N.  L. 
R.  55  followed,  27  C.  305  dissented  from.— 
LAKSMI  BAI  NAIKIN  v.  RAM  CHANDIU. 
MALHAR.     3.  N-  L.  R.  143. 

456.  S-  87- — Proceedings  between  decree 
nisi  and  ordir  abml'ileSttiee  before  order 
absolute — Ex  parte  order  (ih^dulc  Extentioru 
of  time  for  reilempilan — .See  Jlortgage  fore- 
closure, SETH  BHAG WANDAS  v.  SHRI- 
DHAR.    3N.  L- R.  55- 

457-  S-  87- — Decree  absolute  for  foredQsur& 
— Khas  and  Symbolical  possession — Execution 
of  decive. 

A  fresh  oause  of  action  arises  when  a 
judgment-debtor  remains  in  khas  possession, 
inspite  of  symbolical  possession  having  been 
delivered  to  bis  decree-bolder  in  e.xeoution  oE 
a  decree  absolute  for  foi-«clasure.  58  L  .T.  Ch. 
D.  118,  21  L.  .1.  q.  B.  D.  367,  i2  B.  0'i7,  25  B.  3.53, 
2-1  C.  715,  20  B.  351,  30  C.  710,  9  W.  R.  454,  10 
W.  R.  396,  7  C.  418,  19  A.  499,  21  A.  209 
referred  to  and  discns'j.-d.  BAPO  ftAO  PATIL 
V.  GOBIND   RAO.     16    C-   P-    L-   E-.  1903, 

P   107- 

458-  S  8T- — Order,  absolute  for  foreclosure 
C.  P.  C,  S.  HaS^Plea  of  payment-  of  the  tiiort- 
gaije  debt. 

In  an  application  under  s.  87,  T.  P.  A.  for 
an  order  absolute  [or  foreclosure  of  the  mort- 
gaged property,  S.  25^,  G.  P.  C.  is  no  b-ir  to 
an  inquiry  into  the  plea  of  payment  of  the 
mortgage-debt.  29  0.  051,  12  C.  P.  L.  R.  82. 
12  A.  01,  13  A.  278,  25  M.  244,  22,  B.  771,  2(i  a 
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121  8  C.  P.  li  B.  113>  25  C.  133  referred  to  and 
discussed.  SITARAM  AMRIT  BRAHMAN  v. 
DHARMU.    16  C-  P  L-  R  ,  1903,  P  111. 

459.  S.  iT.—An>Ucation  for  possession  of 
foreclosed  2'ruperttj~Procecdiiiij  in  erecnlioii— 
Separate  suit  for  j'ossessitm— Decree  absobUe. 

An  application  for  possession  of  fore- 
closed property  under  s.  87,  T.  P.  A.  is  not 
a  proceeding  in  execution  and  is  not  govern- 
ed by  any  limitation,  and  Art.  178  L.  A. 
does  not  apply  to  it.  A  separate  suit  for 
possession  lies  upon  a  decree  alisohite  for 
foreclosure  which  contains  no  direction  for 
delivery  of  possession.  11  C.  P.  L.  R.  141, 
51  L.  J.  Q.  B.  H(57,  foUmoed.  2-2  C.  'J24,  referred 
to.     JAKA  PATEL  v.    Mt.  JAMNA.     16  C-  P. 

L.  R  .  1903,  P  114. 

460-  S-  87- — Formal  order  for  possession— 
Execution  proceedings — Foreclosure  decree.     Q. 

p.  C ,  s.  331 

When  a  foreclosure  decree  absolute  con- 
tains no  direction  for  delivery  of  posses- 
sion of  the  mortgaged  property  to  the  decree 
bolder,  such  iJossession  can  not  bo  obtained 
merely  by  applying  for  execution  of  the 
decree  under  the  Code  of  Civil  Procedure 
1882;  nor  can  such  a  decree  by  itself  be 
made  the  basis  of  proceedings  under  S.  331 
of   that   code. 

The  proper  course  for  enforcement  of 
the  decree  holder's  right  to  possession  un- 
der such  a  decree  is  by  way  of  an  appli- 
cation uuder  S.  87  T.  P.  A.  for  a  formal 
order  for  possession.  Coupled  with  such 
an  order  possession  may  be  obtained  by 
oxcoutioii  proceedings  in  the  ordinary  wav. 
15.  B.  G4I,  11.  C.  P.  L.  R.  141,  10.  C.  P. 
L.  K.  114  followed.  RAM  CH\NDRA  BA- 
NIA      V.     BALKRISHNA      GANPAT      RAO 

UESIIPANDE.    17.  C  p.  L.  R.  1904.  p.  62. 

431.  S.  ST.— Notice  to  jud.jnicnl  debtor 
before  making  order  absolute — E.eparto  order 
absolute — Application  for  order  absolute — Dec- 
ree for  foi eclostue— iiee  C.  P.  C.  S.  103.— 
JAPUI   BEGAM  u.   LAKHSMIDHAB.     4.0. 

C.   238 

462-  S-  87- — Decree  for  foreclosure  regard- 
ing a  portion  of  mortgaged  property  subse- 
quent to  order  absolute  regarding  remaining 
portion — Alteration  of  foreclosure  decree  before 
being  made  ahsolute — See  C.  P.  C.  S.  244 — 
BAJARAM  17.  SHEOPAL  SINGH.  7.  Q.  Q. 
137. 

463.  S.  87. — Foreclosure  decree — Occupan- 
cy right— Bent  Act  XXII  of  18S6  S.  5,  33, 
lOS — Loss  of  proprietary  right — Oudh  Laws 
Act  XVIII  of  1871)  S.  25— Sue  Occupancy 
riglit— SURAJ    BAKSH  v.  BHAGWANDIN— 

BdM.  S.  D   No  7  of  1903. 

464-  S-  87. — Foreclosure  decree — Sum,s  paid 
by  titc  mortgagor — Order  absolute,  prayed  for 
a  portion   of  tlie   decretal  amount. 

Held,  that  where  a  mortgagor  pays  on- 
ly a  certain  sum  under  a  foreclosure  dec- 
ree but  fails  to  pay  up  the  whole  and  an 
application  is  made  by  the  mortgagee  for 
an  order  absolute  to  foreclose  the  mortga- 
ged property  in  lieu  of  the  unpaid  portion, 
the  mortgagor   cauaot  ask   the    Court   that 


Snp:Govt  acts  (IV  of  1882)     {Cor.fT), 

the  sums  paid  by  him  under  the  decree 
should  bo  returned  to  him  before  the  dec- 
ree is  made  absolute.  SYED  PIDA  HU- 
SAIN  AND  ANOTHER  v.  LALA  CHHANGA 

MAL,    10.  0   C  354. 
485-     8-   8/.— See  Ss.  52,  86,87—29  A.  76 

No.  Iiil3  supra. 

466-  S.  87.-Seo  Ss.  86,  87-25  A.  231 
No.  411  and  (10.  W.    N.  C54  No.  442  supra. 

467-  S.  87-— See  Ss.  86,  87—27  M.  40 
No.  415  supra. 

468.  8.  87. -See  Ss.  86,  87—1  O.  C.  91 
No.  449  supra. 

468  (a).  8.  87.— See  Ss.  92,  93,  82-2  M.  L, 
R.  Vn,  No.  lil'J  infra. 

463.  8.  8r>  S9- Mortgage— Order  absolute 
for  sale  or  foredosiu,:  — Notice— Order  passed 
ex-parte — Powers  of  Court  to  set  aside. 

A  Court  has  power  to  deal  with  an  appli- 
cation  by  a  mortgagor  to  set  aside  an  order 
made  under  section  87  or  section  89  of  the 
Transfer  of  Property  Act  without  notice  to 
the  mortgagor  on  the  ground  that  it  waa 
made  ez-parte. 

The  Court  has  an  inherent  power  to 
deal  with  an  application  to  set  aside  the 
order  made  cx-parte,  and  can  sot  it  aside 
upon  a  proper  case  being  substantiated. 
Tara  I'ado  Gkose  v.  Kamini  Dassi  (I.  L.  R 
20  Cal.  644)  dissented  from.  BIBl  TULSI- 
MAN  V.    IIARIHAR    MAHTO.     9   C.   W  W 

81  =  32  C  253  (F  B) 

470-     8.  87.  i^-— Mortgage,  redemption  of— 

liight  of  redemption  after  the  decree  absolute 

Mistake  of  tlie  Court  in  drawing  up  the  decree 
form  of  order. 

lu  the  case  of  a  mortgage  by  way  of  con- 
ditional sale,  until  an  order  in  terms  of  para- 
graph 2  of  S.  87  of  the  Act  is  made  by  the 
Court  on  an  application  by  the  mortgagee 
debarring  the  mortgagor  absolutely  fro'm  re- 
deeming the  property,  the  mortga'^r  is  en- 
titled to  redeem,  even  though  au  order 
absolute  in  terms  of  S.  89  has  been  made  27 
C.  705,  16  C.  246,  22  M.  133  folloioed.  \L,l. 
MEA  CHOWDHURI  v.  ROSHAN  ALI  M\X- 
BAR.    3C.  Ii.  J.  633. 

471.  S.  ^i— Sect. on  2M  (c)  C.  P.  C.  (1882) 
— Decree  of  Appellate  Court   directing   accotmts 

to  be  taken — Order  declaring  the  amount  due 

Ajypeal, 

The  High  Court  decree  directed  that; 
an  account  be  taken  of  what  will  be  duo 
to  the  decree-holder  for  principal  and  in- 
terest on  the  mortgage  ou  a  future  date. 
The  original  Court  declared,  in  Court,  un- 
der section  88  of  the  Transfer  of  Property 
Act,  the  amount  so  due.  The  decree-hol- 
der appealed  agaiust  the  order  of  the 
original   Court. 

Held,  that  the  order  appealed  against 
was  really  one  falling  .under  section  244 
(c)  of  the  Civil  Procedure  Code  and  was 
open    to    appeal. 

Held,  also,  that  a  decree  for  sale,  pass- 
ed under  section  88  of  the  Transfer  of 
Property  Act,  is  the  final  decree  in  the 
suit,  and  that  all  proceedings  taken  sub- 
sequent  to   that    decree,   for  tho   purpose  of 
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enforcing  and  working  out  auoh  decree, 
are  proceedings  in  execution  of  that  dec- 
ree. A  decree  for  sale,  passe  i  under  that 
section,  may  declare  the  amount  due  on 
the  mortgage  at  the  date  of  such  decree, 
or  direct,  as  was  done  in  this  case,  that 
an  account  be  taken  of  what  will  bo  duo 
to  the  plaintiff  for  principal  and  interest 
on  the  mortgage  on  a  future  day,  which 
is   to    be    fixed     by    the     decree   itself. 

The  Court  which  is  to  declare  the 
amount  due  by  virtue  of  the  appellate 
decree  is  the  Court  which  passed  the  ori- 
ginal decree.  THE  ARYAN  BANK  OF 
VIZAGAPATAM  v.  KAMMA  VENKATA  NA- 
BASAYYAMMA.  13  M-  L.  J.  212  =  26  M- 
237- 

472  8.  SS—Sale  of  mortgaged  property  in 
execution  of  a  simple  money  decree— Subseiiuent 
sale  of  same  property  in  execution  of  a  decree 
on  the  mortgage — Uiglits  of  the  two  auction 
jiurchasers  inter   ;;l'. 

One  L  mortgaged  a  certain  property  be- 
longing to  him  in  favour  of  one  N  who  insti- 
tuted a  suit  aud  obtained  a  decree  for  sale  of 
the  mortgaged  property.  The  property  was 
sold  under  the  decree  and  was  purchased  by 
B.  Prior  to  the  institution  of  the  suit  by  N, 
the  same  pruerty  was  attached  aud  sold 
in  execution  of  a  simple  money  decree  and 
was  purchased  by  B  who  thereupon  had 
obtained  possession  of  property.  B  was  not 
impleaded  in  the  suit  brought  by  N  on  his 
mortgage  aud  consequently  was  not  bound 
by  the  proceedings  in  that  suit.  The  present 
suit  was  brought  by  R  against  B  for  reco- 
very of  the  mortgage-debt  or  for  possession 
of   the  mortgaged  property. 

Held  that  B  must  be  allowed  to  redeem 
the  property  ou  payment  of  the  amount  of 
the  morlgage-debt,  as  ascertained  ou  the 
date  of  the  mortgage  decree.  In  default  of 
their  doing  so,  their  right  would  be  fore- 
closed aud  possession  of  the  property  de- 
livered to  the  plaintiff.  126  M  537  I'J.  A  511 
and  21  A  285  referred  to.— RAJI  PRASAD 
V.   BUIKARI    DAS,    26  A-  W-  N-,   1904,  p. 

108=26  A.  464- 

473  8.  38— Under  a  decree  under  this 
section  interest  should  bo  calculated  on  tlie 
basis  of  the  bond  from  the  date  of  the  bonil 
up  to  the  date  fixed  by  the  decree  for  the 
repayment  of  the  money  due  {'20  C  43 
at  P.  51  Befd.  to)  BROJO  LAL  RAI 
CHOWDHURY  v.  TABA  PRASANNA  BHAT- 

TACHARJI,    8  c-  L-  J.  188- 

474  3.  SS— Mortgage— Interest— Rate  of,  due 
from  tlie  date  fixed  by  the  decree  for  payment 
up   to  date  of  realisation. 

Section  88  of  the  Transfer  of  Property 
Act  does  not  limit  the  interest  at  the 
contract  rate  to  the  date  fixed  by  the 
decree  for  payment  of  the  principal  aud 
interest,  nor  does  it  preclude  the  interest 
from  extending  over  the  time  down  to  realiza- 
tion of  the  entire  amount  due — RAJA 
BALWANT    SINGH    v.    AMOLAK     BAM.— 

28  A-  223=3  0.  L.  J.  1 85=1-  ML-  T-65  = 
16-  M-  L-  J.  160.  (P.  C). 


Sup:  Govt,  acts  (IV  of  1882)  (Conid.) 

475.  S-  Si— Suit  for  sale  of  property  sub' 
jcct  to  a  charge. 

There  la  no  objiction  to  tlie  sale  in  exe- 
cution of  a  decree  lor  sale  on  a  mortgage, 
"subject  to  the  charge"  of  p-oporty  which  is 
liable  to  a  charge  for  maiuto;;  luee  in  favour 
of  a  particular  jperson.  13  A.  432  dist. — L.Mj- 
MAN    V.  MOH.^R  SINGH.      1907    A- W.  N- 

18=3- A- L.J.  448  =  29  A- 205 

476  8.  9S— Property  su:Jec!  to  charge  of 
maintenance — Suit   maintainahle. 

A  sued  for  the  sale  of  properties  mort- 
gaged to  him  which  were  subject  to  a  charge 
of    maintonauce. 

Held  that  A  did  not  occupy  the  position 
of  a  second  mortgage  and  c  juld  miiutain 
the  suit.  The  p'irson  eutitled  to  luiiiutenance 
had  only  a  charge  on  the  properties  and  was 
not  a  mortgagee.  13.  A.  43-2  distinguished. 
LALMAN  V.    MOHAR     SINGH.     3.  A   L.  J. 

843 

477  8.  i%— Decree  for  sale  of  mortgaged 
properly — Simpile  mmey  —D.:crec — .IppUcatioii 
to   execute,  in  execution  of  decree  for  sale. 

The  moatgagees  sued  the  mjrtgigors  oa 
their  mortgages.  Attaohmout  beSore  judg- 
ment was  made  of  a  certain  simpLe  money 
decree  obtained  by  the  mu-tg\.gors  against 
the  respondents,  at  the  instance  of  the  mort- 
gagees (the  appellants).  Having  obtained  the 
deorae  under  s.  88,  Act  IV  of  1832  the  appel- 
lants issued  execution  against  the  simple 
money  decree. 

Held,  that  the  decree  of  the  appellanta 
could  be  enforced  only  against  the  uurtgaged 
property,  aud  the  execulioii  therefore  was 
illegal.— .\LLAHBAU  BANK  LD,  v.  HAJA 
I'KRTAB  BAHADUR  SINGH,  5.  Q.  C..  180, 
4?8  S.  88— See  S.  56,  6i,  81,  Si— 3.  M. 
L.  1'.    -287   (b\  B.)  No.   17U  supra. 

479  S.  88— Sue  S.  85,  80,  .88—14.  C.  P. 
L.  R.   I'JOl    R.    177   No.    421   supra. 

480  S.  88— See  S.  85,  88—1.  O.  C.  53.— 
No.    4'22    supra. 

481  8.  88— See  S.  85,  8C,  83,  89—1.  0. 
L.   J.    31    No.    424   supra. 

482  S.  88— See  S.  66,  88—1.  N.  L.  B.  106 
No    443   aud   27.  A.    462   No.   444   .supra. 

483  S.  88— See  S.  86,  88,  89—31.  C.  863 
No.    446    iUpra. 

484  S.  88— See  S.  86,  88—29.  A.  822  No 
447    supra.  ' 

485  8.  88— See  S.  86,  88,  94—84.  C.  150 
No.    418   supra. 

483  S-  88— See  S.  86  88—2.  0.  C.  37  No. 
405  and    2.    O.  C.   130   No.    451   supra. 

487  S.  88— See  S.  86,  88,  89—4.  0.  C.  301 
No.    452    supra. 

488  S.  88— See  S.  86,  88—17.  C.  P.  L.  R. 
l'.)04.    P.    164    No.    454   stipra. 

489  s.  88,  89  -.'l^o''S"!7«— Ordur  absolute 
for  sale  ~ Limitation  Act  (XV.  of  1S77),  Sell. 
I,   art.     179, 

A  decree  under  s.  89  of  the  Transfer  o! 
Property  Act  is  capable  of  execution  aud  an 
application  under  s.  89  to  make  an  order 
absolute  for  the  sale  of  the  mortgaged  proper- 
ty is  an  application  for  the  execution  of  that 
docroo:  and  for  this  purpose,    the  date  of   the 
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decree  and  not  the  date  of  the  order  absolute 
for  sale,  is  the  starting  point  of  limitation. 
The  plaintiff  applied  uodor  a.  89  for  an  order 
absolute  for  sale,  stating  that  bo  oould  not  got 
justice  unless  lie  realised  the  money  by  tbo 
sale,  and  accordingly  requested  that  the 
decree  might  be  made  absolute.  The  order 
on  this  application  waa  "Dooreo  made 
absolute." 

Held,  that  the  order  was  carelessly  word- 
ed. It  should  have  been  an  order  abso- 
lute for  sale,  and  until  such  an  order  was 
passed,  the  application  should  bo  considorod 
as  pending  '^5  M.  244  followed.- TAL'\- 
POOiU   APPIAH  V.  MAR\M   BEDDI  RAMI 

BBUDI,  1.  M-  L.  T.  23i  =  16.  M.  li.  J. 
603.  I 

490.  S-  88.39- — Execution  of  decree— De- 
cree for  sale  on  a  mortyagc  — Civil  Proqcdurc 
Code,  S.  2i8 — Decree  made  absolute  without 
notice  being  served  under  S.  2i3— Validity  of 
decree. 

So  long  as  an  order  under  s.  89  making 
absolute  a  decree  for  .sale  under  S.  88  of  tho 
Transfer  of  Property  Act,  1882,  subsists  it  is 
enforceable,  and  its  operation  cannot  be 
impugned.  If  for  any  reason,  the  order  un- 
der S.  89  is  defective,  the  remedy  of  the 
judgmeut-debtor  is  to  get  it  set  aside  in 
accordance  with  law  ;  but  until  it  is  sot  aside, 
tho  dooreo  which  it  makes  absolute  is  capable 
of  enforcement,  and  its  validity  cannot  be 
questioned  in  execution  proceedings.  13  A. 
278,  3  A.  424  21  G.  19  distinguished.  R  MI 
JAS  V.  SHEO  PKAS.\D.  A.  W.  N.,  1905, 
p.  241  =  2  A.  li.  J.  640  =  28  A.  193 

491  9.  iS,  Sd—Masigage — Prior  an  I  subse- 
quent incumtiiances — time  of  mortgaged  pro- 
ipertij  an'J,  redemption  of  previous  mortgages  by 
2>urchaser — Liability  of  subsequent  mortgagee  to 
jjay  amount  paid  by  purchaser  and  interest  07i 
such  amotmt. 

The  property  mortgaged  with  the  plain- 
tiff was  previously  mortgaged  to  other  per- 
sons. The  defendants  purchased  the  proper- 
ty and  redeemed  the  previous  mortgages. 
The  plaintiff  brought  a  suit  for  recovery  of 
his  money  and  obtained  a  decree  for  salo  of 
tho  property  under  section  88  of  the  transfer 
of  Property  Act.  It  was  provided  in  the  decree 
that  he  would  not  be  entitled  to  bring  the 
mortgaged  property  to  sale  unless  he  paid  off 
the  prior  mortgages.  Upon  application  made 
under  section  89  of  the  Transfer  of  Property 
Act— 

Held,  that  the  plaintiff  was  bound  to  pay 
not  only  tho  amounts  that  had  been  paid  by 
the  purchasers  of  the  property  to  redeem  tho 
previous  mortgages  but  also  interest  upon 
those  amounts — no  interest,  however,  could  bo 
allowed  after  tho  date  when  the  purchasers 
recovdred  possession  of  the  property — 79  All., 
627  explained  and  folloivcd.  24  All.,  1S5  re- 
ferred /o.— SRI  BAM  1'.  KESRI  MAL.— W. 
N.  A.,  1903  p  219  =  26  A.  185. 

492.  S.  83.  89  Civil  Irocedure  Code,  S. 
235 — Execution  of  decree — Limitation  Act  (S.V 
of  1877),  sch.  II,  arts.  J7S,  179. 
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Held  that  an  application,  framed  as  an 
application  under  S.  a35  of  tho  Code  of  Civil 
Procedure  for  execution  of  a  decree  under 
S.  88  of  the  Transfer  of  Property  Act,  being  in 
substance,  ihough  not  in  form,  an  application 
for  an  order  absolute  uuder  S.  89  of  tho  .Act, 
is  an  application  for  execution  madj  in  ao- 
oordanco  with  law,  and  as  such  will  give  a 
fresh  starting  i^oint  for  limitation.  13  All. 
278;  (20  All.  302) ;  (24  All.  542i  r./'rrecUo.— 
BALDEO    PRASAD  v.    IBN    HAIDER.     A. 

W   W  1905  p.  136  =27.  A.  625. 

493.  S-  88.  8'J—E.cecutinn  decree  for  sale 
See  Limit.Ttiou  Act,  Art.  178— UDIT  NARA- 
IN  t'.  JAG  i>T  NATII.— 1  A  L   J.  15. 

494-  S-  88,  89— Civil  rriA'd  ire  Code  (Act 
XIV  of  liiS:!),  Sections  231  and  25S —Satiff ac- 
tion of  mortgage  decret  by  one  of  several  decree- 
holders — Eights  of  other  decree-holders. 

One  of  several  j  liut-decroe  holders  can- 
not bind  the  others  by  a  certifieate  of  satis- 
faction of  tho  whole  decree.  The  other  doeroe- 
holdors  can  take  steps  to  recover  the  decroo- 
monoy  duo  to  them.  4  G.  L,.  K..  70  fjllo:ued. 
TAMMvN    StNGH    v.    LACHHMIN    KUN- 

WAR.    A.  W-  N- 1904  p.  22=26  A.  318 

495.  S.  88>  89 — .issignment  of  decree  passed 
under  S.  88,  Transfer  of  Property  Act  before 
filing  of  appeal — Lis  pendens,  C.  P.  C.  (1SS2), 
S.  372. 

A  dooroe  under  section  83  of  the  Transfer 
of  Property  Act  1832  is,  on  the  face  of  it,  not 
a  final  docrc?,  but  nisi.  The  lis  would  pro- 
bably not  bo  completed  before  the  actual  s.ilo, 
and  certainly  not  before  the  pissing  of  tho 
order  absolute. 

A  transferreo  of  such  decrco  would  bo 
bound  by  the  result  of  the  appeal  filed 
against  his  transferror  after  tho  date  of  tho 
transfer  without  the  transferra-i  having  been 
made  a  party  to  the  appeal.  He  would  not 
be  loss  bound  if  he  were  made  a  pirty  to  the 
appeal  after  the  expiry  of  tho  period  of  limit- 
ation provided  for  filing  the  appeal.  He  may 
bo  made  a  respondent  uuder  section  372, 
Civil  Procedure  Code,  but  he  cin  take  only 
such  pleas  as  his  assignor  could  Ivivj  raised. 
CHUNNI  LAL  I'.  ABDUL  ALI  KH.AN, 
W  N.  A.,  1901,  p  91=23  A.  331. 
493-     S  S*",  and  %<3.—Mortga_e 

A  djCL-eo  under  section  83  ot  the  Transfer 
of  Property  Act  cannot  ba  legally  excciited 
against  a  person  whose  name  does  not  appear 
in  the  order  absolute  uuder  section  89  ot  tba 
\ct  I.  L.  R  ,  19  All,  520,  followed.  BHAG- 
WAN  D  AS  V.  MANSUMRAT  DAS.  W.  N. 
A.,  1901,  p.  23 

497  S.  88.  SO—Decne  for  sale  after  re  lenp- 
tion  of  prior  moiigages — Payment  of  money 
due  on  the  prior  mortgages  after  the  time 
limited  by   the  decree — Effect  of  such  payment. 

In  a  suit  for  sale  on  amartgago  in  which 
there  were  prior  mortgages  to  be  redeemed, 
tho  plaintifi  obtained  a  deoree  for  salo  concii- 
tioned  on  his  redeeming  tho  prior  mort- 
gages within  two  months.  Ho  did  not  do 
30,  but  about  four  mouths  after  tho  d.itc  of 
the  deoree  paid  tho  money  duo  on  tho  prior 
mortgages  into  Court. 
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Held  that,  the  defendant  having  talion  no 
steps  to  redoum,  the  plaintiff  was  entitled 
to  the  henefit  of  this  payn\ont,  though  made 
after  time,  and  to  a  decree  absolute  for  sale. 
20  AH.  41G,  20  All.  .37.5  and  24  All.  44  referred 
to.  19  All.  180  distinguished.— DEBl  PRA- 
SAD    V.  3M     KARAN     SINGH,     A.  W.  N. 

1902- p.  125  =  24  A.  479. 

493.     8.    88,  89— Order     absolute  for  sale  of 

part  of  the  properly  mortgaged — Appeal  from 
decree  — A^jplication  for  further  order  for 
sale  of  entire  properly  for  an  amotmt  in- 
cludincj  interest  accrued  pending   the   appeal. 

Certain  mortgagees  in  whoso  favour  a 
decreQ  for  sale  of  the  mortgaged  propertj' 
had  been  passed,  obtained  an  order  abso- 
lute for  sale  of  a  portion  of  the  mortgaged 
property.  The  judgment-debtors  appealed 
from  the  decree  for  sale,  and  pending  the 
appeal,  the  amount  realizable  by  sale  of 
the  mortgaged  property  was  increased  by 
the  laccrual  of  interest.  The  iadgment- 
debtors'     appeal   was   dismissed. 

Held  that  under  these  circumstances, 
there  was  no  ol  j  ction  to  the  decree-hol- 
ders, after  the  Oismissal  of  the  judgment- 
debtors'  .appeal,  applying  for  and  obtain- 
ing a  further  order  absolute  for  sale  of 
the  whole  of  the  mortgaged  property  for 
an  amount  including  the  interest  accrued 
due  subsequently  to  the  passing  of  the  first 
order.— SAT    NAUAIN  ?'.  BADHA    KISHAN. 

A.  W.  N.  1903.  p.  30  =  25   .<?.  264. 

499-  S.'  88  ;i.ud  tiQ.—Ciml  Procedure  Code, 
S.   lioS — Paijincnt   out  of  Code   not  certified. 

Applications  for  an  order  absolute  for 
sale  under  section  89  T.  P.  A.  are  applica- 
tions for  the  execution  of  decree  under  sec- 
tion 88  of  the  Act  (1.3  A  278,  25  M.  244 
refd.  to).  To  such  applications  section  2.')8 
of  the  Code  of  Civil  Procedure  is  applic- 
able, and  bars  the  recognition  of  payments 
made  out  of  Court  iu  pursuance  of  the 
decree  unless  such  payments  are  certified 
to  the  Court  in  the  manner  prescribed  by 
the  section  28  M.  473  followed,  24  M.  412, 
8  C.  W.  N.  102  dissented,  HAKIM  SINGH  v. 
BAM   SINGH,  A.  W.   IJ.  1908,  103- 

500-  S.  88,  89,  9^.~Mortgage— Decree  for 
sale — Portion  of  property  sold  privately — Per- 
sonal decree  against  mortgagor — Civil  Proce- 
dure  Code,   S.    305. 

Where  a  decree  for  sale  of  the  mort- 
gaged property  under  S.  88  and  an  order 
absolute  for  sale  under  S.  89  of  the  Trans- 
fer of  Property  Act  had  been  passed 
but  the  property  instead  of  being  sold 
by  public  auction  iu  its  entirety  was  pri- 
vately sold  iu  part  with  the  consent  of  the 
judgment-debtor  and  the  sale  proceeds  were 
found  to  be  insufficient  to  satisfy  the  whole 
mortgage   debt: 

•  Held  that  the  mortgagee  was  entitled 
to  a  i^ersonal  decree  against  the  mortgagor 
for  the  balance  of  the  mortgage-debt.— 
UDIT    NARAIN   SINGH   v.    BAQAR     SAJ- 

JAD,  A.  W.  N.  1905,  p.  124.  =  2.  A.  L 
J.   353 


Sup:  aovt.  acts  (IV  of  1882)  {Contd.) 

501— S.  88,  80,  92 — liedemiJtion  by  puisna 
mortgagee  after  ti7ne — No  steps  for  execution 
against  puisne  mortgagee. 

A  puisne  mortgagee  plaintiff  may  be  al- 
lowed to  rodeora  a  prior  mortgagor  by  paying 
the  amount  duo  to  him  though  the  time  fixed 
for  the  purpose  in  the  decree  has  pased,  whera 
the  defendant  prior  mortgagee  has  not  taken 
any  steps  against  him  in  the  meantime.  24 
A.  479  foil.,  21  G.  818;  and  22  B.  771  referred 
to.— SAUDAGARMAL  v.  JAN  ALI.—l  A.  Ik 
J  300. 

502  S.  88,  89,  93— PaymatU  after  date 
fixed  in  decree  for  sale  on  a  usufructuarij 
mortgage.  Mortgagee  not  applying  for  sale 
when  ousted  and  possession  given  to  mortgagors 
— Mortgagee  sub^eguent  to  outser  contesting 
deUucry  of  possession  to  mortgagors — S.  2,  2ii 
and  SIO  A,  C.  P.  C.  applicable  in  exectUiott 
interest. 

A  decree  directed  sale  in  default  of  pay- 
ment, on  a  usufructuary  mortgage.  The 
mortgagor  paid  the  money,  some  months 
after  the  fixed  date,  into  Court  and  applied 
in  the  form  of  an  application  for  execution 
of  a  decree,  and  obtained  possession  of  the 
mortgaged  property.  The  mortgagee  had 
not,  when  ousted,  applied  for  an  order  for 
sale  under  S.  89,  T  .P.  A.  He  refused  to 
receive  the  money  and  contended  that  the 
Court  had  no  power,  in  execution-proceed- 
ings, to  permit  the  mortgagors  to  pay  it 
into  Court  and  to  direct  delivery  of  posses- 
sion to  them,  as  they  had  not  paid  it  on  the 
fixed  date. 

Held,  that  a  decree  for  sale,  under  S.  88 
T.  P.  A.  is  final  and  to  all  subsequent  pro- 
ceedings the  provisions  of  the  Civ.  Pro.  Coda 
are  apphoable  (25  M.  244  referred  to).  There- 
fore unless  there  is  something  in  the  decree 
to  debar  him  from  so  doing,  the  judgmjnt- 
debtor  can  stop  execution  by  piymcut  of 
the  debt,  at  any  time  after  the  decree  baa 
been  passed,  and  before  the  execution  sale  is 
completeiand  it  is  not  finally  complete  until 
he  has  had  his  opportunity  of  obtaining  its 
reoission    under  S.    310-A    C.  P.  C. 

The  decree  for  sale  does  not  debar  the 
mortgagor  of  any  right  in  default  of  pay- 
ment; the  only  penalty  affixed  to  the  default 
is  the  liability  to  have  the  property  sold  (SI 
G.  8G3  referred  to;. 

The  mortgagors  can  be  regarded  as  dc. 
cree-holders  under  S.  2.  C.  P.  C.  By  their 
delault,  they  only  lose  the  privileges  of  a  de- 
cree-holder but  they  do  not  thereby  lose  their 
rights  as'judgment-debtors  to  pay  the  debt 
into  the  Execution-Court  in  satisfaction.  A 
mortgagor  can  obtain  possession  of  his  pro- 
perty in  execution-proceedings  after  paying 
money  into  the  Court  executing  the  decree. 
(19  M.  40  dissented,  24  M.  244,  25  M.  300  re- 
ferred to). 

After  the  decree  directing  the  sale,  the 
usual  Court  rate  of  interest,  i.  e.,  6  per  cent 
is  to  be  allowed.— AUDIPUBANAM  PILLAY 
V.  GOPALASAWMY  MUDALLY  3  M-  Ij.  T. 
281. 
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503  S-  88  "•nd  BO-Foredosurc  decree  can- 
not be  executed  before  it  is  made  absohde. 

A  foreclosure-decree,  passed  under  S.  8S 
T.  P.  A.  must  be  made  absolute  under  tbe 
provisions  of  S.  89  before  execution  thereof; 
till  then  it  is  incapable  of  execution. — 28  G. 
73;  18  C.  139  and  22  0.  931  referred  to  12  A 
539  concMrcci.— BANSIDHAR  v.  ABUTABB 
8  O  C.  75. 

504-  S-  88,  89.—Bestrictioiis  attached  to 
sale  of  land — Sale  of  land — Sanction  of  supe- 
rior authority — Oadli  Laws  Act  XVIII of  1S78, 
S.  30— C.  P.  C,  S.  3Ga—Practice.~Sea  Execu- 
tion of  decree.  FIDA  HUSAIN  v.  KAILASA. 
8  0.  C-l. 

505  S.  88.  SO.~Defect  in  form  of  decree- 
Execution  of  decree  not  made  absolute. 

A,  a  mortgagee,  obtained  a  decree  against 
B,  his  mortgagor,  empowering  him  to  recover 
his  money  from  the  mortgaged  property  by 
attaohmont  and  sale.  A  portion  of  tlie  pro- 
perty was  sold  in  execution.  A  subsequently 
applied  for  sale  of  the  remaining  portion  of 
the  property  to  which  B  ohjoctod  that  the 
decree  could  not  be  executed  as  it  was  not 
made  absolute  under  section  89,  T.  P.  A. 

Held,  that  the  decree,  having  been  partly 
executed  on  the  previous  occasion  and  no 
objection  having  been  taken  to  its  form,  was 
capable  of  execution.  NOBIN  CHANDER 
CHATERJI  V.  MAZHAR  ALI  KHAN.  2  0. 
C  337. 

506-  S.  88,  89. — Sale  of  mortgage  property 
in  execution  of  a  decree — Objection  taken  after 
a  portion  of  mortgaged  property  was  sold  in 
executio7i— Order '\  absolute — Ris-i  idicata. — See 
Bes-judicata.  INAYATUL  RAHMAN  v. 
SADIK  HU.^AIN.     5  0-  C-  251- 

507  S-  88,  89  Morlgage~D<'Crce  for  sale 
on  a  mortgag  -Prior  and  subsegucnt  mortgagees 
■ — Rights  of  purchasers  of  the  mortgaged  proper- 
ty   who  have  paid  off  prior  ineum'irances. 

Whore  a  subsequent  mortgagee  is  socking 
to  bring  to  sale  the  property  mortgaged  to 
him  and  there  arc  pirties,  defendants  to 
the  suit,  who  have  purchased  the  property 
and  paid  off  prior  mortgages,  the  plaintiff 
is  not  entitled  to  an  order  absolute  for  salo 
unless  he  pv>s,  not  merely  the  amount  which 
such  defendants  piid  in  respect  of  the  prior 
mortgages,  but  the  full  amount  duo  on  such 
mortgages.  But  wnere  such  defendants  had 
obSainod  possession  of  the  mortgaged  property, 
it  was  held  that,  hiving  the  usufruct,  they 
were  not  entitled  to  interest  after  the  date 
of  such  possession.  10  A  527  and  24  A  185 
foUow.-d.     SRI  RAM   u.  KESRI     MAL.    J.  It 

R.  26  A  185 

603  3  88.  89— C'uiJ  Proc^idure  Code  (Act 
XIVofUHi),  s.24t,  3iaA,31I,  3i9~Sale  of 
mfr'giged  Property  in  execution  of  mortgage- 
d  cree  —proceediyig  in  execution. 

S.  310-A  and  311  of  the  Code  of  Civil 
Pi'ooe.luro  apply  to  sales  of  mortgaged  proper- 
ty in  execution  of  mjrtgage  decr^aas.  2.)  G  703 
commented  on.  22  M  285,  19  A  a)5  and 
25  B  101  approved.  An  appeal  lios  from  an 
order  passed  upon  an  applio.itioa  made  under 
B.  8a  o£   the  Transfer  of  Pxopjrty  AaL 


Sup:Govt.  a3t3(IVof   1333)    (Omtl.) 

Per  Sir  Arnold  White,  G.  J.,  and  Mjjra, 
J. — Such  a",  order  is  not  an  order  raideia 
a  proceeding  in  oxs^ution  and  is  not  appaal- 
ablo  as  such.  It,  howjver,  has  the  effect  o£ 
a  final  decree,  andanappial  lies  thorefrjia 
under   s.  510  of  the  Code  of    Civil    Prooodura. 

Per  D  ivies,  Benson  and  Bhashyam 
Ayyangar,  JJ. — .An  application  made  under 
3.  89  of  the  Transfer  of  Property  Act  is, 
in  effect,  au  application  for  executien  of 
the  decree  pa.^sod  under  s.  83,  and  an  order 
made  thereon  is  appealable  under  s.  211  of 
the  Code  of  Civil  Procolaro.  21  G  818  and 
22  G  931  discussed.— ilALIxIKVRJUNADU 
SETTlu.  LING.VMUftL'f  P.\NrUliU,  12. 
N.  L    J.  279=25  M  244. 

509  S.  83.  89— C.  P.  C.  s.2tl,278'Eveculion 
of  decree — AppeU  treated  as  reuisio^i. — 
MOHAMMAD    YAHYA      v.      LOLTA     DEI. 

A.  W-  N- 1908  p.  62- 

510  8.  88.  'iO— Decree,  Execution  of — 
Murlgage  decree— Bxouery  of  balance  due  on 
mortgage— Civil  Procedure  Cole  (Act  XIV  of 
imi),  s.  230— Decree  for  payment  of  rmney — 
Iiimiiation— Continuation  of  previous  applica- 
tion for  execution. 

A  combined  decree  under  s.  88,  90  of  tha 
Transfer  of  Property  Act  is  contrary  to  tha 
procedure  prescribed  by  that  Act.  When 
such  a  decree  is  passed  and  the  decree  holder 
proceeds  to  execute  it  for  the  realization  of 
tha  balance  after  the  mertgigad  property 
has  beau  sold,  the  provisions  of  s.  230  of  tha 
Civil  Prooodura  Cede  shall  apply  and  an 
application  fo.r  exocvution  after  tha  expiry  of 
twelve  years  from  the  oom'nenoameut  of 
proceedings  against  the  p'erson  and  other 
property  of  the  judgment  debtor  will  ba 
barred.  Kartick  Nath  Pandaif  v.  Juggernath 
Ra:nMarwary,  (I.Li.  R.,  27  Cal.  ^5),  explained, 
Pazil  Howlxdar  v.  Krishiia\  Bundhoo  Hoy, 
(I.  L.  B..,  25  Gal.  580),  referred  to  ;  Jadunath 
Prasad  v.Jagmoh^n  Das  (1.  L.  R.,  25  All.  511), 
dissented  from— CHANDI  CHARAN  ROY 
OHOWDHRY  u.  AMBIGA  CHARAN  D'jrr, 
I-  L  R.  31  C  792. 

511.  S.  88,  90 — Land  acquisition — Compen- 
sation— Application  for,  execution 

Held,  that  where  tha  property  covered  by 
the  mortgage  was  under  the  land  acquisition 
proceedings  oonvertod  into  mmey  the  lien 
which  was  attached  to  the  property  was 
transferred  to  tnat  which  then  repressated 
the  property,  namely,  tbe  compensation 
money  standing  to  the  credit  oi  tha  mortgi- 
gur  with  the  GoUector,  and  -the  mortgagee 
was  entitled  to  take  out  in  oxaoution  of  a 
dooroo  for  sale  of  the  m engaged  property  tha 
mouov,  and  he  need  not  obtain  a  future  de- 
cree under  S.  OO,  T.  P.  A.  (Ill  A.  173  diss,  from.) 
JAHIRI  GHOWDHR-ANI  v.  AMAR  KRISH- 
NA SAHA.    6C  L- J-1745. 

512-  S-  SS,  M—Morgage  decree— Liabdity 
for  costs. 

In  preparing  deoree  under  S.  83  it 
will  he  opposed  to  that  Act,  to  tha  pr.ic- 
tioe  of  the  Courts  of  equity  in  England 
and  inoquitablo  to  mike  the  mertgi.!er 
paraoually  Uahlo  for  costs,  in  any  caso,  hofore 
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the  sale  prooeedi  have  proved  insufficient  to 
satisfy  tliu  mortgagee's  claim.  32  Beav.  21.3, 
L.  R.  7  Cli.  507  rofd.  to.  Under  s.  90  payment 
can  be  enfoicod  pci-.soiially  against  the  mort- 
gagor i£  the  sale  proceeds  prove  insuifieioat 
to  satisfy  iho  moctyagee's  claim,  and  the 
words  "  the  amount  duo  for  the  time  being 
on  the  mortgage  "  include  costs  also  20  A. 
523  rofd.  to.  KaMALLAMMA  v.  NARA- 
SIMHA    CHARLU.     6    C-    L- J.    745=17  M- 

L-  J-  317=30  a.  461-  >   o    ^,  m. 

613.     S-     88-     'M.— Composite    (Jcciru.— See 

C.  P.  C,  S.  230.    JADU  NATH  v  JOGMOHAN 

DAS.    A.  W-  2^-.,  1£03.  p.  98  =25  A-  541. 

614-  S-  88,  'M.—ilnigajc^AUachmcnt  of 
properly  in  cxecutiun  of  tncjtposed  decree  for 
balance  of  vijrtgajc-de'jt — C.  P.  C.  S.  2-i''.  — Sea 
Esectition  of  decree.  MATA  GHULAM 
SINGH  V.  KANDHAI  BUKSH.     6  0.  C-  59- 

515-  S.  88.  'M,-See  LimUation  Act,  Art. 
179.     MUNaWAR    HUSAIN   v.  .JANI  BIJAI 

SKANKAR.  AW-  N-.  1905.' P- 132-2  A- 
1.  J.,  876=27  A.  619.         "•'- J^  ^-^^    •*  ^ 

515  (a)-  S.  83,  90.— Sea  S.  90,  88—29  A. 
12  No.  5S9  infra. 

516-  S.  83—9?  Mortgage — Interest  up  to 
date    of  realization   of  mortgage  money. 

It  is  the  duty  of  the  executing  Court 
to  carry  ouc  the  orders  of  the  decree  into 
ellect,  as  being  couclusive  between  the  par- 
ties, whether  it  moy  or  may  not  be  dis- 
putable in  point  of  law. 

Held,  that  the  power  of  Court  passing 
a  mortg.%g3  decree  is  not  limited  to  grant 
interest  only  up  to  the  date  fixed  for  the 
payment  of  money  duo  on  mortgage.  la- 
terest  may  bo  awarded  up  to  the  date  of 
realization. 

19  All.,   174,    overnded,   2i  Cal.,   766,  S. 
C,  1  Cat.,    W.  N.,   530,   31   Mad.,  3GI,   SI  All 
361,   approved.     26  Cal,  43   S.  C.    2  Cal,    W. 
N.  6-33  referred   to.     MAHARAJAH    OPBHV. 
RATPUR    V.    RANI   KANNO     DEt.     5.    W- 

If.  0 ,  137  =  3.  B.  L.  R.  61=28.  I.  A   33  = 

23.    A-   181    (P.O.)    But  See  La  150   (P. 

C)  No  44^  Isupra. 

517  3  88.  100  Tcnanacy  Act,  S.  da- 
Holdings  ai  leeurity  for  the  payvient  of  Re- 
venue or  rent— Suit  for  arrears  of  rent- 
Land  Revenue  Act,  S.  Go  and  118.— Seo 
Laud  Revenue  Act  S.  65  and  118.  KHEAI 
CHAND     V.     DHANRAJ.     Ifl    C-    P.    L    R 

li)03.  p.  52.  xo   I.    r   i,.  it. 

518-.  S.  8d— Order  absolute  for  sale  of 
mortgaged  property,  application  for— Decree 
—E.ecciUion— Uncertified  payment  to  decree- 
holder— Apipeal— Civil  Procedure  Code  (Act 
XIV  of  liiS:>),  S.  244,  258,  540,  57S— Court- 
fee,  inmfftcie.ncy  of— Error  affecting  merits  or 
jurisdiction. 

Proceedings  under  S.  89  of  the  Trans- 
lev  of  Properly  Aot  are  not  proceedings  iu 
execution  of  a  decree,  but  in  continuation 
of  the  original  suit;  and  an  appeal  from 
an  order  absolute  made  under  that  section 
lies  under  the  provisions  of  S.  540  of  the 
Code  of  Civil  Prooeduro  as  an  appeal  from 
au  original  dooree.  Tiluck  Singh  v.  Parsa- 
tcM  FrMhad,   (I.    L.   U.,    2i   Cal.     925)    aud 


Sup:  Govt,  acts  (IVof  1882)    (Contd.) 

Tara  Prasad  Roy  v.  Bhobodeb  Roy,  (I.  L. 
R.,  22  Cal.  931),  relied  upon.  The  decisioa 
of  tho  majority  of  the  EuU  Bench  in  Mai- 
likarjunadu  Settl  v.  Llngamurti  Pantulu, 
(I.  L.  R.,  25  Mad.  244)  dissented  from,  and 
that  of  the  minority  (Sir  Arnold  White, 
G.  3.  and  Muor,  J)  followed.  In  an  appli- 
cation under  s.  89  of  the  Transfer  of  Pro- 
pjrty  Act  for  an  order  absolute  for  sale  of 
the  mortgaged  property,  S.  258  of  the  Cvil 
Prooeduro  Coda  is  no  bar  to  an  inquiry 
into  tho  plea  of  payment  of  the  mort'.-j."a 
debt.— PRAMATHA  CHANDRA  ROY°  °v 
KHETRA  MOH.AN  GHOSE,  T.  L.  R.  21 
C-  651. 

519  S.  89.— Civil  Procedure  Code  (XIV 
of  lass),  S.  244— Execution  of  decree  passed 
on  usufructuary  m:irtgage— Continuation  of 
possession  by  mortgagees  subsequently  to  dec- 
ree—Claim to  set  off  profits  thus  accrued  from 
decree  amount — Application  for  order  abso- 
lute. 

By  a  dooree  passed  on  a  oompromi.sa 
in  a  suit  for  the  amount  due  under  a  mort- 
gage defendants  wore  ordered  to  pay  Ra' 
770  to  plaintiffs  within  a  year,  and  in  de- 
fault uf  payment  the  amount  was  to  be 
reoovered  by  sale  of  tho  mortgaged  and 
other  property.  By  the  terms  of  the  mort- 
gage, possession  was  given  in  lieu  of  in- 
terest, but  the  decree  was  silent,  as  to  pos- 
session aud  interest.  Upon  an  application 
being  made  for  execution  of  the  decree  by 
sale  of  the  property  referred  to  in  il,  tho 
District  Judge  held  that  if  the  potitionors 
had  continued  in  possesion  of  the  mort- 
gaged property  e^er  since  the  date  of  the 
decree,  it  would  be  necessary  to  take  au 
account  to  ascertain  whether  the  decree  had 
been   satisfied,     and   dismissed   the  petition; 

Held  that  such  an  order  was  wrong,  in- 
asmuch as  it  went  behind  the  decree  in- 
stead of   executing   it. 

Held  also,  that  tho  application,  in  which 
the  decree  holder  stated"  that  there  had 
been  dofault  in  payment  of  the  decretal 
amount  aud  applied  for  sale,  was  an  applica- 
tion for  an  order  absolute  for  sale. — ^.iPPi. 
BAG    V.    KRISHNA    AYYANGAR.    T.    T..   R. 

25  M.  537. 

520-  S-  8^.— Order  absolute  for  saXc— No- 
tice to  defendant  of   application — Practice. 

Notice  need  not  be  given  to  a  deioa- 
dant  before  an  order  absolute  for  sale  ia 
made  under  S.  89  of  the  Transfer  of  Pro- 
perty Act.- KRISHNA  AYYAR  v.  MUTHU- 
SAMI  AYYAR,  12.  M.  L-  J-  62  =  25-  M. 
506. 

521.  S.  89. — Application  for  oder  abso-~ 
lute — Limitation — See  Limitation  Aot  Arts; 
178,  179— EALDEO  PRASAD  v.  IBN  HAI- 
DER, A-  W-  N  1905.  p.  136  =  2-  A.  L- 
J.  371=27-  A-  625. 

522-  S.  89-  Execution-sale — Mortgage  de- 
cree— Mode  of  Execution-Sale  of  Mortgaged 
property — Order  absolute  for  lale. 

An  order  absolute  for  sale  under  tha 
provisions  of  the  Transfer  of  Property  Act 
is  not  indispensably  necessary  ai  a  oouditioa 
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precodont  for  tho  sale  of  a  mortgaged  pro- 
perty iu  oxeoution  of  a  mortgigo  decree;  it 
is  suffijiout  that  there  is  an  order  for  sale 
passed  on  the  application  of  the  doorue- 
holdor.  Siva  Perskad  Matty  v.  Nundo  Lull 
K'lr  Mohapatra  (1.  L.  R.,  18  Cat.,  139)  and 
Tara,  Prasad  lioy  v.  Bhobodeb  Roy  (I.  L.  R., 
22  Cal.,  931),  referred  to.  PHUL  CHAND 
■RAjr   r.    NURSINGH   PARSHAD    MISSER. 

I.  L  R ,  28C-  73 

62ti-  S.  89-  Effect  of  order  absolute  for 
aalo- — Noti-jomder  in  cxcmilion. 

Whore  the  oqaity  of  redemption  has 
under  S.  89  T.  P.  A.  been  extinguished  by  an 
order  absolute  for  sale  before  a  court  sale  of 
tho  same  held  in  execution  of  a  simple 
mdney  decree,  all  that  tho  auction  purchaser 
is  entitled  to  do  is  to  save  the  property  and 
avert  a  re-sale  of  it  by  paying  olf  the  amount 
duo  under  tho  mortgage.  Tho  mere  fact 
that  ho  was  not  made  a  party  to  the  pro- 
oeodiugs  taken  iu  execution  of  the  mortgage- 
decree  would  not  confer  on  him  a  right  to 
tho  mortgaged  property  which  could  avail 
agaiust  the  subsequent  purchaser  at  the 
BaMo  hold  in  such  execution.  INDEBJET  v. 
GHULAM   WOHI  UD-DIN.     1  A-  L.  J-  699- 

524  S.  89— Ocdey  absolute — No  notice  neces- 
sary. 

An  absolute  order  can  bo  made  under  S. 
89  T.  P.  A.  without  previous  notice  to  the 
mortgage.— BIBI  TULSIJUN  v.  HARIHAR 
MEHTO.  9  CW.  N.  S"l  =  32  C.  253  (F. 
B.). 

525-  S-  89- — Prior  and  subsequent  mort- 
gages— Satiafaction'by  puisne  mortijagee—A  jpor- 
tion  of  prior  mortgage. 

J,  a  prior  mortgagee  brought  a  suit  for 
the  sale  of  tho  property  mortgaged  to  him 
impleading  the  puisne  mortgagee  M.  In  that 
Buit,  a  prayer  by  M  that  tho  account  might 
be  taken  on  his  mortgage  was  rcfui,oJ.  J 
having  realised  the  greater  portion  of  his 
claim  by  tho  sale  of  a  portion  of  the  mort- 
gaged property,  the  balance  of  his  decree  was 
discharged  by  l\l.  M  no\i  applied  under  s. 
89  of  the  Traustov  of  Property  Act  for  an 
order  absolute  for  sale  not  only  of  the  re- 
maining property  comprised  in  tho  prior 
mortgage  a  portion  of  which  ho  has  paid  up, 
but  also  of  tho  properly  covered  by  his  own 
mortgage. 

Held,  that  no  order  oould  be  passed  in 
favour  of  M  in  respect  of  his  own  mortgage, 
but  he  was  entitled  to  have  bis  prayer  grant- 
ed in  respect  of  tho  property  comprised  in 
the  prior  mortgage.  nansid)tar  v.  Gai/a  Pra- 
sad, (I.  L.  R.,  21  All.,  179)  referred  to.  JAMNA 
DAS  D.  MISUl  LALL,  I.  L.  R.,  26AU.,  601; 
A-  W.  N ,  1904,  p  103. 

526  S.  89—CivU  Procedure  Code  (Act 
XIV  of-lSS:^,)  Section  mi—Mortgage^Ucdcmp- 
tion — Mortgagor's  right  to  redeem  before  sale. 
Held,  by  the  Pull  Bench,  that  a  mort- 
gagor has  tho  right  to  redeem  at  any  time 
until  the  sale  of  the  mortgaged  proi^orty 
has  been  completed  and  that  sootion  8U  of 
the  Transfer  of  Property  Act  does  not  pro- 
hibit tho  exorcise    of  suoh  rigUc  aftor  tUo 


Sup:  Govt,  acts  (IV  of  1832^    (Contd.) 

passing  of  an  order  absolute  tor  salo  and  be- 
fore tho  sale  under  suoh  order  has  actually 
taken  place.  BIBI.JAN  BIBEE  v.  SJI. 
SAGHI  BEWA.  8  C-  W.  N-  684  =  31-  C. 
683  (F.  B.). 

527.  8.  89—  Order  absolute  for  sale  of  a 
•portion  of  the  mortgaged  property  only — Pro- 
ceeds of  sale  of  such  portion  insufficient  to 
satisfy   the   decree. 

If  an  order  absolute  for  the  salo  of  a 
portion  only  of  the  mortgaged  property  has 
been  obtained  by  the  mortgagee  deoreo- 
holder  and  tho  proceeds  of  the  sale  of  that 
portion  prove  insufficient  to  satisfy  tho 
decretal  debt,  there  is  nothing  in  law  to 
prevent  the  decree-holder  from  obtaining 
a  further  order  to  sell  another  portion  of 
the  mortgaged  property,  provided  that  hia 
application  is  within  limitation. — B.ATjKI- 
S1I\N.3I    MAHARAJ    v.    MITHU     LAL.     A. 

W  N.  1903    P-  17-25-  A    212- 

528  S.  89 — Civil  Procedure  Code,  s.  ]0S 
— Decree  ox  parte  set  aside  as  against  one 
only  of  tlie  joint  judgment-debtors — Order  ab- 
solute for   sale. 

A  mortgagee  sued  his  mortgagors  (three 
in  number)  for  salo  of  the  mortgaged  pro- 
perty, and  obtained  a  decree  for  pajmont 
of  Rs.  2,270,  or  in  default,  for  sale.  (Jno 
of  the  j  idgmont-dobtors,  as  agaiust  whom 
the  decree  was  ex  parte  applied  under  s.  103  of 
the  Code  of  Civil  Procedure,  and  got  tho 
decree  sot  aside  as  against  himself.  Subse- 
quently whilst  the  decree  agaiust  tho-other 
two  mortgagors  became  final,  the  third 
mortgagor  succeeded  iu  proving  that  tho 
amount  of  the  mortgage-debt  was  only 
Bs.  1,.550-15-0  and  a  decree  was  passed 
n,gaius'.  him  aoeordiugly.  On  application  by 
the  decree-holder  for  an  order  absolute  for  salo 
the  Court,  under  those  circumstanees,  direct- 
ed that  an  order  absolute  under  s.  89  of 
tho  Transfer  of  Property  Act  should  issue 
for  the  sale  of  all  the  mortgaged  property 
but  that  the  property  belonging  exclusive- 
ly to  that  judgment  debtor  who  had  suo- 
eossfully  objected,  should  not  bo  sold,  un- 
til the  mortgaged  property  belonging  to 
the  others  had  been  sold,  and  had  failed 
to  realize  a  sum  sufficient  to  satisfy  tho 
smaller   decree.     SIIAIDA    HUSAIN  v.  HUB 

HUSAIN.    I.  L-  R-  25  A-  42. 

629  8.  Sii—^"'iitation  Act  {XV  of  1S77), 
Schedule    II,  Articles   I7S  and  179. 

An  application  for  execution  of  a  decreo 
which  directs  that  in  default  of  payment 
the  debt  should  be  recovered  by  sale  of  tho 
property  mortgaged  must  he  deemed  to  bo 
an  application  under  section  89  of  tho  Trans- 
fer of  Property  Act  to  which  no  period  of 
limitation  would  apply.     GANU  v.  NARAYAH 

VITHAL.    5-B.LR-  540- • 

530.  S.  89.--/''i?'i;ci  of  order  absolute— Ju- 
risdiction of  Court  to  adjourn  sale.  See  0. 
P.  G.  S.  291.  SHV'A-M  KIdUAN  o.  SUND  AB 
liOE.l.    31  C-  373- 

531.  S.  89 — Or^lcr  absolute  for  sale— Plea 
of  iia'j.,i^ii,i,—Iii<.<iu,iry.    SoJ  C.    P.    C.   S.   253. 
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PRAMATHA    CHANDRA    v.   KHETKA    MO- 
HAN.   29  c.  651- 

632-  S.  89---Ciy'7  Procedure  Code,  s.  291 
— Execution  of  decree — Payment  of  decretal 
amount    iiUo   Court. 

Where  e-ftcr  an  order  absolute  for  sale 
of  mortgaged  property  is  passed  under  s. 
89  of  tlio  Transfer  of  Property  Act,  tho 
person  holding  the  equity  of  redemption 
pays  into  Court  before  the  sale  tho  decre- 
tal amount  with  costs  the  execution  pro- 
ceedings  shall  cease.     MISRY    LAL   v.    JII- 

THU  LAL.    A-  W.  N-  1905,  p.  168  =  28- 
A-  28. 

533  S.  89 — Exccution-saU — Mortgage  de- 
cree—Civil Procedure  Code  (Act  XIV.  of  18S2), 
s.  310  A,  as   amended    by  Act    V.   of  1894. 

The  provisions  of  s  310-A  of  the  Civil 
Procedure  Code  (Act  A'lV.  of  1882)  as  am- 
ended by  Act  V.  of  1S'J4  are  applicable  to 
sales  held  in  execution  of  mortgage  decrees 
passed  under  the  Transfer  of  Property  Act 
(IV.  of  1882).  S.  304  to  319  of  the  Code 
of  Civil  Procedure  apply  to  all  sales  of 
immoveable  property.  KRISHANJI  v.  MA- 
HADEV.    I.  Ij.  R.,  25  B.    104. 

584.  S.  89- — Mortgage — Order  for  sale — 
Discharge  by    third  i)arty. 

Where  a  mortgage  debt,  for  the  pay- 
ment of  which  a  sale  has  been  ordered,  is 
satisfied  by  a  third  party,  who  obtains  a 
security  for  tho  advance  made  by  him, 
Buch  security  is  not  extinguished  by  s.  89 
of  tho  Transfer  of  Property  Act,  and  the 
incumbrance,  in  respect  of  which  the  sale 
was  ordered,  enures  for  the  benefit  of  the 
party  making  tho  payment.  SHIAM  LAL 
V.  BASHIR-UD-DIN.  I.  L.  R.,  28  A.  778; 
8  A.  L.  J.   630 

535  S.  89 — Person  entitled  to  make  ap- 
pliciillon  for  order  ab:,olute — His  sjiccessor's 
minority— See  Limitation  Act  S.  7.  BHA- 
GAT    BIHARILAL    v.    RAM    NATH.     A-  W- 

N-  1905-  p.  163=2  A.  L.  J.  453=27.  A. 
704 

536  S.  89 — Mortgage — Prior  and  stib- 
scqtuiit  mortgages — Discliarge  of  previous  mort- 
gage by  subsequent  mortgagee — Bights  of  inter- 
mediate mortgagee — Civil  Procedure  Code  (Act 
XIV  of  1882),  Section  310  A.— Effect  of  order 
absolute  for  sale. 

It  is  settled  law  that  in  the  absence  of 
clear  proof  to  the  contrary,  it  ia  to  bo 
taken  that,  when  the  money  of  a  person 
interested  in  immovable  property,  as  for  in- 
stance, the  ovfner  of  the  equity  of  redemption 
or  a  puisne  mortgagee,  goes  to  discharge  an 
interior  encumbrance  affecting  it,  the  presump- 
tion is  that  the  anterior  encumbrance  enures 
to  the  advantage  of  the  party  making  tho 
payment,  if  it  is  for  his  benefit  so  to  treat  it. 
If  after  tlie  sale  of  tho  properties  in  exooucion 
of  a  mortgage-decree  a  person  lends  money 
on  the  security  of  the  mortgaged  property  to 
enable  the  mortgagor  to  set  aside  such  a 
sale  under  seotiou  310  A  of  the  Code  of 
Civil  Pr-oedure,  the  lender  presumably 
obtains  a  liea  ou  the  property  as  the  previous 
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raortgagoo   had. — 10  Cal,   1035  referred  to  and 
followed. 

The  provisions  of  section  89  of  the  Trans- 
fer of  Property  ,\ot  ought  not,  in  reason,  to 
be  so  construed  as  to  render  tho  application 
of  this  principle  impossiblo  where  an  order 
absolute  for  sale  had  been  made  on  the 
ground  that  snob  order  extinguished  the 
security.  £,.  II.  29  I.  A.  referred  to. — VAN  • 
MIKALINGA  MaDALI  v.  GHIDAMBARA 
CHBTTY.     29-    M-   37. 

537  S.  89 — Mortgage — Order  absolute  for  sale. 
Pendency  of  appeal,  no  ground  for  refusal  of 
— Extension,   of  time   by   Court. 

The  pendency  of  an  appeal  against  a 
decree  under  section  88  of  the  Transfer  o£ 
Property  Act  is  of  itself  no  ground  for  refus- 
ing to  mxke  au  order  absolute  for  sale 
under  section  89  of  tho  Transfer  of  Property 
Act. 

A  Court  has  no  power  of  its  own  motion, 
to  extend  time  provided  in  section  89  of  tha 
Transfer  of  Property  Act  for  making  an  order 
absolute.  R\M  CtOL>.\M  LAL  SAHU  v. 
CHOWDHRY  B.rBU  BARSATI  SINGH.  IQ. 
C.  W.N  910. 

538  S.  89— -lppiica<io?t  for  order  absohite 
not  in  accordance  with  the  Civil  rules  of 
2)ractice—S(ie  Limitation  Act  Art.  179  (4) — 
RAMARGYAN  v.  QADAR    BACHA     SAHIB. 

8-M-L.  T.  2,  54-17.  M-L-J.  596. 

689-  S.  89 — Informal  decree — Enforcement 
of  decree  not  in  accordance  iv  ith  s.  89.  Sea 
Compromise  decree.  ABIR  PAR^MANIK  v, 
JOHAR    MOHAMAD    MONDAL.  6-   C.    L.  J. 

95  =  11  C.  W-  S-  879=34  C  886 

540-  S.  89.  Order  absolute — Application 
by  judgment  debtor  to  raise  decretal  amount  by 
sale  or  mortgage.  C.  P.  G.  S.  305 — Sufficient 
cause— Appeal.  C.  P.  C.  S.  2ii  (c).  See  ex- 
ecution of  decree.  CHANDRIIii  BAKSH  v. 
BIR.TBIHARI  LAL.     3  Q.  C-  42. 

541-  S.  89-  Proceeding.^  ou  an  applica- 
tion  under  S.  89 are  proceedings  in  exocutioa 
of  deoroe.     Mt.    ALAH    RAKHf  v.    RANJIT 

KHAN.    8  B.  R  61=4  0  C  123 

542-  S.  89.  See  S.  70,  84,  89,  92-  34  0. 
223  No.  328  snprn. 

543-  S.  89.  See  S.  82,  89—4  C.  L.  J.  817. 
No.  3al  supra. 

544-  S.  89-  See  S.  85,  86,  88,  89—1  C.  L 
J.  31  No.  421  supra. 

545.  S.  89.  See  S.  86,  88,  89—31  C.  863 
No.  41G  supra,. 

546-  S.  89.  Sea  S.  8G,  88,  89—4  O.  C.  3Q1 
No.  ■i.-)2  supra. 

547.  S.  89.  Bee  S.  86,  89—1  0.  C.  49  No. 
453  s»j)i-(T. 

548  S.  89-  See  S.  87,  89— S2  C.  253  No 
409  and  ?,  C,  L.  J.  533  No.  470  supra. 

549.  S.  89.  Sco  S.  PS,  89—16  JI.  L.  J.  503 
No.  489,  28  A.  193  No.  490,  26  A.  1S.5  No.  491, 
27  A.  025  No.  492,  1  A.  L.  J.  15  No.  493,  26  A. 
318  No.  494,  23  A.  331  No,  495,  A.  W.  N.  1901, 
P.  23  No.  490,  24  A.  479  No.  497.  25  A.  264 
No.  498,  A.  W.  N.  1908,  P.  103  No.  .499,  2  A- 
L.  J.  353,  No.  .500,  1  A.  L.  J.  300,  No.  501,  3 
M.  L.  T.  281,  No.  502,  8  0.  C.  75,  No.  603,  3 
0.  C.  1  No.  604,  2  0.  C.  337  No.  305,  5  0.  0. 
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251  No.  606,  2G  A.  185  No.  507,  '25  M.  244  No. 
508,  A.  W.  N.  190G,  P.  02,  No.  .509  supra. 

550  S-  89.  90 —  Decree  for  sale-Mortgage  de- 
cree— Parli<i^  discharge  of  decree  by  part  of 
properly  being  sold  privately — Sale  through 
Court  of  rest  of  properly — Bight  to  order  un- 
der section  90. 

A  mortgagee  dooree-holder  did  not  eauso 
the  whole  of  the  property  comprised  in  the 
mortgage,  aud  ordered  to  be  sold  by  the  de- 
cree under  section  88  and  subsequent  order 
absolute  under  section  89  of  tbc  Transfer  of 
Property  Act,  to  be  actually  sold  by  auction, 
but  part  of  the  property  was  sold  with  the 
consent  of  the  decree-holder  by  private  solo 
and  the  money  obtained  was  credited  in  the 
partial  discharge  of  the  amount  of  the  de- 
cree, and  the  rest  of  the  mortgaged  property 
was  sold  through  Court.  The  decree  not 
being  fully  satisfied,  the  decree-holder  appli- 
ed for  a  personal  decree  against  the  judg- 
ment-debtor under  section  90  of  the  Transfer 
of  Property  Act. 

Held,  that  under  the  circumstances  a 
substantial  compliance  with  the  provisions  of 
section  90  had  taken  place  and  the  decree- 
holder  was  entitled  to  a  decree  under  section 
90,  if  the  balance  was  recoverable  otherwise 
than  from  mortgaged  property. — UDIT 
NARAIN  SINGH  v.  UAQAR  SAJJAD.— 2  A. 
L.  J.  353  =  A.  W.  N.  1905  P.  129. 

551  S.  89,  90~Mortgagc-Relcase  of  portion 
of  mortgaged  property — Mortgage's  right  to  re- 
lease— Personal  decree  against  mortgagor. 

The  sale  contemplated  by  S.  89  of  the 
Transfer  of  Property  Act  is  the  sale  of  the 
v?hole  or  of  a  sufficient  portion  of  the  mort- 
gaged property.  A  personal  decree  under  s. 
90  of  the  Transfer  of  property  Act  can  only 
be  made,  where  the  net  proceeds  of  the  sale 
under  s.  89  are  insufficient  to  p:iy  the 
amount  due  on  the  mortgage.  A  mortgagee 
may  release  a  portion  of  the  mortgaged  pro- 
perty from  the  debt,  but  he  cannot  by  doing 
so  impose  upon  the  mortgagor  a  personal  li- 
ability, to  which  otherwise  he  would  not  be 
Bulj;et.  Where  the  mortgagee  released  sub- 
stautial  portions  of  the  mortgaged  property 
and  the  purchasers  of  those  portions  from 
the  mortgage  debt,  there  being  no  consent  or 
acquiescence  on  the  part  of  the  mortgagor, 
and  there  being  nothing  to  show  that  tho 
amount  which  the  purchasers  paid  to  tlie 
mortgagee  was  the  full  and  true  value  of  the 
property,  which  they  purchased.  Held  that 
the  mortgagor  was  entitled  to  claim  to  bavo 
the  mortgaged  property  sold  before  a  decree 
could  be  passed  against  him  under  section  90. 
Sheo  Parsad  V.  Behari  Lai  (I.  L.  R.,  25  All 
79),  dissented  from.— RAM  RAN.TAN  CIIAK^ 
BAVARTI  V.  INDRA  NARAIN  DASS,  10  C 

W-  N.  862=83  C.  890. 

.  552  S-  89  &  90— Mortgage  decree— Re- 
linquislimen:  of  a  portion  of  mortgaged  pro- 
perty— Decree  absolute— Personal  decree. 

In  a  mortgage  suit,  the  plaintiff  got  a  de- 
cree for  the  sale  of  the  whole  of  the  mort- 
gaged properties.  Subsequently,  as  on  ac- 
count o£  some  of  them  having  boon  previous-l 
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ly  mortgaged,  there  was  no  possibility  of 
realizing  any  thing  from  them,  ho  relin- 
quished his  claim  againot  them  and  got  the 
decree  made  absolute  for  tho  sale  oi  other 
properties.  Held  tbat  as,  riglitly  or  wrongly 
the  respoadents  obtained  au  order  tor  iho 
sale  of  a  portion  only  of  tho  mortgaged  pro- 
perties, that  order  was  final  botweou  the 
parties.  The  proceeds  of  tho  sale  boing  in- 
sufficient to  pay  off  the  debt,  the  party  was 
eutitled  to  apply  uuJcr  s.  JO  of  the  Transfer 
of  Property  Act,  conditions  precedent  having 
been  satisfied.— GHAFUR  HA.SAN  Kli\N  v 
MUHAMMAD  K1FAYAT-UL,LAU  KHAN   l' 

\-^  ^^.\^^^-  W"-  N-  1905  p.  155-2 
A>  Ij.  J.  413- 

553  S-  89,  90— Decree  for  sale— Sale 
S.  88  of  the  Transfer  of  Property  Aot.fo, 
sale  of  all  tho  property  iuciudca  in  the  mort 
gage,  and  in  pursuance  of  tho  decree,  some  o£ 
the  mortgaged  property  was  sold  in  India 
and,  at  the  request  of  the  mortgagor,  to  en' 
able  a  better  price  to  be  obtained,  snno  of  't 
was  subsequently  sold  in  England.  Tho  mort 
gagee  then  applied  for  a  decree  under  «  nn' 
Held  that  the  sale  which  took  place  in 
England  must  bo  treated  as  a  sale  bad  in 
connection  with  the  decree  passed  in  this 
country,  and  that  the  dofeudauts  apnellanfa 
could  not  be  heard  to  say  that  the  m-oncrtv 
ordered  to  bo  sold  was  not  exhausted  bvnro 
ooedings  under  s.  89,  and  that  a  decree  could 
be  passed  under  s.  90.     Badri   Das   y     r„„L/ 

""""Iht^i.    H    "^V,  'f ,■•'"•  '"•')•  ^''ferredTo 

Held  iurther,ithat  limitation  must  be  held 

to  run  from  the  date  of  the   sale  in    Knol.inrl 

GAJADHAR  LAL  v.  THE  ALLIANCE  BANK 

OP  SIMLA,  3  A.  L.  J.  445=28  A.  6S0 
554.     S.   89,    .90 -Decree  for    sahajainst 

a  portion  of  the  morigagcd  property— liight 
of  mortgagee  to  relinguish  claim  against  other 
portions  of  the  mortgaged  property,  and  to 
proceed      against    unencumbered    prop  r'l/ 

A  mortgagee  obtained  a  decree  under 
section  89  of  the  Transfer  of  Property  Act 
for  sale  of  a  portion  of  the  mortgage  1  pro- 
perty, relinquishing  his  claim  against  tha 
other  portion,  and  failed  to  realize  tho  en- 
tire amount  of  his  debt  by  sale  of  tho 
property  included  in  decree.  He  applied 
for  an  order  under  section  90  of  the  Trans- 
fer of  Property  Act.  An  objection  was  rais- 
ed on  the  ground  that  as  all  tho  proper- 
ty comprised  in  the  mortgage  had  not  been 
sold,  the  mortgagee  had  no  right  to  obtain 
a   decree    under    section    90. 

Held,  that  whether  or  not  the'  Court 
was  wrong  in  passing  r.  decree  under  sec- 
tion 89  for  sale  of  a  portion  of  the  mort- 
gaged property,  the  Court  would  not  be 
justified  without  impeaching  and  setting 
aside  that  decree,  in  holding  that  no  or- 
der   could    be    passed   under   section    90. 

Scmble,  there  seems  no  reasonable  ob- 
jection to  the  abandonment  by  a  mortga- 
gee of  his  claim  in  respect  of  a  part  of 
his  security,  and  to  his  seeking  relief  by 
sale  of   the   unencumbered  property  of   tha 
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mortcjagor.  SHED  PRASAD  v.  BEHARI 
LAL,  W-  N ,  A.  1902  P-  203  25  A 
79. 

655-  S.  89.  93. — Mortgage  Decree— Suit 
for  redemption — Application  for  possession — 
Execution  of  decree — Limitation  Act,  1S77, 
Schedule  II,  Articles  178,  179— Transfer  of 
Property  Act,  1882  S.  89,  93— Code  of  Civil 
Procedure,    Schedule   IV,  forms   128,    129. 

An  application  to  bo  put  in  posaossion  of 
mortgagod  property  under  the  decree  pas- 
sed in  a  suit  tor  redemption  ia  not  an  appli 
cation  for  execution  of  a  decree  within  tlio 
meaning  of  Articlol79  of  Schedule  II  of  the 
Limitation  Act,  and  is  not  governed  by  any 
of  the  provisions    of    that  Act. 

Thakur  Prasad  v.  Fakir-Ullnh,  {1S94) 
I.  L.  B.  17  All.,  106;  Narayana  Nambi  v. 
Po2ini  Bralnnaiii,  (1866)  I.  L.  R.  10  Mad., 
22;  Chintaman  Damodar  Agashe  v.  Dalshas- 
tri,  (1891)  I.  L.  R.  16  Bom.,  294;  Sasivar- 
na  Tevar  v.  Arulanandam  Pillai,  (1897)  I. 
L.  R-  21  Mad.,  201;  Puran  Chand  v.  Boy 
Badha  Kishcn,  (1891)  I.  L.  B.  19  Cal.,  132; 
referred   to. 

Tiluck  Singh  v.  Parsotcin  Proshad,  (1895) 
I.  L.  R.  22  Cal.,  924;  Pramalha  Chandra 
Boy  V.  Khetra  MolMn  Ghose,  (1902)  I.  L.  B  2'J 
Cal.,  651  ;  Halcm  Ali  Khnndkar  v.  Abdul 
Oajfur  Khan,  1903,  8  C.  W.  N.,  102;  followed. 
MAUNG  PE  V.  MA  BAW.  4-  L.  B-  E-  1907 
p.  83- 

556-  S-  89.  XOi..— Civil  Procedure  Code, 
S.  258 — Limitation  Act,  sch.  II,  Art  173  A — 
Mortgage — Payment  made  before  decree  abso- 
lute— Order  absolute  for  sale. 

S.  258  of  the  Civil  Procedure 'Code  does 
not  apply  to  an  application  made  under  s. 
89  of  the  Transfer  of  Property  Aut,  that 
secticn  not  having  been  made  applicable  by 
any  rule  issued  by  the  High  Court  under 
S.  104  of  the  Transfer  of  Property  Act. 
That  being  so,  the  limitation  prescribed  by 
Art.  173-A  cannot  govern  a  case  where 
payment  is  made  before  a  decree  absolute. 
Kedar  Nath  Raut  v.  Kali  Charan  (I  L.  R 
25  Cal.  703)  followed.  Any  question  that 
arises  as  to  an  order  absolute  for  sale  is 
not  a  question  relating  to  the  execution  of 
the  decree.  Until  a  decree  absolute  is  made 
under  S.  89  of  the  Transfer  of  Property 
Act,  there  is  in  fact  no  decree  capable  of 
execution.  The  Court  to  which  an  appli- 
cation is  made  under  S.  89  of  the  Tr^ins- 
£or  of  Property  Act  has  full  power  to  as- 
certain what  balance  of  the  mortgage-debt 
is  really  outstanding  at  the  timo  of  the 
application  and  to  make  the  order  absolute 
for  the  realisation  of  the  amount  only. 
Tiluck  Singli  v.  Parsotein  Proshad  (I.  L.  R. 
22  Cal.  924);  Ajudhia  Proshad  v.  Baldeo  Sivgh 
(I.  L.  R.,  25  Cal.  183)  followad.— HATEM 
ALI  KHUNDKAB  v.  ABDUL  GAS'PUB 
KHAN,  8   C-  W-  S.   102. 

557  8.  89  and  lOi— Execution  — Adjust- 
vieiU-  Power  of  executing  Court  to  enforce — 
Civ.  Pro.  Code,  S.  2U    and  2.58. 

After  the  passing  of  order  absolute  for 
alo  the  mortgagee  agreed,   upon    receipt    of 
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some  money,  to  give  up  his  claim  for  oom- 
pouud  interest  and  to  allow  a  certain  romia- 
sion. 

Held,  that  the  Court  executing  the  decroo 
was  competent  to  give  eff-ct  to  the  adjustment 
8.  C.  W.  N.  684  =  31.  C.  803. 

QiiOjre— Whether  S.  258  of  the  Civ.  Pro. 
Code  applies  to  proceedings  in  execution  of  a 
mortgage  decree  41.  W.  N.  474,  8.  C.  W.  N. 
102  Rofrd  to.  HARISH  CHANDRA  MON- 
DJLu.  JAGABANDIia    DUTTA,     12- C-.W. 

N-282. 

558    S      90. — Mortgage     decree — Personal 
Decree. 

S.  90  contemplates  the  making  of  a  suppla 
mental  decree  in  the  special  cvse  provided 
for  by  that  section,  namely,  tlie  nutt  pro- 
ceeds of  any  sale  of  the  mortgaged  property- 
proving  insufficient  to  pay  the  amount  due 
for  the  time  being  on  the  mortgage,  and 
docs  not  apply  to  a  case  where  the  original 
decree  is  a  personal  one  against  the  mort- 
gagor, under  which  the  martg.igje  can,  in 
execution,  proceed  against  any  property  of 
the  mortgagor  other  than  that  comprised 
in  the  motgage.  It  dies  not  scum  reasonable 
that  a  Court  should  make  a  suiiplemoutal 
decree  under  s.  90,  when  the  decree  holder 
can  obtain  all  he  wants  by  putting  in  force 
an  existing  decree  in  his  favour,  against 
the  judgment-debtor.  DINANATH  MITTEB 
V.  BUOY  KRISHNA  DAS,  7  C.  'W.  N  744- 
559  8.  90 — Mortgage  — Decree  for  sale- 
Half  of  mortgaged  jjropcrty  exempted  from 
sale  on  suit  by  a  third  2?arty —llcmaindcr 
insufflcieni    to  satisfy  the  mortgage   debt. 

A  mortgagee  held  a  decree  for  sale 
and  an  order  absolute  for  .silo  of  the 
property  comprised  in  bis  mortgage.  Before, 
however,  the  sale  could  be  earned  out,  a 
third  person  succeeded  in  esto.blisbing  his 
title  to  half  of  the  property  mortgaged.  Tho 
decree-holder  brought  to  sale  tho  remaining 
half  of  the  property  covered  by  his  decree, 
but  the  amount  realized  proved  insufficient 
to  satisfy  the  mortgage  debt.  Hcl  I,  that, 
under  such  circumstances,  there  was  no 
bar  to  the  decree-holder  obtaining  a  decree 
over  against  the  unhypothecated  property 
of  tho  mortgagor  under  s.  90  of  the  Transfer 
of  Property  Act,  1882.  Muhammad  Akbarv, 
Munshi  Ram,  (A.  W.  N.,  1H99,  p.  208,)  and 
Badri  Das  v.  Inayat  Khan,  (I.  L.  H.,  22 
All.  404),  distinguished.— KEDAR  NATH  i;. 
CHANDU  MAL,  I  L  R.  26  A-  25.  A- 
W    N    1903.  p.  179-26    A.  25- 

560  8.  90— Civil  Procedure  Code  (Act 
XIV  of  1SS2),  s.  20G  Decree  in  variance  with 
judgment — Appeal  against  order  fjr  amend- 
ment  of  decree. 

In  execution  of  a  decree  for  sale  under  S. 
88  of  the  Transfer  »  of  Prop  rty  Act,  .the 
property  ordered  to  be  sold  was  sold  withuut 
satisfying  in  full  the  mortgage  debt.  An 
applicat'on  was  made  to'the  execiitii;n  Court 
for  a  further  order  under  s.  0(i)  ot  tho  .-Vet. 
The  application  was  granted,  but  whea 
the  decree  was  prepared  in  acoordanoo 
with    that     order,   the     dcorce-holder  made 
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an  application  alleging  that  thoro  was  a 
variance  between  tbe  judgmtnt  and  the 
decree  whicli  bad  boon  prepared  in  pursu- 
ance of  it.  The  Court  passed  an  order 
allowing    the  application  in  part. 

JL'Ul  that  no  appeal  lay  from  this  order. 
— KISHAN    PRASAD    v.     RADHA   MADHO 

PRASAD,  A-  W-  N-  1901.  P  268. 

561  8.  ^0— Civil  Procedure  Code  (Act  XIl' 
of  1S83),  s.  24i  —Mortgage — Suit  for  sale— Pre- 
mature suit  decreed  \o7i  confession  of  judijment 
— Subsequent  suit  for  balance  of  tnortgaije- 
debt. 

M  made  a  usufructuary  mortgage  of  a 
shop.  Tbe  mortgage^^deed  stipulated  that 
in  the  event  of  the  shop  proving  insuffi- 
ciaut  for  the  discharge  of  the  mortgage, 
the  mortgagee  was  to  recover  any  lialanco 
due  to  him  from  a  dwelling  house  specified 
in  the  deed.  Subsequently  to  the  mortgage, 
that  house  was  sold  to  K  subject  to  the 
mortgage.  Before  the  expiry  of  tho  term  of 
the  mortgage,  the  mortgagee  brought  a  suit 
for  the  recovery  of  the  mortgage  money 
together  with  a  sum  that  he  had  spent  in 
repairing  the  mortgaged  shop,  praying  that 
the  mortgaged  shop  might  be  sold  and  that 
in  tho  everit  of  tho  sale  proceeds  b;iug 
insuHicient  for  the  satisfaction  of  the  mort- 
gage money,  tho  dwelling  house  may  be  sold. 
The  suit  was  docroid  as  against  the  heirs 
o£  tho  mortgagors  some  of  whom  appeared 
and  confessed  jidgnient  but  was  dismissed 
as  against  the  purchaser  of  the  house  on 
the  ground  that  tne  suit  was  premature, 
tho  terra  of  the  mortgage  having  not  yet 
expired.  .After  the  expiry  of  the  term  of 
the  mortgage,  the  mortgagee  brought  the 
present  suit  to  recover  tho  unsatisfied 
portion  of  the  mortgage  debt  by  the  sale 
of    the    dwelling    house. 

Held  that  tho  suit  was  not  barred 
iuasmuch  as  in  the  former  suit,  it  was 
decided  that  the  plaintiff's  claim  against 
tho  dwelling  house  was  yet  premature  and 
so  tho  defendant  purchaser  could  not  now 
plead  that  the  plaintiff's  claim  in  the  present 
suit  ought  to  have  been  included  in'  the 
former  suit.  Neither  s.  90  of  the  Transfer 
of  Property  Act,  nor  s.  244  of  the  Civil 
Procedure  Code  applied  to  the  present  suit. 
— CtANGA     RAJI      v.     KANHAIYA      LALL 

A  W.N,  19)4.  p   236=27  A.  254. 

562  S  90  -  S  tccession  Certificate  Act  ( 1*7/  of 
1SS9),  Section  i — Succession  Certificate— Mort- 
gage-debts. 

Section  4  of  the  Succession  Certificate 
Act,  1889,  limits  the  necessity  of  a  certificate 
under  tho  Act  to  those  suits  whore  the 
Court  is  cal'el  upon  to  pass  a  personal 
decree  against  tho  debtor  of  a  deceased 
person  for  the  payment  of  his  debt  ;  the 
section  does  not  apply  to  a  suit  for  a  sale 
on  a  mortgage.  19  Gal.,  336  ;  22,  Cal.,  143  ; 
26,  Cal.,  :3:39,  followed.  19  All,,  2.59.  not 
followed.  15,  Bora  ,  10.5,  distinguished.  N.AN- 
CHAND  KHEMCirANDu.  YENAWA.     6-  B- 

LE  582  =  28.  B  630- 


563  S.  90 — Fraud — .'16«se  of  process — 
Purchase  bonaini  for  decree-holder — Estoppel. — 

Whore  upon  an  application  for  sale  the 
decree-holder  obtains  leave  to  purchase  in 
the  property  upon  the  undertaking  to  pay  the 
full  decretal  amount  for  it,  and  the  property 
is  purchased  bcnaiui  for  him,  at  a  less  sum, 
and  the  iu:lgment-dobtor  doos  notobjjctat 
the  time  : — 

Held  upon  tho  decree-holder  applying 
for  a  personal  decree  for  tho  balance,  that 
tho  judgment  debtor  having  tho  remedy  to 
get  the  sale  set  aside  in  duo  course  of 
law,  cannot  object  to  tho  decree-holder 
executing  his  decree  for  the  liaiance,  although 
tho  purchase  by  the  decree-holder  was  an 
abuse  of  tho  process  of  the  Court. —  DURGa 
V.    BTIAWAN    DAS.     1- A-  L- J- 486 

564  S.  90 — Orderhiexeuti'in — llo.^judicata. 
See.  C.  P.  G.  S.  13-LAKSHlII  AM.MAL  v. 
SABRA     NARAIN    PILLAI.      14.    M-    L-  J- 

103. 

5G5  S-  90.— r^viitation  Act  (XV  of  187!'), 
Schedule   11,   article    178. 

In  the  docroo  passed .  under  Section  88 
of  tho  Transfer  of  I'rop.jrty  Act  property 
which  was  not  hypothecated  under  the 
mortgage-deed   was    included    by   mistake. 

Properly  mortgaged  was  sold,  and  or- 
der tor  sale  of  property  not  mortgaged  but 
included  in  tho  dcci-eo,  was  passed.  Sub- 
sequently tho  judgment-debtor  obtained 
amendraent  of  the  decree  and  tho  property 
not  comprised  in  tho  mortgage  was  excluded 
from  the  decree.  The  dooreo-holder  applied, 
within  three  years  from  tho  order  amending 
the  decree  but  several  years  after  tho  sale  o£ 
the  mortgaged  property,  for  an  order  under 
section  90  for  tho  property  not  moriigaged  to 
be  sold  to  satisfy  the  balance  remaining  duo 
under  the  decree. 

Held,  that  the  application  Was  not  barred, 
it  was  only  after  tlie  amendment  that  the 
condition  precedent  to  the  granting  of  a  de- 
cree under  section  90  was  satisfied  and  tho 
ri'iht  to  ask  for  a  decree  under  that  section 
accrued.— FAZAIi  HUSAIN  KHAN  v.  SHOH- 
RAT  SINGH  A-  W-  N- 19  J2  P-  50- 

566  S.  90 — Mort'j'ige — Prior  and  subse- 
quent mortgages— Transfer  of  Property  Act 
IV.  of  ISaa,  s.  90 — Application  to  recover  costs 
from  puisne   mortgagee. 

A  prior  mortgagee,  in  a  suit  upon  hig 
mortgage,  prayed  for  an  order  for  costs 
against  a  ptiisne  mortgagee  personally.  No 
such  order  was  contained  in  tho  decree 
passed  under  s.  83  of  Transfer  of  Property 
Act    (IV    of    1832). 

Hid  that  tho  prior  mortgagee  was  not 
entitled  to  a  decree  undr  s  90  of  tho  Act 
against  the  puism;  mortgagee  for  tho  amount 
o?   the    costs.     RAM     LAL   v.     SIL     CAND. 

A   W    N.  1901-  P-  181=23-  A-  439- 

537  S  90 — Decree  provided  personal  remedy 
only  when  remedy  against  propeity  was  ex- 
hausted— .Money-decree  in  execution  could  not 
be  passed  till  sale  of  property  was  made  or 
attempted.  -^ 


(    C91    ) 


ClVIIi   DIGEST  OP    CASES 


(    692    ) 


Sup:  Govt,  acts  (IV  of  1882)    {Comd) 

A  mortgage-decree  provided  that  no  per- 
sonal liability  could  attach  to  the  defendant 
unless  and  until  the  remedy  against  tbo  pro- 
pnrty  was  exhausted.  The  plaintiff,  instead 
of  bringing  the  property  to  sale,  applied  for 
a  money-decree  in  execution  under  section 
9U  of  the  Act.  Held,  that  a  sa\e,  or  at  least 
au  attempt  to  sell,  is  a  necessary  condition 
precedent  to  the  passing  of  the  money-decree 
under  s.  90,  unless  something  happened  sub- 
sequently to  the  passing  of  the  conditional 
decree  which  had  the  effect,  wholly  or  in 
part,  of  extinguishing  or  casting  a  cloud  over 
the  title  of  the  mortgagor.  (17  M.  309;  28  C. 
12  and  26  A.  25,  referred  to.  25  A.  79,  follow- 
ed) GULAM  ABBAS  v.  BRIGBHAN  1.  N-  L- 

E.  89. 

568  S-  Q0—A2}X>licaiion  vncUr  s.  90  T.  P. 
A.  diiinissc'i  under  S-  lOi  C.  P.  C. — Such  dis- 
missal debars  a  fresh  opplicalion. 

The  proceedings  on  an  application  under 
3.  90  T.  P.  A.  ar.:  a  continuation  of  the  orgin- 
al  suit.  Tho  dismissal  oi  such  apjilication, 
uuder  S.  102,  G.  P.,C.,  detars  the  mortgagee 
from  making  a  fresh  application.  (21  A  45.3, 
Diss.  25  M.  244  (287),  not  followed)  RAM- 
DAYAL  V.  MOHAMMAD  GHOUSE    1.  ]J.  £. 

R-  143. 

569  S.  90 — Personal  decree — Abandonment 
of  claim  to  sell  a  non-saleable  part  of  the 
property  ordered  by  tlic  decree  to  be  sold, 

Held,  that  on  the  true  construction 
of  the  provisions  of  the  Traus'cr  of  Property 
Act  1882,  a  mortgagee  is  entitled  at  any 
stage  to  abandon  his  claim  against  any 
portion  of  the  mortgaged  property  and 
then  obtain  a  decree  under  S.  90,  for 
any  balance  due  after  crediting  the  amount 
realized  by  the  sale  of  the  property  actuallv 
sold  A  W.  N.  1899,  p.  208,  dist.,  25  A  79;  2C, 
A.  25,  28  A.  19  ref.  to.— PIRBHU  IwARAIN 
SINGH   V.    AMIR   SINGH.     A-  W-  S-  1907 

P-  83  =  29  A    369 

570-  S-  90  — Mortgaged  property  wholly 
nonsaleablc — Decree  under  S.  90  not  obtain- 
able. 

Where  the  mortgaged  property  is  such 
as  the  mortgagee  could  hy  no  possibility 
bring  to  sale,  being  iiu  occupancy  holding 
of  which  the  mortgagor  was  not  the  tenant, 
in  execution  of  decree  under  bis  mortgage, 
held  that  no  decree  under  S.  90  T.  P.  A. 
could  be  granted.  26  A  25  dist.— PIRBHU 
NARAIN  SINGH  v.  BALDEO   MISRA.  (PER 

KNOX,  J.)  1907  A.  W-  N.  69;  4  A-  L-  J. 
157;  2d  A-  260. 

571.  S-  90- — ^n^  Limitation  Act — Art. 
17  S. 

In  making  a  decree  under  S.  90,  T.  P. 
A.,  the  Court  has  to  see  whether  the  per- 
sonal remedy  was  barred  at  the  date  of  the 
institution  of  the  suit  and  not  whether  it 
would  be  barred  at  the  date  of  the  appli- 
cation under  S.  90.  Art.  178  of  Limitation 
Act  does  not  apply  to  an  application  un- 
der S.  90.  T.  P.  A.  (22  C.  924  foil).  The 
mortgage, suit  having  in  this  case  been  brought 
withiu    the  period    of   limitatiou     provided 
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by   Art.   119  of  Sch.  II   of     the  Limitation 
Act. 

Held,  that  the  application  under  S.  90, 
T.  P.  A.,  was  not  barred  though  made  mora 
than  three  years  after  the  date  of  the  deo- 
reo  for  sale.— SHEIK  RAHMAT  KARIM  v. 
SHEIKH    ABDUL    KARIM.     6    C.  L- J- 119 

=84-  C-  672=11  C  W.  N.  674. 

572-  S.  90. — Sale  of  the  property  after  the 
usual  period  of  six  months — Personal  liability 
for  the  balance — Attachment  of  property — Son 
born  to  mortgagor  before  the  sale  of  the  non- 
mortgaged  property  under  the  personal  decree 
entitled  to  have  exempted  from  sale — H;s  share 
in  the  property. 

A  got  a  decree  in  1902  on  his  mortgage 
directing  that  the  mortgaged  property  should 
be  sold  on  failure  to  pay  the  money  within 
six  months,  and  that  if  the  sale  proceeds 
were  insufSoient  to  pay  oft  the  amount  the 
balance  was  to  be  recovered  from  B  personal- 
ly. In  June  1903  the  mortgage  property  was 
sold  in  execution  of  the  decree,  in  that  very 
month  A,  under  the  personal  decree  for  the 
balance,  got  attached  a  house  belonging  to  B 
which  was  not  comprised  in  the  mortgage. 
On  tho  4tli  August  1903,  the  sale  was  set 
aside  on  B's  application.  B  then  applied  on 
the  17th  August  1903  to  have  the  attachment 
of  the  bouse  raised.  The  Court  directed  the 
attachment  to  be  maintained,  but  ordered 
that  the  property  should  not  be  sold  until  the 
proceeds  were  found  insufSjient.  In  Sep- 
tember 1904  B's  son  C  was  born.  In  Novem- 
ber 1904  the  mortgaged  property  was  again 
sold  and  in  January  1906,  A  applied  for  sale 
of  the  house  whereupon  C  applied  to  have 
the  attachment  removed  from  his  one  half 
share  in  the  house. 

Held,  that  the  decree  in  so  far  as  if 
directed  personal  payment  by  B  was  passed 
in  disregard  of  the  provisions  of  S.  90,  T.  P. 
A.  It  was  clear  from  the  words  of  the 
section  that  direction  should  have  been  made 
in  a  supplemental  decree  to  be  passed  when 
the  not  proceeds  should  be  found  insufficient. 
The  original  decree  should  merely  have  re- 
served to  the  plaintiff  liberty  to  apply  for  a 
decree  under  S.  90,  that  the  porsonal  decree 
was  contingent  on  tho  ascertainment  of  the 
balance  and  only  become  operative  and  cap- 
able of  execution  when  that  balance  was 
ascertained.  It  was  therefore  open  to  C  to 
establish  any  circumstance  which  affected  tho 
validity  of  the  attachment  as  against  hia 
interest  in  the  house,  and  C's  interest  therein 
should  be  released  from  attachment.  DAMO- 
DRA  D.  VYANKU.  8  B.  L.  E..  199=81  B. 
244. 

573  8.  ^Q— Application  for  a  personal 
decree  -  Limitation   Act    Art.    116. 

Held  that  even  in  the  absence  of  an 
express  personal  covenant  to  pay  the  mortgage 
money  tho  mortgagee  can  obtain  a  personal 
decree  under  section  90  T.  P.  A.  against  the 
mortgagor  if  the  requirements  of  the  section 
are  otherwise  fulfilled  ;  a  personal  covenant 
to  pay  is  implied  in  and    is    an    essential 
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part  o£  ovory  simplo   mortgage    (H.   B.   475 
dissoutod,  21  M    242  Bofd  to). 

Held  also  that  on  an  application  under 
seotiou  90  it  is  tUo  date  of  filing  tho  suit 
which  has  to  ho  loolcod  to  iu  considoriug 
the  question  whether  the  balauco  is  legally 
recoverable  from  the  defendant  and  not  the 
date  of  this  application  (20  A  SSG  followed) 
JANai    RING  u.  CHANDER   MOL,  A-W-N- 

(1906).  161- 

574'3S-  90 — Mortgage  decree — Order  for  sale 
—Costs  —Costs  tf  can  be  recovered  from  the 
mortgagor  personally. 

Tho  costs  awarded  by  a  decree  directing 
the  sale  'of  mortgaged  property  from  part 
of  the  mortgage  decree  and  tho  decree- 
holder  must  proceed  to  recover  tho  cost  by 
a  sale  of  the  mortgaged  property  iu  the 
first  instance,  and  it  is  only  when  the 
mortgaged  property  is  found  to  bo  insufficient 
(14  0185,  10  .\  179  Dissented  20  A  523  followed) 
to  satisfy  the  decree  that  the  decree  holder 
can  proceed  against  the  other  properties 
of  the  mortgagor  in  tho  manner  provided  by 
S.  90  T.  P.  A.  RAJ  KUMAR  SING  v.  SHEO 
NARAIN   SING,   12     CWaf.  364- 

575 — Application,  by  mortgagee's  IiHr  for 
snpli'meiilarij  decree — Succession  certijUcale  if 
necessary  .See  Succession  Certifioate  Act  VII  of 
18S9— SAHADAO  SUKUL  v.  SHEIKH  SA- 
KHAWAT    HUSSEIN.     12   C-  W.  N.  145. 

576     S.  90i    65  (c)'^Prior  and  subsequent  in-  \ 
cumbrancers — Implied  covenants  binding  upon 
the  mortgagor. 

A  iniisne  mortgagee  of  property,  upon 
which  there  existed  several  prior  incum- 
brances, obtained  a  decree  for  sale  after 
redemiJlion  of  the  prior  incumbrancoa.  The 
prior  incumbrances  were  redeemed  and  the 
mortgaged  property  was  put  up  to  sale  ; 
hut  the  su.u  i-oalized  by  the  sale  was 
not  sufficient  to  cover  even  the  amounts 
due  upon  the  prior  incumbrances,  not  to 
m.n-iou  the  amount  due  upon  tho  mort- 
gage  in    suit. 

H  Id  that,  having  regard  to  s.  65  (e)  of 
tho  Tiansfor  of  Property  Act,  1882,  the 
]}uisne  mortgagee  decree-holdor  was  entitled 
to  a  deureo  under  s.  90  of  the  said  Act  in 
re.-peot  of  the  deficit  duo  upon  the  prior 
ini'umhrances  as  well  as  in  resjioct  of  the 
deficit    upon  his  own  mortgage. — .ALI  JAN  v. 

mari.\m:uioI,  awn-  1903-  F  292= 
2S  A  93. 

577-_  S-  93— Mortgage- decree — Decree  for 
sale  of  property  not  nhorlgaged—"Such  sale." 
A  suit  w.xs  brought  on  a  mortgage-bond 
which  hypothecated  mfUikana  rights  and 
ft  decree  was  passed  uudor  aoot.ou  S8  of 
the  Transfer  of  Property  Act  for  sale  of 
the  proprietary  rights  as  prayed  by  the 
mortgagee.  The  property  was  sold  but  the 
decree  was  not  wholly  satisfiecl.  The  dsc- 
ree-holder  applied  for  a  decree  ueder  sec- 
tion 90  of  the  Transier  of  Property  Act. 
Tho  judgmcat-dobtor  oon tended  that  tho 
application  did  not  lie,  for  the  malikana 
rights  had   not  bceu  sold. 
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TLeld,  that  the  contention  had  no  force, 
for  the  provisions  of  section  90  were  duly 
complied    with. 

That  the  words  'such  sale'  in  sectioa 
90  of  the  Transfer  of  Property  Act  mean 
a  sale  under  tho  preoodiug  sections  of 
tho  Act.  AiJ  All.,  7<J  referred  to.  SHIAII 
SUND13R    LAL   V.    G.VNtJSH    PAR3HAD.— 

3  A  L  J ,  463.  =  A    W-  N-  1908-  P.  205 
=28.  A    674. 

578.  S-  20— Effect  of  decree  under  S.90 
for  purposes  of  Limitation — .Ipplication  for 
execution  vf  mortgage  decree  after  partial  sa- 
tisfaction by  a  previous  ex'cui ion, — See  Limi- 
tation Act,  Art:  179-MADAN  MOHANDAS 
V.  N0BINKI3H0RE  DKB.  3.  C  Ii.  J. 
291 

579-  S-  90- — Hond  payable  by  instalinenta — 
Default  in  payment — Application  under  S.  90 
T.  P.  A.— Sea  Limititiou  Act,  Art:  75 — BA- 
SANT   L\L    V.    GOPAL    PAR3HAD.     3.    A- 

L.  J.  463- 

580-  S-  90-— •^<"''!7''!7''  decree — Application 
for  a  decree  under  &.  90  T.  P.  A.— Step  171 
aid  of  execution — Meaning  of  application,  in 
accordance  with  Law.  See  Limitation  Act 
Art:  179— PURANCH.iNDRA  JIANDAL  v. 
BADHANATH    DAS.     4.   C-  L-    J-    141=33- 

C    867- 

531  S.  90 — Construction  of  mortgage  bond 
— Promise  to  pay — Personal  liability — Appli- 
cation for  balance  of  debt— Liability  of  pro- 
perties other  than  mortgage — See  Mortgage 
PARB\TIGHA.RAN  ROY  v.  GOBINDA 
CU\NDRV    KUNDU.     4  C- L- J-    246- 

53i  S.  Qd— Application  to  set  aside  ex- 
parte  decree  under  S.  90.  T.  P.  J.— See  G. 
P.  C.  S.  108— GURDIN  PANDY  v.  RAI 
GOK.\LGHAND  BAHADUR.  9  0-  C-  283 
583  S.  90— Decree  for  sale  of  mortgaged 
property— .■Ipplication  for  recovery  of  balance 
due  after  sale  of  mortgaged  property— Sea 
Limitation.  BI.SHE-SHvR  D.-VYAL  v.  MO- 
HAMMAD IBRAHIM  KHAN.  6  0-  C-  30- 
584-  S  90  -.ipplic'-'.tion  for  decree  for 
recovery  of  hdance  due  on  tnortgage— Limi- 
tation  Act   arts.    17S  and    179. 

Held,  that  an  application  under  sec- 
tion 90  T.  P.  A.  cannot  be  considered  an 
application  "for  tho  execution  of  a  decree" 
within  tho  moaning  of  article  179  of  tho 
Limitation  Act,  liut  it  is  an  application  in 
execution  procj'idinqs  and  is  govoruel  bv 
article  173  of  the  .Vet.  RAM  RAGHUBIR 
V.  MU3AMM.\T  Z\HURUN-NISA.  Q  0- 
C    114 

585-  S.  90.  See  S.  67,  90-5  B.  L.  R  952 
No.  263  supra. 

586-  S.  90  See  S.  as,  39,  90-2  A.  L.  J. 
353.     No.  5aj  sujira. 

587-  S.  90-  Sae  S.  83,  90-31  C.  792  No. 
510,  6  C.  L  J.  745  No.  511,  39  U.  464  No.  512, 
25  A.  5-U  No.  513,  6  O.  0.  59,  No.  514,  27  A. 
019  No.  515  supra. 

588.  S.  90-  See  S.  89,  90-A.  W.  N.  1903 
P.  124  No.  5.50,  33  0.  890  No.  551,  28  A.  19  No. 
552,  23  A.  G60  No.  553,  25  A.   79  No.  554  supra. 

689.  8.  90t  88.  .Res  ^o.dica,U- Personal 
and  sale  decree  comi)ined-^ Application  for  per- 
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sonal   d-'crec  dis'iiissei— Execution  of  original 
decree^afjirinst.  person. 

Whero  a  combined  decree  against  tlio 
mortgiged  propo'ty  aad  person  undcv  S.  SS 
and  'JiJ  of  tli3  T.  P.  A.  has  been  passed,  it  la 
not  necessary  to  apply  for  a  p3r.,onci,l  decree 
aftfir  tlie  sale  of  the  liypotheoated  property. 
Any  order  passed  on  tliit  application  is  with- 
out jurisdiction  aud  cannot  supersede  the 
decree  as  originally  m3.de  aud  cannot  operate 
as  a  bar  to  tlie  Hocree  l)eiiig  cxocutod.  S\- 
DHO  SlNi'lH  V.  MAHARV.JA  OF    nENARES. 

3  A  L.  J.  60S=A  W.  N.  1936  P.  251=29 
A  12- 

590.  S.  93,  92,  93.  Redemption  of  prior 
m-yrtijagi  by  puisne  mortgagee — EMciition  of 
Decree. 

A  suit  was  brought  by  a  puisne  mortgagee 
against  the  prior  mortgagee  for  redemption 
of  the  prior  mortgage.  A  decree  was  given 
in  terms  of  s.  92  of  the  Transfer  of  Property 
Act  ordering  tint  upon  the  plaintiff  paying 
a  certain  sum  to  the  defendant  or  into  Court, 
the  plaintiff  was  to  have  redemption  of  the 
property,  but  if  such  payment  was  not  made, 
the  property  mirtgxged  was  to  be  sold.  On 
the  failure  of  the  plaintiff  to  pay  this  sum, 
the  property  was  sold,  but  the  amount  re- 
alized was  not  suffioieut  to  cover  what  was 
due  on  the  prior  mortgage.  The  prior  mort- 
gagee sought  to  recDver  the  balance  of  the 
decree  by   the  arrest  of  the  puisne  mortgagee. 

Held  that  this  could  not  bo  done  as  the 
yijisiM;  mji-tgagee  was  not  personally  liable 
under  the  decree.  The  only  p3ualty  provided 
i»  the  decree  for  the  non-paj'meut  of  mort- 
gage money  was  a  sale  of  the  property  and 
that  had  taken  place. 

Held,  also,  that  the  language  of  s.  90  of 
the  Transfer  of  Property  Act  was  not  wide 
enough  to  cover  the  present  case.  iJ.xw  Lai 
v.^SJa  Chaiid  (I.  L.  U.,  23  All.  4.39)  referred 
to.     MATA    AMBER  i'.   SRI   DH.\R.     A-  W- 

N-  1904.  p.  73  =  1  A.  L.  J  220  =  23  A  507- 

590.  (a)  S.  90.  too  M.irljage— Vendor's  lien 
for  uiipail  parchasc-moiiey — Suit  for  sale — 
QueJion  of  pcrsunal  li'ibilityof  mortgagor  when 
may  he  decided— He--^  idieata. 

The  plaintiffs  fiu-d  a  suit  for  enforce- 
ment of  their  lien  as  vendors  for  unpaid  pur- 
ohaso-mOQOy  by  sale  of  the  property.  The 
Court  held,  "the  defendants  cannot,  either 
personally  or  thoiv  other  properties,  be  held 
liable  for  any  part  of  the  amount  claimed. 
The  property  sold  to  them  can  alone  be  liable." 
Subsequeutly  they  applied  for  a  decree 
under  section  90  of  the  Transfer  of  Property 
Act, 

Held,'  that  the  application  must  be  reject- 
ed, for  the  matter  was  res-judicata.  The 
question  was  properly  decided  in  the  suit, 
.and  could  not  form  subsequently  the  subject 
of  an  application  under  section  90  of  the 
Transfer  of  Property  Act.  14  AIL,  513;  (1 
AU  ,  430  ;  13  All.,  356  ;  W.  N.,  All.,  1890,  p.  112, 
referred   to. 

Held,  that  the  fact  that  tlie  finding  as  to 
the  personal  liability  of  the  defendants  was 
not  embodied  iu  the   decree,  did  not  preclude 
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the  defendants  from  urging  the  pica  of  ns- 
jiidicafa,  7  All.,  60C,  referred  to.  UTTAM 
I3HL0K  RAI  I'.  RAM  NARAIN  R\I.  S-  C., 
S  A.  L.  J.,  171 ;  S.  C  ,  W.  N.  A.,  1903,  P. 
44=28  A- 365 

Odl-  S.  90.  WO.— Charge— Sale  of  property, 
thesahjcct  of  a  charge — Bight  of  charge  holder 
to  get  a  personal  decree  agxinst  his  debtor. 

Held  by  Banerji,  J.  (RicHiRDs,  J.,  diisen- 
tientc)  that  a  holder  of  a  chtrge  is,  like  a, 
mortgagee  suing  for  sale,  entitled  to  ask  for 
and  obtain  a  decree  under  s.  90  of  the  Traas- 
fcr  of  Property  Act,  provided  that  the  balauca 
due  to  him  is  legally  recoverable  from  the 
defendant  personally.  Oinnilal  v.  Bai  Jelhi, 
(I.  L.  R.,  22  Bom.,  816) ;  Har  Lit  v  Muhamdi 
(I.  L.  B.,  21  AH.,  454)  and  Musaheb  Zaman. 
v.  InayatuUah  (I.  L.  R.,  14  All.,  513)  referred 
to. 

Per  Bica.\RD3,  J.— S.  100  of  the  Transfer 
of  Property  Act  does  not  enable  the  owner 
of  a  charge,  as  disii'iguished  fio.n  a  mort- 
gagee, to  obtain  a  personal  decree-under  s.  90 
against  the  owner  of  the  property  charged, 
even  when  there  is  a  balance  reooverabla 
from  the  defendant  otherwise  than  oat  of 
the  property  sold.  UTTAil  ISHLOK  RAI  u. 
PHTJLM.\N  .RAI.  2  A.  L.  J.,  379  =  A.  W. 
N  ,  1905.  P- 144- 

592.  S-  90,  101. -Bengal  Tenancy  Act 
(VIII  of  7.S.S.5,  'S.  1j5,  167 — Sale  loith  power 
to  avoid  all  iMunibrances — Procedure  for  an- 
nulling incumbrances  ivhether  necessary,  when 
the  iitcuinbrances  and  the  purchaser  arc  one 
and  the  same  pierson — Sa'e  for  arrears  of  rent — 
Mortgage  lien — E.Uingui^h:nent  of  .  charges — 
Personal  cove7iant  by  mortgagor. 

When  the  mortgagee  of  a  property  pur- 
chases it  at  a  sale  in  execution  of  a  rent 
decree  under  s.  1G5  of  the  Bengal  Tenancy 
Act,  and  tiikes  out  the  balance  of  the  surplus 
sale  proceeds  and  applies  it  pro  tanto  lo  lh.& 
satisfaction  of  a  mortgage  decree  which  ha 
had  obtained,  his  mortgage  lien  on  the  pro- 
perty is  extinguished  by  his  ■purchase,  al- 
though he  may  not  have  taken  steps  to  annul 
the  incumbrance  under  s.  167  of  the  Bengal 
Tenancy  Act.  Goluck  Chundcr  Das  v.  Ba)n. 
Shunke'r  Dutt  (1  C.  W.  N.,  268),  dissented 
from.  M.ASTULLA  MA^•DAL  v.  JAN  MA- 
MUD  SHA.    r  L- R.,  28  C- 12- 

593-  S-  91- — Bedemplion.SeQ  Mortgage 
Redemption.     PARMANAND   v.  LAKHMAM 

D.AS.    27  A- 392. 

594.  S.  91  (a). — Persons  entitled  to  re- 
deem— Raiyati  interest. 

The  expression  '  any  person  having  any 
interest  in  or  charge  upon  the  property'  used 
in  this  section  means  any  j>erson  having  an 
interest  in  or  charge  upon  the  property  which 
is  affected  by  the  mortgage,  and  a  raiyati 
interest  is  not  such  an  interest.  GRISH 
CHANDER   DEY    v.   JURAMONI    DEY.     5 

C  W.  N-  83- 

595-  S.  91- — Mortgage  decree — Sale — Right 
of  auction  purcliaser  before  confirmailon  of  sale 
to  deposit  decretal  amount  and  costs — Judge- 
ment-.debtor's  representative — Right  to  redeem. — - 
See    C.    P.    C,    Ss.    244   and    291.     RADHA 
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KISHAN      MARWARI    v.    HEMCHANDRA 

B03E.    11  C  W-  N-,  495- 

595  (a)  S-  91 — Whomatj  redeem— Perpetu- 
al leasee. 

The  plaintiff  was  a  porpatual  lessee  of  the 
mortg.iged  promises  from  the  mortgagor 
holding  under  a  lease  granted  upon  payment 
of  a  premium  of  Rs-  8U0,  with  a  yearly  rental 
of  Us-  40.  By  the  terms  of  the  lease  the 
les.ee  was  not  liable  to  be  ejected,  oven  for 
non-payment  of  rout,  while,  if  the  title  of  the 
lessors  proved  del'eelive,  the  lessee  was  entitled 
to  a  refund  of  the  premium. 

Held,  that  the  lessee  was  under  the  above 
oironmtances  entitled  to  redeem.  19  M.  151; 
6  G.  317;  ^1  G.  116;  8  0.  79  and  27  A.  4Ti 
referred  to.  R.\GHUNANDAN  PRASAD  v. 
AM15IKA  SINGH.     4    A.  L- J.    703  =  A- W. 

N-  190/  P  277  =  29  A  679- 

596-  S.  91— See  S.  03,  83,  84.  91—4.  O. 
C.   387    No.    '24G    supra. 

597.     8.   91— See   S.    75,   85,   86,   91—5.    B. 

L.  K.    892   No.    323    supra. 

598-  S.   91— See   S.   82,91—25.  A.  446  No. 

352  supra, 

599-  S.  91— See  S.  85,  91—23.  A.  4G7  No 
42j   supra. 

600  3'  91  ('*) — Latidlard  —Redemption  of  a 
moii(jacje — Absolute  ac^upancy  tenant — Foreclo- 
sure. 

A  landlord  has  no  such  interest  as 
would  entitle  him  to  redeem  a  mortgage  of 
his  holding  by  an  absolute  aocupanoy  ten- 
ant (15.  G.  P.  L.  R.  89  followed).  The  ruling 
?.  0.  P.  L.  R.  154  wherein  the  Court  took 
it  for  granted  that  a  Mahjusar  having  an 
interest  in  the  property  could  sue  for  re- 
demption was  held  to  be  abitor  dictum. 
The  interest  in  the  property  referred  to  in 
this  section  m.'ans  an  interest  actually  in 
existenoo  at  the  time  the  suit  is  institut- 
ed and  therefore  S.  41  Tonanoy  --Vet  giving 
the  landlord  the  right  of  pre-emption 
which  may  arise  on  foreclosure  has  no 
application.  (6.  B,  139,  13.  L.  J.  Cb:  337, 
35.  L.  J.  Ch  847,  39.  L.  J.  Ch:  342,  57.  L. 
J.  Cb:    1085    discussed.     GANPAT    v.    BHAN- 

Gl.    15  C.  P  L.  R ,  1902   P-  175 

601.  S.  91  ih)— Mortgage— Prior  and 
puisne  morlgaijes — Suit  for  redemption  of 
prior   mortgatge — Right   of  sub-mortgagee. 

In  1884  G.  and  others,  the  owners  of 
the  mortgaged  property,  executed  a  usu- 
jructuary  mortgage  in  favour  of  R.  and 
others.  In  the  mortgage  it  was  provided 
that  the  property  might  be  redeem  d  in 
Chait  of  any  y  3ar.  In  April  1900  the  same 
mortgagors  executed  a  fuither  mortgage  of 
the  same  property  in  favour  of  one  B. 
This  mortgage  contained  a  provision  that  B. 
should  gjt  possession  of  the  mortgaged 
properly  after  redeeming  the  earlier  mort- 
gage of  1884.  Subsequently  B.  sub-mort- 
gaged the  property  in  favour  of  the  plain- 
tiffs. Out  of  the  mortgage  money  sufficient 
sum  was  left  with  the  mortgagees  to  enable 
them  to  redeem  the  mortgage  of  1S84.  The 
sub-mortgage  provided  that  possession  when 
obtained  hould    be  retained   up  to    the  year 
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1314  Fasti.  In  it  also  the  sub-mortgagor 
in  express  terms  transferred  his  interest 
in  the  land,  the  subject  matter  of  tho 
mortgage,  and  agreed  that  the  sub-mort- 
gagees should  remain  in  possession  from 
1308  to  1314  Fasli  paying  rent  therefor  to 
the  proprietor  of  the  makal.  Tho  plaintiffs 
brought  a  suit  to  redeem  the  mortgage  of 
1884. 

Held,  that  the  plaintiffs  were  entitled 
to  redeem  the  prior  mortgage.  18  All.  113 
distinguished,  W.  N.,  .ill,  I'jul,  p.  IjS  over- 
ruled. 20  Mad.  35,  13  All.,  -132  referred  to 
RAM     SUBHAG    v.   NAR    SINGH.     A    W 

N.  1905-  P-  58=2.  A-  L  J.  102=27-  A- 
473- 

See  also  27.  A.  511  under  S.  85.  T.  P. 
A.  No.    393   supra. 

602.  8.  91  (h)— Hindu  widow's  mortgage 
— Reversio7ier's  right  to  redeem — Onus — Oenami 

A  sued  to  redeem  a  mortgage  executed 
by  a  Hindu  widow  in  favor  of  B  on  the 
ground  that  the  mortgaged  property  was 
of  the  widow's  husband  and  would  coma 
to  the  plaintiff  as  a  reversioner  on  her 
death. 

Held,  that  the  reversioner  has  an  in- 
terest in  the  property  and  is  entitled  to 
redoem  within  the  meaning  of  sec.  91,  cl 
(b)   T.  P.  A. 

Held,  also,  that  the  burden  of  proving 
a  transaction  to  be  ismfarzi  lies  on  tho 
person  alleging  it  (S.  0.  No.  271,  followed) 
Bhairon  Bakhsh  v.  Baldeo  Singh,  7  0.  C 
98,  referred  to.  GUM.  NI  SINGH  v. 
CHAKKAR   SINGH.     8   0-  C-,  849. 

603.  S.  92 — Redemption — Loss  of  title- 
deeds— Security    for   deeds. 

In  execution  of  a  decree  for  redemp- 
tion, the  mortgagee  judgment-debtor,  who 
bad  been  directed  to  deliver  tho  title-deeds 
to  the  mortgagor  decree-bolder  on  receipt 
of  the  decree  amount,  but  who  bavin" 
lost  them  was  unable  to  return  the  same, 
cannot,  in  the  absence  of  an  express  pro- 
vision in  tho  decree  to  that  effect,  be  com- 
pelled to  give  security  for  the  value  of 
tho  property.  SUBBARAY.-v  lYEN  u.  PAD- 
MANABH.A    VADHYAR.     12   M-  L-  J.  63- 

604-  Redemption  decree — Prior  mortgagee's 
execution  of  decree  and  purchase  without  im- 
pleading puisne  mortgagee — The  Amount  to  be 
paid  by  puisne  mortgagee  to  redeem  prior 
mortgage — See  S.  74  No  318  supra.  24  A. 
185— 

605-  S-  %2— Mortgage— Landlord  and  Te- 
nant— Lease  by  mortgagee  is  crtinguished  on 
redemption — Jurisdiction  of  Civil  and  Reve- 
nue Courts — Suit  by  mortgagor  against  lessee 
from  mortgagee. 

Under  the  provisions  of  Section  92  of 
the  Transfer  of  Property  Act  the  mortga- 
gee is  bound  to  re- transfer  the  property  ro 
tho  mortgagor  after  decree  for  redemption 
is  passed,  free  not  only  from  the  mortgage 
but  also  from  all  encumbrances  created  by 
him. 

Where  the  mortgagor  after  obtaining 
a  decree   for     redemption   of     the  mortgage 
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brought  a  suit  for  jjossession  of  the  laud 
mortgfiged  agniust  the  tenants  from  the 
mortgagoe  iu  which  ho  also  prayed  for  a 
declaration    that    the    laud    was   his   sir — 

Held,  that  the  latter  prayer  could  not 
ba  granted  by  the  Civil  Court,  but  the  suit 
for  cj'otment  was  cognizable  by  the  Civil 
Couro  r,ud  not  by  the   Ravenue  Court.     R\M 

Ch;.\nd  v.  ua.j  HANS.  3  A-  L-  J,  517- 
=A-  W-  N-  1906.  p.  241. 

606-  S- 92- — Decree  in  suit  for  redemption — 
Jirltl,   ibat  iu   a   suit   for   redemption  of 

a  usufructuary  mortgage  the  decr.jo  must 
bo  grauted  iu  coutormity  with  section  29 
T.  P.  A.,  i.  e.,  iu  default  of  payment  of  mo- 
ney, the  property  should  be  sold. — ZOHRA. 
BIBI  V.  SHKIKH  MUSI  BAZA,  2-  0-  C-. 
196. 

607-  S.  92 — Accounts— Decree  in  suit  for 
rcdi  liiption — Subseqae/nt  suit  for  7nesne  pro- 
fits—'ica  C.  P.  C.  S.  1.3  Besjudicata.  SHEO 
NaTH    v.  GAYA   PIIASAD.     8   0-  C-  302- 

608  S.  92 -See  S.  2,  92,  93—25  B.  101— No. 
2  suprii. 

609  S.  92—306  S.  43,  85,  95—5  O.  C.  335 
No.  71  supra. 

610  S-  92— See  s.  60,  92,  93— A,  W.  N. 
1901  P.  I'Jl  No.  235  supra. 

611  S,  92— See  s.  76,  81,  89,  92—34  C.  222 
No.  328  supra. 

612  8.  92— See  s.  88,  89,  92—1.  .4 .  L.  J.  300 
No.  301  supra. 

613  S.  92— See  s.  90,  92,  93—26  A.  507  No. 
590  stipra. 

614  S.  92  &  93 — Power  to  enlarge  period  for 
redemption  after  its  expiry — Appeal  against 
order  refusing  enlargement. 

Under  the  proviso  to  section  93  of  the 
Transfer  of  Propijrty  Act,  an  application  to 
extend  the  time  lor  redemption  tixud  by  the 
original  decree  confirmed  upou  appeal  may 
be  made  at  any  tirao  bofoi'Q  the  decree  abso- 
lute is  made— y  6'«/i.,  304,  22  Bom.,  118,  fol- 
lowed. 

An  order  declining  to  enlarge  period  for 
redemption  fixed  by  a  decree  is  appealable. — 
S3  Bom.,  771:  19  All.,  520,  /oiioiuetZ.— IIANNGO 
V.  BHOMSUETTl  3  B.  L.  E..  554. 

615  S-  92,  'dS-Mortgage  Application  for 
enlargement  of  time — Applicatimi  to  be  made  to 
the  Court  of  first  instance  not  to  the  Appellate 
Court. 

Where  a  doeroe  for  redemption  under  S. 
92  of  the  Transfer  of  Property  Act  1882,  has 
been  made  hv  an  appellate  Court,  an  applica- 
tion under  the  last  paragraph  of  S.  93  must 
be  made,  not  to  that  Court,  but  to  the  Court 
of  first  instauoe  Vetikata  Krishna  Aijijar  v, 
Thiagaraya  Clictti,  (I.  L.  R.,  23  Mad.,  521), 
followed.  Oadh  Behari  Lai  v.  Nageshar  Lai, 
(I.  L.  B.,  13  All.,  278,)  referred  to.— SHEO 
NARAIN  V.  CHUNNI  LAL.     J.  L.  E.,  23  A- 

88 

616.  S.  92,  m— Decree  for  redemption- 
Omission  to  execute — ■Maintairi.ability  of  sub- 
seguent  suit  on  same  «iOf730j7e-Bosjudicata — 
CivU  Procedure  Code  (Act  XIV  of  Idti'l},  S.  13, 
Hii. 


Whore  a  suit  for  rcderaptiou  has  been  in- 
stituted and  a  decree  for  redemption  has 
been  passed  therein,  but  not  executed,  a 
subsequjut  suit  is  not  maintainable  for  the 
red.'mpiion  of  the  sira:;  mortgage.  VED.V- 
PUllATTI  t).   V\LLABUA     VALIVA    BAJA. 

I.  L  R  ,  25  M  300. 

617-  S-  92.  93 — Form  of  decree  in  a  ."^uit  for 
redemption  on  a  nsufructuart/  mortgage. 

An  order  that  the  plaintiff's  right  to  re- 
deem shall  bo  extinguished  upou  non-pay- 
ment within  the  limited  time  for  redemption 
is  not  a  jiroper  order  when  the  morigage 
sought  to  be  redeemed  is  a  usufructuary 
mortgage.  Nevertheless  whore  such  an  order 
has  been  made  and  the  decretal  money  has 
not  been  p.iid  within  the  time  limited  and 
the  decree  has  been  allowed  to  become  final 
the  plaintiff  cannot  thereafter  bring  a  second 
suit  for  redempiion.  21  A.  44  referred  to. — 
LAGHMAN  ^^INGH  v.  MAD.sUDAN.     A.  W- 

N  ■  1907  p.  137=4  A.  L.  J.  447.  =  29  A.  481- 

618  S.  92,  'Ji— Redemption  suit — Subsegu- 
ent  suit  for  profits  received  by  mortgagee 
barred. 

In  a  suit  for  redemption  there  ought  to 
ba  a  complete  aud  final  settlement  of  all  ac- 
counts, up  to  the  time  of  actual  redemptioa 
or  sale.  A  mortgagor  therefore  who  has  ob- 
tained a  decree  for  redemption  and  paid  in 
what  was  found  by  the  decree  to  be  due  from 
him  oanuot  subsequently  sue  for  profits  rea- 
lized by  the  mortgagee  in  possession,  which 
might  and  ought  to  have  been  taken  into 
account  at  the  time  of  passing  the  decree.  26 
B.  GOl  rrfcrred  to.  KAHSIPBASAD  v.  BAJ- 
BANG  PRASAD.  4  A-  L  J  763  =  A.  W-  N. 
1907P  281=30A  33. 

619.  S.  92.  93,  S7— Decree  for  redemption, 
of  mortgage  by  conditional  sale  —  Mortgagee' s 
right  of  foreclo'tire — Mortgagor's  applicaHon  for 
eniajgemcnt  of  time  can  for  sufficient  cause  bo 
granted  even  after  clue  da'e—IJls'imtion  be- 
tween suits  for  redemption  and  foreclosure  as 
to  such  indulgence. 

Held,  that  S.  93,  T.  P.  A.  compels  the 
Court  to  make  an  order  of  foreclosure  abso- 
lute if  the  date  fixed  for  payment  has  passed 
without  payment,  but  at  the  same  time 
allows  It,  upon  good  cause  shown  aud  upon 
such  turms  as  it  thinks  fit  from  time  to  timo 
to  postpone  the  date.  (25  M.  214  refd.  to). 
Just  like  (he  case  of  a  mortgagor  in  a  redemp- 
tion suit,  wh')  allows  the  time  for  redemption 
p. i,S3  without  p.iyment  or  applying  for  iJosC- 
ponemeut  of  the  date  (19  M.  40,  25  M.  44  dis- 
cussed) a  mortgagoe  who  meets  an  applica- 
tion for  fofeclosure  must  show  good  cause 
for  his  failure  to  pay  on  due  date  aud  obtain 
an  order  for  extending  the  time  (65  L.  J.  Ch. 
375  followed). 

The  proviso  to  S.  93  construed  in  tha 
light  of  the  English  Law  Courts  from  which 
it  has  lieen  borrowed,  means  that  an  applica- 
tion for  enlargement  of  the  timo  fixed  in  the 
decree  for  redemption  can  he  entertained 
even  after  the  expiry  of  the  prescribed  period 
(9  L.  J.  Ch.  113,  22  B.  771,  26  B  121,  aud  28 
B.  lOi^,  followed).    Guuip.i,ring   S.  87  and  Jd 
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with  the  practice  of  the  English  Law  Courts 
it  would  bo  accordiug  to  the  principles  of 
equity  to  grant  iudulgeDce  less  readily  to 
mortgagors,  who  have  sued  for  redemption 
than  to  those  against  whom  a  suit  for  fore- 
closure has  been  instituted.  (I'J  M.  40  ref., 
21  C.  618,  22  M.  133,  2i  A.  47'.),  2.5  A.  231,  16 
C.  P.  L.  11.  Ill,  refd.  to.)  NAND  LAL  v. 
K  \M  BATAN  LADHI.     2  N-  L-  R-  137- 

620-  S.  92.  'J3i  9i.— Payment  of  mortgage 
mowtj  after  the  time  fixed  bij  Court — Mortga- 
gor's ritjht  to  pay  before  viorlgagei'^  applica- 
tion for  order  absolute. — See  tMortgage.  HER 
DEO  BUKSH  V.  SAJJAD  HUSAIN.  5  Q.  Q. 
go. 

621.  S-  92.  95, 19d,— Position  of  a  co-mort- 
gagor redeeming  the  whole  property — Limita- 
tion Act,  arts.  Hi  and  US — Adverse  possession 
— Redemption  from  liim. 

Held,  that,  when  one  of  the  several  co- 
Diortgagors  redeems  the  entire  property,  it 
cannot  be. said  that  he  has  the  same  rights 
and  stands  exactly  in  the  same  position  as 
the  mortgagee  with  regard  to  tho  share  of 
his  co-mortgagors.  The  debt  in  the  case  of 
such  a  payment  is  entirely  discharged  and  the 
mortgage  is  redeemed ;  and  the  redeeming 
co-mortgagor  has  no  right  in  the  shares  of 
his  co-mortgagors  oilier  than  that  of  a  charge 
on  those  shares  for  the  money  paid  for  re- 
demption and  the  proper  costs  incurred  in  so 
redeeming.  (14  A.  1,  dissented,  26  B.  500 
followed). 

Held,  further,  that  the  limitation  for  re- 
deeming the  property  from  the  hands  of  such 
a  co-sharor  is  that  of  12  years  provided  for 
by  art.  144  of  the  Limitation  Act  and  the 
limitation  runs  from  the  date  when  the  re- 
deeming co-mortgagor  sets  up  his  adverse 
possession.  MAKHDUM  KH.AN  v.  MUSAM- 
MATJADL     9  0.  C   91(b)- 

622  P-     2H—Eedcmption Failure       to 

pay  money  on  date  fixed — Court's  poivcr  to 
enlarge  time  for  paynunt. 

The  failure  to  pay  money  on  or  before 
the  date  mentioned  \u  tho  redemption-decree 
does  not  absolutely  bar  the  mortgagor's 
right  to  obtain  possession  of  the  mortgaged 
property  ;  since,  the  Court  may,  under  s. 
93  of  the  Transfer  of  Property  Act  (IV  of 
1882)  upon  good  cause  shown,  enlarge  the 
time  for  payment  upon  such  terms  as  it 
thinks  fit.  The  plaintiff,  within  three  years 
of  the  date  of  the  decree,  produced  in  Court 
the  decretal  amount  and  prayed  for  possession 
of    the  moitgaged    property. 

Held  that  such  an  application  could  be 
treated  as  one  tor  enlargement  of  time 
under  s.  '.)3  of  tho  Transfer  of  Properly  Act, 
— ISHWAR     LIKGO     v.    GOPAL      JIVAJI. 

8  B  L  R  719  =  28  B.  102. 

623  S.  ^'i— Mortgage  -  Redemption — Power 
to  fitend  time  for  redemption  fixed  by  decree 
— Discretion. 

Held,  that  having  regard  to  tho  fact 
that  under  tho  decision  of  the  Courts  prior 
to  the  Full  Bench  decision  reported  in  25 
Mad.,  300  a  redemption  decree  was  not 
regarded  as  a  bar  to  a  second  suit  for  redemp- 
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tion  and  that  the  petitioners  were  thereby 
misled  as  to  tho  necessity  for  redeem! n" 
strictly  within  the  time  limited  by  tho 
decree  on  pain  of  altogether  losing  the 
right  to  redeem  the  Subordinate  Judge 
might  properly  in  the  exercise  of  his  discre- 
tion have  extended  the  time  for  redemption 
granted  by  him  in  the  appeal  against  tho 
decree.     SABAPATHY    PATTER    v     MANU 

KHAN.  13.  M-  L  J.  266- 

624  8.  2i— Mortgage  Decree— E.clcnsion 
of   time  for  payment. 

After  a  decree  on  a  mortgage  was  iiassod 
tho  mortgagor  applied  for  extension  of  timd 
for  payment  of  the  amount  due  on  the 
decree. 

Held  that  tho  proper  Court  to  hear  such  an 
application  is  the  Court  of  first  instance 
but  tho  Ai^pellato  Court  has  also  jurisdidiori 
to  extend  tho  time  in  a  case  in  which  there 
is  an  appeal  to  itself. -BABU  PRASVD  v 
KHIALl  R.AM,  3-  A- L- J- 828  =  A- W.  W 
1906  p.  203.  *^  ^  "■ 

625  8.  93— See  s.  2,  92,  93-25.  B.  101  No.  2 
su2Jra. 

626  8-  93— See     s.   GO,     92,   93  -A.  W   N 

1901.  P.  194   No.    235  supra. 

627  8-  93— See  s.  86,  87—25.  A.  231  No.  441 
supra.  See  also  s.  88,  89,  92 — 1.  A.  L.  J.  300 
No.  501  supra. 

628  8.  83-See  s.  88,  89,  93—3.  M.  L.  T.  281 
No.  502  snjyra. 

629  8.  93— See  s.  89,  9.3— 4  L.  B.  R.  1907 
P.  83  No.  555  supra. 

630  8.  93— See  s.  90,  92,  93—26  A.  507  No. 
590  supra. 

631  8.  93— See  s.  92,  9.3—3  B.  L.  R  554 
No.  G14,  23  A.  88  No.  615,  25  I\I.  300  No  616 
29  A.  481  No.  617,  2  N.  L.  R.  137  No.  GI9'  5  o' 
C.  82,  No.  520  supra. 

632  S.  94— See  s.  86,  88,  94—34  C.  150  No 
iiti. ^iipra. 

633  8.  94— See  s.  92,  9-3, 94—5  O.  C.  82  No 
520  supra. 

634  8-  2b—^^demption  by   co-mortgagor. 

His  charge  and  adverse  posse.-^sion—See  Limit- 
ation  Act  article    148— VASDEO   v    BAL4JI 

4BL.R  178=26  B  500 

635  S-  95— Mortgage— Co-mortgagors— Con- 
tribution. 

Held,  by  Stanley,  C.  J.  and  Burkitt,  J. 
(Bancrji,  J.,  dissenting)  that  one  of  two  or 
more  mortgagors  includijg  the  transferees  ol 
the  equity  of  redemption  from  any  of  them, 
whose  portion  of  the  mortgr  _cd  property  has 
been  sold  in  execution  of  a  decree  for  sale  on 
the  mortgage  and  has  fetched  at  auction  a 
larger  sum  than  was  rateably  attributable  to 
it,  but  has  not  discharged  the  whole  of  tho 
mortgage  debt  has  no  right  against  bis  co- 
mortgagors  to  compel  them  to  contribute 
and  indemnify  him  to  the  exent  by  which 
the  proceeds  of  the  sal3  of  his  portion 
of  the  mortgaged  property  was  in  excess 
of  the  amount  rateably  due  from  it.  He 
therefore  does  not  acquire  a  charge  in  res- 
pect of  such  excess  against  his  co-mortgagor's 
portion  of  the  mortgaged  property.  12  All,, 
110;  i  All.,  5S;  U  Cat.,  809;  26  Mad.  686;  HI 
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Cal,  li2;  2i  Mad.,  96.  20  Mad.,  23;  U  All,  273; 
32  Cal.,  lOO'^ref erred  to. 

Per  Banerji,  J. — There  is  do  distinction  in 
principle  between  a  case  in  which  a  payment 
ha;  been  made  to  avert  a  legal  process  and  a 
case  in  which  payment  has  been  enforced  by 
sale  of  the  property  of  the  claimant  for  con- 
tribution. In  both  cases  bis  claim  is  based 
upon  the^grouud  that  his  property  has;,con- 
tributed  more  than  what  it  was  liable  for,  and 
that  the  defendant  has  benefitted  thereby. 

Where  one  of  the  properties  has  con- 
tributed more  than  its  rateable  share  of 
the  mortgage  debt,  the  owner  of  such 
property  is  entitled  to  claim  contribution 
from  the  property  which  has  not  dis- 
charged its  own  quota  of  liability  and  to 
be  indemnified  for  the  loss  sustained  by 
him  to  the  extent  by  which  the  owner 
of  the  other  property  has  benefited.  In 
determining,  therefore,  whether  a  claim 
for  contribution  in  such  a  case  can  be 
sustained  the  test  is  whether  the  payment 
made  by  the  claimant  or  the  amount 
realized  by  the  sale  of  his  property  exceeds 
the  amount  for  which  that  properly  was 
rateably  liable  and  whether  the  property 
from  the  owner  ot  which  contribution  is 
claimed  has  to  that  extent  been  relieved 
of  liability  and  has  thus  benefited.  And 
it  is  imniaterial  whether  the  amount  paid 
has  been  realized  by  coercive  process  and 
■whether  or  not  it  has  fully  discharged  I 
the  debt.  There  is  no  authority,  for  the 
proposition  that  a  suit  for  contribution 
cannot  be  brought  until  the  whole  amount 
of  the  debt  has  been  paid.  Each  case  will 
depend  on  its  own  merit,  it  must  be 
established  in  each  case  that  the  claimant 
has  been  indemnified  and  that  his  op 
ponent  has  benefited  by  being  eased  to 
the  extent  of  the  amount  claimed.  IBN 
HA.SAN    V.    BRUBHCKAN   SARAN.     A-  L- 

J,  1904  p.  148= A.  W.  N.  1904  P-  74  = 
26.  A.  407- 

636-  S  9^—Constrxiction  of  Statute — Mort- 
gage— Charge — Contribution — Limitation  Act, 
Sch.  II,  Art.  132. 

\Yliere  the  ordinary  meaning  of  the 
language  of  a  stature  loads  to  a  manifest  con- 
tradiction of  the  apparent  purpose  of  it,  or 
to  some  inconvenience  or  absurdity,  a  cons- 
truction may  be  put  which  will  bring  the 
language  into  accord  with  the  apparent  in- 
tention even  though  it  is  necessary  to  reject 
■words  altogether  or  to  interpolate  other 
■words.  S.  95  of  the  Transfer  of  Property  Act 
must  be  read  as  if  after  the  words  ■  and 
obtain  possession  thereof"  some  such  words 
as  "if  the  mortgage  be  in  possession"  were 
interpolated.  The  object  of  this  section  ap- 
parently is  to  give  to  a  co-motgagor,  inde- 
pendently of  the  nature  of  his  mortgage,  a 
charge  on  a  share  of  a  co-mortgagor  for  the 
proportion  of  the  share  of  the  mortgage  debt 
paid  by  him  to  redeem  the  property.  Art. 
132  of  Sch.  II  of  the  Limitation  Act  governs 
a  suit  for  contribution  brought  by  such  co- 
mortgagor    who    has    paid  oS   the  mortgage 


Sup:  Govt,  acts  (IV  of  1882)     (.Cont<f). 

debt,  against  another  co-mortgagor.  BHUG- 
WAN  D.AS  V.  HARDRI.  L  L-  E-,  26  A.', 
227;  A.  W.  N,  WO'J.P  3- 

637-  S-  95— .=1  pinxuase!-  of  a  part  of  equity 
of  redemption  redeeming  th',  whole — hicn — ■ 
Mortgage  Redemption.— 'RUG.'^Xj  SINGH  v. 
SATNARAIN    SINGH.      A.  W.  N-  1904  P- 

208  =  1  A-  L  J.  675  =  27  A.  178 

638-  S.  95. — Meaning  of  "obtains  posses- 
sion" Joint  decree  against  several  mortgagors 
Redemption  by  one  of  the  co-mortgagors — 
charge  on  auothcrs  shares— .Sec  Mortgage — 
Redemption.— CT-ii.\5\j.KU  MAULA  KHAN  V, 
BANNO  KHANAM.    4  0-  C-  373- 

639  S.%^- Joint  mortgage  bond  inordi- 
nary form — Payment-'by  one  mortgagor  and 
redemption  of  loUole  property  viortgaged — 
Charge  on  property  of  cx>  mortgagors— Fail- 
ure of  plaintiff  in  suit  for  money  paid  on 
mortgage  to  prove  that  hi-  executed  bond  as 
surety  only — Right  to    contribution. 

The  fact  that  a  plaintiff  has  claimed 
too  much  on  one  cause  of  action  does  not 
preclude  him  from  recovering  what  he  is 
actually  entitled  to  on  anotlier  cause  of 
action,  provided  that  the  pleadings  are  wide 
enough  to  cover  such  a  claim.  The  construc- 
tion of  s.  95  of  the  Transfer  of  ;  Property 
Act  (IV.  of  1882;  should  notlimit  its  operation 
to  mortgages  under  which  possession  passes, 
and  therefore  on  redemption  properly  re- 
passes ;  the  better  way  is  to  construe  it 
distributively,  to  make  the  condition  of  ob- 
taining possession  ^apply  ouly  to  the  cases 
in  which  its  fulfilment  is,  from  the  nature 
of  the  mortgage,  possible,  and  in  other 
cases  to  make  the  charge  follow  on  redemp- 
tion. To  raise  funds  for  the  defence  of  a 
relative,  the  plaintiff  and  defend.i.uts  jointly 
executed  a  bond  in  the  ordiunry  form, 
each  pledging  immovable  property  as  secur- 
ity. The  plaintiff  eventually  paid  off  the 
amount  due  on  the  bond  and  redeemed  all 
the  property  mortgaged.  In  a  suit  la  which 
he  claimed  the  whole  sum  paid  by  him  oa 
the  ground  that  he  had  executed  the  bond 
only  as  a  surety,  the  defendants  denied  that 
he  was  a  surety,  and  pleaded  that  he  was 
only  entitled  to  a  rateable  amount  from 
each   of  them. 

Held  that  the  plaintiff's  failure  to  prove 
that  lie  was  merely  a  surety  on  the  bond 
did  not  preclude  from  him  recovering  a  pro- 
portionate share  from  each  of  the  defendants; 
and  that  under  s.  Do  of  the  Transfer  of 
Properly  Act,  he  was  entitled  also  to  a 
charge  for  such  amount  on  the  defendant's 
interest  in  the  propertv  respectively  mort- 
gaged by  them.— AHMAD  WALI  KHAN  w. 
St?A:\[SHUL   JAHAN    BEGAM,    3    A-    L- J- 

330;  10  C  W  N;  625  =  3  C-  L  J.  481=8-  B- 
L.  R.  397=21  A  4S2  (P O- .      ,     ^ 

610     S.  Q5—Purehnser  of  eg^iuty  of  redemp- 
tion—Suit  for  co-itribniion. 

The  term  "mortgagor"  in  s.  95  of  the  .\ot 
includes  purchasers  of  quality  of  redemption 
who  stand,  for  all  other  purposes,  in  the 
same  position  as  mortgagors.  (S  B.  497  rcfer- 
r;d  to). 


(  705  ) 


CIVIL  DIGEST  OF  CASES 


(    706    ) 


Sap:  Govt,  acts  (IV  of  1882)  (CotUd.) 

The  section  must  be  road  as  if  the  words 
"obtains  possession"  ran  as  follows: — "Obtains 
possession  when  the  morlgigoe  had  possession 
under  his  mortgage."  Taorefore,  the  sec- 
tion must  not  be  limited  in  its  application 
to  the  case  of  usufi  actuary  mortgages  only. 
(26  A.  227  followed): 

Where  a  purchaser  of  equity  of  re- 
demption of  a  mortgage  by  conditional  sale, 
the  mortgagee  not  having  possession,  re- 
deems the  property,  ho  may  sue  the  mort- 
gagors for  contribution  and  bring  their 
shares  to  sale.— MOHAN  SETH  v.  KASHI- 
NATH,  3  N.  li.   R-  92. 

641  S.  95— See  s.  55  (6)  (b),  82,  95—9  0.  G. 
259  No.  10s  supra. 

6i2  S-  95-See  3.  60,  83,  95—27  A.  178  No. 
236  supra. 

643  S  95— See  s.  82,  95,  100—9  G.  W.  N. 
865  No.  353  supra. 

644-  S-  95— See  S.  82,  95—4  C.  L.  J.  79 
No   3-il    supra. 

645.  S-  95-— See  S.  85,  81,  82.  95  etc. 
—29.   M.   217  No    423  supra. 

646-  S-  95.— See  S.  92,  95—9  O.  C.  91 
No    521    supra. 

647.  S  93— See  S.  85,  96— 29.  >I.  84  No 
426   and    25.    JI.    103   No   427   su2->ra. 

648-  S-  93.  'iT.— Civil  Procedure  Code,  S 
295 —Morlgage— Suit  for  sale  of  entire  pro- 
perty l>!)  holder  of  usufructuary  and  simple 
viortgayi'S  over  the   same  property. 

A  mortgagee  held  several  simple  mort- 
gages over  properties  A  and  B,  and  also  a 
uaulrueluary  mort^a^e  of  prior  date  over 
property  B. 

Held,  that  the  mortgagee  was  not  en- 
titled to  bring  to  sale  the  property  cover- 
ed bv  his  simple  mortgages,  snbj:otto  the 
usufructuary  mortgage  held  by  him,  nor 
could  he  bring  to  sale  the  whole  property 
for  the  aggregate  amount  of  his  mortga- 
ges, simple  and  usufructuary. — BHAGWAN 
DAS  V.  BHAWANI.  A.  W- ».  1903.  P.  177 
=  28.   A.  14- 

649-  S.  93.  97. — Appropriation  of  sur- 
plus sale  proceeds  by  mortgagee — C.  P.  G.  S. 
2H5  proviso  (c)— Interest  to  date  of  reilisalion, 
rate  of. 

If  a  mortgagee  receives  any  money  out 
of  the  surplus  sale  proceeds  of  a  share  in 
the  property  mortgaged  to  nim,  sold  in  ex- 
ecution of  a  decree  ou  a  prior  martgigo. 
from  some  of  the  mortgagors  to  whom  the 
share  belonged  and  against  whom  the  dec- 
ree was  obtained,  he  is  bound  to  apply 
the  money  to  the  satisfaction  of  bis  mort- 
gage debt  only  in  case  he  receives  it  by 
virtue  of  his  security  and  not  otherwise, 
although  the  payment  might  be  made  to 
him  by  the  said  mortgagors  in  satisfaction 
of  otticr  debts  due  to  him  from  them. 
The  Court  is  quite  competent  to  allow  in 
a  mortgage  decree  interest  at  the  stipulated 
rate  up  tj  the  actual  date  of  realisation. 
Rams  ear  Koer  v.  Mahomed  Medhi  Hossciii 
Khan,  (I.  L^  R.,  26  Gal.  39;  L.  R.  25  I.  A. 
179),  and  Maharaja  of  Bhartpur  v.  Hani 
Kaniio  D,i,  (I.   L.   R.,  23  All.   181;  L.  R.  28 
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I.  A,  35),  followed.— GANG  A  RAM  iI.\RWA- 
RI  V.  JAIBALLAU  NARAIN   SINGH,   I.  L- 

E-,  SO  C-  953. 

650.  8.  97 — Mortgagee  having  two  mort- 
gages over  the  same  property  sued  for  sale 
on  the  first  mortgage — Subsequent  suit  barred 
— His   remedy. 

Where  a  mortgagee,  with  two  mort- 
gages wu  the  same  property,  obtained  a 
decree  for  sale  of  the  mortgaged  property 
in  satisfaction  of  the  first  nrortgago,  he  is 
debarred  from  bringing  a  subsequent  suit 
for  sale  on  the  second  mortgage,  even 
though  he  made  no  mention  of  the  second 
mortgage  in  the  plaint  in  the  former  suit 
(24  A  429,  25  W.  103  refd.  to.  20  A.  322 
Dosstd).  But  it  may  be  open  to  him,  whea 
the  decree  in  the  first  suit  is  executed,  to 
enforce  his  claim  on  the  second  raortgago 
under  S.  97  of  the  Transfer  of  Property 
Act,  by  proceeding  against  any  surplus  that 
remains  after  satisfying  the  decree.  KRISH- 
NAMAGHARIAR      v.      ANANGARACUARI- 

AR,  17   M    L-  J.  301. 

651-  S.  87.— See  Ss.  70,  82,  97—29  C.  803 
No.  297  supra. 

652-  S-  97.— See  Ss.  85,  96,  97—25  M.  108 
No.  427  supra. 

653-  S.  97.— See  Ss.  8.«,.97— 23  A.  181  No. 
516  Mipra. 

654-  S.  97.— See  Ss.  96,  97—26  A.  14,  No, 
Gly  and  30  0.  953,  No.  6i9  supra. 

655-  S-  98- — Usufructuary  mortgagee's  suit 
for  sale — Covenant  to  pay. — See  mortg-xgo  deed 
construction.  K.\NG.\YA  GUHUKAB  v. 
KALLB.MUTHU  ANNAVI.  14  M.  L- T.  61 
-=27  M   526.  F-  B-     (Sea  No.  137  supr.i}. 

658.  S.  93.— 3fee  Ss.  58,  (1)  (d)  and  98—27 
B.  ll'.W,  No.  191  supra. 

657.  3.  98— See  Ss.  59  and  93— EO  M.  300, 
No.  210  supra. 

658.  S.  98- — Application  of  the  section  to 
anomalous  murlgages  created  before  T.  P.  A.  — 
Mortgage  called  UbhaijapaUam. — >oo  ^lortgaga 
redemption.  NEEL'KANDVN  N^MBUDRI- 
PAD  j;,  ANANTHA  KRISHNA  lYEii.  1  M. 
L.  T.  426  =  16  M.  1a.  J.  482=30  M.  61. 

659.  S-  Qfi.—ltight  to  red'em— Clog— Penal 
condition— Hard  and  inequitable  condition  - 
Picuniary  compensation  for  breach  or  contract — 
See  Contract.  Act  IX  of  1372,  S  74,  No.  806 
col.  346.    6  0-  C- 167. 

630-  S- 98- — Anomalous  mortgageSuit  to 
recover  money— An  intcrat  by  sale  of  mortgaged, 
propcrti) — Damages — Limitatim  Act, art.  t-tO — 
Sea    Mortgage.     RAM  PBRSHAD  u.  UMll.^0. 

7  0  C-  H. 

681.  S  Q^.— Whether  S.  43,  G.  P.  G.  is  con- 
trnilrd  bii  S.  99,  T.  P.  4.— See  C.  P.  C,  section 
43.     GOVIND    V.    PARASHAB.-^M.     2    B.  I". 

H  r24=25B  161.  ,   „ 

6S3  S.  99  &  67- — Public  Demands  Recovery 
Act  (Ben.  Act  VII of  1S8U)  Ss.  2,  7  {1),  S  (;),  10, 
19-.-lgriculturists'  Loans  Acl  {XII  of  Itiii) 
S.  5—T.iccavi—What  piasses  at  a  sale  under 
the  Pu'dic  Demands  Recovery  Act— Bight,  title, 
and  interest  of  the  judymenl-debt'>r—Hyiiothe- 
calion  of  land— Mortgage  -Act   XI  of  lcij9,  S. 
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5— Ben.   Act    YII  of  1S6S,   S.  I— Revenue  saie 
law. 

When  a  property  is  sold  in  enforcement  of 
a  certifiedte'under  Bengal  Act  VII  of  1880, 
filed  by  the  Collector  to  recover  amount  due  to 
the  Goverumeat  for  advance  made  under  the 
Agriculturists'  Loans  Act,  nothing  but  the 
judgment  debtor's  right,  title,  and  interest 
in  the  property  at  the  date  of  service  of  the 
notice  under  s.  10  of  Act  VII  of  1880  can 
pass  to  the  purchaser.  Such  a  sale  has  not 
the  oFfect  of  a  sale  for  arrears  of  land  revenue 
or  oJ  an  assignment  to  the  purchaser  of  the 
mortgage-interest  created  in  favour  of  the 
Government  by  the  bond  executed  by  the 
judgment-debtor  under  the  Agriculturists' 
L,oans  Act.  LACHMI  NARAIN  SINGH  v. 
NAND   KISHORB    LAL    DAS.     6  C-  W.  Nm 

484  =  29  0  537- 

663-  S.  99-— R«<rospcc(it)e  effect — Old  Laxu. 
S.  99  of  the  Transfer  of  Property  Act  do 
not  apply  to  sales  perfected  before  the  Trans- 
fer of  Properly  Act  came  into  force  in  execu- 
tion of  money  decrees  obtained  by  mort- 
gagees ou  claims  independent  of  the  mort- 
gage. Mathuraman  Chetty  v.  Ettaj'pasami 
(I.  L.  B.,  22  Mad.,  372) :  Martand  v.  Dhondo, 
(I.  L.  R.,  22  Bom..  621',  referred  to.  NANU- 
VIEN  V.  MATHUSAMY  DIKSHADAR,  15 
M  L  J.,  44.5. 

661.  S.  9Q.— Execution-sale— C.  P.  C,  s. 
S87,  cl.  (e) — Proclamation  of  sale — Value  of 
properly — Executing  Court — Right  of  mortgagee 
to  bring  mortgaged  property  to  sale — Decree  for 
interest — Legality  of  decree. 

S.  287,  cl.  ((■),  of  the  Civil  Procedure  Code 
does  not  require  the  executing  Court  to  make 
an  investigation,  on  the  application  of  the 
j  idgment-debtor,  into  the  question  of  the 
value  of  the  proporty  to  be  sold  to  record 
evidence  and  to  come  to  a  decision  on  the 
point.  Saadatmand  Khan  v.  Phul  Kuar  (I. 
L.  R.,  20  All..  412) ;  (L.  R  ,  25  I.  A.  IIG)  and 
Sivasami  Naickar  v.  Ratnasami  Naickar,  (I. 
L.  R  ,  23  Mad.  563),  distinguished.  S.  99  of 
the  Transfer  of  Property  Act  does  not  pre- 
vent a  mortgagee  from  bringing  the  mort- 
gaged property  to  sale  in  execution  of  a 
decree  for  interest  only,  obtained  in  accord- 
ance with  the  terms  of  the  mortgage  bond. 
The  executing  Court  cannot  call  the  legality 
of  a  decree  iu  question.  Muharaja  of  Bhart- 
pur  V.  Rani  Kanno  Dei,  (I.  L.  R.,  23  All., 
181),  followed.  K\SHI  PERSHAD  SINGH 
V.  JAMUN  >.  Pi:ftSHAD  SAHU,     8  C-  W-  N- 

264=31  C  922. 

665-  8.  99 — Mortgage  ■  of  land  — Subse- 
quent sale  of  equity  of  redemption  in  execution 
of  decree  in  favour  of  third  party — Purchase 
of  equity  of  red::mptioii  by  miyrtgajce — Subse- 
quent suit  by  mortgagor  to  redeem — Hain- 
tainahility. 

In  1882,  plaintiff's  father  mortgaged 
cortaiu  immoveable  property  belonging  to 
the  tarwad  now  represented  by  plaintiB; 
and,  subsequently,  the  mortgagee  purchas- 
ed the  equity  of  redemption  of  the  lands 
at  a  sale  which  was  hold  in  execution  of 
a  decree   in   favour   of   a  third   party.     Both 
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the  mortgage  and  the  sale  were  binding  on 
the  tarwad.  Plaintiff  now  sued  to  redaem 
the  lands  contending  that  she  wis  entitled 
to  do  so  inasmuch  as  the  sale  of  thu  equi- 
ty of  redemption  had  not  been  effected 
in  a  suit  for  sale  by  the  mortgagee  on 
bis  mortgage : 

He'.d  that  plaintiff  wa3  not  entitled  to 
redeem.  Erusap^ia  Mudaliar  v.  Commercial 
and  Land  Mortgage  Bank  Limited  (I.  Li. 
R.,  23  Mad.  377),  not  followed.  IKKOl'HA 
V.  CHAKlilAMMA.     27    M-    428. 

666-  8.  29— Sale  of  equity  of  redemption 
by  mortgagor —Purchase  by  mjitgagee — Non- 
joinder   of   parties. 

The  purcbaser  of  the  equity  of  redemp- 
tion of  a  part  of  the  moi-cgagod  property 
sued  for  and  obtained  a  deuree  for  redemp- 
tion and  got  possession  thereunder.  But  as 
he  failed  to  pay  the  amount  directed  by 
the  decree,  the  mortgagee  in  exeout.oa  of 
a  decree  for  cost  and  mesne  profits  biought 
to  sale  the  equity  of  redemption  and  pur- 
chased it  himself.  Some  20  years  alter 
the  representatives  to  the  purchasers  of 
the  equity  of  redemption  brought  a  suit 
for  redemption  alleging  that  under  s.  99  of 
the  Transfer  of  Property  Act,  tbe  pure!  asj 
of  the  equity  of  redemption  by  the  mort- 
gagee was  null  and  void.  The  legal  repre- 
sentatives of  the  mortgagee  were  njt  made 
parties   to  the  suit. 

Held  that  the  suit  was  bad  for  non- 
joinder of  parties.  The  sale  ot  th  :  equity 
of  redemption  to  the  mortgagee  was  only 
voidable  and  not  void  and  could  not  be 
impeached  after  a  lapse  of  20  yeirs.  MU- 
H.V.vIMAD  ABDUL  RASHID  KHAN  v. 
DILSUKH  RAI.  A.  ^W.  N  ,  1905,  p.  83^ 
27-  A.  517- 

667.  8.  29— Mortgage— Suit  for  sale  on 
a  mortgage — Compromise  resulting  in  a  mm  y 
decree — Mortgagee  not  competent  to  sell  mort- 
gaged   property    in   execution   of   such   decree. 

A  mortgagee  brought  a  suit  for  s.vla 
ou  his  mortgage.  The  suit  was  compro- 
mised, and  the  mortgagee  took  a  money 
decree,  in  which,  however,  the  ^roperiy 
originally  hypothecated  to  him  was  iet  out 
as    being   charged. 

Held  that  the  mortgagee  decree-bolder 
could  not  bring  the  mongaged  property 
to  sale  iu  execution  of  his  decree,  buc,  if 
he  w'shed  to  do  so,  he  would  have  to  in- 
stitute a  suit  under  s.  67  ot  tha  Transfer 
of  Property  Act  on  the  decree.  Aibhoyes- 
sury  Dabee  v.  Gouri  Sunkar  Panday  I.  L. 
R..    22   Gal.   859,     followed.     HEM     BAN    v. 

BIHVRI  GIR.  2  A-  L  J-  479=A-  W-  "S- 
1905-  p.  189=28.  A-  58- 

668-  8.  2%—Silc  for  arrears  cf  ren' — 
Rights  of  purchaser — Landlord  haoing  a 
mortgage   of  the   holding. 

The  sale  of  a  holding>in  execution  of  a 
decree  for  rent  obtained  by  a  laidlord,  who 
also  held  a  mortgage  of  the  holding,  is 
void,  and  the  purchaser  at  the  ale  acquii.  s 
no  title  against  another  mortg  gee  of  ti  e 
holding,  who   has   purchased   it   under  a  de- 
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cree  on  his  mortgage.  Sheodcni  Tcwari  v. 
Kam  Saran  Singh  (I.  L.  R,  2f>  Cal.  164), 
Jo  -owed.     BASIRUDDI    v.    KAILAS    KAMI- 

NI  DEVI.    I.  L  R.  83  C-  113- 

669-  S-  99- — '^'^^  vierely  declaratory  of  old 
latu^ Purchase  by  mortgagee  of  equity  of  re- 
demption in  execution  of  decree  not  based  on 
mortgage — Effect  on  the  right  of  sons  of  mort- 
gagor. 

S.  99  of  the  Transfer  of  Property  Act 
is  not  merely  declaratory  of  what  was  ac- 
cepted and  enforced  as  law  before  the 
passing  of  the  Act  and  effect  ought  no,t  to 
bo  given  to  the  new  restrictions  imposed 
by  tUal.  ssection  so  as  to  give  them  retros- 
pective operation.  Muthuraman  Chetty  v. 
Eitappasami  (I.  L.  B.,  22  Mad.  372),  distin- 
guished. When  the  mortgagee,  at  a  Court- 
sale  perfected  before  the  passing  of  the  Act 
and  brought  about  in  respect  of  a  claim 
independent  of  the  mortgage,  purchases 
the  right  of  redemption  in  the  mortgaged 
property,  such  purchase  passes  to  him  the 
whole  interest  as  effectually  against  the  sons 
of  the  judgment  debtor  as  against  the  judg- 
inent- debtor  himself  and  the  sons  cannot 
sue  to  redeem  the  property  so  sold  or  their 
share  therein.  NANNUVIEN  v.  MUTHU- 
SAMl  DIKSHADAR.  15  M.  L-  J»  455  = 
29   M.   421. 

670.  B-  99- — Bx«cutio?t  of  decree — Assign- 
ment of  money  decree — Application  by  assig- 
nee for  sale  of  ?qu1ty  of  redempticnt. 

H.  obtained  a  simple  money  decree 
against  the  appjlUnt  and  subsequently  assign- 
ed the  decree  to  M.  The  appellant  bad 
mide  a  usufructuary  mortg^.ge  of  his  pro- 
perty to  H.  The  decree  had  no  reference 
to  the  mjrtgxge  or  the  debt  secured  by  the 
mirtgage.  In  execution  of  the  decree  M. 
sought  to  bring  to  sale  the  equity  of  re- 
demption of  the  appellant  in  respect  of  the 
pi-opdrty    mortgiged    to  H. 

H.-li,  thit  there  was  nothing  in  sec- 
tion U'J  of  the  Trvusfer  of  Property  Act  to 
proliibit  M.  to  have  the  equity  of  redemp- 
tion sold  in  exoQutiou  of  the  decree  assigned 
to  him.  2i  Gil.,  Sl-i  disliiiguished.  BANH 
BAL  V.  MANNI  L\C  A.  W  IT-  1905 
p.  42  =  2    A-  L.  J    121  =  27    A.  450 

671-  S-  99- — Possession  obtained  by  mnrt- 
gig.tes  as  and.ionparckis'.r'i  of  the  equity  of 
re.Lcinptio.i  in  execution  of  a  decree  ctdained 
o:i  anotli:r  d'M.  L-g-%lily  of — Sithseqitent 
m irlgaje-sait— Account  betivecn  the  mortgag'ir 
and    the    miHg-uy.e.—Eiuity. 

Tbe  pi'ior  m>rtg:v^6js  obtained  a  dec- 
ree aguiiiC  the  mjrtgigor  on  anotlier  debt 
due  to  Ihj.n,  and  in  exeoution  of  that  dec- 
.  ree  puroUned  the  cx.iity  of  redjmptian 
themselves,  and  obtained  possession  of  tbe 
property  mortgaged  In  a  suit  by  them  to 
enforce   their    murtgage  — 

hleldy  that  the  plaintiffs'  possossion  in 
execution  of  tijat  decree  was  not  in  accord- 
ance with  law,  tbe  proceodiugs  being  con- 
trary to  section  99  of  the  Transfer  of  Pro- 
perly .\ct;  that  in  the  account  to  be  taken 
of   tile  aanount  due  on  the  mortgage   to  the 
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plair»tiffs,  the  amount  realized  by  them  dur- 
ing the  period  of  their  possession  as  pur- 
chasers under  the  decree  obtained  by  them 
should  be  set-off  against  the  amount  due 
under  their  mortgage;  and  that  the  plain- 
tiffs, mortgagees,  were  entitled  to  receive 
credit  far  tlie  sum  paid  by  them  as  pur- 
chase money.  SHIBDAS  DAS  v.  KALI  KU- 
MAR ROY.  7  C  W  N-  532,  30  C  463- 
672-  S.  99- — Execution  of  decree — Sale — 
Irregularity  of  procedure — Sale  of  property 
of  persons  not  party  to  proceedings — Null  and 
void^Due  representing  of  estate  of  a  deceas- 
ed debtor  — De  faoto  managfir  of  Hindu  fa- 
mily— Equity  of  redemption  taken — Liability 
of  mortgage'.. 

Sales  in  execution  of  decree  cannot  be 
treated  as  void  or  be  avoided  on  the  grounds 
of  any  mere  farm.il  irregularities  of 
procedure  in  obtaininig'the  de<!raes«:)r  in  the 
execucion   of  them. 

The  Court  has  no  jurisdiction  to  sell 
the  property  of  persons  who  wore  not  par- 
ties to  the  proceedings  or  properly  repre- 
sented on  the  record.  As  against  such  per- 
sons the  decrees  and  sales  purporting  to 
be  made  would  be  a  DUility  and  might  bo 
disregarded  without  any  proceeding  to  sot 
them  aside.     I  Marsh  6i7  folloiued. 

The  Indian  Courts  have  properly  exer- 
cised a  wide  discretion  in  allowing  the 
estate  of  a  deceased  debtor  to  be  represent- 
ed by  one  member  of  the  family,  and  in 
refusing  to  distrub  judicial  sales  on  the 
mere  ground  that  s  imo  members  of  the 
family,  who  wero  minors,  were  not  made 
parties  to  the  proceedings,  if  it  ap- 
pears that  there  was  a  debt  justly  due 
from  the  deceased,  and  r»o  pi-ejudico  s  showii 
to  the  absent  minors.  But  these  are  usu- 
ally cases  where  the  person  named  as  de- 
fendant is>  do  facta  manager  of  a  Hindu 
family  property,  or  has  the  assets  out  of 
which  the  decree  is  to  be  satisfied  under 
his  control. 

A  mortgagor  cannot,  by  obtaining  a  mo- 
no; deoi-ee  for  the  mortgage  debt,  and  tak- 
ing the  equity  of  redoniption  in  execution, 
relieve  him.self  of  his  obligations  as  mort- 
gagee, or  deprive  the  mortgagor  of  his  right 
to  redeem  on  accounts  taken,  and  with 
the  other  sa,foguar<ls  usual  in  a  suit  on  the 
mortgage.     9.    G    W-    Tf     201  =  7-    B    L     E. 

1  =  2.    A.  U  J.  71=32-  I   A.    23=32  C 

AQC     #p       Q  \ 

673.  S-  '^^-UcgulationKVU  of  la)6,Sec■ 
tio■ls7  andH—Morlg-tjeby  way  of  co:iliti>  at 
Side— Money-decree  oil  m>rtgag'!—Saleof  equity 
of  redemption—Purchase  by  mirlg.ige-  coiif'rs 
no  title  cui  him — CiuU  Procedure  Code  (Act 
XIV  of  1S83).  Secticyn  Hi— Execution  of  decree 
—S.ale —Suit  for  possession— Plea  that  sale  loas 
illegal— Revision — Civil  cases— Material  irre- 
gularity. 

The  plaintiff  instead  of  proceeding  to 
foreclosure  his  mortgage  bv  way  of  con- 
ditional sale  under  Regulation  XVII  of 
1S06  brought  to  sale  equity  of  red.iinption 
of    the     mortgaged     property    in    axeeutiou 
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of  a  clecrse  for  money  obtained  by  him 
on  the  moi'igag'5  aaJ  purchased  it  him- 
self and  oblaiiuMt  formal  possession  through 
the  exeoution  Court.  .Afterwards  he  brought 
the  present  sviit  for  possession  of  the  property 
as  owner.  It  was  ploidod  that  the  suit  was 
bad,  for  the  plaintiff  should  have  proceeded 
under  the  R^guWtion  XVII  of  ISOO.  The 
pica  was  aoo,'!pted  on  appeal  and  the  suit  was 
dismissed  among  others  on  the  gronnd  that 
the  sale  was  held  in  contravention  of  the 
provisions  of  section  99  of  the  Transfer  o! 
Property  Act. 

It  was  contended  on  revision  that  order 
of  dismiss:']  of  the  suit  was  wrong,  for  (1)  the 
plaiutiif  was  not  bound  to  foreclose  the  mort- 
gage under  the  Regulation,  and  the  Transfer 
of  Property  Act  was  not  applicable  to  the 
case  and  (2)  that  the  plea  was  barred  by 
section  2il  of  the  Civil  Procedure  Code. 

Hd'-l,  that  the  contentious  had  no  force 
and  there  was  no  material  irregularitv  for 
the  exercise  of  revisioual  powers  by  the  Chiaf 
Court.  Though  the  Transfer  of  Property  Act 
was  not  in  forca  in  the  Punjab  the  principle 
of  section  '.19  of  the  Acr,  was  of  gtmoril  appli- 
cation. JAGAN  NaTH  v.  BUDHWA.  p. 
V:  R ,  1906,  P  2?=157,  P-  L  R.  1908=2 
r.  R.  1907 

6/4.     S.  ^%.—Altacliimnt  of  mortgaijed  pro- 
Ijerty — i>»»e  in,  execution— Separate  suii. 

Section  99  of  the  Transfer  of  Property 
Act,  18S2,  forbids  the  sale  of  the  mortgaged 
property  in  execution  of  the  decree  at  the 
instance  o;  the  mortgagee  ;  but  it  is  no  bar 
to  an  attxchmcnt  of  the  property.  IvA.TI 
INUSIvA.Jl  BAPU  u.   KAJI   INUS    KAJIBA. 

8  B  L.  11  .573. 

675.     S.  93— S  lie  violating  S.  90. 

i\.  sale  in  contravention  of  S.  99,  T.  P.  S.., 
is  only  voidable  and  not  void,  and  a  person 
who  has  been  a  party  to  the  decree  and  sale 
proceedings  cannot  subsequently  seek  to  re- 
deem the'  mortgagee-purchaser,  treating  the 
purchase  as  a  unllitv.  DHARAINKOTA 
A'ENK\YY\    V.    SURAYYA.     17    M-    L-    J. 

82-5  =  30  M-' 62 

676-  S  9o.-V;rfn/ecZ  S.  2ii,  C.  P.  G.  when 
bars  separate  suits — Bar  p^trchase  by  stranger — 
Suit  to  redeem — Suit  to  set  aside  mlc. 

If  property  is  sold  in  contravention  of 
S.  99,  T.  P.  A.  and  brought  by  a  stranger,  the 
proper  course  for  the  j  idgment-debtors  is  to 
soak  to  set  it.  aside  in  ..xecution  and  not  by  a 
separate  suit.  A  sale  in  contraventioo  of 
S.  99  of  the  Transfer  of  Property  Act,  is  not 
void  but  onlv  voidable  ;  and  where  the  mort- 
gngeo  bims  f  becomes  the  purchaser,  he  can- 
not by  such  sale  and  purchase  free  himself 
from  his  liability  to  be  redeemed.  But  this 
equity  does  not  arise  against  a  stranger 
auction    purchaser.      MUTHU    v.    KARRU- 

PAN.    17  "^  t-  J  ,  163=30  M.  313. 

677 — S-  99— S.-j'c  of  mortijar/ed  property  in 
ejycuiion  of  simple  money-decree  accepted  by 
mortij.Kjee  C.  P.  C.  s.  311. 

Ahhough  the  mortgagee  disclaims  all  in- 
terest in  his  m  'rtgage  and  asks  for  and  ob- 
tains a  i,impl3  money-decree,  s.  99  dobars  him 
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from  bringing  the  mortgaged  property  to 
sale  in  execution  of  the  simple  money-decree 
(A.  W.  N.  1905  P.  152  followed).  But  if  such  a 
sale  is  held  and  confirmed  and  a  certificate  is 
gritited  to|tho  auction-purchaser  the  salocanaot 
afterwards  be  impeached,  because  it  violated 
s.  99  T.  P.  A.  (A.  VV.  N.  1903  P.  48,  12  C.  W.  N. 
1,  10  M.  L.  J.  110,  2G  C.  727,  29  A.  612  referred, 
33  C.  293  diss). 

Any  irregularity  in  publishing  a  sale  is 
a  matter  to  be  dealt  with  under  s.  311,  Civ. 
Pro.  Code.  KISHAN  LAL  v.  UMRAO  SINGH, 

A.  W.  N.  (1908),  49. 

678  s.  99 — Sale  of  mortgaged  property  in 
execution  for  costs  confirmed — Subseiiuenl  suit 
for  redemption. 

A  portion  of  a  mortgaged  property  was 
sold  in  execution  of  a  decree  for  costs,  other- 
wise than  under  the  provisions  of  section  99 
T.  P.  A.  and  was  purchased  by  the  assignees 
of  the  mortgagee  decree-holder,  aud  this  sale 
was  confirmed. 

Held,  that  the  mortgagor  could  not 
obtain  redemption  of  the  portion  of  the  pro- 
perty so  sold  (IS  A.  325  followed)  although 
the  integrity  of  the  mortgage  having  been 
broken  up  he  could  obtain  a  decree  tor  re- 
demption of  the  unsold  portion. — M.iDAN 
MMvUND    LAL  t,'.   JAMNA  KAULPUBl,  A. 

W  N  1808  ?  48. 

679.     S.  99 — Time  to  dbject-Contravenlion  of 

provisions — Hale. 

Where  the  mortgagor  takes  no  ol  j^ction  to 
a  sale  held  in  direct  contravention  oi.tlie  pro- 
visions of  s.  99,  T.  P.  A.  aud  the  sale  be- 
comes final,  neither  he  nor  the  mortgagea 
can  dispute  the  title  which  the  purchaser 
obtains  thereunder.  18  A.  325  referred  to. — 
JIAXGLI    PRASAD  t).  PATI  RAM.— 1.    A.  Ij. 

J.  860. 

680  S.  9^-Execjition  sale  con  firmed- Effeect- 
Rcdfiii pliun.  —  Integrity  of  viortgage  broken  up. 

A  sile  held  iu  violation  of  s.  99,  T.  P.  A.,  il 
confirmed,  cannot  be  impugned  by  the  judg- 
ment-debtor even  if  the  purcha.ser  is  a  re- 
presentative of  the  mortgagee.  No  subsequent 
suit  can  be  maintained  for  redemption  of  the 
property  affected  by  the  sale,  (iS  .\.  325 
applied).  But  the  portion  of  the  mortgaged 
property  not  affected  by  such  sale  may  ha 
subsequently  redeemed,  as  by  the  reason  of  the 
mortgagee  purchasing  the  equity  of  redemp- 
tion in  re^,pect  of  a  jiart,  the  intcrgnty  of 
the  mortgage  is  broken  up — ilAU.^N  MA- 
KUND  LAL  t>.  JAMNA  KAULAPUKI.— 2  A- 
U  J.  128. 

681  S.  99 — Sale  in  exec2itio7i  of  money -decree 
—  Void  or  Voidable  sale — Plaint  treated  as  an 
application  under  sec  2ii  C.  P.  C. — Redemp- 
tion  suit. 

A  mortgaged  his  property  with  possession 
to  B.  B,  with  the  permission  of  the  Court, 
bought  the  property  in  dispute,  which  was 
out  to  sale  iu  exocutiou  of  his  money-decree. 
A  .sued  to  redeem  the  property  or  payment 
of  the  mortgage-money.  The  mai^  defence 
was  that  B  having  purchased  the  equity  of 
redemption,  A  had  no  subsisting  title  to 
redeem  and  that  sec.  241  (c),  Civil  Proooduia 
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Code,  barred  the  suit  to  sot  asido  tho  salo 
and  that,  therefore,  the  suit  for  rcdomptiou 
could   not   bo     maintained. 

lldd,  (por  Uijves,  A.  J  G.)  that  the  salo 
was  not  void  and  could  have  boon  avoided 
at  the  option  of  tho  mortgagor  within  tho 
moaning  of  sec.  99  of  the  Transfer  of  Pro- 
perty .\ct.  Tlio  salo  could  have  boon  im- 
pugned in  execution  proceedings  under  sec. 
2i4  of  the  Code  of  Civil  Proooduro  and  not 
by    a   separate   suit. 

Tho  plaintiif's  pleader  asked  the  Court 
to  treat  the  plaiut  as  if  it  had  boon  an 
ai^plioation    uuder   s>'C.    244    of  tho  Cjde. 

Held,  that  the  plaint  could  be  so  treated  ; 
but  under  that  secljion  tho  salo  could  not  l>o 
set  aside  because  the  snle  had  been  confirm- 
ed and  tho  order  confirming  the  sale  was 
final. 

H:ld,  (por  Scolt,  J.  C.)  that  the  purchase 
of  tha  equity  of  rodemption  by  the  mort- 
gagee ia  e.'cecution  of  a  money  decree  held 
by  Li  a  would  not  baa  causa  of  nullity 
for  want  of  j  irisdictiou  but  a  causo  of 
irregularity  in    procedure    only. 

IScld,  that  tho  words  iu  section  99, 
Transfer  of  Property  Act,  "  tho  mortgagee 
...shall  not  be  eutitlod  to  bring  such  property 
to  sale  otherwise  than  by  bringing  a  suit 
under  sec.  67,  &c.,"  must  be  hold  to  mean 
that  the  mortgagee  had  not  tho  right  to 
bring  tho  property  to  sale  in  execution  of 
a  mere  money  d,-ciee,  but  that,  if  tho 
mortgagor  consents,  ho  may  do  so  and  in 
any  cose  the  sale  is  valid  until  set  aside 
in  proceedings  properh-  taken  for  that  pur- 
pose. Muhammad  Abdul  Ilashid  Khan  v. 
Uilsukh  Rai,  .All.  W.  .\.,  1905,  80  ;  Erusappa 
JIudaliar  i;.  Commercial  and  Land  Mort- 
gage Bank,  Limited  ;  23  Mad.,  877  ;  Kliai- 
raj  nal  v.  Uaim,  Si  Cal.,  290  (P.  C.)  ;  Sheodeni 
Te>vari  «.  Hamsaran  Sing,  20  Cal,  104;Shib 
Das  V  ICali  Kumar  Rov,  80  Cal,  403;  Durgnyya 
V.  Auautha,  14  Mad.,  74  ;  Jlartand  y.  Dhondho, 
22  Bom.  624  ;  Husein  v.  Shaukargiri,2.3  Bom., 
119;Thakur  Darga  Singh  i'.  Seth  Jai  Dayal, 
7  O.  C.  307  ;  Mathuram.m  Chetti  v.  Ettapi- 
sami,  22  Mad.,  372  ;  Mayan  Pathuti  v. 
Pukuran  22  Mad.,  847  ;  Madbo  Pershad  Singh 
D.  Baij  Nath  Towari,  2  All.  L.  J.  R.,  356  ; 
and  Biru  Mahati.  v.  Shyaraa  Charn  Khawas, 
22  Cal,  483   referred  to— BASDEO  u.  ARJUN, 

8-  0  C  ,  827 

682  S.  99 — Mortgagee  purchasing  mort- 
gago.'i  rights  at  an  execution  sale  by  a  third 
party,  at  a  fair  2>ricc—G.  F.  C.  s.  2'J4-  trusts 
Jet  (II of  ISH:^)  s  SS  and  90. 

A,  the  appellant  and  threo  others  in  exe- 
cution of  their  money  decree  attached  a 
certain  village  belonging  to  X  their  juJg 
meut-dobtor  on  0th  May  1893.  B  also  in 
oxecut'oQ  of  his  decree  for  monoy  ngaiust  X 
attached  the  same  v.llage  on  26i.h  May 
1899  and  had  it  put  up  for  sale  on  20th 
Oct  1900  when  it  was  purchased  by  J  the 
respondent. 

The  respondent  was  at  the  time  mortga- 
gee of  the  village  and  his  mortgage  was  en- 
tered   in    thj    sale     prooUiiij,tiou    as  an    en- 


cumbrance on  the  property.  There  was  do 
evidence  nor  any  suggestion  that  price  paid 
was  less  tlian  the  market  value,  or  that  tho 
respondent  was  guilty  of  any  misconduct  or 
that  tlure  was  any  irregularity  iu  the  con- 
duct of  tho  salo. 

Bcld,  that  the  purchase  by  a  mortgagee 
of  his  mortgagor's  right  extinguished  the 
right  of  tlio  mortgagor  to  redeem  and  that, 
til  'reforc,  tho  mortgagor  had  no  rights  which 
CO  lid  bo  put  up  for  sale  in  execution  of  tho 
iiiicroo  of  appellant.  Under  S.  88  and  90  of 
tho  Trusts  .\ct,  a  mortgagee  docs  not  avail 
himself  of  his  position  as  such  merely  by 
bidding  at  an  auction  for  his  mortgagor's 
pi-opjri.y,  nor  does  he  gain  an  advaiitai^e  for 
himielt  when  ho  pays  a  price  which  is  not 
only  tho  full  value  of  the  property  but  is 
higher  than  any  other  person  was  prepared 
to  piy  at  tho  sale.  S.  294  of  the  Civil  Pro- 
cedure Code  and  S.  99  of  the  Transfer  of 
Property  Act  did  not  apply  to  the  case.  THA- 
KUU  UflR.lA  SINGH  u.  SETH  JAIDAYAL. 

70  C  307.  ,    .      .  ,  , 

683-  t'-  'i^.— Execution  sale  m  violation  of 
S  93 -Suit  to  set  aside  not  maintainable — 
Sec  C.  P.  C.  S.  214  cl.  (c)  GAYA  PRASAD 
AllSIR  r.   UANIMIMI  SINGH.     3    A- 'L-    J. 

456-AW.N  1906  P- 206-28  A.  681      , 

634  S  99-i''i/f  fc'/  >nort:ja.jieuf  mongagid 
property  in  violation  of  S.  99— Mortgagees  pos- 
session  not  adverse— Minor  not  bound  by  such 
sale— Sco  mortgage  redemption.  JHABB.A. 
LAL  V.  CHHAJJU  MAL.  4-  A.  L.  J.  787- 
685-  S,  99.  lOt)-  -K*"'  of  absolute  occupan- 
cy holding— First  charge— Hale  of  holding  in 
execution  of  a  money  decree — Purchaser. 

Tho  rent  of  an  absolute  occupancy  tenant 
is  a  first  charge  on  that  holding  but  if  the 
landlord  wishes  to  enforce  that  charge  he 
must  sue  for  sale  and  must  implead  all  in- 
terested imrties.  If,  however,  he  is  content  to 
take  a  money  decree  for  arrears  of  rent  he 
may  proceed  against  any  property  of  his 
judgment,  debtor,  but  if  the  holding  be  sold 
iu  o°xeeution  of  a  money  decree  the  purcha- 
ser will  take  the  property  subject  to  any 
charges  which  other  persons  may  have  upon 
it.  I'he  word  charge  in  S.  43  C.  P.  T  Act  has 
much  the  same  meaning  as  it  has  iu  S.  100 
T  P.  A.  (17  C.  301,  11  G.  P.  L.  R.  95,  10  C. 
009,  12  B.  078,  15  M.  303,  21  A.  309,  14  M.  74, 
')'>  B  C''4  12  G  P.  L.  R.  26  i-elorred  to  and 
discussed).  BHAGWAN  DAS  v.  TARA 
CHAND.  14  C  P-  L-  B-  ISOl  p.  17-  (See 
also  No.  70S  infra). 

686  S.  99,  100.  Charge  of  maintenance 
O'l  family  proi'-ciiy-Sale  of  properly  in  cxecu- 
ti'ii  of  ni'iinlenance  decrees  witlioiit  bringing 
a  fr.'sh  nit.  See  maintenance.  VEK1\..\T\ 
SQBBAMMA  v.  VENKANNA.  17  M-  ii.  J- 
217 
687.     S.  99.     See  S.  54,  99,   100—28  M.  54 

^OSS'  s'^  09.  See  S.  58,  67.  99-32  C.  494 
No    It-i.S  siiiird. 

63D  S  99.  See  S.  67,  85,  99  and  67.  99- 
94  A  S'^Mo  "67,  5  B.  L.  R-  9.-J2  ^o.  2b8  (a), 
A.  W.    N.    1905,   P.  152   N".    ^*'"-^>    ^"^  ^^-    ^-  "'• 
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503  No.  270,  31  B.  462  No.  271,  35  C.  Gl  No. 
272,  29  M.  421  No.  273,  7  0.  G.  314  No.  274, 
4  0   0.  231  No.  275,  30  G.  463  No.  276  sicpra. 

690-  8.99.  See  S.  92,  95,  .99  -  9  O.  0.  91 
No.  521  supra. 

691-  8'  99.  67.  Civil  Procedure  Code,  s. 
43 -Sale  of  morkjaged  property  in  execution 
of  money-decree. 

If  a  mortgagee  obtains  a  simple  money 
decree  upon  his  mortgage,  he  cannot  sell  the 
property  comprised  therein  without  institut- 
ing another  suit  under  s.  67  of  the  Transfer 
of  Property  .\ct.  S.  43  of  the  Civil  Procedure 
Code  is  nobar  to  such  a  suit.  BH.OL\  NATH 
t).  MUHAMMED  SADIQ.  A-  W-  N-.  1904, 
p  2;  I  L  R ,  26  A  223 

692-  8.  99,  67.  Compromise  of  mortgage 
suit  —Money  decree. 

A  suit  for  sale  on  mortgage  was  compro- 
mised and  with  the  consent  of  the  mortgagee, 
a  simple  money  decree  was  passed  in  his 
favour  in  which  the  property  originally  hy- 
pothecated was  set  out  as  being  charged. 

Hdd,  that,  in  execution  of  this  decree, 
the  property  oould  not  be  brought  to  sale. 
It  was  only  by  a  suit  under  s.  67  of  the 
Transfer  of  Pr  perty  Act  that  it  could  bo 
sold.     HEM  BAN  v.  BEHARI  GIR.     A-   W. 

N ,  1905  P- 189  =  2  A  L-  J  479=28  A-  58- 

693  8.99,67.  Sale— Decree— Setting  aside 
gale — Void  sale — Code  of  Civil  Procedure  (Act 
XIV  of  1S82),  s.  2ii~~Sale  of  iiwrtgaged  pro- 
perty— Money  decree. 

A  sale  in  contravention  of  the  provisions 
of  s.  99  of  the  Transfer  of  Property  Act  is 
void,  although  a  third  party  is  the  purchaser 
and  only  a  portion  of  the  property  was  under 
mortgage,  the  sale  being  of  the  whole  un- 
divided property.  Shcod'^ni  Teioari  v.  Ram 
Saran  Single  (1.  L.  R.,  2G  Gal.  164),  and  Shib 
Dass  Dass  v  Kali  Kumar  Roy,  (I.  L.  R.,  30  Gal. 
463),  referred  to.  Such  a  sale  may  be  set 
aside  under  s.  244  of  the  Code  of  Civil  Pro- 
cedure. Mai/an  Pathuti  v.  Paktiram  (I.  L. 
B.  22  Mad.  347).  followed.     SONU  SINGH  v. 

BEHARI  SINGH.    I-  L-  R-,  33  C-  283- 

694-  8.  99,^67  and  lOO.^Attachment  by 
mortgagee — Application— Suit. 

S.  9'J  T.  P.  A.  contemplates  attachment 
by  the  judgment-creditor  (even  if  he  be  a 
mortgagee):  and  he  can  do  so  by  an  ap- 
plication in  execution  o£  the  decree.  NA- 
THUBHAI  MOTILAL  v.  BAI  UJJAM.  IQ. 
R  L-  R    274- 

695-  '  S-  99.  l^i— Mortgage— Mortgagee 
holding  a  mom- y -bond  from  mirtgagor  -Trans- 
fer of  money-b>nd — Tran-iferee  suing  upon 
tnoney-bond  can  bring  mortgaged  projierty  to 
sale   subject  to  mortgage. 

In  1875  a  mortgage  of  certain  proper- 
ty was  executed  by  the  defendant  in  favour 
of  B.  In  1S92  certain  mouey  was  advanced 
by  B.  to  the  defendant  and  a  simple  money 
bond  was  passed  by  the  defe'idant  to  him 
In  1903  the  bond  was  transferred  to  the 
plaintiff,  and  on  that  bond  the  plaintiff  sued 
the  defendant  and  got  a  moiiey-d'^oroe  and 
ia  eseoutiou  he  attached  the  property  which  j 
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formed  the  subject  of  the  mortgage  of  1875, 
and  applied  to  the  Court  to  sell  the  said 
property  subject  to  the  aforesaid  mortgage. 
It  was  contended  that  the  plaintiff  was 
barred  by  section  99,  Transfer  of  Property 
Act  from  bringing  the  property  to  sale. 
Held,  that  the  contention  had  no  force, 
Hdd,  also,  that  the  plaintiff  as  trans- 
feree of  the  money  bond  did  not  take  it 
subject  to  any  liability  or  equity  to  which 
his  transferor,  the  ^mortgagee,  was  subijct 
with  regard  to  the  mortgaged  property.— 
NARHAR  CHINTAMAN  DHAKR.\S  v. 
SHIVRAM  GOVIND  PRABHU.  7.  B-  I*.  R. 
816. 

698-  S.  100- — A  co-mortgagor  redeem- 
ing whole  charge — See  Limitation  Act  Art  US 
VASUDEO  u.  B\.I>.\JI     26  B    500- 

697-  S-  100.  Chanje — Document— CoK- 
struction  of. 

Som-3  of  the  joint  owners  of  a  certain 
property  executed  a  sale-deed  in  favour  af 
the  plaintiff.  Before  the  execution  of  this 
deed  two  of  them  (vendors)  had  executed  a 
mortgage  of  their  share  in  favour  of  a  third 
person.  The  deed  of  sale  executed  in  favour 
of  the  plaintiff  contained  the  following 
covenant: — "If  in  the  future  any  person 
appear  as  a  claimant  of  the  property  sold  and 
make  a  claim  in  consequence  of  which  there 
is  any  injury  to  the  property  sold  or  if  we  do 
not  eflect  mutation  of  names  or  do  not  give 
possession,  then  the  purchaser  may  recover  his 
money  with  interest  at  Rs.  2  per  month  from 
our  persons  or  the  property  sold  or  any  other 
property,  and  we   shall  raise  no  objection. 

Held,  that  this  did  not  create  any  charge 
upon  any  specifio  property. 

A  document  which  creates  a  ohargo 
must  be  a  dooume  it  which  creates  a  charge  at 
the  time  aud  not  merely  the  p  issibility  of  a 
charge      HARIAS  RAI     u.    NAGRANG.     A) 

W  N  1903  P«82-3  A  I»  J.  223 

6J3.  S.  100. —  Wkat  dMs"  charge"  mean 
lender  S.  10.),  T.  P.  A.,  and  S.  Gj  of  the  Bengal 
Tenancy  Act— Difference  beliocen  a  mortgage 
and  a  chargi — Eguity  cmnot  over-rule  law. 

The  word  "charge"  in  seotion  65  of  the 
Bjugal  Tenancy  Act  is  not  such  a  charge  as 
is  defined  by  S.  100  of  the  Transfer  of  Pro- 
perty .Act,  and  does  not  require  to  be  enforced 
iu  the  same  way.  The  provisions  that  rent 
is  a  first  chirge  upon  an  under  tenure,  pro- 
duce on  ihe  sale,  held  iu  execution  of  a  decree 
for  arroiri  ot  rent,  the  alljct  de.^oribed  in 
Gh.  XIV  of  tne  Bengal   Tenancy   Act. 

A  m^irtg  1.^0  doji,  but  aohii-gedoes  not, 
involve  a  trausler  of  an  intareit  iu  specifio 
immoveable  p^-opjrty  [25  M.  220  (237)],  (1339) 
23  Q.  B   D.  2:iJ  (212),  followed. 

.A  mortgagee  can  IjUow  the  mortgaged 
property  in  the  hands  of  a  transferee  from 
tU3  mongigor,  whereas  the  holder  of  a  charge 
oiu  enforce  it  againsj  a  traa.,ieree,  ouly 
if  it  is  shown  that  the  latter  has  taken  with 
notice  q£  the  charge  [13  -A.  2S  (44),  refer- 
red to]. 

Where  a  bond  provided  that  the  promis- 
ior  would   ha   parsonally   responsible  for  the 
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paymeat  of  the  money,  and  that,  in  caso  of 
default,  the  promissee  could  institute  n.  suit 
to  obtain  a  decree  and  to  recover  the  dues  by 
attachment  and  sale  of  an  under-tenuro. 

Held,  that  theso  toron  did  not  create  a 
mortgage,  but  merely  a  charge. 

The  expression  in  S.  100,  T.  P.  A.  "  and 
the  trausactiou  does  not  amount  to  a  mort- 
gage," moans  thit,  if  the  relation  created  by 
the  instrument  is  not  that  of  a  mortgagor 
and  mortgagee  and  immoveable  property  has 
been  made  security  for  the  payment  of 
money,  there  is  a  charge  on  the  property. 
It  does  not  mean  that,  if  the  transaction  on 
the  face  of  it  purports  to  bo  a  mortgage,  but 
the  instrument  is  not  operative  as  such,  for  a 
defective  execution  or  non-compliance  with 
the  formalities  prescribed  by  the  law,  (e.  g., 
registration,  stamp,  &o,)  the  transaction  is 
converted  into  a  charge  (26  0.  78,  26  0  246, 
32  0.  72y,  7  Bom.,  L.  R.  934,  followed,  10  M. 
509  and  24  M.  509  and  24  M.  397,  dissented). 

Equity  cannot  contravene  the  express 
piovisious,  enactments  or  requirements  of 
law  and  defeat  its  policy  by  supplying,  under 
the  pretext  of  amending  defective  instru- 
ments, those  deficient  elements  of  form,  with- 
out which  the  agreement  is  absolutely  void, 
even  as  between  the  parties  thereto. 

In  contravention  of  S.  100,  T.  P.  A.,  the 
Courts  in  India  cannot  apply  indiscrimi- 
nately the  general  equitable  principle  of 
English  rulo,  i.  e.,  a  mortgage,  which  is  de- 
fective and  is  inoperative  as  such,  operates  as 
a  good  equitable  lieu,  if  it  shows  an  intention 
of  the  parties  to  create  a  charge.  ROYZ- 
UDDI  SHEIKH  v.  KRITABTHANATH  MU- 
KHEKJEE.  4  C-  L.  J.  219=33  C-  985-  (Sec 
No.  700  i'lj'rn). 

699-  S.  100— Charge—Mainlenance  charged 
on  pr<jpcrtit:s — Sale  in  execution  invalid. 

Where  a  maintenance  decree  passed  after 
the  enforcement  of  T.  P.  A.  supply  declares 
it  a  charge  ou  the  property,  the  property  so 
charged  cannot  be  sold  in  execution  of  the 
decree  without  a  fro.^h  suit  for  the  sale  for  it 
VENKATASUBBANNA  v.  VENKANNA.  17 
M  L  J  217. 

700.     S.   100- Whether  a  defective  mort- 
gage creates  a  charge. 

Where  an  instrument  is  intended  to  be  a 
mortgage,  but  is  invalid  by  reason  of  its  not 
fulfilling  the  requirements  of  law,  it  cannot 
be  held  to  be  a  charge  as  against  a  stranger 
to  it. 

Qitaje.— Whether  it  will  amount  to  a 
charge  as  between  the  parties  to  it,  (26  C  78 
considered)  MITHIRAM  BHAT  v.  SOIU- 
NATHA  NAIGKEfl.  24  M.  397.  (See  33 
C.  ytfJ  supra,  No   6'.SS  supra.) 

701     a.  100— ^J^ortgage  and  charge  dlstin- 
guished. 

In  mortgage  there  is  a  transf'  r  of  an 
interest  in  immoveabl;  property;  while  in 
the  case  of  a  charge,  the  distinction  between 
them  is  not  one  created  by  the  Transfer  of 
Property  Act,  but  one  which  existed  even 
before,  as  it  has  alv^ays  existed  and  does 
exist   under  the  English  Law.— NARAYAN.i 
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AYYAR    t).  VENKATARAM.\NA   AYYAB.— 
25  M-  220-—{See  also  No.  098  supra). 

702  S.  lOO-SuUfor  arrears  of  rent  under 
Act  XI  of  VJ'Jfi— Charge— Hea  C.  P.  1.  Act,  XI  of 
1898.  SINGAIMURLIDHAR  f.  LALA  PREJI 
NARUN,  3  M-  L-  R- 164-  (.i^so  No.  (iHb 
supra). 

703  8.  \00— Suit  for  redemplion — Convert- 
ed into  a  suit  for  recovery  of  immoveable  proper- 
ty on  payment  of  a  charge.  See  Pleadings — 
KARIM  BAKSH  KHAN  v.  MEilUI  HUSAN 
KHAN  10  O.  C.  17. 

704  B.  100. — Charge — Kalndiat  providing 
haq  cbaharum. 

Where  a  Kabuliat  stipulated  that  the 
burden  of  paying  zar  parjote  and  lar  chaha- 
rum  shall  remain  first  upon  the  materials  of 
the  house. 

Held  that  these  words  alone  are  not  suffi- 
cient to  create  a  charge  upon  the  property 
under  this  section. — RAJKSHWAR  SW  AMI 
JANGAMu.  BIHARILAL.    2  A   L   J  754 

705-  S.  lOO-See  S  39,  100-23.  A.  665. 
No    54   supra. 

706-  S.  100-— See  S.  54,  99,  100—28.  M. 
54.   No   143    supra. 

707-  S.  100-— See  S.  58,  59,  100—32.  C. 
729  No  182,  9.  C.  W.  N.  1001.  No  183  7  C 
L.   J.   492   No    184   supra. 

708-  B.  100-— See  S.  59,  100-17.  M.  L. 
J.  39  No  208,  7.  B.  L.  R.  934  No  209  sup- 
ra. ^ 

709-  8.  100— See  S.  82,  95,  100-9.  C.  W. 
N.   865    No    353   supra. 

710-  B.  100-— See  S  82,  100-26.  A.  407 
No    355    supra. 

711-  8.  100— See  S.  88,  100—16.  C  P. 
L.    H.    1903    P.    52    No  517    supra. 

712.  8.  100— See  S.  90,  100—428.  A.  365 
No  590  (a),  A.  W.  N.  1905,  P.  144,  No  591 
supra, 

713.  8.  100— See  S.  99,  67,  100-10.  B. 
L.    R.    274    No    694  supra. 

714.  8.  100— See  S.  99,  100—14.  G  P. 
L.  R.  1901,  P.  17  No  685,  17.  M.  L.  J.  217 
No   686   supra. 

715-  S.  lOl.— Bengal  Tenancy  Act  (VIII 
of  lSS5),Section  63. 

A  raiyati  holding,  subject  of  this  suit, 
was  sold  in  execution  of  a  decree  for  rent  and 
was  purchased  by  the  landlord,  who  com- 
menced proceedings,  under  section  167  of  tha 
Bengal  Tenancy  Act,  to  have  the  plaintiff's 
mortgage  of  the  holding  annulled. 

The  notices  required  by  that  section  W3ra 
not  duly  served  upon  the  plaint;fj.  Tha 
plaintiff  brought  a  si.it  on  his  mortgige.  Tha 
Gourt  allowed  the  p'aiutifi  to  bring  ,he  hold- 
ing to  sale  in  satisfaction  of  his  moitgaoe, 
but  on  the  condition  that  he  should  li  st  pay 
to  the  landlord  the  amouut  djc:eod  on  ao- 
count  of  arrears  of  rent.  It  was  conltndjd 
ou  behalf  of  the  plaintiff  that  tha  con  it.oa 
ought  not  to  have  been  imposed  for  th.  rjnt 
charge  must  be  taken  to  have  been  disch  ir-'eJ. 

Hiid,  that  the  conteutiou  was  not  righ'. 
The  charge  continued  to  subsist  under  teo- 
tion  101  of  the  Transfer  of  Property  Act,  as 
it  was  for  his   benefit  that  the   chirge  ohould 
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continue  to  subsist  after  the  purchase.  The 
plaintiff  must  be  regarded  as  a  second  mort- 
gagee. S.  M.  MEHIiRUNNIS.X  v.  SHAM 
SUNDAR  CHUIYA.     6  C.  W.  N-  834. 

716  S  101 — Morlfj.'iga — Lien  on  mort'jarjed 
properly — Mortcjagee,  joint  purchase  of  mort- 
gaged property  by — Mortgagor,  objection  to  sale 
by. 

Where  the  mortgagee  purchases  the  mort- 
gaged property  along  with  other  properties 
aud  jointly  with  ether  persons  in  undivided 
shares,  his  lien  upon  the  property  is  not 
exiiinguished,  but  is  existing,  it  being  for 
his  benefit  within  the  meaning  of  s.  101  o£ 
the  Transfer  of  Property  Act.  A  mortgagor 
is  precluded  from  raising  tha  objection  that 
tie  sale  of  the  mortgaged  property  in  exe- 
cution of  the  decLio  in  the  mortgage  suit 
is  invalid  by  reason  of  the  decree  nisi  in 
that  suit  not  having  been  made  absolute,  if 
such  obi  -ction  is  not  raised  at  an  eai-ly 
stage  of  lue  proceedings.— GUNINDRA  PRO- 
SAD  V.  BAIJNATH  SINGH,  31  C   870. 

717.  S.  101. — I'urchase  of  equity  of  re- 
demption 6)/«puisne  inortgagee  docs  not  extin- 
guish his  mortgage. 

The  mere  fact  that  a  piiisnc  mortgagee 
has  purchased  fr  jm  the  mortgagor  the  equity 
of  redemption  being  the  amount  due  on  his 
mortgage,  does  not  extinguish  that  mort- 
gage, and  he  is  entitled  to  redeem  the  prior 
mortgage.— KADIR  BUKSH  v.  JVVaLA  PRA- 
SAD.   1.  A.  li.  J.  288- 

718  S.  101— See  s.  51,  101,  108—27  M.  211 
No.  79  supra. 

719  S.  101-See  s.  90,  101— '28  C.  12. 
No.    .592   supra. 

720  8.  103— ^o''C«  ^y  or  to  a  person  in- 
competent to  enter  into  a  contract.  See  s.  83, 
84,    103—27  B.  23  No.  370  mpra. 

721  8.  104— See  s.  89,  104—8  C.  W.  N. 
102  No.  556,  12  C.  W.  N.  282   No.  557  supra. 

722  S.  105 — Lease — Service  in  place  of 
rCTCf— See  T.  P.  A.  S.  106-8  C.  W.  N.  904  =  32 
C.  243  No.  725  infra. 

723  8  105,  107 — Lease — Suit  to  recover 
rent  from  tenant — Stamp  Act — Registration 
—See  Registration  Act  III  of  1877  S.  3  No.  2 
col.  457—  8  0.  C.  197. 

724.  S-  105,  107— Lease--Arrears  of  rent 
— Registration — Oral  agreement  to  execute 
lease  for  seveu  years  if  admissible — Compen- 
sation for  use  of  land — See  Evidence  AU  1  of 
1S72  S.  91— No.  152  col.  19S—9  O  C  296. 

725.  8.  106,  105. — Lease  of  house — lient — 
Professional  service — Lease  from  month  to 
vionth — Suit  for  ejectment — 15  days'  notice  to 
quit. 

Where  the  defendant  agreed  to  give  his 
services  as  a  family  doctor  to  the  plaintiffs 
in  lieu  of  the  rent  of  the  bouse  he  was  occu- 
pying, the  lease  must  be  deemed  as  one  from 
month  to  mouth  terminable  on  the  part  of 
either  the  lessor  or  lessee  by  15  days'  notice 
expiring  with  the  end  of  a  month  of  the 
tenaucv.  JOTISH  CHANDRA  WUKHKR.IT 
V.  RAM  NATH  BHADRA.     8   C-   W.  H.   90i 

-82  0243. 


726.  S-  103. — Tenant  of  home— Stead  latid 
under  a  raii/at. — See  Bengal  Teniny  Act, 
S.  5  and  49.  BABURVM  ROY  w.  MOHEND- 
RA  NATH  SAMUNTA.     8  C-   W.  N-  455- 

727-  8.  106. — "  Expiring  tvUli  the  end  of  a 
month  of  the  tenancy  " — Montldy  tenancy — 
Notice  to  quit — Presumption — Rencival  of  ten- 
ancy. 

Where  the  entry  is  made  by  the  lessee 
in  the  middle  of  the  month  but  rent  is  payable 
at  the  end  of  the  calendar  month  the  reasona- 
able  inference  is  that  the  parties  intended 
that  the  monthly  tenancy  should  coincide 
with  the  calendar  month,  it  being  jierfeetly 
open  to  the  parties  to  agree  that  the  monthly 
period  of  tenancy  should  be  reckoned  not 
from  the  date  of  lease  or  entry,  but  from 
another    date. 

A  lea'^e  was  given  on  the  13th  of  a 
month.  The  rent  was  made  payable  on  the 
30th:— 

Held,  that  a  fifteen  days'  notice  to  quit 
expiring  with  the  end  of  the  calendar 
month  was  a   good  notice. 

Obiter: — \Vhere  the  interest  of  the  lessor 
determines  altogether  and  the  title  passes 
to  the  remainderman  and  the  lessee  goes 
on  holding  under  the  remainderman,  al- 
though in  law  a  tenancy  is  created,  yet  in 
giving  notice  to  quit,  the  commencement  of 
the   former    tenancy     must     be     looked     to. 

The  same  rule  applies  with  greater  effect 
to  the  case  where  parties,  standing  already 
in  the  position  of  lessor  and  losseo,  enter 
into  a  fresh  agreement,  determining  the 
previous  tenancy  thereby.  .\RUNACHELLA 
CHETTIAR  V.  RAMIAH  NAIDU.     16-  M.  L- 

J.  533  =  30  M  109- 

723-  S-  136,  ol  %— Landlord  and  Tenant— 
Ejectment — Notice  to  quit — Service  of  notice 
through  post  office  by  registered  letter — Suffi- 
cicnc'j    of  notice — Monthly    tenancy. 

Service  of  notice,  by  a  registered  letter 
through  the  post  office,  is  not  necessarily  a 
non-compliance  with  the  provisions  of  the 
second  clause  of  s.  106  of  the  Transfer  of 
Property  Act.  Rajoni  Bibi  v.  Hufisonnissa 
Dibi.  (4  C.  W.  N.  572J  followed.  The  fifteen 
daj'j  notice  referred  to  in  s.  106  of  the 
Transfer  of  Property  ^ct  means  notice  of 
fifteen  clear  days.— SUBADINI  v.  DURGA 
CHARAN    LAW,    28    118- 

729.  S.  106,  ^01.— Oral  or  Unregistered 
lease,  not  for  agricultural  or  manufacturing 
purpose   considered   a   month'y    tenancy. 

A  tenant  holding  under  a  lease  which 
is  not  written  or  registered  but  is  governed 
by  the  T.  P.  A.  and  the  lani  is  not  let 
out  for  a  menufacturing  or  ngriculturing 
purpose,  must  be  taken  to  be  a  monthly 
tenant  whose  tenancy  is  terminable  by  15 
day's  notice,  even  though  the  rent  appears 
to  have  been  payable  yonrly. — DEBENDRA 
NATH  BHOWMIK  v.  SYSMA  PROSANNA 
BHDWMIK.    11   C-   'W.   N.  1124. 

730.  S.  106,  and  lOS  CI.  (j)—No'ice  to 
quit  land— Right  of  alienation  uf  a  purchOr 
scr  from  a   deceased  tenant'^  legaty. 
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A  lesseo  can  under  S.  108  ol.  (c)  T.  P. 
A.  transfer  absolutely  the  whole  or  any  part 
of  hia  interest  in  the  property  unless  pro- 
vented  by  a  contract  or  local  usage.  A 
purchaser  of  the  tenancy  from  the  legatee 
of  a  deceased  tenant  is  not  a  trespasser  but 
is  a  lessee  within  the  moaning  of  S.  108 
CI.  (j)  of  T.  P.  A.,  and  is  entitled  to  a 
notice  under  S.  lOG  of  the  Act  to  quit  laud 
—KABUL  alias  PRIYA  NATH  CIIANGA 
V.  KAdHIMANI  DEBI.  6.  Q-  L>-  J-  205- 
731.  S.  106.  II'^  (h)~LandLord  and  tenant 
• — Landlord's  'right  to  eject — Separate  notice 
to  quit  the  land — Permanent  tenure — Tenant's 
right  to  compensation. 

Held,  that  separate  notices  to  quit  ad- 
dressed to  the  defendants  were  valid  when 
It  appeared  that  the  holding  had  been  di- 
vided by  them  and  they  had  paid  rents  to 
the  landlord  according  to  their  shares  se- 
parately. 

Held,  also,  that  it  could  not  bo  pre- 
sumed that  the  tenure  was  not  a  perma 
nent  ono  by  the  fact  that  it  was  hold  on 
payment  of  rent  at  uniform  rato  when  tho 
kabaliijat  did  not  imply  that  tlie  holding 
Wis  hereditary  or  the  rent  was  fixed  in  per- 
petuity. 

Where  it  is  not  shown  that  tho  land- 
lord or  his  reprosentativo  have  led  tho  te- 
nants to  believe  themselves  to  have  a  per- 
manent interest  in  the  land  and  to  lay  out 
money  on  it,  tho  tenants  are  not  entitled 
to  cLiim  any  corapQUsation  for  buildings 
erected  by  them  before  ejectment.  15.  G, 
631  followed.  I.SIIAIL  KUAN  MAHOMED 
V.    KALI    KllISHNA    MONDAL.     6-    C-    W- 

1st-  184 

732-  S-  106.  '^'>''<i  ^16. — Lea.se  for  purpo- 
ses other  than  agricultural  or  manufacturing 
— Holding  over — Termination — 15  days'  7io- 
tice. 

The  lease  of  immovable  property  which 
is  neither  for  agiicultaral  nor  manufactur- 
iug  purpose,  must  be  deemed  to  be  a  lease 
frjm  month  to  month,  terminable  on  ,"tho 
pait  of  either  lessor  or  lessee  by  15  days' 
notice  expiring  with  tho  end  of  a  month 
of  tenancy.  Where  the  pkiiutifi  held  un- 
flar  such  a  lease  for  three  years  and  is 
allowed  to  hold  over,  the  loiso  would  ter- 
minate on  15  days'  such  notice. — THOILU- 
KHO  N.\TH  ROY  v.  SAR.AT  CHANDRA 
BANERJEA.— 8     C.    W.    N.    901=82     C. 

123 

733-  S-  107- — -no'"  ^  lease  can  be  made^- 
D  cum  lit  cMatcral  to  a  permanent  lease  of  im- 
mweace  property  is  not  compulsorily  register- 
able.  6-  CW-  N.  865  =  12  M-  L- J.  479 
=29-  I-  A-  138  =  25-  M-    603  (P.  C)  (See 

Eegistration     Act     S.     17     No    li)     Col     4G1 
ante). 

734  S.  107 — Lease  of  immoveable  property 
— Kabuliat  not  a  lease. 

Ill  a  auit  for  ejectment,  tho  defendants 
contended  that  they  could  not  be  ejected 
as  they  hold  under  a  lease.  Tho  evidence 
which  they  produced  of  tho  lease  was  a 
kabuliat  signed  and  registered.    Tho  plaiutilJ 


Sup:  Govt,  acts  (IV  of  1882)     (Gontd.) 

was  fully  aware  of  the  kahulial  and  gave 
consent  by  being  present  at  the  time  o£ 
registration. 

Held  that  tho  kabuliat  was  not  a  loasa 
of  immoveable  property  by  a  registered 
instrument  within  the  moaning  of  s.  104  of 
Transfer  of  Property  Act.  -NAN D  LAL  v. 
UANUMAN  DAS  .  A.  'W.  H-,  1934.  p.  43  = 
26-  A.  368. 

735  8.  107 — Kabuliat  is  not  a  lease. 
A  lease  under  s.  107  of  the  Transfer 
of  Property  Act  cannot  bo  created  by  a 
signature  upon  a  kabuliat  only.  Uutil  a 
patta  is  duly  executed  and  registered,  no 
right  as  a  lessee  can  be  acquired.  Except 
by  the  production  of  such  a  registered 
dooume'it,  no  lease  could  be  prove  1  in  a 
Court  of  Justice.  Nand  L-il  v.  [Fun'ijnan  Das, 
(A.  W.  N.,  1001,  p  4(3  ;  I.  L.  R.,  25  All  303) 
followed.— KASHI  ailt  u  .JO;HNDltA  NATH 
GHOSH.  A.  W.  N-,  1904,  p.  139  =1.  A.  L- 
J.  513=27  A,  133- 

733  S.  107—  J-"^^se  not  signed  by  a  lessor  if 
valid. — 

A  rogistorod  agreement  or  muohilika 
executed  by  the  lessees  only  without  tha 
lessor  signing  it  is  not  a  lease  by  a  registered 
instrument  within  the  meaning  of  s.  107. — 
TURAF   .SAHIB  I'.  EsUP  SAHIB.     2- M-  L- 

T-  270  =  17  M  li  J  395=30  M-  322- 

737  S.  107.  117— -Lcfis.J  for  ajricidtural 
purposes — Reserving  annual  rent —  Term 
ercccdini;  5  years.  !i4  M.  4Jl — See  B'^gistration 
Act  III  of  lUfT-s  17.  cl  (d)  No  71  col  430. 

738  8.  107 — Lease  of  right  to  enter  upon 
and  collect  dues  of  lands— %  k.  L.J.  203  =  A. 
W.  N.  lUOS.P.  43  =  27.  A.  462.  (See  Rogistraliou 
Act  s.  3  and   17  No  4  col  457) 

738.  A-  S.  107— See  8.  105,  107—8.  0.  0. 
197  No  723,  0.  O.  0.  2'J;J   No  724  supra. 

738.  B-  S.  107— See  s.  100,  107—11.  0.  W. 
N.    1124    No    72y   supra. 

739.  S.  107 — Kabuliat  executed  mi  stamp 
and  registered — Suit  for  arrears  of  rent — Land- 
lord and  tenant  Res  judicata. 

A  sued  B  for  arrears  of  rent  as  his  lessee 
of  certain  villages.  B  admitted  that  ho  had  ex- 
ecuted a  kabuliat  in  favour  of  A  and  that  ha 
had  got  possession  and  had  oolleotod  the 
rents.  But  he  contended  that  the  relation  of 
landlord  and  tenautcr  t'nckadar  did  not  exist 
between  tho  parties,  as  there  hzid  been  uo 
registered  lease  executed  by  A  in  B's  favor, 
as  requiied  by  law.  In  a  former  suit  for 
arrears  of  rent  on  this  very  lease,  B  never 
raised  the  defence  that  there  was  no  v>.lid 
loas3  iiud  a  decree  was  passed  on  a  compromise 
in  A's  favor. 

Held,  that  the  kabuliat  executed  by  S.  wag 
a  I  a  10  within  the  meaning  of  section  107 
T.  P.  A.  and  that  the  relation  of  landlord 
and  tenant  subsisted  botweon  them  by  tha 
practice  in  these  Provinces,  a  duly  stamp- 
ed registered  instiument  exeouod  by  the 
lessee  and  accepted  by  tha  lessor  either  in 
writing  or  by  his  acts  coistitu  es  a  good 
lease  and  establishes  the  relation  of  laud- 
lord  and   tenant  between   the   p.  r-i0.i. 
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Field,  also,  that  B's  defonco  was  barred 
by  rex  /ztfjirato..— HON'BLE  MAHARAJA 
SIR  PARTAB  NAKAIN  SINGH  v.  RAGHO 
BEHARI.     7   0   C .  163. 

740.  B  107,  117 — Lmse  of  rirjtit  to  receive 
calleclions  of  a  village  is  not  an  agricultural 
lease.  Oral  evidence  to  prove  lease  exceeding 
one  year  inadmissible — Case  not  set  up  in 
plaint — Making  new  cafe  for  plaintilf. — See 
Lease.  OANG  BAHADUR  SINGH  v.  EH- 
SAN   ALL     5   0-  C-,  222. 


741.  S-  108 — Removal  of  buildings  dur- 
ing continuance  of  lease — Rule  of  common  law 
in  India. 

Certain  land  was  leased  in  1875  to  a 
tenant  for  twenty  years,  it  being  recited 
in  thii  lease  that  the  tona'it  took  a  lease 
o!  the  land  fur  coostracting  a  building 
thereon  for  the  purposes  of  trade.  A  build- 
ing was  erected,  and  it  was  not  oouteuded 
that  it  was  of  a  kind  different  from  or 
o£  a  value  out  of  propotiion  to  what  was 
in  the  contemplation  of  the  pi^vties  when 
the  lease  was  entered  into.  At  the  expira- 
tion of  the  term,  the  lessor  sujd  to  re- 
cover the  land,  but  ha  did  not  claim  that 
the  tenant  was  no  longer  at  liberty  to  re- 
move the  building  (though  this  had  not 
beau  romovLj  during  thd  coutinuancos  of 
the  lease).  Quits  being  contondod  that  1  he 
tenant  was  entitled  to  be  paid  tha  value  of 
the  building  which  ho  had  erected  on  the 
land   before   he  could     be  evicted  : 

Held  that  it  is  established  that  the 
maxim  'qziicquid  inadific-itur  solo  solo  cedii' 
does  not  generally  apply  in  India;  and 
even  in  cases  to  which  the  English  law  as 
such  was  applicable,  the  Indian  Legisla- 
ture, by  Act  XI  of  1855,  departed  from 
that  maxim  in  the  cases  specitiod  in  s.  2  of 
that  Act  (corresponding  to  s.  51  of  the 
Transfer  of  Property  Act)  Both  uuder  the 
Hindu  and  the  Mahomedan  law  (as  well 
as  under  the  common  law  of  India)  a  ten- 
ant who  erects  a  building  on  laud  let  to 
him  can  only  remove  the  building  and  can- 
not claim  compensation  for  it  on  eviction 
by  the  landlord  Mahal  dchim  Ammal  v. 
Palani  Chetli,  (G  M.id.  H.  C.  R.,  245),  dis- 
cussed. ISMAI  K\NI  ROWTHAN  v.  NA- 
ZARALI   SAHIB.     M- L-  J.,  1904,    p.    25  = 

27  M.  211- 

742.  S.  108. — Landlord  and  Tenant — 
Repairs — Lease.     Construction    of — -Admission. 

The  leaso  contained  a  clause  imposing 
upon  the  lessee,  the  liability  to  keep  the 
premises  in  good  and  substantial  repair. 
It  contained  no  express  covenant  whereby 
the  landlord  bound  himself  to  make  any 
repairs  or  to  keep  the  house  fit  for  habit- 
ation. 

In  a  letter  the  lessor  wrote  to  the  les- 
see soma  time  after  the  execution  of  the 
lease;  "When  a  house  is  routed  on  a  re- 
pairing lease  the  lessee  is  the  person  that 
any  mishap  to  the  building  is  at  the  risk 
of  the  lessee  {sic)  except  damage  from  an 
earthquake  and  the   like." 


Held,  that  the  landlord  was  not  liable  to 
the  tenant  under  the  lease  for  damage 
caused  to  the  leased  building  by  hurri- 
cane, earthquake  or  the  like.  That  the  let- 
ter did  not  contain  any  admission  of  liabi- 
lity on  the  part  of  the  landlord  to  execute 
repairs  made  necessary  by  hurricane,  earth- 
quake and  the  like ;  putting  it  at  tha 
highest,  all  that  the  letter  showed  was 
that  tha  parties  understood  that  the  repair- 
ing clause  of  the  lease  did  not  impose 
upon  the  tenant  a  liability  to  execute 
structural  repairs  rendered  necessary  by 
any  extraordinary  cause  such  as  an  earth- 
quake  and    the   like.     H.    BOLTON  v.    P.  G. 

DONALD.    3  A- L.  J.,  134=A.  W- N.  1903 
p.  56. 

743.  S  108— See  S.  55,  108—5.  0.  C.  78 
No.    168   supra. 

744.  S-  108  a  and  117— r^is  claiise  does 
not  apply  to  agricultural  leases  as  is  appar- 
ent fioin  S.  117  of  the  Act — See  Mining  Rights 
SRIRAM  CHAKRABURTI  v.  KAMUR  HA- 
RI    NARAINSINGHA.     10    C-    W.    TS-,   425 

=3.  C  L.  J,  59=33-  C.  54. 

745-  S-  103  {C).—A  sub-tenant  suing  a 
tenant  for  value  of  crops  distrained  for  arrears 
of  rent  due  'to  'landlord — Damages  caused  -by 
reason  of  contract — Cause  of  action. — See  Sub- 
tenant and  tenant.  SURAJMAN  v.  BHAG- 
WAN  SINGH.     7  0-  C-  351. 

746'  G  108.  cl.  {c).  — Landlord  and  ten- 
ant— LeLise — Ouster  of  tenant  by  paramount 
owner — Claim  by  tenant  against  his  lessor  for 
compensation  for  such  ouster — Covenant  for 
quiet  enjoyment — Damages — Measure  of  dama- 
ges. 

The  words  "without  interruption''  in  103 
(c)  of  the  Transfer  of  Pioptrty  Act  (IV  o£ 
18S2)  give  a  lessee  in  India  tlie  same  rights 
as  he  would  have  ui  der  waat  is  known  in 
England  as  a  covenant  for  quiet  enjoyment 
in  an  unqualified  form.  In  other  words  tha 
lessee  is  protected  again  t  intoriuption  by 
whomsoever  it  is  occasi.nC'J.  Wlii're  the 
interruption  is  caused  liy  the  piramount 
owner  of  the  property,  and  not  by  a  stranger, 
the  lessor  is  bound  to  remove. the  interruptiou- 
and  if  he  fails  to  "do  so,  he  must  indemnify 
tha  lessee.  A  held  land  under  a  lease  granted 
by  B  for  eleven  years.  B  had  no  title  to  the 
land,  which  really  belonged  to  0.  In  1S95, 
0  dispossessed  A. 

.  Held,  that  under  (c)  of  a,  108  of  the 
Transfer  of  Property  Act  (iV  of  1882)  A  was 
entitled  to  recover  compensation  from  B. 
TAYAWA   V.    GURSHIDAPPA.     2    B.  L-  R., 

107=25  B  269 

747-  8.    108  (C).     See   S.  55  (2)  and  108 

(c)  20  M.  353  No.  157  supra. 

748-  S-  108  (o),  1 17,  n^.— Principal  ap. 
plicable  to  cases  not  governed  by  T.  P.  A. — Seo 
Landlord  and  tenant.  PARMESHRI  v, 
VITTAPPA  SHANBAGA.  12  M.  L.  J.  189  = 
26  M.  157. 

749  S.  108  (j)—Noticc~Sint  to  recover  ro- 
yalty-Limitation Act  (liS77)  Arts  110  and  116. 
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Whore  the  couilition  was  that  a  certain 
Botico  was  to  bo  givon  two  moaths  before 
the   30th   of  Ghaitra  (12th  April),  it    was 

Held,  that  a  notico  dated  1st  Falgoon 
(13th  February)  was  not  a  valid  notica  as 
it  fell  short   of  two  mouths   by   one   day. 

Uoders.  lOS  (j)  T.  P.  K.  all  lessees  luclud- 
inff  lessees  holding  under  permanent  lea- 
83°  are  liable  for  rent  even  after  they  have 
transferred    their  rights  to    others. 

A  suit  for  recovery  of  royalty  upon  a 
registered  document  is  governed  by  art.  116 
and  not  by  art.  110  of  the  Limitation  Act 
(10  C  4S9  followed).  BIIOLA  NATH  DAS 
V.    RAJA    DURGA   PROSAD   SINGH,    12   C- 

"^^750'  8^103  (J)-^o«  s-  106.  108  (i)-5  C. 

L.    J.    205    No.   730  supra. 

751  S- 108  CI  (Ol,  114--Z>ases  before  the 
Act. 

S  108  01.  (o)  does  not  apply  to  a  lease 
esocutod  before  tho  Act  was  passed.  MEGH 
LAL  PVNDVY  V.  HA.T  KOMMAR  THAKUR 
GIRDHARI  SIGH,  5  C-  L-  J-  208  =  11  C- 
W-  N-  527=43  0- 358-  .,      ,,       ^ 

752  S-  103  «7)— iVotice  to  quite  addressed 
to  a  tenant  as  trespasser  and  not  as  a  tenant 

^''"seo    Ejectment.     RAM    OiI\RAN    NAS- 
KAR  t-.  HARI  CHAE.AN   GUHA.     7-    C-   L- 

753  S- 108.  Ill— Mere  execution  of  lease  is 
not  eqiUvaleiU  to  delivery  of  possession— For- 
feiture of  lease  . 

When  a  lessee  for  a  fixed  term  is  not  let 
into  possession,  he  is  only  entitled  to  bo  put 
into  possession  for  tho  unoxpirijd  portion  of 
tho  torra  of  the  lease,  and  to  claim  damages 
for  the  expired  portion,  but  he  is  not  entitled 
to  claim  to  be  allowed  to  remain  in  pos- 
session for  tho  length  of  the  expired  por- 
tion after  the  expiry  of  the  stipulated  term. 

Th)  pl.iintif,  a  lessee,  sued  the  lessor  to 
be  put  into  possession  of  the  Itaso-held  pro- 
p.-rty  for  the  tjrm  of  the  lease  to  be  allowed 
to  rem  lin  in  possession  for  the  expired  por- 
tion of    the    term  after   tho    expiry   of    the 

term.  ,    ,    ,.      .    lu 

It  was  contended  on  behalf  of  tue 
lessor  that  the  plaintiff  was  only  an  ijaradar, 
the  ryots  being  in  actual  occupation  of  the 
land,  the  bs.sor,  by  the  mere  execution  and 
delivery  of  the  lease,  had  put  the  lessee  in 
such  possession  as  the  subjoot-matter  was 
capable  of,  and  that  without  any  further 
act  on  t:i6  part  of  the  lessor  it  was  open 
to  the  lessee  to  collect  the  rents  and  recover 
the  same,  if  necessary,  by  instituting  legal 
proceedings  against  the  ryots. 

HAd.  that  the  couteutiou  was  not  sound. 
The  su'jct  mattjr  of  the  lease  was  cipablo 
of  deliv-i'y  in  a  manner  analogous  to  the 
iivdo  indioatod  by  section  261  and  319  of 
tho  Code  of  Civil  ProC--dure.  Acoodiug  to 
the  common  law  of  the  land,  which  speci- 
ally prevails  in  i^amiiidaris  and  similar  es- 
tates, tho  delivery  of  possession,  whoa  tho 
ownir  trans  61-3  tho  estate  or  a  portion  there- 
of by  sale,  gift,  lease  oc  otherwiao,  is,  by  tho 


Sup:  Govt,  acts  (IV  of  1882)    (Cvntd.) 

issue  of  orders  or  notices  to  tho  karnaim 
and  other  village  officers,  whoso  duty  it  is  to 
collect  rents  from  the  persons  in  oocupatioa 
of  tho  land,  and  also,  though  not  invariably, 
by  a  general  proclamation  addressed  to  the 
raiijats  and  other  persons  in  occupation  of 
the' laud,  giving  iuliination  of  the  transfer 
in  question  and  requiring  thorn  to  attorn 
and  pay  rents  to  tho  transferees.  It  is  really 
this  customary  law  that  is  embodied  in  sec- 
tions 2Gi  and  319,  Civil  Procedure  Code,  and 
adopted  for  the  delivery  by  Court  to  the 
decree-holder  or  purchaser  in  execution  o! 
a  decree  of  all  descriptions  of  immovable 
property  in  the  occupancy  of  a  tenant  or 
other  person  entitled  to  occupy  tho  same, 
and  not  bound  by  the  deoreo  to  relinquish 
such   occupancy. 

Held,  also,  that  the  plaintiff  was  only 
entitled  to  damages  for  the  expired  portion 
of  the  term. 

He  who  lets  agroos  to  give  possession 
and  not  merely  to  give  chance  of  a  law-suit. 
The  lessee,  who  is  not  put  into  possession, 
is  entitled  to  elect  to  claim  either  prohts  of  im- 
movable property  to  which  he  was  entitled, 
but  which  have  boon  wrongfully  received  by 
the  defendant,  or  damages  for  breach  of  the 
obligation  to  put  him  in  posse.ssion  subject 
to  the  law  of  limitation  applicable  (to  wLiich 
arts  IIG  and    119  Limitation   Act    would  ap- 

piy-) 

The  measure  of  damages  in  such  cases 
is  the  amount  of  profits  with  interest  therj- 
on  at  6  per  cent,  p^i-'  annum,  which  would 
havo  accrued  to  the  plaintiff  if  he  had  been 
put  in  pos.sossiou  and  was  in  enjoyment  of 
tho   same  during  the  term  of  the  lease. 

The  lessee  does  not  forfeit  the  lease  by 
violating  a  provision  of  the  lease  that  he  would 
not  act  contrary  to  the  lessor's  interest  by 
donosin"  against.him  in  a;suit.  Tbo  Zamnidar 
OF  VIZUNAOARM  w.  BEHARA,  SURYAN- 
ARVYANA    PATHULU.      M-    L-    J.   1902, 

p.  249=25  M- 58V. 

754.  'Z-  110.  Ill  (g)— Forfeiture  of  te- 
nancy—See Service  Tenures.  Beiujal  Tenancii 
Act  VIII of  1883  S.  151,  i«i— ANANDA  MO- 
JI  V.  LAKSHl   CHANDRA.       3  C  L-  J-  274 

_.0'J  p    Q  OO 

75.)      S   110  (S)--Seo  Ss.  10.   110  (g)-28  A. 
400,  No.  45  supra. 

756-     S.   Ill— Forfeiture   of  lease  owMg  to 
denial  of  landlord's  tMe— Pleading.  _ 

Where  a  landlord,  after  th:  denial  of  hi3 
title,  received  rent  from  tho  tenant,  he  can- 
not make  the  denial  a  ground  of  forfeiture. 

This  section  deals  with  the  whole  lease 
of  the  imraoveablo  property  comprised  there- 
in and  not  with  a  part  of  it;  a  denial  of  title 
by  one  of  sovoral  joint  lessees  cannot  there- 
fore entail  foi-feiturc.  ■,      .   ■      t 

A  slut  for  khas  possession  for  denial  of 
landlord's  title  by  one  of  two  joint  tenants 
can  not  He  when  tho  other  tenant  has  not 
been  made  a  party  thereto. 

The  tenants  stuck  to  their  lease  and  only 
questioned     the    right   o£    tho  plamtiils    as 
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Irausferees  from  their  lessor,  the  alleged 
transfer  being  of  a  prior  date  to  the  lease. 
Held  That  there  was  no  denial  of  land- 
lord's title  entailing  forfeiture  of  the  tenancy. 
Where  the  tenants  could  notobtain  pos- 
session of  the  entire  property  leased  to  them, 
made  reference  to  their  lessors  but  got  uo 
satisfaction  from  them,  and  then  took  a 
lease  of  tho  part  of  which  they  could  not 
get  possession,  from  a  stranger  whom  they 
found    in   possession. 

Held — That  there  was  no  renunciation 
by  the  tenants  of  their  character  as  such 
so  as  to  entail  forfeiture  of  this  lease. 
SEIMATI  P.\r;.M.\N  EIBl  v.  SHEIKH 
TASHA  HADDAL  HASAIN,  12.«C-  W-  N- 
687- 

767.  8.  Ill— See  s.  108,  111—25.  M.  587.  No 
753    SKpra. 

758  S-  111 — Landlord  and  Tenant—Deter- 
minativnof  Unavey — Covimencciiient  of  occu- 
pation of  dwelling  house — Profession  by  tenant 
to  hold  adversely  to  landlord — No  deteimina- 
of    tenancy. 

Where  a  tenant  enters  into  occupation 
of  a  dwelling  house  as  a  tenant,  the  tenancy, 
in  tho  absence  of  evidence  to  the  contrary, 
will  be  presumed  to  be  one  from  month  to 
month  ;  and  until  it  has  been  legally  deter- 
mined in  one  of  the  modes  specitied  in  s.  Ill 
of  the  Transfer  of  Property  Act,  limitation 
does  not  run  against  tho  landlord  though 
tho  tenant  may,  in  fact,  profess  to  hold  the 
property  adversely  to  tho  landlord.  Srini- 
vasa  Ayyar  v.  Muthiisami  Pillai,  (I.  L.  B..  24 
Mad.  240),  Sesltamma  Shettali  v.  Chickaya 
Hcgade,  (I.  L.  B.  D5  Mad.  507),  followed. 
-KAMASWAMI  NAIK  v.  THAYAMMAB, 
26.  M.  488. 

759-  8.  Ml — Co-lessors  terminating  tenan- 
cy— Intention  to  determine  lease — Ejectment 
See  Landlord  and  tenant  BHIKARIBAM 
V.  DHAlvESWAB  PERSHAD.  7  C-  L.  J-  483 
730-  S.  Ill  (dj  and  117— Vatni  lease— De- 
termination of  -Merger  of  lease, 

A  palni  lease  is  determined  by  the  lessor 
purchasing  tho  interest  of  the  iho  pulnedar 
lessee,  and  the  purchase  in  execution  of  a  de- 
cree does  not  afiect  the  merger  in  tho 
reversion. 

S.  Ill  (d)  of  the  Transfer  of  Property  Act 
applies  in  all  cases  where  the  interests  of 
the  lessor  and  lessee  vest  in  one  i^erson 
whether  by  acts  inter  j^nrtes  or  by  auction 
sales  through  court  or  by  inheritance.  There 
is  nothing  in  the  common  law  of  India  to 
restrict  it  to  a  case  where  the  two  interests 
vest  by  act  of  parties  alone  19  C.  700  dist.  S. 
2  cl.  (d)  is  no  bar  to  such  meger  in  cases 
where  it  takes  place  otherwise  than  by  acts 
of  parties. 

E.\cept  in  cases  where  a  question  of  estop- 
pel would  arise,  the  mere  intention  or  act  of 
a  person  in  whom  the  interests  of  both  the 
lessor  and  lessee  vest  will  not  prevent  the 
merger  under  S.  11,  01.  (d)  of  tho  Transfer 
of  Property  Act.  PROMOTHO  NATH  HIT- 
TER V.  KALI  PRASANNA  CHOUDRY.— 28 
C-  744. 


761  S-  111. — (d) — Lessor  buying  lessee's 
interest — See  estoppel— 28  C.  744  at  750. 

762  S.  Ill  (g)— Landlord's  right  to  eject 
a  tenant  transferring  his  dwelling  housa 
and  its  site  in  abadi — Sec  Landlord  and  ten* 
(Mti.— RAMGHARAN  v.  BABU  SHEODAYAL 

10  0  C  31 

763  S.  Ill  (g)  117— Covenant  against  allio- 
nations--Porfeiture—  See  Land-lord  and  tenant 
PARAMESHRI  v.  VITTAPPA   SHAMBAGA. 

12M.  L.  J.  189=26  M157. 

764.     S.  Ill  (g)    Sec  S.  110,111  (g)33C. 

32'J  No.  704  szipra. 

765  8.  Ill  (h)— See  s.  106,  111  (h)~6  C. 
W.    N.    134   No.    Til  supra. 

766  8.  114 — Landlord  and   Tenant — For- 
feiture   of    permanent   tenancy   for    non-pay- 
ment  of   rent — Belief  cannot  be  granted  where 
period  of  grace   is    allowed  for    payment    of  . 
arrears  of    rent. 

A  tenant  having  a  permanent  occu- 
pancy is  not  entitled  to  relief  against  for- 
feiture of  tenancy  for  non-payment  of  rent 
where  the  lease  provided  that  rent  was 
payable  on  a  certain  date  and  in  case  for 
a  further  period  of  3  months  after  the  data 
fixed,  the  tenancy  would  be  forfeited,  and 
payment  of  rent  was  not  made  within  the 
further  period  of  three  months  allowed  to 
the   tenant   by    the  lease. 

Even  under  section  114  of  the  Trans- 
fer of  Property  Act  the  exercise  of  the 
discretion  to  relieve  against  forfeiture  may 
depend  upon  the  circumstance  whether  tho 
lease  allowed  a  period  of  grace  or  not  and 
in  the  former  case,  whether  the  period  o£ 
grace  is  as  reasonal)le  period  having  regard 
to  the  nature  and  terms  of  the  lease.— 
NARAINA   NAIKA    v.    VASUDEVA  BHAT- 

TA,  M-  L.  J.,  1905  p.  208  =  28  M.  389- 

For   other  cases  see    landlord    and     tenant 
forfeiture. 

767  S.  114— See  s.  108  (o),  114—43  0. 
35S    No.    751  supra. 

768  S-  116 — Effect  of  lesssor's  consent  on 
tenant  holding  over — Death  of  tenant  by  suf- 
ferance— No   representatives. 

This  section  which  enables  the  lessor 
or  his  representative  by  his  assent  to  con- 
vert a  tenant  by  sufferance  into  a  yearly 
or  monthly  tenant  does  not  enable  him  by 
his  mere  assent,  to  convert  the  representa- 
tive of  a  tenant  by  sufferance  into  such  a 
tenant  without  the  latter's  own  consent  (T, 
R.    159,  1.  Q.  B.  736  referred   to). 

If  a  tenant  by  sufferance  dies  and  his 
representative  holds  on,  he  .holds  as  a  tres- 
passer. (8  M.  424  (427);  3  Bom.  H.  C.  R. 
A.  C.  J.  27  referred  to  18  B.  256,  dissented 
from  in  22  B.  893,  and  24  B.  504,  referred 
to.  YADAPPALLE  NUBASIMHaM  v.  DRO- 
NAMBAJU  SEBTHARAMAMURTHY  18  M- 
L.  J.  2Q- 

7g9 — S.  116 — Holding  over,  liability  of  co- 
tenants  for — Estate  of  deceased  co-tenant  when 
liable  for   holding  over. 

770-  S.  \\Q.— Landlord  and  Tenant— Ten- 
ant hokUyig  over. 
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WUoro  a  tenancy  for  a  fixed  period 
expires  and  the  tenant  continues  in  pos- 
Besbiun  on  such  expiry  hi:i  possession  is 
only  by  sufferance,  and  no  relation  of  land- 
lord and  tenant  can  after  that  subsist  in 
the  absence  of  anything  from  which  a  new 
tenancy  oan  be  inferred — The  relation  will 
continue  to  subsist  when  the  landlord  has 
assi-MHed  to  tlio  tenant's  coutinuanoa  in  pos- 
session. BALAJI  RAGHUNATH  PHADKE 
V.   It Aliri IAN UUA    KASHI   PATKAR,   4.  B- 

L.  R.  972-27    B-  261- 

771-     S-  116— See   S.   106,   116—32.0.  123. 

No.    732    supra. 

772  S  117— See  S.  107,  117—24.  M.  421 
No    737    5.    0.    0.   222  No    740   supra. 

773-  S-  117.— See  S.  108  (a)  117—33.  C 
64  No  741  and  108  (c),  117,  119—26.  M.  157 
No   748   supra. 

774.  S.  II7-S06  S.  Ill  (d),  117—28.  0. 
744    No    760   5!(j))<;. 

775-  S.  117-Seo  S.  Ill  (g),  117—26.  M 
157  No.    763   supra. 

776  S-  llS—CivU  Procedure  Code,  1SS2, 
Section  13. — Ros  j  idicata  between  defendants. 
—Transfer  of  Fruperly  Act,  1863,  Section  116. 
— Exchange. 

The  plaintiff  sued  defendants  Nos.  1  to- 
6  for  a  declaraiion  of  his  title  to  certain 
property  and  for  confirmation  of  his  pos- 
session then  in.  The  Court  gave  a  declara- 
tion in  favor  of  the  plaintiS  as  to  a  cer- 
tain sLiare  of  the  property  claimed,  aud 
also  as  to  another  share  in  favor  of  some 
of  the  defendants. 

Hclil,  ihat  the  declaration  in  favor  of 
the  defendants  was  superfluous  and  would 
not  he    binding   on   other    defendants. 

When  an  owner  of  a  certain  property 
gives  it  to  certain  persons  who  are  jointly 
with  him  owners  of  another  property  and 
receives  tiiat  property  in  exchange  the  tran- 
saction is  an  exohango  within  the  mean- 
ing of  Section  118  of  tlie  Transfer  of  Pro- 
perty Act  and  not  a  partition.  It  can  on- 
ly be  effected  by  a  registered  deed.— a.j  C<ii., 
210,  distinijuished.  MUSSfJMMAT  CHATRI 
KOER   V.    KHOBDARI     RAI    5    W-    N-    C-, 

724 

777.  S-  118— Sec  Registration  Act  III  of 
1877  S.  17,  49  No  51  col:  473—11.  C.  W. 
N.     34-J. 

778.  S-  118. — Exchange — A  co-owner  in  a 
survey  number  Iransferrliuj  a  divided  share 
partly  fur  cost  and  partly  in  excJianye  of 
another  land — Riijlit  of  pre-emption — See  Land 
Eevenue  Code,  Berar.     BABUO    v.   MAllUl'I 

8.  N.  L    R    138- 

779-  S-  119  —Hindu  Law— Female's  estate 
— Alienation  by  widow  tvith  the  consent  of  her 
daughter  is  b.nd  >ig  on  the  daugJiter's  minor 
son  during  ]iis  minority  when  his  guardian 
has  ratified  it. 

A  lease  of  property  by  a  Hindu  female 
with  the  consent  of  her  daughther,  which, 
after  their  death  is  ratified  on  belialf  of  the 
daughter's  sou,  a  minor,  by  the  manager  of 
his  estate,  is  valid  as  against  the  miuor  at 
least  during  his  minority. 


Sup:    Govt,  acts  (IV  of  1832)    (Comd.) 

When  a  lessee  surrenders  his  laa'e-hold 
rights  under  a  paiticnlar  lease  and  takes 
instead  lease-hold  rights  in  property  not 
covered  by  the  first  lease,  the  arrangement 
does  not  amount  to  an  exchange,  such  as  ia 
contemplated  by  section  118  of  tho  Transfer 
of  Property  Act.  WALIUL  HASSAN  v. 
MAHAR.U    KUMAR   GOPAL.     6    C-  W-  N-. 

90j 
780-     S-  119  —See  Ss.  103  (c),  117,  119—26 

M.  lo7  No.  713  supra. 

781  S-  119.— See  Limitation  Act  3.  10 
Art.  113.  HAJAGOPALAN  v.  TIRUPANAN- 
THAL  THAMBI  RAM.  17  M-  L-  J-  149  =  30 
M.  310 

782-  S-  122-Soa  Trust  Act  II  of  1883. 
Ss.   1,    5.  No.   4  Col:   514—13.  M.  L.  J.  3G4. 

783  S-  132>  and  Ui.—Djed  of  gift  of  im- 
uiooeiib'.e  properly  registered  after  the  dnior's 
deatli — Practice — Remand — Evidence  taken  by 
the  District  Court. 

A  gift  of  immoveable  property  duly 
made  by  means  of  a  registered  deed  is  valid 
although  tho  registration  of  tho  deed  of 
gift  took  placo  after  the  death  o£  tho  do- 
nor 20.   A.    392   followed. 

The  general  practice  of  the  Muflasil 
Court,  is  that,  when  a  remand,  involving 
tho  taking  of  fresh  evidence,  is  ordered,  the 
District  Court  seuds  down  the  case  to  the 
first  Court  to  take  evidence  and  this  is  done 
in  tho  interests  of  and  for  the  convenience  o£ 
the  p'.rties  themselves.  But  nevertheless 
the  District  Court  still  retains  power  to 
take  what  evidence  it  may  see  fit  to  take, 
and  record  its  findings  upon  it.  KHUSH- 
ABA    MANSING    v.    CHANDR.\BHAGABAI. 

10  B-  L-  R.  536. 

784-  8.  123--Hindu.laiu— Transfer  of  pos- 
sf.viio/i  not  necessary  when  gift  of  immovable 
jnopcrty  registered — Evidence  Act,  s.  Ill  — 
Gift   to  an    agent — Undue   infiueuce. 

Held,  that  assuming  that  delivery  of 
possession  was  essential  under  the  Hindu 
law  to  complete  a  gift  of  immovable  pro- 
perty, that  law  has  been  abrogated  by  3. 
123  of  the  transfer  of  Property  Act.  Dhar- 
modas  Das  v.  Nistarini  Dasi,  (I.  L.  R.,  Id 
Cal.    446),    followed. 

Held,  also  that  there  is  nothing  to 
prevent  an  agent  from  being  the  oliict  of 
the  bounty  of  his  principal.  If  an  agent 
can  clearly  show  that  a  gift  was  made  in 
his  favour  by  a  donor  who  was  in  a  posi- 
tion to  exercise  a  free  and  unfettered  judg- 
ment with  full  knowledge  of  what  he  was 
doing,  tlie  gift  will  be  upheld.  PHUL 
CHAND   V.    LvKKHU.     A- W- N-   1903-    P. 

70  =  23-  A    358 

785-  S.  123— Essentials  of  gift— Registra- 
tion— No  dcliv-ry. 

Under  this  section  a  deed  of  gift,  it 
registered,  is  valid  whether  accompanied 
by  delivery  of  possession  of  property  or  not. 
Tho  fact  that  tho  Courts  of  the  Central 
Prov^naes  were  erroneously  of  opinion  tliat 
del.vjry  of  possession  was  necessary  to  give 
validity  to  the  deed  would  not  render  the 
deed  inoperative.     BALBHADRA  u.  MUSSTT 
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BH\WAR.  6  C  L- J.,  233=H-  C.  W-  N- 
957- 

786-     S-    123 — Hindu  Lam — Law  in  Bom- 

ba  I  -P'C'itio.'C^— Benami  transaction, — Purchase 
by  husband  in  the  name  of  his  loif,' — Ad- 
D,j(t :^'»lCl^t  for  b^n-'Jit   or  rjifl — Presumiition. 

lidd,  that  according  to  tho  law  as  it 
prevails  in  the  Bombiy  Presidency,  a  pur- 
chise  by  a  husband  in  the  name  of  his 
wile  does  not  raise  any  presumption  of  a 
gift  1 1  tho  wife  or  of  an  advancement  for 
her  bo  lefit. 

A  transfer  not  effected  in  the  manner 
required  by  S.  123  of  the  Act  vpill  not 
confer  a  valid  titlj  on  tlio  transferee.  Per 
Batty  J.     BAI     MOTIVAHOO   v.    PUBSHO- 

TAM  DVYAL.  29  B  303  (311)  =  6.  B-  L- 
R ,  975-  ,     , 

787  S.  \2Z  —  Vd:jht  of  suhseqncit  mortgarjee 
of  a  part  of  tJie  mortgaged  property  to  redeetn 
whole — Its   nature. 

Although  a  puisne  mortgagee  of  a  por- 
tion only  of  the  property  originally  mort- 
gaged can  redeem  the  whole  property,  his 
right  of  redemption  does  not  arise  at  the 
moment  of  the  creation  of  his  mortgage  but 
■when  he  asserts  his  right  of  redemption  by 
Buit  and  exists  only  so  long  as  the  prior 
mortgige  on  that  portion  of  the  security 
which  is  common  to  the  two  mortgages  sub- 
sists and  can  be  redeemed.  BAIKANATHA 
NATH  RDY  CHOWDHURY  v.  MOHEND- 
KA  NATH   ROY.     1.   C-  L.  J.    65- 

788  S.  123—I^'^'^d  of  gift  registered — Posses- 
sion— 

See    ffi'/i— NANDU   v.   CHANDI    DUTT, 

5  0  C  89- 

789  8.  123— Si^e  Oudh  Estates  Act  I  of 
ISCOS.  13,  16.  17  and  22— Oral  giftbi/ 
TaUujdar.     THAKURIAN  CHABRAJ   KUER 

V.  b.  gopal  lal.   9.  0  C113. 

790.  S.  123-     yoo   S.  a,  i,    123—33  C.    584 

791.  S-  723— Soo  S.  59,  123—24  A.  319  No. 
211  supta. 

79:2-  S.  123-  Sjo  S.  122,  133-10  B.  L.  R. 
53G  No.  783  supra. 

793.  S.  123-  See  S.  10,  12.  126— A.  W 
N.  1907  P.  278  No.  43  and  4  A.  L.  J.  708  No. 
44  supra. 

794.  8.139-  H no  far  effect  Mohammidan 
Law — Gift  without  pos<ession.  See  Jloham- 
madao  Law  gift.  Si/ed  .iliinad  v.  Masa  Koya. 
11  M.  L.  J.  1901  P.  227.  ALABI  KOYA  v. 
MUSSA  KOYA.     24  M.  513. 

795.  8.  130.  A  Hindu  reversioner  trans- 
ferring his  int:reit  in  inh'ritance —Actionable 
daiiis.— See  Transfer.— M  \TA  PRASHAD  v. 
Mt.   AUOAN  KU  \R.     3  0-  C-  215. 

796-  S.  130.  131.  135.  .issignment  of  mort- 
gage— Redemption — Actionable  claim.  See 
■jrortgxge  liedemption.  JAWAHIR  SINGH 
1).  PARWAN  SINGH.     4  0   C.  210. 

797  S.  130 -See  S.  8,  130,  135-17.  11.  L. 
J.  87.  No  38  s.ipra. 

793  S  131-Sees.  130,  131,  135— 4.  O.  C. 
210.  No    79G    supra. 

799  S.  132— See  s.  99,  132—7.  B.  L.  R.  81G. 
No  095   supra. 
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803  S.  135  (1))— E.ccrp/ioii — Probate  and 
Administration  Act  (V  of  ISSl,)  Section  1!18, 
13d,  131—\Vi,ll.  Goiistruciion  of —  Demon- 
stratioe  legacy — Bight  of  legatee  as  to  corpus — 
Interest, 

The  word  "Labham"  is  generic  and 
covers  different  kinds  of  profit,  and  in  its 
ordinary  and  comprehensive  sense  means 
profit,  gain  or  income  as  opposed  to  the 
corpus  yielding  the  same  aud  inclades  interest 
and  dividends  and  income  from  immovala 
piop;rty,  especially  where  othi:r  portions  of 
the  Will  show  such  to  have  been  the  intention 
of    tho    testator. 

The  exception  in  paragraph  (i)  of  Section 
135  of  the  Transfer  of  Property  Act  will 
apply  only  where  the  whole  of  tho  considera" 
tion  for  the  transfer  is  a  debt  due  by  ths 
transferor. 

The  rule  that  in  tho  case  of  demon- 
strative legacies,  the  legatee  is  entitle!  to 
resort  to  the  general  assets  on  failure  o£ 
the  source  intended  will  not  apply  where 
there  are  directions  to  the  contrary  by  tha 
testator. 

Under  the  English  Law,  interesb  ia 
payable  on  demonstrative  legacies  from  tha 
expiry  of    one  year  from  the  testator's  death. 

The  same  is  the  law  in  India,  and  the 
absence  of  a  distinct  provision  in  Sections 
128,  130  and  131  of  the  Probate  and 
Administration  Act,  with  respect  to  interest 
on  such  legacies,  do  not  imply  an  intention 
to  disallow  interest  in  such  cases.  CHIN- 
NAM  R\.JM\NNAR  V.  TADIKONDA  BA- 
MACHANRA    RAO.    29  M-  155- 

801.  8. 135— Purchase  of  property  to  which 
there  are  adverse  claims  is  L'-yal  but  ths  ptir- 
chnse  mereli/  for  litigation  is  illegal — See  Ac- 
tionable  Claim  No.   1  Cal.  -O.     2  W   L.  R   17 

802.  S-  135— See  S.  3  10.  G.  W.  N.  755  = 
33.    C.    702    No    6    supra   coi:    7?  J. 

803.  S-  135 —See  S.  G,  135  -9.  B.  L.  R, 
83S   No   34   supra. 

804-  8.  135.— See  S.  8,  130,  135—17.  M. 
L.    J.  87  =  3a   M.   235    No  33   s'pra,    col:  553. 

805-  8.  135— See  S.  ISO,  131,  135—4.  CK 
G.    210  No   796   sU2)ra. 

808.  8.  135. — Tenant  assigning  his  rigid 
to  receive  price  of  crops  appraised  under  S. 
i2.  N.  W.  P.  Bent  -Ic*— See  U.  P.  Root 
Act  S.  42.     MUTHRADAS    v.    MUNDIDHAR 

A    W.  N    1902  P.  150=21    A.  517- 

807-     S.  135  (d)     Actionable  claim. 

A  having  an  actionable  claim  for  three 
years'  profits  of  a  zamindari  share  against 
B  sold  it  to  C.  0  sued  E  for  the  profits  who 
contended  that  under  no  ciroamstancos 
could  B  obtain  a  decree  lor  an  amount  ex- 
oceding  that  for  which  he  purchased  the 
claim. 

Held,  that  clause  (d)  of  this  scotion  re- 
fers to  the  point  of  '.imo  at  which  the  ac- 
tionable claim  is  purchased  and  not  to  that 
at  which  the  claim  may  be  discharged  aud 
that  tlie  debt  or  claim  which  has  Iwen  affirm- 
ed by  the  jidginent  of  a  competent  CourL  or 
a  claim  whijh  has  been  made  clear  by  ovi- 
denoo  aud  is  ready  for  judgment  ia  altogether 
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beyond  tho  oporation  of  that   section.     AZI5I 
ALI   KUAN    i>.    CHOWUAKJA    BAKHSH.— 

3  0-  C.  18. 

808  S.  138— Section  18S  does  not  apply 
to  a  sub-moi'tgvge  by  a  mortgagee,  bat  re- 
fers only  to  tho  transfer  of  a  debt.  SIN- 
GARAVELU  UDaYAN  v.  BAMAIVEB.  13 
M.  L.  J.  306. 

52.  Act  V  of  1882  (Easemonts  Act ) 

1.     S.  4-     Lessee's  right  of  privacy. 

A  lessee  or  any  other  person  who  is  in 
lawful  po.ssession  of  premises  may  maintain 
an  action  it  his  right  of  privacy  is  ntcrfcrod 
with.     KUNDAN  v.  BIDHI  CHANl).     3   A 

L- J.  670  =  A- W.N.  1906  P.  283  =  29  A 
64- 

2-  S.  4.  Right  of  Privacy — Other  open 
spaces  of  the  same  house  overlooking  its  other 
parts — Apcitures, 

B  oponod  certain  apertures  towards  A's 
house  which  was  alroody  overlooked  by  B's 
house  in  several  places. 

Held,  that  there  was  a  substantial  and 
material  invasion  of  the  right  of  privacy  of 
A,  thol  plaintiff.  The  apertures  would  per- 
mit a  person  to  look  on  without  being  ob- 
served which  could  be  guarded  against  from 
an  open  surface.  I.  L.  E.  10  A.  358  dist. 
ABDUL    RAHMAN    v.    BHAWAN  DAS.     4 

A-  L.  J.  445  =  A.  W.  N.  1907  p.  183  =  29  A 
682- 

8.  S.  7-  Illus.  (J) — Stream — Usufruct — 
Right  to  use  and  consume  water  without  ma- 
terial injury  to  other  like  owners. 

With  respect  to  riparian  owners,  the  law 
is  that  each  such  owner  has  a  right  to  tho 
usufruct  of  the  stream  which  passes  through 
his  land.  The  right  is  not  an  absolute  and 
exclusive  right  to  the  flow  of  the  water  in 
its  natural  state,  but  to  the  flow  of  tho  water 
and  tho  onjjymeut  of  it  subject  to  the  similar 
rights  of  all  the  proprietors  of  tho  banks  on 
each  side  to  the  reasonable  enjoyment  of 
the  same  gift  of  Providence.  Section  7,  illus 
(J),  of  tho  Easements  Act  (V  of  1882)  shows 
that  a  riparian  owner  has  the  right  to  use 
and  consume  water  for  irrigating  the  land 
abutting  on  a  natural  stream,  provided  that 
ho  does  not  thereby  cause  material  injury  to 
other  like  owners.     DINK^lB  v.  NARAYAN. 

7B.  LR  265=29  B.  857. 

4.  S.  7-  Owner's  right  to  protect  his  land 
from  loater  following  loith  it  from  a  high  way. 
See  Madras  Municipalities  'Act  IV  of  1884. 
S.  3,  4,  21,  27,  201.  MAHAMAHOPADYAYA 
RANGA  GHARIAB  v.  THE  MUNICIPAL 
CDUNGIL  GE    KUMBA    KONAM.     1  M-  L- 

T  333 

5.  S.  7>  J5, 16,  33,  35.  Prescriptioyi— Right 
to  light  and  air  coming  from  over  neighbours 
land — Injunction. 

Every  one  has  a  natural  right  to  so  much 
light  and  air  as  pass  vertically  to  his  land 
such  right  does  not  extend  to  light  and  air 
coming  laterally  over  tho  land  of  another. 
This  right  must  be  acquired  by  prescription 
as  provided   by  S.    15    o£   this  Act  (2  B   GGO 
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Bofr.  to)  Government  land,  held  by  the  parties 
as  tonanti,  gives  no  easement  by  prescrip- 
tion to  a  tenant  against  another  unless  it  is  al- 
so acquired  agaiust  Government  as  reversioner 
or  roniaindorm m    of  the  teuaot. 

No  easement  is  affected  by  any  change 
in  the  extent  of  the  dominant  or  servient 
tcueuiont  (d). 

A  plaintiff,  clairaiag  relief  for  obstructioQ 
of  easemont  of  light  and  air  must  prove  tho 
presenco  of  every  element  neoor^sary  to  estab- 
lish his  prescriptive  acquisition  of  the  ease- 
ment claimed  by  him. 

Where  a  structure  obstructing  ones  ease- 
ment of  light  and  air  is  allowed  to  ho  com- 
pleted Court  may  not  give  a  mondatory  in- 
junction, the  where,  by  mandatory  injunc- 
tion, tho  injury  to  the  defendant  will  be  out 
of  all  comparison  to  the  inj  iry  to  tho  plain- 
tiff by  the  obstruction  of  uis  easement  (16 
A  GO,  72,  2  B  133  Ref.)  Seo  Col.  451  Specific 
Bel  of.  Act.  No.  lof  1877  s.  54,.  55,  BEHARI 
LAL  u.  SUEO  L.v'L.     3  S-  L-  »•  114- 

6-  S.  7,  17 — ■Big}it  to  raise  crent  level  of 
calingida  of  tank— Submersion  vf  lands  tlicrebij 
— Right  of  owner  of  such  lands  to  protect  thctrt 
from  submergence. 

Tho  defendants,  being  the  holders  of 
land  situated  below  a  tank,  had,  for  a  period 
of  over  twenty  years,  by  means  of  a  dam, 
raised  the  calingula  of  the  tank  higher  than 
its  crest  level.  The  effect  had  been  to  collect 
an  increased  quantity  of  water  in  the  tank 
and,  from  time  to  time,  to  throw  it  back  on 
to  the  plaintiffs'  lands,  which  were  situated 
above  the  tank.  The  plaintifi-i'  lands  were 
thus  submerged.  On  a  suit  b  ing  brought 
l)y  plaintiffs  against  the  defcnlauts  for  an 
order  that  tlie  dam  placi  d  by  de  endants  oa 
tho  caliuguli  should  be  removed  so  that 
water  should  be  stored  in  the  tank  only  to 
the  height  of  the  caliugula. 

Held  that  the  defendants  bad  not  ex- 
ceeded the  right  which  they  had  been 
proved  to  have  acquired.  Scmble,  that,  not- 
withstanding that  right,  plaintiffs  were  en- 
titled to  take  measures  to  save  their  lands 
from  being  submerged.  NARAYANA  RED- 
DI  v.  VENKATA    CHARIAR.     24  M   202- 

7,  S.  10— See  T.  P.  Act  IV  of  1832  S.  G6 
No.  253  Col.  617—124  P.  L.  R.  1902=35.  P. 
R.   ia02. 

8-  S.  13- — Purchase  of  land  by  Gnvern- 
nient  at  sale  for  arrears  of  revenue — Right 
of  irrigation  by  way  of  easement— Assessment 
of  ryots  in  occupation. 

In  184G,  certain  villages,  forming  p.\rt 
of  a  zaminJari,  were  brought  to  sale  by 
Government  for  arrears  of  revenue,  and 
bought  by  Government.  The  wet  lauds  in 
these  villages  were  irrigated  by  a  tank  in 
another  village,  which  also  formed  part  of 
the  zamindari,  but  was  not  included  in  the 
sale.  Tho  zamindar  had  himself  occupied 
tho  wet  lands  prior  to  the  sale,  and  con- 
tinued his  occupation  thereafter,  as  a  ryot 
under  Government.  .M  a  date  prior  to  1SG6, 
tho  zaniindcr  sold  his  interest  in  the  laud, 
and  at   the  settlement  which   took  place  in 
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that  year,  big  vendoa  was  asaessod  with  a  con- 
solidated wet  rate  on  it.  In  1809,  tlio  Head 
Assistant  Oollootor  directed  that  tlio  zvmia- 
dar  sliould  be  credited,  yearly,  with  the 
difference  between  tlie  consolidated  wot  rata 
and  the  dry  rate.  In  doing  this,  ho  ac'od 
without  the  authority  o£  Govorumeut.  In 
1894,  the  Board  of  Revenue  directed  that 
no  portion  of  the  assessment  should  bo  cro- 
ditod  to  the  zamindar,  who  now  suod  for 
a  declaration  of  his  right,  and  for  the 
amount   since  collected: 

Held,  that  the  melvaram  right  in  the 
villages  passed,  by  the  sale,  to  the  Govern- 
ment, who  were  entitled,  by  way  of  easo- 
mout,  to  have  the  lands  irrigated  from  the 
then  existing  source  of  irrigation,  aud  to 
levy  wet  assessment  on  them.  That  the 
action  of  tlie  Settlement  department  in  as- 
sessing the  consolidated  wet  rate  was  right, 
and  that  plaintiff  was  not  entitled  to  tho 
differonoo  between  the  wot  and  dry  assess- 
ment: 

Held,  also  that  the  action  of  tho  Head 
Assistant  Collector  wag  beyond  tho  scope 
of  his  authority,  and  not  binding  on  the 
Government,  who  had  neither  authorized 
nor  ratified  it.— RAJA  SURANENI  VKN- 
KATA  PAPiiYYA  R.\U  v.  THE  SECRE- 
TARY  OP   STATE   FOR    INDIA.    12-  M-  L- 

J.  1902-  p.  432  =  26.  M-  51. 

9.  S-  13  C^Grant  of  village  as  inam^ 
Right  to  water  for  irrigation — Area  under  wet 
cuUivatiin  at  time  of  grant  subsequently  in- 
creased— Claim  by  inamdar  for  proportionate 
increase   of   water  for  irrigation. 

In  1859,  a  village  with  land  compris- 
ing 339  acres  was  granted  by  Government, 
as  inam  to  plaintiff.  At  the  time  of  tho 
grant,  106-09  acres  were  under  wet  culti- 
vation. The  area  of  land  under  wot  cul- 
tivation was  subsequently  increased,  and 
plaintiff  claimed  to  be  entitled  to  water 
for  the  irrigation  of  this  increased  area 
without  paying  assessment  thereon,  and  in 
1870,  the  Collector  of  tho  District  pormit- 
ted  that  increase.  Plaintiff  had  now  been 
assessed  in  respect  of  the  increased  area, 
and  brought  this  suit  for  a  declaration  of 
his  right  aud  for  a  refund  of  the  money 
paid   by   him   under   protest: 

Held  that  plaintiff  was  entitled,  under 
S.  13  (c)  of  the  Easements  Aot,  to  irrigate 
106-09   acres,    and    no    more. 

Also,  that  the  action  of  the  Collector 
in  1870  was  unauthorised  and  had  not  been 
subseiuontly  ratified  by  Government  and 
was  not  binding  on  Government. — K.  CHI- 
DAM  \BRA  RAO  «.  THE  SECRETARY  OP 
STATE  FOR  INDIA.     26   M-   66- 

10-  S.  13-  C — Meaning  of  "nrcessary  for 
enjoying"    discussed  and  explained. 

One  Mrs.  Wells  sold  a  bonse  to  plaintiff 
Mohan  Lai  in  1902,  the  salo  deed  of  which 
contained  the  passage  in  dispute  as  part  of  a 
double  verandah  running  right  across  the 
north  end  of  tho  premises  as  sold.  She  sold 
her  second  liouse  a  week  after  to  Shor  Khan, 
tho  ealQ  dood  o{  which  did  aot  include   the 
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passage.  Sher  Khan  set  up  the  defence  that 
the  passage  was  part  of  bis  hoaso,  was  built  for 
the  convenience  of  persons  occupying  and 
resorting  to  that  house,  and  that  he  would 
suffer  great  inconvenience  if  he  was  debarred 
from  using  it.  There  is  no  trace  of  the 
word  "easement"  in  the  pleadings  nor  waa 
any  mention  made  in  the  issues  of  "  necessi- 
ty" as  such.  The  first  court  doisidod  in  Sher 
Khan's  favour  holding  that  Mrs.  Wells  on 
gelling  the  other  house  with  pissagj  to 
Mohan  Lai  must  bo  taken  to  have  re3i;rved 
tho  right  to  use  the  passages  a  right  which 
passed  by  the  oonveyanoe  to  S'lor  Khan.  Tha 
last  part  of  this  finding  wis  re.tel  on  S.  13 
(c)  of  this  Act  and  plaiutill's  ciaim  was  dis- 
missed. On  first  appeal  tlio  Civil  Judge  held 
that  tho  Lower  Court  had  made  out  for  tha 
defendant  a  case  which  could  not  legitimate- 
ly bo  drawn  from  his  pleading  and  docidod 
that  the  right  of  way  over  the  passage  was 
not  necessary  for  the  eujoyminc  of  Shor 
Khan's  house,  even  thougli  sweepers  and  ser- 
vants could  not  reach  tho  back  part  of  tha 
premises  without  either  using  the  passaga  or 
traversing  the  front  room,  aud  deeded  fol- 
lowing Biioyclopodia  of  the  Laws  of  England 
Vol.  12  pages  572  and  573,  that  a  way  of 
necessity  is  uot  allowed  if  there  is  another 
way  though  inconvenient  and  decreed  the 
claim.  Shor  Khan  in  second  appeal  urged 
that  "necessary  for  oiijiying"  in  S.  13  (o) 
had  bean  wrongly  consiiued  as  equivalent  to 
"  necessary  for  approaching." 

Held  after  discussing  the  oasai  26  G.  311, 
57  L.  J.  Ch.  255,  57  L.  J.  Q  B  198,  gale  on 
casements  7th  edition  pages  137,  151  and  152, 
19  B.  797,  15  A.  270,  16  B.  552,  18  L.  J.  Ch. 
4C7,  that  whore  tho  quasi  sorvicnt  teuemant 
is  sold  without  express  reservalio'i  of  a  right 
of  way  not  absolutely  necessary  such  right 
is  not  saved.  Absolute  necessity  his  not  been 
made  out  and  tha  Indian  cases  are  against 
tha  appellant.  The  word  erj  iving  is  used 
in  S.  13  (o)  as  some  such  geu^ral  term  was 
essential  while  approaching  would  suggest 
only  tho  rights  of  way  and  would  not  in- 
clude other  easom3nts  apparent  or  continu- 
ous.    SHER    KHAN  v.    MOHAN    L.iL.     16 

C  P  L.  a  1903  P- 156. 

11-  8.  13  (e)  and  (f).  See  Evidence  Act 
I  of  1872  S.  92  No.  lOG  col.  205—15  M.  L.  J. 
255  =  28  M.  495. 

12     s.  13,  els.  (e)   and  {t)— Property 

partitioned — Bigh!-  of  loni/ — Cmvenience  no 
test  of  easement  of  necessity — Apparent  and 
continous  easement-Oral  agreement  as  to  case- 
ment where  partition  deed  silent — Evidenc» 
Act,  S.    92. 

Tho  plaintiff  alleged  that  after  getting 
in  partition  a  house  aud  its  adjacent  land 
he  proceeded  to  build  a  wall  over  the  site, 
tho  defendant,  who  had  no  ris;ht  of  way 
over  the  site,  and  who  had  other  means 
of  access  to  his  house,  obstructed  th:i  build- 
ing of  the  wall.  Houoo  his  siut  for  i'ijunc- 
tion  and  damages.  Tho  defendant  set  up 
on  easement  of  necessity  ovjr  th;  site, 
since     his    parda   ladies  could     go   only   by 
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tliat  land  to  the  court-yard,  and  sot  up 
an  agroomont  to  the  time  of  partition  in 
support   of    his   alleged    right    of    way. 

Held,  the  word  'necessary'  in  S.  13,  cl. 
(o)  of  tlio  Act  must  be  taken  in  its  ordi- 
nary sense.  Convenience  is  no  tost  of  an  ease- 
mont  of  necessity.  lu  this  respect  the 
Indian  and  the  English  Law  are  the  same. 
As  the  defendant  had  a  means  of  access 
to  V  is  property  without  going  over  to  plain- 
tiff's laud,  he  oould  not  have  an  easement 
of  necessity  over  it.  Moreover  ho  was  not 
entitled  to  an  easement  under  ol.  (f)  of  S. 
13,  since  the  easement,  which  he  claimed, 
was  not  apparent  and  continuous.  The 
oral  evidence  of  the  agreement  was  not  ad- 
missible in  evidence  and  the  partition  deed 
made  no  provision  for  the  right  of  way 
claimed.  Injunction  granted  but  dami"os 
refused.  SABaPATHY  MUDALI  v.  KUP- 
PUSAMY  MUDALI.  15  Jffl.  L-  J.  225  — 
(See  Col.  2U). 
13-    S.   13  (fi — Easement    of  necessity. 

An  absolute  necessity  is  contemplated 
in  clauses  (a),  (c)  and  {d)  of  Section  13  of 
the  Easements  Act,  but  in  clause  ^b)  only 
qualified  necessity  is  contemplated.  The 
distiaetion  is  obvious,  thus  a  right  of  way 
may  not  be  alisolutely  necessary,  and  yet 
necessary  for  the  purpose  of  enjoying  the 
property  as  it  was  eujiyed  when  the  trans- 
fer of  it  took  place.  The  existence  of  this 
last  necessity  has  to  be  determined  by  re- 
foronoo  to  the  prior  use.  CHHOTALAL 
BECHARDAS  v.  DEV.SHANKAR  MAGAN- 
L  VL.    3  B  L.  R  ,   601. 

14.     8.  15— See   S.  7,  15,   16,   33,  35—3.  M. 
L.  H.    HI    No.    5   supra. 

15-     8.  15,   28   {cy— Right  to  light  and    air 
J) re  ^crin ' '0  i — .-icl ual   dam ige. 

A  sued  B  claiming  relief  upon  the  ground 
that  his  prescriptive  right  to  light  and  air 
to  a  certain  window  has  been  interfered 
with    by    B. 

Held  that  it  is  enough  to  show  that 
the  right  has  in  fact  been  interfered  with. 
The  plaintif!  is  not  obliged  to  show  that 
he  has  suffered  actual  damage  thereby.  1904 
A.  C.  170  and  1905  1  Ch.  480  not  (ippUed. 
SB.    95  rcf    to.     KUNNI    L\L   v.  KUNDAN 

BIBI.  A-W  N.  1907  p.  175=29  A-  571- 

16.     S.     15,    il.—Acqui.<silion     and     a-tiii- 
guishmcHt  of  easetnents — Period   of  tiser. — 

A  sued  B  and  C  for  an  injunction  to 
restrain  them  from  allowing  the  rain  water 
of  their  house  to  flow  on  his  land.  The 
Court  dismisssed  the  suit  on  the  ground 
tliat  the  defendant's  easement  beiug  discon- 
tinued only  4  years  before  suit  was  not  ex- 
tinguished under  S.  47  of  the  Easements 
Act  until  the  lapse  of  20  years  from  its 
total  disuse. 

Held  that  there  was  no  acquisition 
of  easemc;ut  uuder  S.  15  of  the  Act  on  the 
ground  that  the  period  of  20  years  must 
bo  taken  to  be  a  period  ending  within  2 
years  next  before  the  institution  of  the  suit 
wherein  the  claim  to  which  period  relates 
ia  oouloslod;  aud  that  S.  47  of  the    Act  applies 


only  whore  an  casement  has  boon  acquired 
under  S.  15  of  the  Act.  HAJI  UMliANI  v. 
GANESHBH.\T.    9  B-  L.  E-  1101- 

17.  8.  16— See  S.  7,  1.5,  1(3,  33,  35—3.  N. 
L.   R.    114   No    5   supra. 

18-  8.  17.— See  S.  7,  17—24.  M.  202  No 
G  supra. 

19-  8-  23 — AUeraiion  of  eascment—Neio 
icindows  higher  than  the  old  ones — Easements 
Act   (V  of    IH82),   S.   S3. 

Plaintiff  had  two  windows  in  the  rear 
wall  of  his  house.  In  188G,  he  rebui-t  hii 
house  and  opjued  new  windows,  which 
were  of  nearly  the  same  size,  but  wore  a, 
little  higher  than  that  the  old  ones. 
In  1899,  defendant  built  his  house  and 
blocked  up  these  two  now  windows.  The 
plaintiff  sued  for  an  injunction.  The  first 
Court  dismissed  the  suit.  The  lower  Appel- 
late Court  reversed  the  decree  and  grant- 
ed an  iuj  motion,  holding  that  the  plaia- 
Sifl  did  not  lose  his  easement  by  changing 
the  position  of  the  windows,  because  tho 
new  ones  were  nearly  of  tho  samj  dimen- 
sion, and  as  their  position  was  higher  thau 
that  of  the  old  windows,  the  burden  on 
the  servient  tenement  was  rather  loss  thaa 
before.     On   second  appeal 

Hid,  reversing  tho  decree  and  dismis- 
sing tho  suit,  that  tho  easement  claimed  in 
respect  of  the  new  windows  which  did  not 
receive  the  same  cones  of  light  as  were  en- 
joyed through  the  old  ones  was  quite  dis- 
tinct from  the  easement  in  respect  of  the 
old  windows;  and  that,  therefore,  tho  ease- 
ment rcsp'ioting  them  could  bo  acquired  on- 
ly by  enjoying  it  for  the  required  length  of 
time— BAI  HARIGANGA  v.  TRICAMLAL, 
26  B.  374.  SfC  for  other  cases,  EascmeiU 
under  the  heading  light    and    air. 

20.  S  28-  Easement— Particular  mode  of 
enjoyment — Relinquishment. 

The  more  non-user  of  a  mode  cannot 
deprive  a  person  of  his  right  to  enjjy  tho 
easement  in  that  particular  mode  unless 
there  was  any  intentional  abandonment  o£ 
that  particular  mode,  giving  rise  to  an  agree- 
ment express  or  implied  between  tho  p  irtioa 
by  which  the  person  can  be  said  to  have 
relinquished  it.  The  evidenceas  to  relinquish- 
ment must  be  clear  and  unequivocal. 
VINAYAK  MORE3HWAR  v.  MARTAND 
TRIMBAK.    6  B-  L-  E-  287- 

21.  S  28.  el.  (c).     Disturbance  of  easements 

—Meaning  of  disturbance— Injunction  to  pre- 
vent disturbance— Light  and  air—Phydcal 
comfort — Substantial  damage. 

The  Easements  Act  is  not  merely  pres- 
criptive ;  it  defines  the  law  relating  to  ease- 
ments and  thus  differs  from  the  English  Act 
in  its  ambit.  S.  28,  (c)  of  the  Act  provides 
that  the  extent  of  a  prescriptive  right  to  th> 
passage  of  light  and  air  to  a  certain  window, 
door,  or  other  opening  is  that  quantity  of 
lioht  or  air  which  has  beeu  accustomed  to 
enter  that  opening  during  the  whole  of  tho 
prescriptive  period  irrespective  of  the  pur- 
pose for  which  it  has  boon  used. 
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Per  cnriam: — "la  any  case,  I  see  no 
reason  for  withholding  from  disturbance  its 
legal  sense  o{  an  illegal  obstruction,  and  for 
the  purpose  of  Chapter  IV  that  only  can 
(in  my  opinion)  be  an  illegal  obstruction, 
for  which,  if  done,  a  suit  wvuM  lie.  There- 
fore I  hold  that  for  an  injunction  there  must 
bo  a  threat  of  something  mure  than  mere 
obstruction',  and  so  the  plaiutifi's  first  con- 
tention fails."  To  establish  that  the  plain- 
tiffs have  suffered  substantial  damage  to 
their  rights  to  light  and  air  they  must  show 
material  diminution  in  the  value  of  their 
iieritage  or  material  interfcrouce  with  their 
physical  comfort.  The  expression  "  physi- 
cal comfort"  does  not  admit  of  precise  de- 
finition, but  it  is  sufficionlly  exact  when 
applied  as  a  test  to  a  given  state  of  things  to 
allow  the  orrinary  reasonable  man  to  arrive 
at  a  practical  determination.  A  man's  phy- 
sical comfort  iu  relation  to  the  access  of 
light  and  air  to  his  house  at  any  particular 
time  depend  upon  the  conditions  then  actu- 
ally obtaining,  regardless  of  how  these  con- 
ditions came  into  beiug  or  when  they  may 
cease:  it  is  a  present  fact  uninfluenced  by 
past  history  or  future  fate.  Thefefore  for 
the  purpose  of  applying  thu  test  of  the  plain- 
tiffs' physical  comfort,  we  must  look  at  the 
state  of  their  property  as  it  is,  not  as  it  was, 
or  as  It  mav  be.  FEAJIJI  SHAPUBJI  v. 
PKAMJI  EDULJI.  I.  L.  E.  SOB-  819;  7 
B  L  E.  825- 

82-  S.  28  (cj.  See  S.  15,  28  (c)— 29  A. 
671  No.  15  supra. 

23-  S.  28.  33,  51  {c)— Easement— Light 
and  air — jiccustomed  btisiness — Surrender  of 
ri'jht — Physical  comfort — English  cases.  Ap- 
plicability of— 

The  word  "such"  in  section  51  (c)  of 
the  Easements  -Act  can  not  be  so  conbtrued 
as  to  mean  "a  building  of  the  same  dimen- 
sions." Ilather,  it  is  a  word  of  relation 
used  simply  to  refer  to  the  antecedent  ad- 
jocLives — that  is,  to  the  destroyed  dominant 
character  of  the  building,  just  mention- 
ed. 

The  combined  eSect  of  sections  28  and 
35  of  the  Act,  which  must  be  read  toge- 
ther, is  that  the  mere  circumstance  that  a 
plaiutift  has  a  prescriptive  right  to  the  quan- 
tity of  light  which  has  entered  certain  opeu- 
iugs  of  his  house  will  not  give  him  a 
cause  of  action  against  a  servient  heritage 
for  disturbance  caused  to  that  right,  but 
he  must  prove  that  such  disturbance  has 
either  materially  interfered  with  his  phy- 
sical comfort,  or  prevented  him  from  car- 
rying on  his  accustomed  business  as  bono- 
ficiully    as  he    had    done   before. 

\Vhore  a  plaintiff  having  several  sour- 
ces of  light  does  anything  permanent  so 
OS  to  materially  interfere  with  any  one  of 
them  and  considerably  diminish  the  light 
coming  therefrom,  his  act  will  be  treated 
as  equivalent  to  a  surrender  of  his  right 
and  the  question  of  material  diminution  of 
comfort  must  be  determined  as  if  that  light 
still  substantially  exists.    To   determine  the 
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question  of  physical  comfort  by  the  light 
of  such  diminution,  caused  by  the  plain- 
tiff's own  act,  -would  be  to  impose  a  grea- 
ter burden  on  the  servient  heritage  than 
it    is  liable    to    according    to   law. 

In  dealing  with  the  right  to  air,  Eng- 
lish decisions  are  not  of  much  avail  in 
India,  because  the  conditions  in  this  coun- 
try are  different  from  those  of  England. 
In  England  , more  light  is  needed  than  here: 
whereas  more  air  Is  needed  here  than  in 
England.  FRAMJI  SHAPURJI  .PATHUCK 
V.  FRAMJI  EDULJI  DAVAR.  7.  B-  L-  E- 
352- 

24-  S-  28.  33,  35.— Easement— Light  and 
air — Disturbance  of  easement,  meaning  of — 
Injunction — Substantial  damage-Physical  com- 
fort. 

The  Indian  Easements  Act  1882  is  not 
merely  prescriptive;  it  defines  the  law  relating 
to  easements  and  thus  differs  from  the  Eng- 
lish  Act   in   its   ambit. 

In  the  expression  "disturbance  of  ease- 
ment," the  term  "disturbance"  is  a  word 
possessing  a  special  legal  significance  in  Eng- 
lish law,  and  moans  an  illegal  obstruction, 
for   which,    if   done,   a   suit   will  lie. 

In  order  that  an  iujunctiou  may  issue 
to  prevent  a  disturbance  of  easement,  there 
must  be  an  apprehension  of  something  mora 
than    mere    obstruction. 

To  establish  that  the  plaintiff  hag  suffer- 
ed substantial  damage  to  his  rights  to  light 
and  air,  he  must  show  material  diminu- 
tion in  the  value  of  his  heritage,  or  mate- 
rial intorferencQ  with  his  physical  comfort. 

The  expression  "physical  comfort"  does 
not  admit  of  preci-se  definition,  but  it  i3 
sufScientiy  exact  whsu  applied  as  a  test  to 
a  given  state  of  things  to  allow  the  ordi- 
nary reasonable  man  to  arrive  at  a  prac- 
tical determination.  A  man's  physical  com- 
fort in  relation  to  the  access  of  ligbt  and 
air  to  house  at  any  particular  time  dt-penda 
upon  the  conditions  then  actually  obtain- 
ing, regardless  of  how  those  conditions  came 
into  being  or  when  they  may  cease;  it  is 
a  present  fact  uninfluenced  by  past  history 
or  future  fact.  Hence,  for  the  purpose  o£ 
applying  the  tost  of  the  plaintiffs'  phy- 
sical comfort  one  must  look  to  the  state 
of  their  property  as  it  is,  not  as  it  was, 
or  as  it  may  be.  FRAMJI  SHAPURJI  PA- 
THUCK V.  FRAMJI  EDALJI  DAVAR.  7. 
B    L   R-  825 

25  S-  83 -See  S.  7,  15,  16,  33,  35— 3  N. 
L.    R.    114   No.   5   supra. 

26  S.  33— See  3.  28,  33,  51  -7  B.  L.  R. 
352   No.   23   supra. 

27  S.  33— See  3.  23,  33,  35—7  B.  L.  R. 
825   No.   24   supra. 

28  8.  35— See  3.  7,  15,  16,  83,  35—3  N. 
N.    L.   R.    114    No.   5  supra. 

29  S.  35— See  3.  28,  33,  35—7  B.  L.  R. 
825   No.    24   supra. 

80  8-  47— See  3.  15,  47—9  B.  L.  R.  1101 
No.    IG  siqjra. 

81  9.  51— See  3.  28,  33,  51—7  B.  L.  R. 
352  No.   23  supra. 
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32    S.   60- — License. — Revocation  of. 

Tho  plaintills  wore  zamindars  of  two 
villages  N  and  B.  Tho  defendant  was  occu- 
pancy tenant  of  the  phiintiffa  in  B.  It 
appeared  that  tho  defendant  used  to  culti- 
vat3  lands  in  N  and  tho  plaintiffs  had  al- 
lowed him  to  reside  in  the  ahndi  of  that 
village  and  to  occupy  the  onclosuro  and  the 
shed  in  dispute,  the  defendant  having  ceased 
to  cultivate  laud  in  N  tho  plaintiffs  requir- 
ed him  to  vacate  the  land  v^bere  the  en- 
closure   and    tho    shed    were   situate. 

Held,  that  the  defendant  was  in  the  posi- 
tion of  a  license  and  tho  license  was  revoc- 
able; the  defendant  was  allowed  a  period  of  one 
month  to  leave  the  property  and  to  remove 
any  goods  which  be  may  have  been  al- 
lowed   to    place    thereon.     SUNDAR   LAL  v. 

CHAJJU.    W-  N    A.,  1901,  P-  42  (2). 

88  S.  60  (b) — License — Ilevocaiion—Work 
of  permanent   character. 

A  kachcha  thatched  house  may  be  "  a 
work  of  ft  permanent  character"  within  the 
meaning  of  s.  GO  (b)  of  the  Easements  Act, 
1882,  although  the  thatch  of  the  house  is 
renewed  from  time  to  time.  M'iiiter  v. 
BroclavH  S  cast.  308  referred  So.  NASIU-UL- 
ZAMAN     KHAN   v.     AZIM-ULLAH,     I.    1. 

R.>  28  A.  3  A.  L.  J.  765=23  A-  741- 

53— Act  VI   of  1882  (Companies 
Act). 

1.  8.  4. — Association  of  7nore  than  tioenty 
persons  for  profit — Agreemetit  of  Association — 
Construction. 

When  smarting  a  kuri  or  chit  fnna,  an 
agreement  was  entered  into  between  the 
nine  defendants  and  the  other  subscribers 
to  the  chit  which  while  giving  the  defen- 
dants the  right  to  conduct  or  manage  the 
affairs  of  the  cJiit,  reserved  to  the  body  at 
subscribers,  who  were  more  than  twenty, 
the  right  to  control  tho  defendants  and 
showed  that  the  defendants  were  only  the 
agents   of    the   subsoribers. 

Held,  that   tlie    association   was   of  more 
than    twenty   p3rsons  and   required   registra- 
tion.    20  M.  ea    distinguished.     NARAYAN-\- 
SAMY  V.  JAMBU    AIYAN.     12  M-  Ii.  J.  130 
2      8.    4. — "-Association. 

To  constitute  an  association,  within 
the  meaning  of  S.  4  of  tho  Companies  Act, 
the  existence  of  a  legal  relation  between 
more  than  twenty  persi^ns  giving  rise  to 
joint  rights  and  obligations  or  mutual  rights 
and    duties   is   absolutely    necessary. 

Held,  also  that  in  the  case  before  their 
Lordsbip.s  there  was  no  association  within 
the  meaning  of  S.  "lot  the  Companies  Act. 
NEELA:\Hi;r,A   SASTRI    w.   i5.    APPIAH  SAS- 

TRI.    16  M.  L.  J.  395-29  M  477- 

3.  S.  4 —  What  is  dissociation.'  loithin  the 
jneanirtg  of  s.  1 — Legal  relation  creating  joint 
or   mutual  rights  neccssari/ — Clii'fund. 

To  constitute  an  'association'  within 
the  meaning  of  s.  4  of  the  Companies  Act, 
the  existence  of  a  legal  relation  between 
more  than   twenty    persons    giving   rise    to 
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joint  rights  oi  obligations  or  mutual  rights 
and  duties  is  absolutely  necessary.  Pan- 
chcna  Mancliu  Nayar  v.  Gadinhara  Kuma- 
ranchath  Padinanablian  N^rgar,  (I.  L.  B.,  20 
Mad.  09  at  p.  7.S),  referred  to  and  approved. 
Where  more  than  twenty  persorts  enter  in- 
to an  agreement  by  which  a  chitfund  is 
created  and  it  is  clear  from  the  agree- 
ment that  tho  only  proprietors  of  the 
fund  are  tho  two  orgauisors  and  the  other  par- 
sons have  entered  into  no  contract  with  each 
other,  tho  i^arties  to  such  agreement  do  not 
form  an  association  of  whicli  registration 
is  necessary  under  s.  4  of  the  Companies 
Act.     NEELAMBGA     S.A.STRI    v.     APPIAH 

S.iSTRl.  16  ML- J-  335;  F-  B=23  M- 
477. 

4.  8.  4- — Chit  association  of  more  than 
SO  persons  unregistered.  R.'gistration — Suit  to 
recover  subscriptions  paid  to  it. 

In  this  case,  tho  question  was  whe- 
ther a  suit  to  recover  tho  amount  of  sub- 
scription from  a  chit-fund  was  maintain- 
able and  whether  tho  said  chit-fund  which 
was  of  more  than  20  persons,  with  the  ob- 
ject  of  gaining  profits  was  illegal  for  want 
of   registration   under  s.   i  of   this  Act. 

Held,  the  terms  of  s.  4  show  that  an  'as- 
sociation,' to  fall  under  that  section,  need 
not  necessarily  be  a  company  or  a  part- 
nership strictly  so  called,  but  that  a  com- 
bination of  more  than  20  persons  associat- 
ed together  for  a  common  purpose  having 
for  its  obj«ot  the  acquisitions  of  gain,  is 
enough. 

Held  that  in  this  case,  the  chit-busi- 
ness was  started  and  conducted  by  all  tha 
subscribers  acting  together,  as  a  joint  con- 
cern, whoso  number  being  more  than  20 
the  "association"  required  registration  uu- 
dor  the  Act  and  not  having  been  so  regis- 
tered was  an  illegal  association,  and  the 
prsont  suit  based  an  a  contract  founded 
upon  that  illegal  association  could  not  lie. 
(19  JI.  81  followed,  -20  M.  G9,  22  M.  212,  1. 
jl.  H.  C.  R.  418  Dis).  MADA3AMI  ASARI 
V.    PEGHI    ASARI    alias    PKCHI    MUTHU 

A.^AR1.    1  M-  L  T   106- 

5-  8.  4.  Registration  of  chit  fund  'con- 
sisting of  •  more  than  twenty  •  subscribers  is 
compulsory. 

.\  chit  fund  to  fali  under  S.  4  of  tho  .\ct 
must  be  an  "  association  "  of  more  tlian 
twenty  persons,  with  j>int  rights  and  liabi- 
lities, with  the  objeeo  to  juu  tho  profits. 
So  if  a  chit  concern  is  the  business  of 
one  person  alone,  who  is  its  proprietor,  and 
the  chit  collectio-ns  are  under  his  coutrjl 
and  at  his  absolute  disposal,  and  the  sub- 
scribers have  nothing  to  do  witli  the  manage- 
ment of  it,  the  chit  fund  is  not  the  joint 
concern  of  the  vrhole  body  of  subscribers, 
nor  have  they  joint  rights  and  liabilities  or 
mutual  rights  and  duties,  and  registration 
of  such  a  fund  is  not  compulsory  under  tiie 
Act,  though  It  may  consist  of  more  than 
twenty  subscribers.  (20  M.  US  followed,  IJ 
M.  31  1  M.  L.  T.  106  dissented.)  SUBBIEli 
a.  RAMIER.    2  M-  L-  T-  52. 
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6-  S.  6,  'U,  224.  Foreign  Company  not 
registered,  snil  by  -  Plaint,  verificaticm  of,  by 
Manager — Civil  Procedure  Code  (Act  XIV'  of 
1882),  s.  430,  43S. 

A  foreign  Corporation  is  entitled  to  sue 
in  its  corporate  character  in  this  country, 
■without  being  registered  under  the  Indian 
Companies  Act  of  18S2,  or  an  Act  of  Parlia- 
ment ;  and  a  plaint  in  such  a  suit  can  be 
verified  on  behalf  of  the  Corporation  by  one 
of  its  principal  oHicers,  under  s.  435  of  the 
Code  of  Civil  Procedure.  A  Corporation  dulv 
created  according  to  the  law  of  one  State 
may  sue  and  he  sued  in  its  corporate  name 
in  the  Courts  of  other  States.  Campbell  v. 
Jachson,  (I.  L.  R.  1-2  Gal.  41 1,  and  Tusnf  Beg 
V.  The  Board  of  Foreign.  Missions  of  the  Pres- 
bylcrian  Church  of  New  Yorl;  (I.  L.  R.,  16  All. 
4-20)  distinguished.  SINGER  :MANUFAC- 
TURING  Co.  V.  BAIJNATH.     30  C-  103- 

7-  S.  41-  See  S.  G,  41,  224—30  C.  103  No. 
0  supra, 

8'  S.  45'  Company — Memorandum  of  as- 
sociation signed  by  member — Liability  of  mem- 
bei — Arrangement  between  member  and  Direc- 
tor to  cancel  liability.     Effect  of. 

A  company  wag  incorporated  in  1896 
under  the  Indian  CompAuius  .\ct.  The  ap- 
pellant was  a  signatory  of  the  memorandum, 
and  he  was,  at  the  date  of  the  suit  and  ever 
since  I'JOl  had  been  entered  as  a  member  on 
the  company's  register  of  members.  A  suit 
was  brought  that  his  name  may  stand  as  a 
contributory  of  the  company  which  was 
under  liquidation.  He  sought  to  escape  from 
this  position  by  virtue  of  an  arrangement 
made  between  him  and  one  of  the  directors 
of  the  company  in  December  1896  whereby 
entries  wore  made  in  the  company's  book  of 
account  purponing  to  cane  1  liability  in  re- 
spect of  the  shares.  The  declaration  prayed 
for  was  granted. 

Held,  tliat  the  appellant  was  rightly 
declared  to  be  a  contributory  of  the  company 
and  the  liquidators  were  not  bound  by  the 
transacMou  of  1890.  BHULABHAI  AMI- 
CIIAND    V.    GOPALRAV     RAMCHANDRA. 

7  B.  L.  P..  291. 

9-  S  58 — Rectification  of  register — Evidence 
Aci(Iof  Iti!:!)  S.  lid— Estoppel— Hindu  Law 
— Properly  held  by  head  o/ Mutt — Presumption. 
The  head  of  a  Mutt  applied  for  and  was 
allotted  shares  in  a  company  in  his  own 
name.  Payments  were  made  by  him  by  way 
of  calls  on  the  shares,  and  by  his  successor  in 
ofHce,  aud  the  company  credited  the  amounts 
paid  by  the  successor  towards  the  amout  due 
as  calls  on  the  shares.  Subsequently,  plain- 
tiff, another  successor  in  the  office,  applied  to 
have  the  company's  share-register  altered, 
so  that  the  shares  should  stand  in  the  name 
of  the  Mutt.  This,  the  directors  refu.sed  to 
do  unless  plujntifi  provided  them  with  a 
transfer  from  the  original  allottee  (who  was 
still  alive)  or  au  indemnity  by  the  JtfjiH. 
Plaintiff  did  neither,  and  the  shares  were 
ultiruately  declared  by  the  company  to  bo 
forfeited.  Plaintiff  now  sued  the  companv, 
claiming  that  the  shares  were  not  the  private 
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property  of  the  original  allottee,  but  belong- 
ed to  the  Mutt,  and  that  the  forfeiture 
should  be  declared  to  be  invalid,  and  that 
the  company's  register  should  be  rectified. 
He  adduced  no  evidence  to  show  that  the 
original  applicant  had  utilised  the  funds  of 
the  Mutt   in  payment   of  calls. 

Held  that  no  presumption  arose  that  the 
money  paid  belonged  to  the  Mutt.  Nor  wag 
the  company  estopped,  by  S.  115  of  the  Evi- 
dence .Act,  from  denying  that  the  shares 
were  the  property  of  the  Mutt.  On  the  refu- 
sal by  the  directors  to  transfer  the  shares  to 
the  name  of  the  plaiutifi  he  should  have  ap- 
plied for  rectification  of  the  company's 
register,  under  s.  58  of  tlie  Companies  Act, 
though  such  an  application  could  not  hnve 
been  successful,  as,  in  the  circumstances,  ha 
could  not  have  shown  that  the  directorshad 
acted  capriciously  and  unreasonably  in  refus- 
ing to  enter  plaintiff's  name  on  the  register 
without  a  transfer  from  the  original  holder 
or  an  indemnitv.— MAHANT  KISHORA 
D  SS.IEE  V.  The  COIMBATORE  SPINNING 
and  WEAVING   COMPANY.     12-   M-    L.   J. 

439=26.  M  79- 

10  8.  58 — Suit  by  share-holders  for  right 
of   voting — Jurisdiction— Cause  of  action. 

The  plaintiffs  were  formerly  Directors  of 
a  Company.  As  it  incurred  certain  losses, 
the  share-holders  discharged  the  plaintiffs 
from  their  office  as  Directors  and  called 
upon  them  to  make  good  the  losses  incurred 
and  when  they  failed  to  do  so,  refused  to 
allow  them  to  vote  at  a  meeting  of  the 
Company.  Thereupon  the  plaintiffs  brought 
a  suit  against  these  share-holders  for  a 
declaration   of    their    right    to    Tote. 

Held  that  the  plaintiffs  were  not  bound 
to  wait  till  their  names  were  struck  off  the 
list  of  share-holders  by  the  officers  of  the 
Company.  They  have  a  cause  of  action  when 
they  were  not  allowed  to  vote  at  th^  meeting 
and  that  there  is  nothing  in  Act  VI.  of  1882 
to  exclude  the  jurisdiction  of  the  ordinary 
Civil  Courts.— GOBIND  PROSAD  DAS  v. 
AKHOY     KUMAR     DEY,   IQ  C-  W-  N-  906- 

11  8-58 — li'-i  and  IGS)— Winding  up  of  a 
company — Appeal — Limitation. 

The  provisions  of  section  169of  thelndian 
Companies  Act  apply  to  an  order  passed 
under   section    147  of   the  same    Act. 

An  appeal  against  such  an  order  cannob 
be  entertained  when  tho  notice  provided  for 
by  section  147  is  not  given  within  the  time 
fixed. 

All  applications  made  for  rectification  of 
the  register  of  share-holders  of  a  company 
after  liquidation  must  be  made  under  and  by 
virtue  of  the  authority  conferred  bv  section 
147  of  the  Companies  Act.— ANANliSARUP 
V.   SULTAN  SINGH.     A-  W-  N-  1905-  P-  75- 

=2.  AL  J-    811  =  27- A-  409 

12  8-61 — Itcsolution  of  directors  necessary 
to  effect  forfeiture  of  share — Memhership  of 
company  till  date  of  winding  up — Call  be- 
fore leinding  up — Limitation  Act,  Art.  112 — 
New   liability  created  by  s.  61. 

A  resolution  of  the  directors  was  held 
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to  bo  uoccssary  to  effect  a  forfeiture  of 
the  nppellant's  shares,  it  was  held  that  the 
appellauts  ootitinuod  to  bo  mombers  of  the 
company  vintil  the  date  of  the  wiudiag  up 
in  tlio   absence   of   any    such  resolution. 

Cousequently,  even  though  the  recovery 
of  the  uupaid  portions  of  tho  call  might 
have  been  barred  under  Art.  112  of  tho 
Limitation  Act,  if  tho  company  had  sued 
for  them,  yet  this  did  not  affect  the  new 
liability  created  by  s.  61  when  the  com- 
pany went  into  liquidation.  (L.  R.  9  Ch.  D. 
5<J5r.  fere';  20  13.654  followed).  YAIDIS- 
WAU.\    .AlYAH,    V.     SEVA     SUBRAMANIA. 

3  M.  li.  T    393    31  M.  66- 

IS  S.  T7,  136.  173.  2li— Directors  of  a 
Company,  viisaiiiirupriaiion  by — Power  of 
Court  to  make  an  order  under  s  2li  of  the 
Companies  Act  rendering  all  the  directors  joint- 
ly liable  for  misappropriation — Windinj  up 
of  conrp<t^'0 — Jurisdiction  of  District  Court  to 
zoind  up  a  company — Misfeasance  and  non- 
feasance—  Liabilily  of   indioldual  directors. 

S  214  of  tlio  Companies  Act  1882  gives 
a  summary  remedy  only  against  such 
Directors  of  other  officers  of  a  company  as 
have  been  personally  guilty  of  some  act  of 
misfeasance,  and  does  not  give  the  Court 
power  to  make  an  order  against  the  Direc- 
tors en  mcsse  for  all  acts  of  misfeasance 
without  any  specific  finding  against  the  in- 
dividuals, who  are  actually  responsible  for 
the  particular  acts  of  misfeasance,  as  con- 
templated by  that  section — Trevor  v.  Wliite- 
worth,  (L.  B ,  12  A.  C.  409);  In  re  Nation- 
al Funds  Assurance  Company,  fL.  R,  10  Ch 
D.    118);  In  re   Denhan    ct  Co.,    (L.   R.   25  Gh. 

D.  '752),  referred  to;  and  In  re  British  Guar- 
dian Life  Assuratice  Com^iany,  (L.  R.  14 
Cli.  D.  335)  commented  upon.  JADU  NAN- 
DAN    GOSWAMI    IV    ASHarO-SH:    GUSWA- 

MI,  I.  L-  E.  29  C-  638- 

14  S-  12^— Order  a-tiuluuj  up  a  Company 
— Discretion  tf  Court  -  "Just  and  equitable.' 

To  justify  an  order  not  some  but  all 
tho   conditions  must    l>e    fulfilled. 

If  the  Court  finis  th..t  the  main  ori- 
ginal object  for  which  the  Company  was 
formed  has  substantially  failed  or  that 
tlie  substratum  of  the  company  is  gone, 
it  will  consider  that  it  would  be  just  and 
equitable  to  wind  up  the  company,  aud 
w  II  make  an  order  of  compulsory  winding 
up. 

Tho  court  is  not  justifiod  in  making 
such  order  merely  on  the  ground  that  the 
company  has  made  losses  and  is  I'kcl^  to 
make  furl)  e  dosses.  In  re,  INDIAN  COM- 
PANIES ACT;  III  re  SHA  STEAM  NAVI- 
GATION  COMPANY,    10   B.    L.   R.    107- 

15.  S.   130.— Sees.    182,13u,in.5— 9.    ii.  L. 

E.  825  No.  33  infra  . 

16.  S-  131,  169. —  Winding-up  of  a  com- 
pariy — Depositor,  application  by,  to  wind  tip 
company — Parlies — Creditors  and  Conlribu- 
tories,  appHc itions  by—\Vi:hlrawn'o/  the  ori- 
ginal^pelition,  effect  of—  Verificalion. 

When  a  depositor  in  a  company  applies 
under  a.  131  of  the  Companies  Act  (Yl  ul  1882) 
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for  tho  winding  up  of  the  Company,  and  other 
creditors  and  contributorios  are  allowed  by 
the  Court  to  j  lin  with  him  in  prosecuting  the 
case,  the  petition  of  the  depositor  should  bo 
considered  as  a  joint  petition  of  all  the  per- 
sons allowed  to  join  ;  aud  his  withdrawal 
from  the  case  does  not  operate  as  a  with- 
drawal of  the  whole  case.  If  the  original 
petition  be  duly  signed  and  verified,  the  co- 
petitioners  arc  not  debarred  from  proceeding 
with  the  case  for  omission  to  verify  their 
petitions— DACCA  LOAN  OFFICE  COM- 
PANY V.  ANANDA   CHANDRA   ROY   31  C- 

106. 

17-  S.  136. — 4  decree  holder,  attaching  a 
decree   against    Campnny   in   liquidation: — 

It  is  not  equitable  for  Courts  to  prevent  a 
decree-holder  who  has  attached  a  decree  ob- 
tained by  hi.",  j  idgment-debtor  against  a  Com- 
pany from  executing  the  decree  against  tha 
Company,  without  securing  that  his  rights  are 
respected  in  liquidation.  17  Times  L.  R. 
341  ref.  to.  The  attaching  decree-holder  can 
step  into  the  shoes  of  his  judgment-debtor  iu 
liquidation  proceedings. — SESHA  AYYAR  v. 
V.  TINNERELLY    S.\RANGAPANI  SUGAR 

MILL  CO.    S0M-:533. 

18.  8.  136.  I'i^T. —  Voluntary  liquidation — 
Loan  made  by  Conipaii;/  prior  to  liquidalion 
upion  the  security  of  deposit  standing  to  credit 
of  borroxoer— Action  by  liquidators  to  recov.r 
amount  of  loan — Plea — Set  off^Validity  — 
Presidency — Small  Cause  Courts  Act  (XV  of 
lass),  s.  60 — Rules  of  Procedure  of  the  Small 
Cause    Court,   Hide    43S. 

The  plantiffs  were  liquidators  of  a  com- 
pany which  went  into  voluntary  liquid- 
ati'on  in  June  1901.  The  defendant,  after 
ho  had  ceased  to  bo  a  share-holder  in 
tho  company,  deposited  with  the  com- 
pany a  sum  of  money  for  a  period  of  twelve 
months.  Before  the  expiry  of  this  period, 
the  defendant  applied  to  withdraw  this 
amount.  Being  unable  to  get  it,  he  applied 
to  and  obtained  from  the  company  a  loan 
on  the  security  of  his  deposit  with  interest 
at  12  per  cent,  on  14th  December  1900.  Tha 
company  went  into  liquidation  in  June  1901. 
On  20th  September  1901, -an  ad  interim  in- 
junction was  obtained  restraining  all  credi- 
tors from  suing  tue  company.  On  the  9th 
October  19JI,  this  injunction  was  made  abso- 
lute. Ou  9th  November  1903,  the  liquida- 
tors brought  this  action  to  recover  tho  loan 
and  interest.  The  defendant  pleaded  a  set- 
off of  the  amount  due  to  him  from  the  com- 
pa'jy  under  his  d.'posit  made  on  16th  July 
1900  : 

Held,  that  tha  defendant  was  entitled, 
to  set  off  the  amount  of  his  deposit  against 
the  sum  claimed.— REFERENCE  UNDER 
PRESIDENCY  SMALL  CAUSE  GOURT'S 
Aor,  I.  L.  R  ,  iS  Mad.  249  ;  S.  C,  P.  CHEL- 
L\     PILLAl      N\IDU      V.     SOOBRaMANI 

MU  DA  1.1, 1.5  M-  L-  J.  830. 

13.  S.  133.— See  s.  77,136,173,214—29.0. 
6Sj.     No.  13  supra. 

20  S.  147- See  s.  58,  147  -  27  A.  409  No 
11  supra. 
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21  149— F'X-pfirte  order  when  tobemade — 
Pleadings  Inconsistent  ^i^eos— Set  off  -  Duty 
of  appellate  Court — Ousts. 

Ordinarily  lie  who  seeks  iissistance  from 
the  Court  cannot  for  the  purpose  of  secur- 
ing to  himsalf  a  further  measure  of  rcMef 
assert  that,  on  the  negation  of  which  re- 
lief has  already  been  awarded  to  him  in 
relation    to    the   same    transaction. 

The  practice  of  passing  ex  parte  orders 
involving  tbr  person  affected  in  serious  li- 
ablity   is  much    to    be    deprecated. 

It  should  not  be  laid  down  as  a  rule 
of  procedure  that  cx-i^arte  orders  should  or- 
diuarily  be  passed  where  prodeediugs  are 
taken  under  s.  149  o'  the  Indian  Compa- 
nies Act.  They  (ix-parte  orders)  should  be 
granted  with  the  greatest  cftution,  and 
where  rapid  action  is  desired  it  is  always 
possible  under  the  rules  of  the  Court  to 
serve  with  leave  short  notice  of  any  appli- 
cation  to    the   Court. 

A  claim  of  set  off  was  asserted  by  the 
defendant  in  his  written  statement  but  no 
issue  on  the  point  was  raised  and  no  pro- 
nouncement on  it  was  made  by  the  first 
Court.  It  was  not  made  in  appeal  the  sub- 
ject of  any  cross  ol  j  actions,  nor  was  it  urged 
before  the  appellate  Court  in  argument. 
The  Court  of  appeal  was  of  opinion  that 
the  claim  of  set  off  formed  an  integ'-al 
part  of  the  suit,  and  that  it  was  essential 
to  the  right  decision  of  the  suit  that  ap- 
propriate issues  be  framed  and  tried  with 
a  view  to  determining  the  validity  of  the 
defendant's  claim.  The  High  Court  framed 
issues  on  the  point  and  referred  them  for 
trial   to   the   first  Court. 

The  party  by  the  act  of  whose  coun- 
sel a  difficulty  has  arisen  must  ordinarily 
pay  the  costs.  THE  AH^IEDABAD  AD- 
VANCE SPINNING  AND  WEAVING  CO. 
V.  T.AKSHMISHANKAR  DOESHANKAR. 
6  BLR  790 

22  S.  \id^Power  of  Court  to  deprive  se- 
cured »crcdiior  of  jiossession  of  his  [security. 
See   Contract   Act   IX    of     1872     s.     221    No. 

371  C.  3G8.    3  M.  li-  T-  247=81-  M-  123- 

23  8.  156- — Notice  to  creditors  to  f>rove 
Claims — Faiiure  by  creditor  to  prove  within 
time  limited — Clainuntt  excluded  from  benefit 
of  previous  elistribution. 

A  creditor  of  a  company  in  liquidation 
failed  to  bring  in  his  chxim  by  the  date 
announced  by  the  official  liquidator  for 
claims  to  be  made.  He  subsequently  ap- 
plied   that    bis   claim   m  sht  be    admitted. 

Held,  that  the  creditor  was  not  pre- 
cludsd  from  coming  in  at  a  latter  stage. 
The  only  penalty  for  failure  to  come  in 
within  the  time  stated  in  the  notice  was 
that  prescribed  by  the  latter  part  of 
the  section,  namely,  that  the  claimant 
would  be  excluded  from  the  benefit  of  any 
distribution  made  b^jfore  his  debt  w^'.s 
proved.  ISACK  JESUDASEN  PILLAI  v. 
DIW.\N    BAHADUR  RAil.lSA.MY  CHETTY, 

27  M-  496- 


Sup:  Govt,  acts  (VI  of  1882)    {Cor^td.) 

24-  S-  165— '^ee  S3.  182,  1-30,  165—9  B.  L. 
B.  825,  No.  H3  infra. 

25-  S-  169>  'Hi.— Appeal  out  of  time- 
Not  ice. 

No  appeal  against  an  order  made  in  the 
matter  of  the  winding  up  of  a  Company 
under  the  Companies  .\ct,  1882,  shall  be 
heard  by  an  .Appellate  Court  unless  notice 
of  the  same  is  given  within  three  weeks  after 
anv  order  corapl lined  of  has  been  made.  In 
re  Estates  Investment  Company  (L.  R.  8  Eq.  0. 
227)  not  followed.  PROSANNA  KUMAR 
GUHA  V.  BANI  KANTA  BH.iTTACHAR- 
JEB.     30  C  758.  ,        . 

26-  S-  169.  214. — Appeal  from  order  %n 
loiyiding  up —Ex 'pm.rte  application  for  time — 
Service  of  notice  within  the  extended  time-—- 
Validity  of  extension  made  on  ex  parte  appli- 
citicm— Right  of  respondents  to  raise  objections 
at  hearing  of  appeal. 

By  S.  169  of  the  Companies  Act,  1832, 
appeals  are  provided  for  against  orders  and 
decisions  made  in  the  winding  up  of  compa- 
nies, sulij3ct  to  the  restriction  that  no  such 
appeal  snail  be  heard  "  unless  notice  of  the 
same  is  given  within  three  weeks  after  any 
order  complained  of  has  been  made  in  mauiier 
in  which  notices  of  appeal  are  ordinarily 
given  under  the  Code  of  Civil  Procedure,  un- 
less such  time  is  extended  by  the  Court  of 
appeal.  Certain  applicants,  under  s.  214,  for 
an  order  against  delinquent  directors  and 
officers  of  a  company,  appealed  to  the  High 
Court  against  the  order  of  a  District  Judge 
dismissing  their  petitions.  An  ex  parte  ap- 
plication was  made  by  them  under  s.  169,  for 
an  extension  of  time  during  which  notice  of 
the  appeal  might  bo  givon,  an  order  for 
extension  was  made,  and  notice  was  in  fact 
oiven  to  the  respondents  within  the  time  so 
extended.  Upon  the  appoj.1  c  jming  on  for 
hearing,  it  was  objected  th-xt  tho  timj  should 
not  have  been  extended  w.thout  notice  to  the 
re-pondeuts,  and  that  the  extension,  if  grant- 
ed, should  be  subjict  to  objictioa  being  raised 
at  the  hearing. 

Held,  that  notice  of  the  application  for 
extension  of  time  was  unnecessary;  but,  in- 
asmuch as  the  order  granting  an  extension 
had  been  made  ex  parte,  the  respondents  were 
entitled  to  raise  oljiction  to  it  at  the  hear- 
ing. Suoh  an  appall  must,  under  s.  169,  be 
filed  within  three  weeks  of  the  dato  af  the 
order,  at  the  latest 

Per  Dhashyam  Ayyangar,  J.— While  re- 
fraining from  expressing  an  opinion  of  the 
p-iint,  the  terras  of  S.  169  of  the  Companies 
Act  are  probibly  complied  with  by  ladling 
the  memorandum  of  appeal.  L.\K3HMI- 
NARASAYYA  SEITI  v.  VENKANNA  SETTI. 

^^2^'  i^tsS  -See  Ss.  53, 147,  169-A.  W.  N  , 
190.0   p.  75  --27  .\.  409,  No.  11  supra. 

28  S.  169.— See  Ss.  131,  169—31  C.  106, 
No.  16  supra. 

29.  8.  lea,  177,  185,  189.  201,  WH— Ap- 
peals from  Court's  orders  regarding  winding 
tip  of  a  Company— Position  of  liquidators — 
Dele^tion  of  pouiers  by  U^uldalors,  validity  of. 
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Any  order  or  decision  'of  the  Court, 
as  to  the  windiug  UJ)  of  a  Company,  whe- 
ther the  windiug  up  be  compulsory,  volun- 
tary or  under  supervision  is  appealable. 
This  is  apparent  from  S.  1G9  of  this  Act 
and  S.  12i  of  the  Companie's  Act  18C2  from 
which    this   section  has   been    made. 

The  lifjuidators  duly  appointed  under 
S.  177  (b)  cannot  delegate  their  duties  to 
arbiirator.-!  or  others  and  they  could  not 
be  removed  by  the  company,  but  only  by 
the  Court  under  S.  1S6,  on  due  cause  shown. 
In  discharging  their  duties,  thoy  are  not 
under  the  control  of  tho  Company,  except 
in  so  far  as  tho  sanction  of  an  extraordi- 
nary resolution  of  the  Company  is  requir- 
ed in  tho  case  of  arrangements  with  the 
creditors  or  debtors  of  the  Company  made 
by  the  liquidators  under  tho  supervision 
of  the  Court  in  a  voluntary  winding  up 
under   Ss.   201   and   202. 

The  proceedings  of  tho  arbitrators,  di- 
rectors and  the  Company,  contrary  to  the 
above   rules,   are  ultra  vires  and  illegal. 

New  liquidators  appointed  by  tho  Court 
under  S.  1.S.5,  are  bound  to  continue  fur- 
ther the  winding  up.  They  aro  not  bound 
to  call  any  meeting  of  the  company  as  no 
general  meeting  thereof  can  give  to  tho 
liquidators  any  directions.  KESAYALOO 
NAIDU     V.     MUBUGAPPA    MUDALI.     16 

M.L.J.  537=30  M.  22- 

30.  8.  173— See  S.  77,  13G,  :  173,  214— 
29   C.  688.   No.   13   supra.] 

31.  8.  177— See  S.  13G,  177-28.  M.  249. 
No.    18   siiirra. 

32.  8.  177.— 169,  177,  etc:— 30  M.  22.  No. 
29   snpra. 

33.  S.  182,  130,  lG5--Joi7it  stock  com- 
pany— Suit  by  the  li<iuidator  to  recover  calls 
■  -Jurisdiction. 

A  suit  brought  by  tho  liquidator  of  a  joint 
stock  company  against  its  shaio-holders  to 
recover  calls  In  liquidation  can  be  enter- 
tained by  the  Court  of  Subordinate  Judge. 
S.  182  of  this-Act  is  no  bar  to  tho  Juris- 
diction of  the  Civil  Court.  BAI  CHAN- 
CHAL    V.  LAXMI    00.     9  B.    L.  R.  825- 

34.  S.  185,  IS'J,  201,  202 -Sees.  1G9,  177, 
185   &c:— 30   M.    522.   No  29   supra. 

35  S.  214.— See  S.  77,  136,  173,  214—29 
C.   ess.  No.    13   supra. 

36-  S.  214-— See  S.  1G9,  214—30.  C.  758, 
No   25   and   25    M.    576.  No    26  supra. 

87-    s.  2.T4. 

S.  211  of  tho  Indian  Companies  Act 
gives  no  now  rights,  but  simjily  provides 
a  summary  mode  of  enforcing  rights  which 
must  otherv.ise  have  been  enforced  by  suit. 
It  is  not  all  rights  that  can  be  enforced 
under  it,  but  ouly  those  specially  indicat- 
ed. It  authorizes  the  recovery  at  tho  in- 
stance of  the  liquidator,  creditor,  or  a  con- 
tributory of  the  Company  in  liquidation, 
first  of  moneys  for  which  the  defendant 
has  become  accountable  to  the  Company 
and  secondly  the  pecuniary  loss  sustained 
by  the  company  through  the  misfeasance 
or  breach   of   duty  of   the   defendant,     ]JU- 


MARPURAM  SHESHADRI  OoRASWAMY 
V.  PESTON.TEE  JAMASJEE  PADSHAH. 
6    B    L.  R.  633. 

88.  8.  214- — Civil  Procedure  Code  (Act 
(Xn- of  ISa-^),  Section  Ill—Set  off—Equitable 
claim — Company  in  liquidation — Same  chor- 
racier. 

The  words  "legally  recoverable"  in  Sec- 
tion III  of  the  Civil  Procedure  Code  have 
no  reference  to  the  ability  of  the  debtor 
to  pay  the  demand  in  full,  and  a  sum  is 
legally  recoverable,  though  in  the  result 
the  creditor  must  be  satisfied  with  a  divi- 
dend. 

A  Director  of  a  company  cannot  set 
off  a  debt  duo  to  him  against  a  claim  made 
by  a  liquidator  under  section  214  of  the 
Companies   Act. 

To  a  suit  for  recovery  of  a  certain  sum 
filed  by  a  company  the  defendant  claimed 
certain  sums  by  way  of  set  oil.  It  was  plead- 
ed for  the  Company  that  set  off  should 
not  be  allowed  in  respect  of  the  item  not 
mentioned  in  the  written  statement,  that 
there  could  be  no  set  off  because  the  par- 
ties had  not  mutual  dealings  and  that 
having  regard  to  tho  fact  thit  the  plainti2 
Company  was  in  liquidation  tlie  defendant 
must  discharge  his  indebtedness  to  the  plain- 
tiff Company  in  full  and  h.msjlf  be  limit- 
ed to  a  proof  in  the  plaintiff  Company's 
winding   up  proceedings. 

It  was  also  objected  that  in  the  claim 
of  tho  defendant  against  the  plaintiff  Com- 
pany both  parties  did  not  till  tho  same 
character  as  the  plaintiff  Company  had 
changed  its  character  when  it  went  into 
liquidation. 

Held,  that  set  off  could  not  be  allowed 
in  respect  of  the  item  not  mentioned  in 
the  written  statement,  but  that  other  ob- 
j.'ctiona  were  not  valid.  It  could  not  be 
£,aid  that  in  the  defendant's  claim  and  the 
plaintiff's  suit  both  parties  did  not  fill  the 
same  character,  for  each  liability  arose  prior 
to  the  liquidation,  though  the  amounts  were 
ascertained  after  it.  TUB  AHMIDABAD 
ADVANCE  S.  AND  W.  CO.,  LD.  v.  LUX- 
MISHANKER    DEWSHANKER.     7.    B-     I«. 

B,.  246 

89.  S.  224— Sec  S.  6,  41,  22i.  30  C.  103  No, 
6  supra, 

40.  S.  249- — Agreement  bctiveen  Company 
and  Director  how  far  binding  on  Company — 
Scope  of  authority  of  officer  of  Campany  —Sea 
Contract   Act    IX   of   1872  S.     64    No.    204— 

C  315  317.  100  p.  I...  R.  1805  =  10  PR. 
1905. 

;54r-Act  XIV  of  1882— (Civil  Pro- 
cedure Code ) 

See  Act  V of  190ti  New  Civil  Procedure  Code. 

55— Act  XV  of  1882— (Presidency 
small  cause  Courts  Act.) 

1  S.  1— fl'/'  lenccs  to  High  Court.  See  S. 
C9,  79,  28  C.  200. 

2  S.  I,  35  Crhninal  Procedure  Code  (Act  V 
of  18SS)  Section  195  (?)-~Scction  by  Registrar  of 
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Presidency  Small  Cause    Court —Revocation  of 
sanction. 

The  Registrar  of  the  Presidency  Small 
Cause  Court,  as  the  public  servaot  coacernod, 
has  authority  to  grant  sanction  under  sec- 
tion 195  of  the  Criminal  Procedure  Code  for 
the  prosecution  of  an  ofienoe  under  section 
182  I.  P.  C.  Such  sanction  can  be  revoked  by 
the  Chief  Judge  of  the  Court  as  the  public 
officer  to  whom  the  Registrar  is  subordinate. 
IN  THE  MATTER    OF    GOVERDHANDAS 

MEGJI.    4  B.  t..  R  940=27  B- 130. 

3.  S.  Q  — Registrar's  jurisdiction  to  set  a- 
side  ex  parte  decree — Civil  Proceedure  Code  S. 
632—RcBision  by  High  Court  of  orders  of  the 
Calcutta  Small  Cause  Courts-Charter  Act,  S. 
13,  14.— I.  L.  R  ,  30  Cal.  588;  7  C.  W.  N.  517. 
See  Review,  p.  104  ante. 

4.  S.  9,  3ti — Decision  by  a  single  Judge  on 
evidence— Reversal  of  decree  by  Full  Court — Ju- 
risdiction— Practice. 

One  of  the  Judges  of  the  Presidency 
Small  Cause  Court  at  Bombay  having  dis- 
missed the  plaintiff's  suit  on  the  evidence, 
the  decree  of  the  Judge  was  reversed  by  the 
Full  Court  (composed  of  two  Judges)  as  being 
manifestly  against  the  weight  of  the  evidence 
on  an  application  by  the  plaintiff  under  S. 
38  of  the  Presidency  Small  Cause  Courts 
Act  (XV  of  1882).  A  question  arose  as  to 
■whether  the  decision  of  the  Full  Court  was 
ultra  vires  and  void,  tbere  being  nothing  in 
the  rules  framed  under  S.  9  of  the  Act  pro- 
viding for  the  exercise  by  the  Full  Court 
composed  of  two  or  more  Judges  of  any  pow- 
ers   conferred   on    the    Small     Cause   Court. 

Bcld  that  though  the  rule'3  of  procedure 
and  practice  of  the  Presidency  Small  Cause 
Court  at  Bombay  were  silent  as  to  the  exer- 
cise by  the  Full  Court  consisting  of  more 
than  one  Judge  of  any  powers  under  the  Act, 
it  did  not  follow  that  the  sitting  of  the 
Full  Court  were  therefore  ultra  vires.  Th  jugh 
no  rules  were  framed  as  to  the  procsdura  to 
be  followed,  still  by  long  prac '/ice  the  proce- 
dure had  become  well-defined  and  fully 
kuowu,  the  practice  being  that  the  Full  Court 
should  consist  of  two  Judges— the  Chief  Judge, 
and  in  his  absence  the  senior  Judgj,  presid- 
ing. The  .Judge  against  whose  docroo  auy- 
application  is  made  is  generally  the  second 
member,  if  he  is  present  in  Court.  If  he  is 
absent,  the  Chief  Judge  and  the  sjcond,  or 
the  Chief  and  any  other  Judge,  hear  and 
dispose  of  the  application.  Such  boing  the 
unwritten  rules  of  practice,  thjy  masi  be 
deemed  to  be  "Rules  treated  as  in  forae  in 
the  Court  on  31st  Dec3mbar,  ISJi,"  under 
cl.  (2),  S  9  of  the  Act,  and  to  bo  validly  in 
force.  They  fall  within  the  principle  that  an 
inveterate  practice  amounts  to  a   rule  of  law. 

Held,  further,  that  the  powjr  to  alter, 
set  aside  or  to  reverse  the  decree  under  S.  31 
of  the  Act  includes  the  power  of  the  Pull 
Court  to  pass  a  decree  in  favour  of  the  party 
in  whose  favour  the  application  is  granted. 
The  practice  of  the  Court  of  Small  Causes 
at  Bombay  of  reviewiug  the  decree  in  c.ises 
in  which  the   notes  of  evidence  are  sufficient 


Sup:  Govt,  acts  (XV  of  1882)  (Contd.) 

to  enable  the  Full  Court  to  undertake  that 
review  and  of  setting  aside  a  wrongful  dis- 
missal of  the  suit  where  the  decision  is 
manifestly  against  the  weight  of  evidence  is 
not    contrary    to  law.     BEHR  \M  u.  ARDE- 

SHIB.-5  B  L  R  555  =  27  B  563 

5.  S-  19  {(I).— Madras  City  Cici.'  Court- Act 
(VIII  of  1S9J),  s.  3— Jurisdiction— Suit  [for 
"  breach  of  promise  of  marriage" — Contract  of 
marriage  between  intended  bridgcgroom  and 
parent  of  intended  bride. 

The  phrase  "  breach  of  promise  of  mar- 
riage "  which  occurs  in  art.  (q)  of  s.  19  of  the 
I'rosideuoy  Small  Cause  Court's  .Act  his-refer- 
ence  to  the  action  as  understood  in  English 
law,  that  is,  between  the  pirties  who  con- 
template contracting  the  mirriage,  and  not 
between  an  intended  bridegroom  and  the 
parent  of  the  intended  bride.  By  3.  3  of  tha 
Madras  City  Civil  Court  Act,  1892,  j  irisdic- 
tion  is  conferred  upon  the  City  Civil  Court 
to  try  all  suits  of  a  civil  nature  except,  inter 
alia,  suits  cognizable  by  the  Smi.ll  Cause 
Court.  By  s.  19  (2)  of  tha  Presidency  Small 
Cause  Courts  Act,  the  Small  Cause  Court  his 
no  i  irisdiction  to  eutertiin  salts  for  oom- 
pausatiou  for  breach  of  promise  of  marriage. 
A.  suit  was  filed  in  the  City  Civil  Court  for 
compensation  for  breach  of  promise  of  mar- 
riage ;  but  the  contract  alleged  to  have  been 
broken  had  been  entered  into  between  tha 
pireut  of  the  intended  bride  and  the  intenj- 
ed  bridegroom. 

Held  that  the  Court  had  no  j  irisdiction 
inasmuch  as  such  a  suit  was  nju  exempted 
from  the  jurisdiction  of  the  Smill  Game 
Court  HAKIM  MUHaMM^D  .\SHRUPF 
HU3S\IN  V.  SYED  MUHaMaICD  AH. 
24  M    652- 

6.  S.  20>  22,  29.— 

The  mere  fact  that  the  plaintiffs  have 
claimed  a  sum  in  excess  of  the  .Small  Causa 
Court's  jurisdiction  is  not  enough  to  take  the 
case  out  of  the  operation  of  Section  20  of  tha 
Presidency  Small  Cause  Courts  Act,  when 
the  result  of  the  suit  shows  that  the  trua 
amount  or  value  of  the  subject-mitter  was 
not  above  the  Court's  limit.  SHRIDHAN 
GOPI    NATH    ti.    GORDHUND.VS   GOOAL- 

DAS.    3  B-  li-  R .  893  =  26  B  235 

7.  S.  35.— See  Ss.  1,  35—27  B.  130,  No.  2 
supra. 

8-  S-  38- — ^8'"  trial  of  contested  cases — 
Ai'.plication  to  set  aiile  order  restoring  suit 
dismissed  for  default  of  appearance. 

An  application  does  not  lie,  under  3.  33 
oE  the  Presidency  SmiU  Cause  Courts  Act, 
to  set  aside  an  order  of  a  Judge  of  tha  Court 
setting  aside  his  previous  ordor  dismissing  a 
suit  for  defaut  of  the  plaintiff's  app^araiice. 
CHINN^THAMBI  MaDALI\R  v.  VEER.A- 
BADRIAHNAIDU.     26  M- 133- 

9  S  33- — Power  of  Small  Carise  Court  to 
allow  suit  to  be  withdrawn  after  gr.mting  a 
new  trial.— See  C.  P.  C,  S.  373.  JADU  MANI 
BOIST\BEE    V.    RAM    KUMAR    CHAKRA- 

VARTI.    23  C- 233- 

10  S-  38— S'li'iH  Cause  Court — Ordering  a 
new  tria,l — Jurisdiction— Civil  Procedure  Coda 
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{Act  XIP'  of  1SS2),  Section    GUid—Uigh   Court 
— Be  vision. 

The  jurisdiction  e;torcisod  by  a  Pro  udonoy 
Small  Gauso  Court  uudor  soctiou  3^)  of  tho 
Prosideacy  Small  Causo  Oourta  Act  1883,  is 
in  no  way  limited  lilio  tho  jurisdiction 
exorcised  by  the  High  Court  under  section 
G22  of  tho  Civil  Procedure  Code,  1882. 
Section  33  is  in  widest  possible  terms. 
BAPUJI  DOR\B.JI  V.  DASTUK  KAI- 
KHUSHRU.    8.  B-  L.  R.  678- 

11  S.  38—*'"'  trial— Cioil  Procedure  Code 
(Act  XIV  of  IHS-J),  Section  lUH  -  Rehearing  of 
suit  decreed  ex-parte — -Bales  made  by  tlie  Jlitjit, 
Court— Bute     70. 

When  a  suit  has  been  decreed  cr-parti 
and  an  application  under  section  103,  Civil 
Proceduro  Code  for  sotting  aside  such  decree 
dismissed,  an  application  cannot  be  mado 
under  section  38  of  tho  Presidency  Small 
Cause  Court  .Act  for  a  nev?  trial.  Section  33 
only  applies  "where  tho  case  has  been  contest- 
ed" Where  there  was  no  contest,  there  was  no 
"  trial  "  and  consequently  there  cannot  be  a 
"  new  trial.  "  22  Cal.  iSi  and  10  B.  L.  B.  555, 
distiufjuisiicd. 

In  an  ajiplication  under  section  38  for 
a  new  trial  of  the  mittors  arising  under 
Section  108,  Civil  Procedure  Code  or  Rule 
70  of  the  High  Court's  Rules,  the  Small 
Cause  Court  has  no  jurisdiction  to  go  into 
the  merits  of  tho  case.  ANANTA  COOMARI 
DAS3I    V.   RADHAUANI    DASSI.     8.    C-    Ii- 

J.   199- 

12  S-  88— C/^.  VII— Suit— Proceeding- 
Power  of  the  Presidency  Small  Cause  Court  to 
order  new  trial. 

The  Presidency  Small  Cause  Court  can- 
not take  action  under  S.  38  of  the  Prosidcuov 
Small  Cause  Courts  Act,  1882,  regarding  ail 
order  passed  in  a  proceeding  under  Chapter 
VII  of  tho  Act.  RAMICRISHNA  SITAR^M 
V.  HAJIDAWOOD  ISMAIL.— 9  B.  L.  R.  208 

=  81  B-  259. 

13-     S.  3S—SeeS.  9,  38-27  D.  563  4  supra. 

14.  Chapter  VII— Civil  Procedure  Code  (Act 
XIV  of  ISS^),  Section  108,  6i7— Ex-parte  order 
— Power  of  the  Small  Cause  Court  to  set  aside 
the  order. 

The  Court  of  Small  Causes  at  Bombay 
has  inherent  power  to  deal  with  an  appli- 
cation to  set  aside  an  order  made  e.v-varle 
and  to  set  it  aside  upon  a  proper  cause  being 
substantiated.  32  G.  253,  F.  B.;  9  C.  W.  N. 
81  followed.  TYEB  BEG  JIAHOilED  v. 
ALLIBHAI  MANGALJI.     8  B    L.  R.  803  = 

81  B.  45. 

15.  Begistrai's  power  to  set  aside  ox  parte 
decree— See  S.  6,  7.  C.  W.  N.  54,7    No.  3  supra. 

16  S.  41. 
If  mortgaged  estate,  which  is  in  tho 
possession  of  tho  mortgagor,  is  sold  under 
the  power  of  sale  contained  in  tho  mort- 
gage deed,  the  mortgagor  is  in  possession 
adverse  to  the  purchaser  from  the  time  of 
the  sale;  conser^uently  the  mortgagor  can- 
not be  said  to  bo  tho  tenant  of,  or  in 
possession  by  permission  of,  the  purchaser, 
unless  the   purchaser   has  duuo  some  act  to 
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indioato  big  permission  having  been  grant- 
ed subsequent  to  the  sale,  and  the  purcha- 
ser does  not  claim  through  tho  mortgagoo 
in  tbo  sense  intended  under  s.  41  of  tha 
Presidency  Small  Cause  Courts  Act,  because 
the  effect  of  tho  sale  is  to  convoy  to  him 
a  new  and  larger  estate  which  the  mort- 
gagee did  not  possess;  in  fact  it  is  tho 
same  as  if  a  full  owner  had  convoyed  to 
tho  purchaser,  in  which  ease  it  would  be 
impossible  to  suggest  that  tho  owner  re- 
maining in  possession  after  the  sale  was 
converted  into  a  tenant  or  anything  o£ 
the  kind  without  some  act  on  the  part  o£ 
the  purchaser.  6'  Q.  B.  D.  3GI;  10  Bom., 
49,  referred  to.  CHABILDAS  LALLOO- 
BHOY  V.  MOWJI  DAYAL.  8  B-  L-  R-,  456 
=26  B  82 

17  S.   69— Title  suit. 

Tlic  Prosideuoy  Small  Cause  Court  has 
jurisdiction  to  try  questions  of  title  which 
arise  incidentally  in  a  suit,  and  even  if 
such  question  be  tho  principal,  though  not 
tha  sole  one,  in  tho  suit,  th^  jurisdiction  of 
tho  Small  Cause  Court  is  not  ousted.  To 
oust  the  jurisdiction  of  tho  Small  Cause 
Court,  tho  question  of  title  must  be  the 
sole  and  only  one  in  the  suit.  RAJEN- 
DRA  MULLIC  v.  NANDA  L.ALL  GUPTA,  J, 
L.  R ,  31  C   1001. 

18  S.  69— Reference  to  High  Court— C.  P. 
C,  s.  617. 

Section  G9  of  the  Presidouoy  Small 
Cause  Courts  moans  and  tcontomplatoa 
that  tho  opinion  to  bo  expressed  by  the 
High  Court  is  an  opinion  governed  by 
section  C17  of  the  Code  of  Civil  Procedure. 
Before  tho  High  Court  can  express  an  opi- 
nion upon  a  case  referred  under  s.  69  of 
tho  Presidency  Small  Cause  Courts  Act, 
tho  conditions  contained  in  s.  617  of  tha 
Civil  Procedure  Code  must  bo  compliod 
with.  When  they  are  not  so  compliod  with 
the  High  Court  may  return  tlie  case  for 
amendment.  GARLING  v.  SECRETARY 
OP   STATE   FOR   INDIA.     30.    C-  458- 

19.  S.  %9—Bule  428  of  the  Bales  of  Pro- 
cedure of  the  Presidency  Small  Cause  Court, 
Madras,  is  not  ultra  vires. — MOHAMMAD 
KHUMAR  ALI  v.  RAHGA  BAO.  24-  M- 
654. 

20;  S.  69,  70. — Practice  and  Procedure— 
Contingent  judgment — Security  for  the  amount 
of  the  judgment  and  the  cost  of  reference — 
Time  for  furnishing  such  security — Power  to 
extend  time  to  furnish  the  security. 

In  cases  of  reference  from  tho  Presi- 
dency Small  Cause  Court,  the  provisions  o£ 
tho  statute  which  governs  the  matter,  should 
be  strictly  complied  with.  In  a  suit  for 
damages,  the  officiating  Chief  Judge  of  the 
Presidency  Small  Cause  Court,  on  Slay  28th, 
I'JOO,  gave  j  idgmout  for  the  plaintilf  contin- 
gent upon  the  opinion  of  the  Iligli  Court, 
and  a  reforonoo  was  made  to  tl  o  High  Court 
under  s.  G'J  of  tho  Presidency  Small  Cause 
Courts'  Act.  Tho  defendants,  at  whoso  ru- 
i]uest  the  contingent  judgment  was  given, 
did   not   fully    deposit   tho    auiuuut   of    tho 
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judgment  and  tlie  costs  of  the  reference  until 
November  14,1900.  A  proliniinar;  ol  j  iction 
having  been  taken  to  the  hearing  of  the  refer- 
ence on  the  ground  that  it  was  not  properly 
before  the  court 

Held,  that  security  for  the  amount  of  the 
]  idgment  and  the  costs  of  the  reference  was 
not  furnished  -at.  once"  as  required  by  s.  70 
of  the  Presidency  Small  Cause  Courts'  Act, 
the  preliminary  objection  must  prevail,  ana 
that  the  reference  must  be  dismissed,  the 
defendants  paying  the  costs  of  the  reference. 
Foniaro  v.  Ramiiarain  Sookdeb,  (14  B.  L.  R  , 
180),  discussed. 

Qiicere. — Whether  there  is  any  power  in 
the  High  Court  to  extend  the  time  for  fur- 
nisliing  such  security.  JUGAL,  KISSORE  v. 
SFAVMUK    ROY.     28  C-  260 

21.  Sch.  II,  Art:  li  and  31— A  joint 
Kliala  Iwldcr's  sitit  to  recover  share  of  land 
reveniie  i^aid  by  him. 

A  suit  by  a  co-sharer  Khata-holder 
against  other  j  not  holders  for  the  land  reve- 
nue of  their  share  paid  by  him  is  a  suit 
of  small  cause  nature  and  therefore  no  se- 
cond appeal  lies  in  the  case — See  C.  P.  C 
s.  5fi6— SHIVRAO  V.  PUNDLIK.  4  B-  L- 
R.  90-28  B.  437-  For  other  cases  also  see 
s.  5S6  C.   P.  C. 

66.— Act  XX  of  1882  (Paper  cur- 
rency). 

See  Tender.  JAGAT  TABINI  DASI  v. 
NABAGOPAL  CHAKI.  5  C.  L.  J.  270=3i  C. 
305. 

67.— Act  XV  of  1833  (N.  W.  P    and 
Oudh  Municipalities  Act.) 

See  V.  P.  of  Agra  and  Undli  Acts. 

58— Act  XII  of  1884   (Agricultur- 
ist's Loans  Act). 

1.  S-  5-  A'.'J'iL'^'MtVo;!/  tentnt—Mortanrir 
of  trees  to  secure  tiihavi  advance — Rclinqttisli- 
vienl  of  ex-iiropriclor-j  holding  to  zamindars. 

The  defendants  in  this  case  who  were 
exproprietory  tenants,  had  ^akeu  takkavi 
advances  from  Government  and  as  security 
hypothecated  some  trees  standing  on  their 
holding.  They  next  relinquished  their  hold- 
ing to  the  plaintiffs  who  were  their  zarain- 
dars.  The  amount  of  the  advance  not  having 
been  repaid,  the  Government,  in  pursuance 
to  the  provisions  of  s.  5  of  Act  XII  of  1884, 
realised  the  advance  by  the  sale  of  the  trees. 

Held,  that  the  zamindars  were  not  en- 
titled to  recover  possession  of  the  trees  from 
the  purchaser.  Sha7n  Das  v.  Batnl  Bihi.  (I. 
L.  P..  24  All.  538)  followed.  BABU  LAL  v'. 
RAII  SAHAI.  1  A.  L.  J.  261  =  A.  W-  N. 
1904  P- 101 =26  A- 540- 

59— Act  XVn  of  1884  (Lower  Bur- 
ma Muaicipalitiss    Act). 

See  Louer  Burma  Acts. 

60 —Act  XVIII  of  1884  (The  Pun- 
jab Courts  Act) 

Sea  Punjab  Acts. 


61— Act  VIII  of  1885  (Bengal  Te- 
nancy Act ) 

See  Bengal   Acis. 

e2.-Act  XIII  of  1885. 

See  Indian  Telegrapli  Act. 

63.— Act  XVI  of  1885  (Central  Pro- 
vinces Courts  Act.) 

See  Central  Provinces   Acts. 

64.-Act  XVIII  of  1885.  (Land  Ac- 
quisition Mines    Act) 

See  Act  lofl-i'Ji. 

65-Act  XXI  of  1885   (Madras  Civil 
courts  Act-J 

See  Madras  Acts. 

68— Act  II  of  1886    (Income   Tax 
Act). 

1.  S-  1>  30 — Sale  o]  property  for  arrears 
of  income  tax — Subsequent  sale  in  exectUion 
of  prior  mortgage  decree — Duty  of  purchaser 
at  revcmie  sale  to  pay  amount  due  under 
mortgage  and  prevent  sale  in  ,c.eecutiun — Ci- 
vil Procedure  Code  (Act  XIV^  of  Itmn),  S 
368. 

Plaintiff,  as  the  assignee  of  a  mortgage 
executed  by  the  father  of  first  defenaaut, 
sued  the  murtgagor  in  1S'J4,  on  the  mort- 
gage. During  the  pendency  of  the  suit, 
and  before  the  decree  in  it  was  passed,  the 
mortgagor  died.  Plain  till  thereupon  brought 
the  hrst  defendant  on  the  record  as  legal 
representative  under  S.  3GS  of  the  Code  of 
Civil  Procedure.  In  December  1894,  a  dec. 
ree  for  salo  was  passed,  which  was  never 
impeached  as  beirig  fraudulent  or  collusive. 
As  a  fact,  first  detendant  was  not  the  solo 
legal  representative  uf  the  mortgagor,  who 
left  two  other  sons  and  three  daughters. 
The  second  son  was,  at  a  date  substqueut 
to  the  decree,  assessed  to  pay  income  tax, 
for  arrears  of  which  the  morlg.iged  proper- 
ty was  sold  (uuder  the  Kcveuue  Recovery 
.Act),  and  purchased  by  second  defendant 
in  1896.  In  1897,  the  mortgaged  property 
was  sold  in  execution  of  the  decree  in 
plaintiff's  suit  on  the  mortgage,  and  plain- 
tiff became  the  purchaser,  the  salo  being 
confirmed  soon  alter,  and  plaintiff  obtain- 
ing a  salo  certificate  which  purported  to 
convey  the  whole  of  the  mortgaged  proper- 
ty to  him,  and  obtaining  delivery  of  the 
proi^erty  under  S.  318  of  the  Code  of  Civil 
Procedure  in  1898.  Plaiutilf  was  subsequent- 
ly dispossessed  by  defendants  Nos.  2  to  5, 
and  brought  the  present  suit  to  recover  pos- 
session   of    the    property. 

Held  that  the  sale  of  the  i>roperty  for 
arrears  of  income  tax  affccled  only  the  share 
of  the  second  sou  and  not  the  shares  of 
the  other  co-heirs  and  tliat  in  cousequenco, 
the  whole  of  the  mortgaged  property  had 
nut  pas-ed  to  the  second  defendant,  under 
that   sale: 

Held  also,  that  the  second  defendant, 
by  his  purcha.se,  had  acquired  only  the 
equity  or  redemption  in  respect  of  the  se- 
cond son's  share  in  tho   mortgaged   proper- 
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ty.  Tho  offoofc  of  S.  30  of  tho  Inooma  Tax 
Act  is  not  to  couvort  income  tax  into  an 
arroLir  of  land  ruvonuo,  due  in  respect  of 
tho  land  which  may  be  brought  to  sale 
for  tho  realization  of  the  income-tax,  but 
merely  to  extend  tho  procedure  proscribed 
by  the  Revenue  Recovery  Act  to  tho  re- 
oovery   of    arrears   of   income    tax: 

Held  further,  that  tho  share  of  the  se- 
cond sou  was  bound  by  tho  decree  in  the 
mortgage  suit,  notwithstanding  that  the 
second  son  was  not  joined  in  that  suit  as 
ouo  of  tho  legal  representatives  of  the  do- 
ceased  mortgagor.  Where  a  defendant  in  a 
suit  dies  and  the  plaintiff,  under  S.  3G8  of 
tho  Code  of  Civil  Procedure,  brings  a  per- 
son on  the  record,  whom  ho  alleges  to  be 
the  representative  of  the  deceased  defend- 
ant, such  person  sufficiently  represents  the 
estate  of  the  deceased  for  the  purposes  of 
the  suit,  and,  in  the  absence  of  fraud  or 
collusion,  the  decree  passed  in  the  suit,  will 
bind    tho  estate: 

Held  lastly,  that  the  sale  in  execution 
of  plaintiff's  decree  subsequently  to  the  se- 
cond defendant's  purchase  in  tho  revenue- 
sale  extinguished  second  defendant's  equity 
of  redemptiou.— KADIR  HOUIDKEN  MA- 
RAKKAYAR  v.  MUTHUICUISHNA  AY- 
YAR.    12.  M.  L.  J.  368=26    M    230 

2.  S-  4,  5See  Road  Cess  Act,  liciujal  Act 
IX  of  lUfiO  S.  66,  72  and  Hl—Mamndra 
CJtandra  Nandi  v.  The  Secrctarij  of  State 
for  India  in  Council.  5.  C.  L.  J.  liS=34. 
C.  267. 

3.  S-  5.— Cess  Act  (Ben.  Act  IX.  of  1S80) 
— Mela,  projits  of — Liahilitu  to  pay  ivad  cess 
tax  — Board  of  Bei'enue,  authoritj  of,  to  frame 
rules   under   S.    100. 

The  profits  of  a  vu^a  cannot  be  regard- 
ed as  iuci^nij  driven  from  agriculture  and 
are  not  exempt  from  income  tax  under  S. 
5  of  the  Income  Tax  Act  (II.  of  188G).  Land, 
tho  profits  of  which  are  subject  to  income 
tax,  should  not  be  assessed  with  road  cess 
tax,  except  when  such  land  is  al.io  used 
for  agricultural  purposes.  S.  Ill,  B,  rule 
83  tp.  7i.  Cess  Manual  1900)  is  not  such  a 
rule  as  th;  Board  of  Revenue  is  author- 
ized to  make  under  the  provisions  of  S. 
106  of  the  Cess  Act  (Ben.  Act  IX.  of  1880). 
— UMKD  RASITL  SHAHA  FAKIR  v.  AN- 
ATII    IIANIMIU     ClIOWDHURI,   6-    C   W- 

If.  128    23-  C   6.37- 

4.  S-  5--See  S.  4,  5-34.  C.  257.  No  2 
supra. 

5-  S.  14.— Sec  Contract  Act  IX.  of  1873. 
S.  69,  70— No  241.  Col:  326- S.  M.  L.  T. 
111. 

6-  S-  30-— See  S.  1  and  80— 2G.  M.  230 
No    1   supra.. 

7-  S.  47- — Place    of  business. 

Section  47  of  the  Income  Tax  Act  1886, 
so  far  as  it  erapjwers  the  Governor  Gene- 
ral in  Council  tD  declare  which  of  several 
places  of  business  should  be  deemed  to  be 
the  principal  place  of  business,  only  applies 
to  a  cai^e  of  a  company  or  a  firm  and  not 
to   the   case   of  an    individual     cairying  ou 
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business.     HADJEE    A-IAM    GOLAM     HO.S- 
SEIN    V.   TUB     SEGIiETARY     OP    ST.\TH 

FOR  INDIA.    5.  W-  N.  C-  257. 
67-Act  XXII   of  1883.    (The   OaVa 

Rent   Act).     See   Oudk   Acts. 

68  -Act  I  of  1837— (General  Clau- 
ses Act.) 

1.  S.  7 — A's  property  was  sold  in  execu- 
tion of  a  decree  on  20th  September,  1901, 
Tho  period  of  30  days  within  which  he  could 
apply  under  S.  310  A  Civ.  Provisional  Coda 
to  sot  aside  sale  expired  in  vacation.  Tha 
Court  ra-opoued  on  18th  November  1901.  Oa 
that  day  he  applied  to  have  the  sale  set  aside, 
but  as  the  lender  was  not  returned  to  him 
on  that  day  till  the  treasury  was  closed  be 
could  not  deposit  the  money  payable  to  the 
purchaser  on  that  day.  But  he  did  so  oa 
the    next  day. 

Held,  that  the  deposit  should  bo  regard- 
ed as  duly  made  ou  the  principle  that  "au 
act  of  the  Court  should  prejudice  no  man" 
S.  7  of  the  General  Clauses  Act  or  S.  310  A 
G.  P.  0.  do  not  indicate  that  the  aforesaid 
principle  did  not  apply  to  the  case.  (4  O.  0. 
182  Refd.  to.)  RAM  NATH  v.  MQRLI- 
DHAR.     6  0.  C  68- 

69.— Act  VII  of  1887.  (Suits  Valu- 
ation Act). 

1.  S.  3  (1) — Appeal  to  Privij  Council — 
Civil  Pivcedure  Code,  s.  596— Value  of  sub- 
ject  matter   in  dispute. 

The  words  "value  of  subject  matter  in 
dispute"  in  s.  596  of  the  Civil  Procedure 
Code,  do  not  contemplate  a  value  assessei 
under  the  Suits  Valuation  Act,  1887.  They 
mean  tho  selling  or  market  value  of  tha 
property  in  dispute.  (23  A  94  IS  C  190,  43 
P  R  1904  1.  I.  A.  317,  and  15  M.  2:37  Refd. 
to)      KARA!    SINGH    v.   KHEM    SINGH.— 

60  P  a,  1903,  C^vil. 

2.  8.  3,  [I)— Bute  1  (c)— Court-fee— Oar- 
den— Fruit  Garden. 

Held,  that,  for  purposes  of  Court-fee 
and  jurisdiction,  a  fruit  garden  is  a  "gar- 
den" even  though  tho  garden  land  is  as- 
sessed   to   revenue.     SIRI    DHAR   v.    AMAK 

NATH.    61   P  L.  R    1908.       ^       ^  ^  ,^^, 

3.  a.  3,  7,  8,  11— S.'O  Court  Fees  Act  VII 
of  1870.  S.  7  cl:  {4)- No  22  col:  105—8.  U, 
L.  B.   885  =  31.  B.   73. 

4  See  Puniah  Courts  Act  XVIII  of  1884, 
S.  41-35.    P.  L.  B.    1003  =  24    P.  B.    1903. 

5  S.  4,  (c),  8,  9 — See  Court  Fees  Act  VII 
ofJ.sra^-S.l  (4)  (c)—No  13  col:  102—14  M. 
L.  J.    1904.    P.    Si3  =  27.    M.   4S0. 

6.  8.  7— Sec  S.  3,  7,  8,  11—31.  B.  73.  No 
3  supra. 

7.  s.  8 — Jurisdiction  of  Court— Valuation 
of  suit—Partnersliip — Accountn — Suit  for  dis- 
sohillon  of  partnership  and  settlement  of  ac- 
counts. 

The  plaintiff  sued  for  dissolution  of  a 
partnership  and  a  decree  for  such  sum  as 
he  may  be  found  entitled  '.,0  agiiust  the 
defendant.     He   valued   the    claim  approxim- 
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alply  at  Rs.  130.  The  suit  was  tried  by  a 
Wunsif  who  liad  pecuniary  jurisdiotion  up 
to  Rg.  1,000  and  a  decree  wag  passed  by 
him  for  R3.  1,676-4-3.  The  defendant  ap- 
pealed to  the  Divisional  Judge  and  cou- 
sented  to  a  decree  for  Bs.  1,000'to  be  pass- 
ed against  him  and  the  decree  was  passed 
as  prayed  for  by  him.  On  further  appeal 
by    the   plaintiff — 

Held,  that  the  Munsif  had  no  jaisdic- 
sion  to  pass  any  decree  in  the  cauc  once 
ho  found  that  the  amount  due  to  the  plain- 
tiff exceeded  the  pecuaiary  limit  of  his  ju- 
risdiction and  that  the  decree  passed  by 
the  Munsif  and  the  Divisional  Judge  must 
be  sot  a.side  and  the  suit  remanded  to  a 
Court  competent  to  hear  the  case.  P.  B., 
2G9  of  liiH8,  aS  of  lUOS,  3i  Cal,  3fl.5  fol- 
lowed;  21    Cal.,     500     referred     to.     M.\.NNA 

Ij.\l  v.  sam^ndu.  94  p.  L- R-.  1906= 
46    PR.  1906- 

7  (a)  8.  8 — See  Punjab  Cotirts  Act  XVIII 
of  IStii  S.  70  (i)  (h)  further  appeal  J3  P.  L. 
ii.  1903. 

7  (b)  S.  8— See  Court  Fees  Act  VII of  1870 
S.  7  (IV)  No  9  Cat  101— 6S  P.  L.  E.  1003  = 
28  P.  R.  1903. 

7  (c)  S.  8 — Suit  for  settlement  of  account 
Sec  Court  Fees  Act  &7  (V)  (b)  and'  11— No. 
41  Col  112—46  P.  L.  R.  190ti=94,  P.  L.  R. 
1906. 

8.  S.  8 — Vahiati07i  of  siiii — Amendment  of 
Court  fee — Jurisdiction  appeal — Itower  Burma 
Courts  Act  S.  2  (h),2S  (l)(e) 

A  brought  a  suit  for,  inter  alia,  an  ac- 
count and  valued  the  relief  claimed  at  Rs. 
600.  Against  the  decree  passed  in  the  suit 
she  appealed  to  the  Chief  Court  valuing  the 
appeal  at  Ks.  GUO  for  computation  of  Court-fee 
and  at  1.3, SCO  for  purposes  of  jurisdiction.  At 
the  bcariug  she  asked  to  be  allowed  to  put 
on  an  extra  stamji  so  that  the  stamps  on 
the  memorandum  of  appeal  should  cover  a 
claim   for  Rs.  13,800. 

Held,  that  amendment  of  the  valuation 
could  not  be  allowed.  The  appeal  was  re- 
turned for  presentation  to  the  Divisional 
Court,  in  accordance  with  the  original  valua- 
tion of  the  suit.  THEIN  YIN  v.  POUCAR 
BROTHKKS    AND  Co.,  LIMITED.     4.  L-  B. 

E.  1907  p.  120- 

9.  S. 

.«!(;pc,l. 

10-   s 

S)ipra. 

10  (a)  S.  8  and  9.— See  Courts  Fees  Act  S. 
7  (Hi)  (d)  No.  i'.S  Col  107,  63  P.  R.  1902. 

l\.  S.  8,  9,  :n— Civil  Courts  (XII  of  1887) 
S.  15, 18, 19,— Suits  Valuation  Act  (  VIL  of  1SS7) 
S.  9.  21  Valuation  of  suit— Suit  for  restitution 
of  conjugal  rights — Jurisdiction. 

A  suit  for  restitution  of  conjugal  rights 
is  not  a  suit  which  is  of  necessity  excluded 
from  the  jurisdiction  of  a  Munsif.  The 
value  of  such  a  suit  is  as  a  rule  the  value 
which  the  plaintiff  chooses  to  put  upon  it 
provided  that  the  suit  be  not  unwarrant- 
alily  undervalued  or  overvalued  from  impro- 
yur     motives.      ZAIR    HUSAIN    KHAN     r. 


Ss.  3,  7,  S,    11—31  B.  73  No.  3 

8  St-e  S.  4  (f),  8,  9,  27   M.    480  No.  5 


KHURSHED  JAN.    3  A.  L-   X   266  A.  W. 
N.  1906.  p.  99  =  28  A.  545.  (F  B.) 

12-  S.  d—See  S.  4,  (c)  S,  'J— 27  ill.  480  No.  5 
sup  in. 

13.  S.   9.— See  S.  8,  9,  21—28  A  545  No.  11 

supra. 

14.  S-  11.— See  Bengal  Civil  Courts  Act  S. 
21  Sub.  S.  2.  RAGHUNATH  CHARAN- 
SINGH  V.  SHAMOKOERI.     31  C-  844- 

15-  S-  \\.—  Und&r-vcdanlion  of  suit— Dispo- 
sal of  suit  not  prejudicially  affected — Adiuissi- 
bilitij  of  objection  on   second  appeal. 

The  defendant  in  a  suit  raised  the  objec- 
tion that  its  valuation  was  incorrect,  and 
that  if  correctly  valued  it  would  exceed  the 
jurisdiction  of  the  Munsif's  Court.  The 
objection  was  overruled  both  in  the  Munsif's 
Court  and  in  that  of  the  District  Judge,  but 
was   raised  again  on  aeoond  appeal. 

Held,  that  the  objection  was  one  thai 
could  bo  raised   on   second  appeal. 

Held,  also,  that  even  though  the  suit 
were  under  valued,  as  contended,  the  objec- 
tion to  it  on  that  ground  was  ujt  one  tnat 
the  Court  would  entertain  having  regard  to 
S.  11  of  the  Suits  Valuation  Act  (VII.  of  1887) 
inasmuch  as  it  had  not  been  shown  that 
the  disjiosal  of  the  suit  had  been  thereby  pre- 
judicially affected.— GOVINDA  MENON  v. 
KARUNAKARA  MENON,     24.  43. 

16  8.  11 — Improper  valuation  for  juris- 
dictional purposes — Case  not  finally  disposed 
of  by  lower  Appellate  Court  but  only  remand- 
ed  for  findings — Validity  of  order  of  remand. 

S.  11  of  th3  Suit  Valuation  Act  VII. 
of  18S7  has  the  effect  of  curing  a  want  of 
jurisdiotion  caused  by  improper  valuation 
not  only  in  cases  where  there  has  been  a 
final  disposal  by  the  lower  -Appellate  Court, 
but  also  where  a  case  has  been  remanded 
by  the  lower  Appellate  Court  to  the  Court 
of  First  Instance  for  a  finding.  RAM.\N  v. 
SECRETARY     OP     STATE.     U     M-    L-    J. 

315  =  24  M.  427- 

17  S.  Il-Appeal — Loiocr  Court's  decision 
to  dispose  of  the  case — Suit  undervalued — • 
Second    appeal — Principal   and   Agent, 

When  a  Court  in  the  exercise  of  ita 
powers  conferred  on  it  by  s.  11  of  the 
Suits  Valuation  Act,  disposes  of  an  appeal 
au  the  merits,  holding  that  the  fact  that 
the  claim  was  undervalued,  did  not  preju- 
dicially   aHect   the   disposal    of  the    suit. 

Held  that  no  o.ppeal  lay  from  the  de- 
cision of  Court  to  dispose  of  the  appeal. 
Where  the  plant'ff  undervalues  his  suit 
and  institutes  it  in  a  Court  which  had  no 
jurisdiction  to  try  it  and  which  decided 
iC  in  his    favour. 

Held  that  the  plaintiff  could  not  be 
allowed  to  contend,  in  second  appeal  that 
his  own  undervaluation  of  the  claim  pre- 
judicially affected  the  disposal  of  the  suit 
on  the  merits  and  that  the  entire  pro- 
ceedings should  be  set  aside  for  want  of 
jurisdiction  in  the  original  and  appellate 
Courts. 

Held  also  that  where  an  agent  acta 
with   tho    knowledge    and    consent    of     his 


(    761    ) 


civiIj  dtgkst  op  oases 


(    7G2     ) 


Sup:  Govt,  acts  (VII  of  1887)  (Contd.) 

principal  and  tlio  conduct  of  the  latter 
shows  lliat  ho  ratifies  tlie  agent's  action, 
the  principil  is  bound  by  such  actions  of 
the  agent  uotwiLhstandiug  the  fact  that 
they  were  outside  tlio  scope  of  the  agoncv. 
RAJIASAMY    AlVANGAU    u.  OBAI    GOUN- 

EEN-io  M  L-  J.  487. 

18  S.  11 — Appeal — Jtirisdicticm — Value  uf 
suit  for  j(!(rj)o.sts  of  jurisdiction — Execution 
of  dtii-rce  Attachment.  Objection  aijainal-- 
ij,claiatur I  suit  for  release  of  propcrtij  from 
attaclimci.t  -Cicil  Vrocedure  Code  (Aci  A'ZT 
of   1882),  scctinii  2TS-2S2. 

In  a  suit  for  release  of  property  from  at- 
tachment made  in  execution  of  a  decree, 
where  the  decretal  amount  is  less  than  the 
value  of  the  property,  the  jarisdiction  of 
Court  depends  on  the  decretal  amount  and 
not  on  the  value  of  the  property,  2  All., 
7'J!)  followed.  The  fact  that  in  the  plaint 
the  value  of  the  property  is  entered  as  the 
value  of  the  suit  for  purposes  of  jurisdic- 
tion does  not  alfect  the  question  of  jurisdic- 
tion. 

When  undervaluation  of  an  appeal  has 
not  prejudicially  affected  the  disposal  of 
the  appeal,  section  11  of  the  Suits  Valua- 
tion Act  bars  auy  ol  j  'ction  raised  on  the 
ground  that  the  appellate  Court  had  no 
jurisdiction    to    hear    the    appeal.     BISHNU 

V.  LAL  SINGH.    71  p.  L.  R.  1906-9jr^pftU 

18  (*)  S.  11 — Jurisdiction — Pre-emption 
suit — Appeal — Court-fee — Payment  of  defieicn- 
cij   after   limitation  period. 

The  District  Judge  declined  to  hear  an 
appeal  in  a  pre-emption  suit  valued  for 
purposes  of  jurisdiction  at  less  than  i^s-  100, 
decided  by  a  Jlunsiff  of  the  3rd  class,  on 
tho  ground  thit  the  suit  was  under- valued, 
and  tho  I  rue  value  for  purposes  of  juris- 
diction was  over  «s-  IQQ.  The  District 
Judge  also  held  that  tho  plaintiff  could 
not  be  allowed  to  make  up  the  deficiouey 
in  the  pijraeni  ol  Court-fee  after  the  pe- 
riod of  Lniiiatiou  prescribed  for  such  suits 
had    exp.red, 

Iteld,  (1)  that  the  District  Judge  had 
overlooked  the  provisions  of  section  11  of 
Act  VII  of  1S,S7  (.Suits  Valuation  Act),  and 
that  he  should  ^i.ive  acted  in  accordance 
with  them:  (2)  that  as  the  oase  tcU  with- 
in those  pruvitions,  the  proceedings  of  the 
Munsiff  were  not  void  for  want  of  jurisdic- 
tion; {S)  that  the  deficiency  in  the  Courtfee 
could  be  levied  after  the  period  of  limitation 
bad  expired.  The  Chief  Court  remanded  tho 
appeil  to  be  determined  by  the  Divisional 
Judo'c  having  j  irisdiotion  to  try  thucise. 
J5  All.,  Gj;  2U  All,  11;  23  AIL,  J^3:  34  All., 
118,  not  followed.  P.  R.  3  of  IS93:  C.  A.  N '. 
635   of  1U02;  19  Cal.,  ~*0;  20  Ced.,  4i  followed. 

BAMA  V.  TAJA  173  p.  L.  R.  1903- 

19.  S.  11.  J!e>ni„l,  N.  ir,  P.  and  A.isam 
Civil  C  uris  Ae!  (X'llof  1867),  Seciion  18  and 
19 — buit  for  restilHlion  of  conjugal  riijhls 
whether  triable  by  Mnvsijf — Jurisdiction 

A  su  t  for  restitution  of  qonjugal  rights 
is  iucapa'ilf  of  lieiii^  v.ilued,  and  oonseqaont- 
]y  atbitraiy    valuation   pUiced   by  a   plaintiff 


Sup:  Govt,  acts  (VII  of  1887)  {Contd.) 

in  liis  plaint  ought  not  to  be  a  determining 
factor  in  fi:<iug  the  forum. 

A  suit  for  restitution  of  coi  j.igal  rights 
is  not  triable  by  a  Munsiff  under  section  19, 
sub-section  1  of  Act  XII  of  1SS7,  but  is  tri- 
able by  a  District  Judge  cr  a  Subordinate 
Judge  u"der  section  18  of  the  Act. 

A  suit  for  ristitutiou  ol  cor^j  igal  rights 
was  valued  at  Rs.  49,  and  brought  in  tho 
Slunsiff's  Court.  No  olj:ctiou  eitlier  as  to 
valuation  or  jurisdiction  was  taken  by  the 
defendants. 

Held,  by  the  High  Court  in  second  appeal 
hat  the  suit  ought  not  to  be  dismissed  as  not 
objection  to  jurisdiction  was  taken  in  tho 
manner  provided  in  section  11  of  the  Suits 
Valuation  Act,  which  covered  a  case  like  the 
present  in  which  the  Court  had  exercised 
jurisdiction  by  reason  of  an  arbitrary  valua- 
tion when  no  valuation  could  or  ought  to  ha 
made.  AKLKMANNESSA  BIBI  v.  JIaHO- 
MED  HATEil.    8  W.  N  C-  705  =  31  C.  849. 

20-  S-  11-  See  Appellate  Courts  duty. 
WAHIDULLAIi  v.  KANHAYALAL.  A.  W. 
N.  I'JWi  P.  222  =  25  A.  17i  at  ITS  (F.  B.) 

21-  S-  11.  Partition  sttit — Jurisdictional 
value. 

The  jurisdiotional  value  of  a  suit  for 
partition  is  the  value  of  the  whole  estate 
asked  to  be  partitioned  and  not  that  of  the 
plaintiff  share.  (.3  C.  L.  J.  197  followed.) 
Where  the  suit  had  erroneously  been  valued 
according  to  plaintiff's  share  in  the  first 
court 

Held,  that  S.  11  of  this  Act  applied  and 
unless  under  valuation  was  proved  to  have 
prejudicially  affected  tho  disposal  of  the  suit 
the  appellate  court  would  not  interfere.  1 
C.  W.  N.  13(i  followed.  EDWARD  DALG- 
LISH  u.  RAMDHAllI  SAHL'.  4  C-  L-  J. 
509 

22.  S.  11.  Pre-emption  suit  —  ialtiation 
forjuri»l:ctiv:i. 

A  mortg  ged  his  share  to  B  for  Rs.  3000, 
wilh  a  conditional  sale.  B's  reprosenta- 
lives  got  a  foreclosure  decree  which  v/as 
made  ah.'iliibo.  Tlie  decree  was  for  Bs. 
.J, DIM)  and  oil  I  and  possession  was  taken  by 
them.  C  brought  a  pre-emption  suit  alleg- 
ing that  onlvlls.  .3,000  were  duo  under  the 
mortgage.  The  lirst  court  finding  that  plain- 
tiff had  waived  his  right  dismissed  the  suit, 
but  the  D.  T  iu  appeal  decreed  C's  claim  on 
payment  of  Rs.  5,(X)0  and  odd  tho  decretal 
amount.  B's  representatives  filed  an  appeal 
and  C  took  cross  objections. 

Held,  regarding  S.  11  of  this  \ct  that  the 
plaintiff  had  not  purposely  or  with  gross 
negligence  under  valued  his  suit  and  even 
if  he  had  done  so  the  undor  valuation  did 
not  pr  jad'ciallv  affect  the  disposal  of  the 
suit  or  ppeal  o  i'  the  merits.  SAKINA  BIBI 
V.  ABDL'L  KAVIZ.     2.0-  C-  103- 

23.  S.  11.  See  S.  3,  7,  8,  11- -31  B.  7-3  No. 
3  .■iiii.ra. 

24.  S-  21.  See  S.  8,  9,  21—28  A.  5i5  No. 
11  iiipia. 
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70  -Act  IX  of  1887  (Provincial 
Small  Cause  Courts  Act). 

1-  S-  15-  Hiiii'll  Cause— Suit  fur  posses- 
sion for  lanil.  purchased  dismissed — Claim  in 
the  allernativc  for  damages  or  possession.  Fu- 
tile i>  ray  er — G.  P.  C.  S.  5d4 — Se-cond  Appeal 

Wbei'e  a  vendee  sued  third  parties  to  re- 
cover possession  of  laud  purchased  by  him 
and  the  suit  being  dismissed  he  sued  the 
vendor  for  possession  of  land  or  in  the  alter- 
native damages  not  exoeediug  Rs.  500  and 
the  Munsill  passed  a  decree  for  damages  but 
the  suit  was  dismissed  on  appeal. 

Held,  that  the  suit  was  cognizable  by  a 
small  cause  courts  that  uo  second  appeal  lay 
in  the  case,  the  suit  being  really  one  for 
damages  not  exceeding  lis.  500 ;  the  prayer 
for  po^sessiou  of  the  land  was  a  futile  one 
that  could  not  possibly  be  given  effect  to. 
VKNK.\IAKaM.-\NUJA  REDDIAR  v.  SUB- 
BAR.\YA  PILLAI.     13  M-  L-  J-  299- 

2-  8.  15 — Kcicted  tenants  assignee  suing 
for  the  cjmpuisation  for  crops — Jurisdiction. 
See  U.  P.  Kent  Act  (XII  of  188)  S.  43,95, 
200.     MATHUllADAS    i>,  MURLJDHAR.     A- 

WN    1902   P  150  =  24  A    517- 

3.  S.  15 — Small  Cause  Court  case — Pro- 
cedure  as  to   recording   of  Judgment. — 

Held,  that  even  when  exercising  Small 
Cause  Court  jurisdiction  a  Court  is  bound 
to  place  on  record  something  to  show  that 
it  has  considered  the  evidence  adduced  be- 
fore it  by  the  parties  when  its  decision 
involves  charging  a  party  to  a  suit  with 
forgery  and  making  a  false  claim.  JAI 
LAL   V.   BAKHTAWAR.     8   0-  C-.  44- 

4.  8-  15,  32  and  Art:  8  Soh  II— Courts 
of  Small    Causes — Suit  for  agricultural  rent. 

In  the  absence  of  a  notification  by 
Government  under  .\rticlo  8  of  the  Second 
Schedule  of  the  Provincial  Small  Cause 
Courts  Act,  1887,  a  suit  for  rent  ofpiddy 
land  is  not  a  suit  of  a  nature  cognizable 
by  a  Court  of  Small  Causes.  Consequently 
a  second  appeal  is  not  barred  by  suction 
S9G  of  the  Code  of  Civil  Procedure,  nor 
by  proviso  (a)  to  section  30  of  the  Lower 
Burma  Courts  Act,  1900.  Maitng  Sit  Le  v. 
Maung  Shwe  Thin,  (1901)  1  L.  B.  B.,  69, 
overruled 

Ma  Ka  v.  Ma  Win  Biju,  (1902)  1,  L.  B. 
E.,  335;  Sonndaram  Ayi/ar  v.  Sennia  Naick- 
an,  (1900)  I.  L.  R,  23  Mad.,  5i7;  Uma  Churn 
Mandal  v.  Bijarl  Bewah,  (1887)  I.  L.  R.  15 
Cal.    171;     referred   to.     SEIN    THAUNG   v. 

SHWE  KUN.    3  L.  B  R-,  1905-  P-  47- 

5.  S-  15,  sch.  II.  art  8 — Suit  for  rent 
with  cross-demand  for  value  of  improvements. 

Plaintiff  sued  to  recover  arrears  of  rent 
due  by  defendants  and  also  prayed  that 
the  value  of  improvements  due  to  the  de- 
fendants might  be  made  liable  for  the 
claim. 

Plcld  that  the  suit  was  one  for  rent 
and  triable  bv  a  Court  of  Small  Causes.— 
KARUNAK^RA    KURUP   v.  MUKIPEKAN- 

AN.    24  M    356 

6-  S.  Ib-Sch.  11  Arts  11,  13,  31— Smalt 
Cause  Court,  suit — Profits  of  bazar — Suit  for 
share  of — Second  Appeal — Civil  Procedure  Code 

(Act  XIV  of  iii.v;  a.  ssa. 


Sup:  Govt,  acts  (IX  of  1887)  (Contd.) 

A  sued  to  recover  Bs.  30,  mesne  profits 
(zar-i-wasilat).  He  alleged  that  on  the  basis 
of  a  decree  he  had  obtained  possession  of 
§rds  of  Monza,  B  remaining  in  possession  of 
the  remainder  Jrd.  The  relief  sought  was  a 
decree  for  Rs.  30  on  account  of  the  income 
(munafa)  of  Bazar  Jlianjia  for  8  ye.irs  at  the 
rate  of  Rs.  10  a  year  being  §rd  share  of  the 
plaintiff  out  of  the  whole  income  of  Ra.  15 
a    year  r  alisod  by   the  defendant. 

Held,  that  the  suit  was  one  solely  fo» 
the  payment  of  money.  It  did  not  fall 
either  in  art.  (11)  or  art.  (13)  or  art.  (31)  of 
soh.  II,  Provincial  Small  Cause  Courts  Act 
(IX  of  1887)  and  was,  therefore,  one  of  the 
nature  cognizable  by  a  Court  of  Small  Caus- 
es and  no  second  appeal  lay  under  S.  586, 
Civil  Procedure  Code.  ANRUDH  SINGH 
V.  AMABDAT  SINGH.     4  0-  C-,  89- 

7.  S-  15  Sch.  II,  Art.  315  (f  )—licnt—Re' 
covcry  Act  (Mad.  Act  VII  of  1SG5)S.  78— Pro- 
vincial Small  Cause  Courts  Act  {IX  of  18S7), 
S.  li  sch.  II,  cl.  35  (j) — Compensation  for 
illegal  distress — Cioil  Procedure  Code  (Act  XIV 
of  1882),  S.  586 — Second  appeal — Limitation — 
Cause  of  action  complete  on  date  of  illegal 
distress. 

A  plaint  alleged  that  plaintiffs  had  for 
long  cultivated  certain  land  as  tenants  un- 
der defendants,  that  they  had  raised  a  crop 
of  paddy  measuring  above  6  garces  and 
stored  it  in  three  heaps  on  the  land,  that 
one  of  the  jMaiu tiffs  had  paid  all  the  kist 
that  was  due  to  defendant,  but  that  defen- 
dant had  taken  unlawful  possession  of  two  of 
the  heaps  of  paddy  measuring  about  5  garces 
under  the  pretext  that  he  had  distrained 
them.  The  prayer  was  for  an  order  directing 
defendant  to  deliver  to  plaintiffs  about  5 
garces  of  grain  worth  Rs.  2.50  .  at  Rs.  50  per 
garee  iu  respect  of  the  two  he\ps  of  paddy 
of  which  he  had  taken  ULilasv; dl  possession. 
The  distraint  was  made  on  2.ith  January 
1898,  and  the  suit  instituted  on  2ijth  July  ol 
the  same  year. 

Held,  that  the  suit  was  in  .  abstance  one 
for  compensation  for  illegal  disti  ess  or  attach- 
ment and  for  the  recovery  of  specific  pro- 
perty, and  that,  in  consequence,  it  was  not  a 
suit  of  the  nature  cognizable  by  Court  of 
Small  Causes,  and  a  second  appeal  lay. 

Held  also,  that  the  suit  was  barred.  The 
wrong  was  complete  and  the  cause  of  actioa 
arose  when  the  unlawful  dis'.ress  was  made. 
Yamuna  liai  Rani  Sahiba  v.  Solayya  Kavtin- 
(fau,  (24  M.  3:V,I).  distinguished.  PAMU  SAN- 
YASI  V.  ZAillNDAR  OF   JAYAPUB.     25  M- 

540- 

8-  8.  IG- — Suit  of  Small  Cause  nature  tried 
as  original  snit—D.  J.  in  appeal  dismissed  the 
suit  on  merits— Order  as  to  costs  if  valid — 
Appeal.  See  S.  646  (b),  C.  P.  C.  SRI  RAJA 
SIMLIADRI  APPA  RAO  BAHADUR,  Minor, 
bv  his  gu.ardian  SRI  RAJA  RAM  CHANDRA 
APPA  RAO  BAHADUR  v.  CHELASANB 
BHADRAYYA.      1   M-   L-    T,  414  =  30   M- 

4]. 

9  S.  16,  32  {2)-~Suit  instituted  before  a 
Munsif  exercising  Small  Cause  Court  poruers 
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up  to  Bs.  50 — Trial  by  his  successor  invested 
with  hiijhcr  poivcrs. 

A  suit  for  recovery  of  R»-  70  was  in- 
stituted before  a  Munsift  oxorcisiug  Small 
Cause  Court  powers  up  to  Its-  50  and  during 
the  pendency  of  the  suit  tlao  Munsif  was  trans- 
ferred and  the  Munsif  who  succeeded  him 
had  powers  of  a  Small  Cause  Court  up  to 
Ss-  100. 

Held,  that  the  suit  should  be  tried  as 
if  the  powers  of  the  Court  remained  the 
samo  as  they  were  when  the  suit  was  in- 
stituted.—MAHAMIA  GHANUUA  SIRDAR  1). 
KALI  MANDOL.     12  C-  W-  N    167- 

10  S-  16 — Small  Cause  suit  wrongly  tried 
on  regular  side — Begular  appetU  preferred 
against  decree — No  question  of  jurisdietion  rais- 
ed— Civil  Bcvism  petition  raising  question 
of  jurisdiction— Discretion  of  High  Court  to 
interfere  or  not,  according   to  the  merits. 

Petitiouer  presented  this  Civil  Revision 
petition  to  set  aside  a  decree  which  had 
been  passed  against  him  by  a  District  Jlunsif 
and  upheld  in  the  District  Court,  on  the 
ground  that  the  suit  was  one  of  a  nature 
cognizable  by  a  Small  Cause  Court,  where- 
as it  had  been  tried  as  a  regular  suit. 
Petitioner  (who  was  defendant  in  the  suit), 
had  raised  no  objection  before  the  Munsif 
to  the  ,mode  of  trial;  nor  had  he  done  so 
in  his  grounds  of  appeal  to  the  District 
Court. 

Held  with  reference  to  S.  16  of  the 
Provincial  Small  Cause  Courts  Act.  that, 
even  assuming  tliat  the  case  was  one  of  a 
nature  cognizable  by  a  Small  Cause  Court, 
where.is  it  had  been  tried  ns  a  regular  suit. 
Petitioner  (who  was  defendant  in  the  suit), 
had  raised  no  i  j  action  before  the  Munsif 
to  the  mode  of  orial;  nor  had  he  done  so 
in  his  grounds  of  appeal  to  the  District 
Court: 

Held  with  reference  to  S.  16  of  the 
Provincial  Small  Cause  Courts  Act,  that 
even  assuming  that  the  case  was  one  of  a 
nature  cognizable  by  a  Small  Cause  Court, 
the  High  Court  was  not  bound  to  set  aside 
the  decrees  of  the  lower  Courts,  but  had  a 
discretion  to  interfere  or  not,  according  to 
the  merits  of  the  case.  Suresh  CUunder 
Maitra  v.  Kristo  Bangini  Dasi  (21  C.  249), 
approved  and  followed.  Ramasamy  Chettiar  v. 
0)T,  (26M.  17CI,  not  followed.  PARAMESH- 
WABAN  NAMBUDIRI  v.  VISHNU  EM- 
BRANDRI,  27  M-   478- 

11  S.  16  -irt.  dl—SuU  by  land-holder  for 
value  of  trees  cut  by  the  tenant  contrary  to 
the  terms  of  the  lease— Small  Cause— Juris- 
diction—Revision— Civil  Procedure  Code  {Act 
A'/r  of  1SS2),  section  622. 

The  plaintiffs  sued  the  defendants,  their 
tenants,  lor  the  value  of  trees  cut  by  them 
contrary  to  the  terms  of  their  lease.  The 
suit  was  decreed  by  the  MunsiJi  exercising 
ordinarv  powers  and  the  appeal  was  also 
dismissed.  The  defendants  applied  under  s. 
622  of  the  Civil  Procepure  Code  for  revision 
contending  for  the  first  time  that  the  suit 
was   triable  by   a  Court  of  Small  Causes. 
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Held,  that  the  contention  must  bo 
allowed.  The  objiotion  as  to  jurisdiction 
cannot  be  given  up  by  conscnr,  nor  cau  it 
be    waived.     11    Mad.,  26,  followed. 

The  High  Court  was  bound  to  inter- 
fere on  revision  as  the  Courts  had  exer- 
cised a  jurisdiction  not  vested  in  them  by 
law.     RAMASAMI  CHETTIAR  v.  R.  ti.  ORU 

AND  OTHERS.    13  M-  L   T-   264  =  26   M 

176-     (Tlas  was  set  aside   on   revieuij. 

12-  S.  16.  82,  (2).  Munsiff  invested  with 
Small  Cause  Jurisdiclion^Transfer  of  cases 
on.file  on  regular  side  to  small  cause  side. 

A  District  Munsif,  who  had  small  causa 
jurisdiotiou  up  to  Rs.  100,  had,  on  his  lile  oa 
the  regular  side  of  his  Court,  suiis  of  a 
small  cause  nature  for  amounts  betweea 
Rs.  100  and  200,  some  of  which  were  part- 
ly tried.  His  small  cause  jirisdiotiou  was 
then  extended  to  Rs.  20U,  whereupon  ho 
transferred  the  cases  in  question  to  his 
small  cause  tile  and  tried  and  disposed  of 
them   as   small   causes: 

Held  that  the  transfer  and  trial  wera 
not  in  accordance  with  law. — HARI  KA 
MAY YA  D.  HARI    VENKAYYA.   26  M- 212' 

13  S.  16-33.-Where  the  same  Jud^e 
presided  over  a  Small  Cause  Court  and  Dis- 
trict Court  and  tried  by  mistake  as  Judge 
of  the  District  Court  a  case  of  a  Small 
Cause   nature — 

Held  that  the  mistake  did  not  alter 
the  character  of  the  suit,  and  that  no  ap- 
peal lay  from  the  decree  12.  B.  .186  and 
25.  referred  to.  B.  417  lollowed.  NGA  SHWE 
THA  0.  NGA  PO.  U  B.  R.  190 r.'  p.  1. 
[Provinckil  Small  Cause   Court   Act). 

14.  S.  n.—Jp^ilication  for  review— Depo- 
sit   in   Court — Security. 

In  S.  17  proviso  the  words  "at  the  time 
of  presenting  his  application"  govern  and 
refer  to  both  "Lho  deposit  of  the  amount 
in  Court"  "and  the  giving  of  security,  etc." 
Therefore  "deposit"  or  "security"  is  a  con- 
dition precedent  to  the  granting  of  the  re- 
view application.  18  C.  8'^;  28  .A.  470  foil  ■ 
13  M.  171;  F.  B.  diss,  from  — SOMABHil 
HIRACHA  D.  V.  WADILAL   PREMOHAND. 

9  B    L   R-  883- 

15-  S.  yj.- Application  to  set  aside  S.  G. 
C.  decree — Decretal  money  when  to  be  deposit- 
ed. 

A  applied  to  have  an  ex  parte  decree 
passed  against  her  in  a  smxU  cause  suit 
set  aside.  On  presenting  her  iippl. cation 
she  applied  also  for  p_-rmisoion  to  deposifc 
tlio  amount  of  the  dtcree,  but  the  record 
of  the  case  being  the  recoid-room  of  the 
District  Judge's  Court,  the  Court  reiused 
to  receive  the  money,  and  sent  for  the  re- 
cord. Sometime  after  the  record  was  re- 
ceived, the  applicant  deposited  the  amount 
of  the  decree.  Subsequently  the  Court  dis- 
missed the  application,  because  the  amount 
of  the  decree  was  not  deposited  with  the 
application. 

Held,    that  if  an  applicant    makes   tha 
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deposit  or  gives  tha  security  when  permit- 
ted or  direotod  ti  do  so,  although  the  de- 
posit is  not  raide  or  the  security  i-i  not 
given  at  the  time  of  miking  the  applica- 
tion, the  provisions  o£  section  17,  Act  IX 
of  ISST,  »re  suftioietitly  complied  with,  and 
that  the  deposit  made  by  the  applicant 
should  have  been  accepted.  A  Court  hav- 
ing accepted  an  application  should  either 
permit  the  applicant  to  make  the  deposit 
or  give  security  at  once  or  allow  a  reason- 
able time  for  doing  so.— R.\GHUN.\NDAN 
V.    BADAL,   3   0-    C-,    296- 

16'  S.  17.  Ap2>Ucation  to  sU  aside  an  ea 
parte  decree. 

S.  17  of  the  Provincial  Small  Cause 
Courts  Act,  1837,  requires  that  at  the  time  of 
presenting  his  application,  the  applicant 
must  either  deposit  in  Court  the  amount  of 
the  decree  or  give  security  as  provided  for 
by  the  section  ;  so  that  the  do^iosit  of  the 
decretal  amount  or  the  furnishing  of  security 
is  a  condition  precedent  to  the  entertaining 
of  an  application  to  set  aside  an  ex  parte  dec- 
ree. 18  G.  83,  followed.  13  M.  178  dissented 
from.     JAGAN    NATH  v.   CHET    RAM.     28 

A- 470=3  A.  L.J.  318. 

17.  S.  17.  AppUcatioti  to  set  aside  an  ex 
parte  decree— Condition  of  dcpositljig  decretal 
ainojmt  or  furnishing  security  whether  mmda- 
torij  or  directory  only. 

A's  application  to  set  aside  an  ex  parte 
decree  was  rejected  on  the  ground  that  he 
had  not  complied  with  the  provisions  of  S. 
17  of  this  Act.  To  revise  that  order  of  re- 
jection A  made  a  petition  on  the  ground  that 
the  provisions  of  the  section  should  be  re- 
garded  as  directory  and  not  minditory. 

if.iW,  the  provisions  of  this  section  fo-ra 
a  condition  precedent  and  are  to  be  strictly 
construed.  Euactinents  regulatiiii;  the  pro- 
cedure in  Courts  are  usually  irapiritive  and 
not  merely  directory.  5  Bom  H.  G  R  7J 
and  14  W.  R.  il  Ref.  1-3  M.  17,3  not  ap.n-ovo.l 
and  18  C.  R3  followed.  UMR\0  -JIW  vN 
PATEL  V.  MUNNUMIAN  MUSALMVN.  g 
N.  L.  R.  23. 

18-  S.  17.  (1)  Application  to  set  atida  a 
decree  passed  ex  parte  for  a  review  of  Julj- 
vicnt — Decretal  amount  not  deposited  with  ap- 
plication but  loithin  limitation  timi  for  appli. 
cation, 

A  applied  un.der  S.  17  of  this  .Act  witli- 
out  depositing  the  decretal  amount  or  giving 
security  therefor.  But  before  tli::  applica- 
tion wasr  i'ct'd  and  within  the  time  limit- 
ed for  making  the  applicition  he  deposited 
the  money  duly. 

Hdd,  the  application  substantially  satis- 
fied the  roquiremonts  of  the  liw  and  thit 
the  applicant  has  a  right  to  have  his  appli- 
cation heard  on  the  merits.  13  G  33  dis- 
tinguished. JEUN  MUGHI  V.  BUDHfilVM 
MUGHi.    1  c-  L-  J.  43=32  C-  339.    Ba 

see  S.  25—5  A.  L.  J.  205  Vo.  3-)  infra. 

19.     S.  V7— Application   to  sat   aside   decree 
— Ex-parte   decree — Deposit — C.   P.  C.  S.  lUS 
and  ilO  —  S  i'  :  —  ipoiication  to  set  aside  site. 
Au  ex-parU    decree    was    passed     by   a, 


SmvU  Cause  Court  against  the  defendant 
and  his  property  was  soil  by  a  Munsiff  to 
wh)'n  decree  was  transferred  fir  u.'ce;;ation. 
Thi  defendant  mad;  an  application  under 
seo'.ion  310  A  (0.  P.  0.)  and  deposited  tha 
amjunt  of  the  decree  and  H  pjr  cent  oa 
tlirt  purchase  m)ney  in  the  Court  o!  the  Mun- 
siff. Subsequently  he  applied  to  the  Small 
G-ime  G)urt  to  set  aside  the  ex-parte  dec- 
ree. He  also  applied  to  the  Muisiff  pray- 
ing that  the  money  ha  hid  d;p)sited  un- 
der section  310  A  might  be  retained  in 
Court  p3nding  tha  hairing  of  the  applica- 
tion under  section  103  (C.  P.  C).  Tbe  ap- 
plications made  under  sections  103  and  .310, 
A  to  the  Small  Cause  Court  and  the  Jlun- 
sifi  rejpactively  were  dismissed  on  the  ground 
thit  the  deposit  made  by  the  defendant 
did  not  satisfy  the  requiremonts  of  seclioa 
17  of  the  Provincial  Small  Cause  Court  and 
section  310  A.  of  the  Civil  Procedure  Code. 
H;ld,  that  the  deposit  was  a  sufficient 
compliance  with  the  requirements  of  the 
sections  and  both  the  applications  of  tha 
defendant  must  be  granted.  H\NO0MAN 
SINGH  V.  LUCHMAN  SAHOO.  8  C-  'tV. 
N.  355- 

20.  8.  17,  (1) — Order  Dismissing  suit  for 
default — Decree — Application  to  set  aside  dis- 
missal of  suit — Deposit  in  Court  or  security  = 
Civil  Procedure   Code,   ss.  2,    llli,  103. 

An  order  dismising  a  suit  under  section 
102  of  the  Code  of  Civil  Pcoeo.Iure  does 
not  involve  the  making  of  a  ''docree"  with- 
in the  meaning  of  section  2  of  the  Code. 
The  proviso  to  subsection  (/)  of  section 
17  of  the  Provincial  Smill  Cause  Court 
Act,  which  requires  an  applicant  for  aa 
order  to  set  aside  *  decree  ex-parte  to  da- 
posit  the  amount  due  or  to  give  security, 
does    not   apply    to  it. 

Man,sab  Ali  v.  Nihal  Cliand,  (1803)  I. 
L.  R.,  1.0  All.,  359;  Ghand  Kour  v.  Patab 
Singh,  (1888)  I.  L.  R.,  16  Cal%  98;  Gilkin- 
son  V.  S.  Ayyar,  (1893)  I.  L.  B.  22  JIad. 
221;   followed. 

Bam^handra  Pandurang  Naik  v.  Mad- 
hav  Purushottam  Naik,  (1801)  I.  L.  R.  1, 
Bora.  23;  Radha  Nath  Siugh  v.  Chand6 
Cliaran  Singh  1003  .7  C.  W.  N.,  436  i; 
Bahadur  Panday  v.  Pliool  Chaud  Ga- 
janud.  Civil  Miscellaneous  No.  189  of  1889; 
Radha  Nath  Singh  v.  Chandi  Charan  Singh, 
(1903)   I.  L.  R.,   30   Cal,  GGO;    dissented  from. 

Maharaja  Dhir  j  Maharana  Shir  Man- 
sin.iji  V.  Mehta  H.iriharrara  Narharram, 
(189.)  I.  L.  R.,  19  Bom.,  307;  Anwar  Ali  v. 
JaPfer  Ali,  (1890)  I.  L.  R.  2i  Cal.,  827; 
Jagarnath  Singli  v.  Budhan,  (1395)  I.  L.  R. 
23  Cal.,  11.5;  Williams  v.  Brown,  (1886)  T. 
L.  R.  8  All.,  108;  Lekha  v.  Bhanna,  (1895) 
I.  L.  R,  18  All.,  101;  Mussninmat  Jamina 
Bibi  V.  Seri  Ghand  Bhagat,  (1.393)  2  C.  W. 
N.,  093;  referred  to.  MANECK  BAI  «.  P. 
L.  S  A.  MOOTHIA  CHEm-.  4  L-  B-  R. 
1907    ?.   17 

21.  s.  18.— Sec  C.  P.  C.  S.  5S6.  HANS- 
RA.I  V.  RATNI.  A  W.  N.  1304  p.  227--= 
27  A.  200. 
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22-  S-  23- — Suit  for  rent— Question  of  title 
— Bcl'urn  of  plaint — Jurisdiction  of  Court  to 
try  qucstiuii  of  title — .4^.ipcaZ. 

Whoa  iu  a  suit  for  rent  a  Court  of  Small 
Causes  returns  a  plaint  undec  aeotiou  23  of 
the  Provincial  Small  Cause  Courts  Act  to  be 
presented  to  a  Court  having  jarisdiotion  to 
decide  the  question  of  title  la  losxieot  of  pro- 
perty for  the  rent  of  which  claim  is  made 
the  Court  to  whom  the  case  is  sent  for  dis- 
posal has  simply  to  try  the  claim  for  rent  and 
decide  whether  the  plaintiff  was  entitled  to 
the  relief  bouglit  or  not.  If  tlie  nature  of  the 
defence  renders  it  necessary  to  decide  a  ques- 
tion of  title  the  Court  has  to  draw  issues  of 
fact  on  that  point  as  may  bo  necessary  and 
decide  them  lucideritally.  The  jurisdiction 
of  the  Court  is  not  barred  because  the  de- 
fence set  up  makes  it  necessary  incidentally 
to  decide  a  quo&l  ion  of  title  as  to  the  proxJorty 
the  value  of  which  'exceeds  the  pecuniary 
jLirisdicliou  of  the  Court.  The  decree  passed 
t)V  the  Court  is  subject  to  procedure  and 
'  appeal  as  iu  an  ordinary  suit.  I.  L.  R , 
XXIII  Gal.,  425,  refeired  to.  MIRAJ.UD- 
DIN  V.  KABHI  BAlvSH.     43  P-  R-  1902- 

22  (a.).  S.  23  —Q'U'stio}!.  of  titie—Clami  to 
possession  of  land  when  title  to  land  disputed — 
Second  appeal — CivH  procedure  Code  (Act  XIV 
of  1883),  a.  686. 

The  plaintiff  suod  to  recover  Rs.  75  a.s  the 
titpan  (income)  of  certain  lands.  In  his  de- 
fence the  defendant  raised  the  question  of 
the  title  to  the  land.  The  plaintitf  obtained 
a  dccrue,  which  was  confirmed  in  appeal. 

Held,  that  the  suit,  although  raising  the 
question  of  title,  was  a  suit  coguizible  by  a 
Small  Cause  Court,  and  that  therefore  under 
s.  5SG  of  the  Civil  Procedure  Code  (XIV  of 
ISB-i)  no  second  appeal  lay.  VIANYAK  v. 
KBISENARAO.     25  B-  625- 

23-  S.  23. — Small  Cause  Court — Provincial 
Small  Cause  Courts  Act  {IX  of  1SS7),  s.  :i3— 
lllecrcise  of  power  under  s.  ii:i  gives  Court  juris- 
diction to  try  suit  as  an  original  suit. 

Where  a  question  of  title,  which  a  Court 
of  Small  Causes  cannot  finally  determine,  is 
involved  in  a  Small  Cause  suit,  the  Court 
has  discretionary  power  under  s.  23  of  Act 
IX  of  1887  to  return  the  plaint  to  be  pre- 
sented to  a  Court  having  such  jurisdiction. 
The  latter  Court  thereupon  acquires  juris- 
diction to  try  the  suit  as  an  original  suit 
and  is  bound  to  receive  the  plaint  and 
try  it  as  such.  Mahamaya  Dosya  v.  Nilya 
Hari  Das  Bairaqi  (I.  L.  R.,  23  Cal.  i-la), 
followed —SUBBAROYADU  v.  GANGAYYA, 

29  M.  329 

24-  S-  25- — Revision— Civil  Procedure  Code 
(Act  XIV  of  1883),  S.  63^— Powers  of  High 
Court. 

Held  that  the  High  Court  has  greater 
powers  of  intorfarence  under  S.  23  of  the 
frrovineial  Small  Cause  Courts  Act  than 
it  has  under  S  G22  of  the  Civil  Procedure 
Code   as   now   interpreted.  -  MC-CARRON   v. 

F.   WALTI,  1.    A.    L.  J.   637= A-  W-   N- 
1904-  p.  227-27  A-  192 

25-  S.   25' — ^'i^f' — Attack     by  vicious  ani- 
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mal— Bight  of  defence  of  person  and  proper- 
ty— Civil  Procedure   Code,    s.   632.  , 

T.  was  driving  home  in  a  carriage  dri- 
ven by  two  mares  when  he  was  overtaken 
by  a  vicious  stallion  which  attacked  the 
mares  anu  made  his  way  into  the  compound 
of  T  and  renewed  his  attacks  upon  thu  mires. 
All  his  attempts  to  drive  away  tlie  stallion  be- 
ing fruitless,  T  inflicted  a  spear  wound  oa 
the  hind  quarters  of  the  animal  from  the 
effects  of   which  it   subsequently   died. 

Held,  that  the  owner  of  the  stallion 
was  not  entitled  to  damages  for  his  loss, 
inasmuch  as  T.  was  perfectly  justified  iu 
inflicting  the  spear  wound  in  defence  of  hig 
property    and   person. 

Held  also  that  the  powers  of  interfer- 
ence conferred  by  S.  25  of  the  Provincial 
Small  Cause  Courts  Act  are  wider  than  the 
powers  conferred  by  S.  622  of  the  Civil 
Procedure  Code.— J.  G.  TURNER  v.  JAG- 
MOHAN  SINGH,  A.  W.  N.  1905,  p.  77. 
=  2.  A.  L.  J.  297  =  27.  A  63i 

26  8.  25— High  Court's  poice,  of  revision. 
Where    the   decree     or      judgment     of    a 

Small  Cause  Court  involves  a  substantial 
error  of  law  which  iu  the  opinion  of  the 
High  Court  has  occasioned  a  failure  of 
jistice,  the  High  Court  has  pjwer  to  inter- 
lero  under  this  suction  NIL'MaNI  JtAITH- 
RA    V.  M.ATHUBA   NATH  JOARDAIl.     fi  n. 

L.  J  413. 

27  ^-  25 — High  Court's  power  to  exonerate 
defendant  against  whom  decree  has  been  passed 
and  pass  a  fresh  decree  again.U  another.  See  C. 
P.  Code  s.    501   and  617.     KRISHNA  Ai  YAN- 

Gar  v.  appanaiyangar    17  lii.  L.  J.  62. 

28  S-  25-ii'^''sion—Urdcr  of  single  Judge 
of  High  Court — Appeal  against — -Judgm  nt. 
See  Letters  Patent  (Madras)  Act.  Art-,  15. 
PCTHUKUDI  A13DU  v.  PUVAKKA  ICUN- 
HI  KUTTI.     27-  M    340 

29  S.  25 — Appdlate  Court's  order  direct- 
ing Civil  Court  to  receive  plaint  first  re- 
turned by  it  for  presentation  to  Rent  Court. 
Revision.  See  Rent  Act  (Ondh)  s.  121  A. 
F.  SHANKAR  v.  BHAWANI.     5  Q.  Q   332. 

29     (a)  8.    25 — Scclion  3.5 — lii.vision. 

The  Chief  Court  declined  to  exercisa 
its  powers  under  section  25  of  the  Provin- 
cial Small  Cause  Courts  Act,  when  thera 
was  no  reason  to  think  that  injustice  had 
been    done. 

Held,  that  it  was  contemplated  to  allow 
appeals  on  points  of  law  under  section  25. 
HARDIAL   V.  KANSHI  RAM.     p.  L.  B,    113 

Of  1903. 

30-  S.  25- — Revision — Powers  of  High 
Court— Civ.  Pro.  Code  (Act  XIV  of  J883},  Ss. 
lUS,  633 — Setting  aside  ex  parte  decree — Con- 
dition precedent 

The  High  Courfs  powers  of  revision  under 
S.  25  of  this  Act  are  more  extensive  than 
those  exercised  by  that  Court  under  S.  022, 
Civ.  Pro.  Code  (A.  W.  N.  1907  P.  227  aud  21 
A.  89  refd  to). 

Where  deposit  is  not  made  nor  security  is 
given  the  Court  is  bound  to  dismiss  applica- 
tion to  set  aside  ex  party  decree. 
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By  siilisequently  depositing  the  decretal 
amount  the  defect  is  not  cured  (3  A.  L.  J.  318 
lollowed).     NANHE    MAL   v.    HAJAS.    6.  A. 

L-  J  295. 

80.     (a)  S-  25. — Revision — Mistake  of  Law. 

In  the  exercise  of  its  Bcvisional  Jurisdic- 
tion, under  Section  25  of  the  Provincial 
Small  Cause  Courts  Act,  the  Chief  Court  is 
not  bound  to  ititerfere  when  a  Small  Cause 
Court  has  erred  on  a  point  of  Law,  but  it 
would  interfere  when  a  wrong  decision  on  a 
question  of  law  e.  g.  question  of  limitation, 
has  resulted  in>a  failure  of   justice. 

The  Chief  Court  cannot  decline  to  decide 
a  law-point  raised  merely  because  it  ia  intri- 
cate and  difficult^,  if  the  case  itself  is  such 
that  the  Court's  revisional  action  is  necessary 
in  the  ends  of  justice.  P.  R.  19  of  1901,  S.  C, 
68  P.  L.  R.  1901  considered.  21  Rom.,  250  ;  16 
All  476  ;  7  Bum.,  342,  21  All,  89,  r.fcrred  to. 

When  a  suit  on  a  bond  payable  by  instal- 
ments providing  that  the  wliole  amount  will 
beconte  payable  at  once  in  case  of  default  in 
payment  of  any  instalment  was  dismissed  by 
the  Small  Cause  Court  as  barred  by  limita- 
tion under  article  75  of  the  Limitation  Act 
and  the  plaintiff  applied  under  Section  25  of 
the  Provincial  Small  Cause  Courts  Act  for 
revision  of  the  order  of  dismissal  and  con- 
tended that  article  75  was  not  applicable  to 
the  case  and  there  was  waiver  as  regards  the 
default  of  the  first   instalment. — 

Meld,  that  the  Chief  Court  was  competent 
to  consider  the  legality  or  otherwise  of  the 
order. 

Held,  also,  that  the  order  of  the  Small 
Cause  Court  was  not  contrary  to  law.  P.  R. 
188  of  1883  (P.  B.)  foUmoed.  8  Bom.,  561,  refer- 
red to. 

Per  Robertson,  J. — The  Chief  Court  should 
not  interfere  in  the  exercise  of  its  revisional 
jurisdiction  under  section  25  of  the  Provin- 
cial Small  Cause  Courts  Act  except  where  a 
clear  case  of  ir  justice  resulting  from  a  decree 
or  order  clearly  not  according  to  law  has 
been  made  out. 

Per  Chatterji,  J. — It  is  not  allowable  in 
construing  an  Act  to  refer  to  the  report  of 
the  Select  Committee  and  the  debates  in  the 
Legislative  Council  on  the  Bill  which  subse- 
quently is  passed   into  the  Act. 

In  an  appeal  it  is  the  right  of  the  ap- 
pellant to  obtain  an  adjxidication,  and  one  in 
his  favour,  if  his  grounds  are  made  out,  ir- 
respective of  the  question  whether  substan- 
tial justice  is  or  is  not  thereby  dispensed  in 
the  case. 

A  point  of  law  or  procedure  may,  in  a 
particular  case,  work  a  great  hardship,  but 
in  an  appeal  the  Court  is  bound  to  give 
effect  to  it,  without  regard  to  the  consequen- 
ces. In  cases  of  revision,  it  is  quite  other- 
wise. No  party  has  the  right  to  obtain  an 
adjudication,  and  it  is  entirely  within  the 
discretion  of  the  Court  to  interfere  or  not,  as 
it  thinks  fit.  It  will  not  interfere  to  per- 
petrate an  injustice,  but  only  to  promote  the 
ends  of  justice. 

Section  622  of  the  Civil  Proceduro  Code 


is  not  a  safe  guide  for  the  exercise  of  tha 
revisional  powers  under  Section  25  of  the 
Provincial  Small  Cause  Courts  Act.  SAYAD 
WIR  SHAH  V.   ATAR   SINGH.     138  P.  L.  E- 

1903. 

80.  fBJ — 8-  Zb-/ Finding  contravening  s, 
203  C.  P.  C.—Hiyh  Court's  inteiference. 
Where  the  judgment  of  the  Judge  of  S.  C. 
C.  does  not  give  points  for  determination  and 
his  decision  thereon  as  required  by  s.  203  C. 
P.  C.  the  High  Court  will  interfere  with  the 
decision.     THA  WAR    DAS   v.   ROCHI  RAM. 

1  S  L  R.  118 

31  S  27— GivU  Procedure  Code  {Act  XIV 
of  1882),  Section  223—Execjition  of  decree — 
Decree  j^assed  bij  Mnnsiff  exercising  Jurisdic- 
tion as  Small  Cause  Court—  Transfer  to  regular 
side  of  Court  for  execution  -  Necessity  of  appli- 
cation for  transfer — Appeal  aejainst  orders 
made    after   transfer — 

A  MunsiS  exercising  powers  of  a  Small 
Cause  Court  cannot  st*o  motu  transfer  an 
execution  case  to  himself  as  MunsiS  exorcis- 
ing jurisdiction  on  the  regular  side  of  hia 
Court,  for  under  section  223  of  the  Civil 
Procedure  Code  an  application  by  tha 
decree-holder  is  necessary  to  take  action  for 
transfer    of    execution     proceedings. 

When  a  case  is  transferred  from  the 
file  of  the  Small  Cause  Court,  an  appeal 
lies  in  the  ordinary  course  against  th^  orders 
passed  by  the  Court  executing  the  decree. 
JIWAN  V.  MUNSHI  RAM.     3.  p.  L.R.1905. 

32  8.  27 — Appeal  from  Munsiff's  decree  in 
suit  instituted  as  Small  Cause  Court  suit 
and   tried   as   regular   suit — 

A  suit,  cognizable  by  a  Court  of  Small 
Causes  was  instituted  in  a  MunsiS's  Court 
as  a  suit  of  that  nature.  The  Munsifl,  after 
taking  '  evidence,  thought  that  the  suit  was 
excluded  from  the  jurisdiction  of  a  Small 
Cause  Court,  and  instead  of  returning  the 
plaint  for  presentation  to  the  proper  Court, 
removed  the  case  to  the  register  of  regular 
suits,    tried   it  as   such,   and    passed  a  decree. 

Eeld,  that  the  procedure,  adopted  by  the 
Munsiff,  was  had,  that  the  case  remained  all 
along  a  case  of  the  previous  nature  and  that 
the  decree  was  not  appealable. — KANDHAI 
GIR  t).  BHAGWANT  GIR,  7.  0-  C,  144- 

S3  8.  27 — ^"  execution,  of  decree  of  Court 
of  Small  Causes,  oider  was  passed  by  Court 
not  invested  with  such  powers — Sidt  instituted 
in  Court  having  jurisdiction  of  Stnall  Cause 
Courts  and  continued  when  Court  ceased  to 
have  that  jurisdiction. — 

A  sued  B  for  money  in  the  Court  of  a 
Munsiff  invested  with  the  powers  of  a  Court 
of  Small  Causes.  The  Munsiff  decreed  I  lie 
claim.  B  died,  and  A  applied  to  the  Muns  fi 
for  execution  of  the  decree  against  C  who 
was  the  legal  representative  of  B.  The 
application  for  execution  was  heard  by 
Munsiff  who  had  not  the  powers  of  a  Small 
Cause  Court.  He  passed  an  order  that  C 
was  liable  to  be  proceeded  against.  0 
appealed  to  the  Court  of  Subordinate  Judge 
who   reversed     the  order. 

Held,  that  the  order  of  the  MunsiS  was 
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not   final   under  sec.     27  of   this    Act,    and 

was    appealable. 

Held,  further,  that  sec.  35  of  the  said 
Act  does  not  confer  the  powers  of  a  Small 
Cause  Court  upon  an  officer  who  does  not 
possess  those  powers.  13  All.,  324  and  2  O. 
C,  143,  dissented  from.— KAMTA  PERSHAD 
V.    MAHABAL   SING,  6-  0-  C-,  81- 

34.  8.  32 —See  Ss.  15,  32  and  Art  8—3  L. 
B.  K,  iy05,  P.  47— No.  4  sujjra. 

85.  8.  82  (2). — JiLriidiclian  extended  pend- 
ing stiit— Appeal. 

A  suit  to  recover  Rs.  81-4,  was  filed  in 
the  Court  of  a  Subordinate  Judge  who 
was  at  the  time  invested  with  the  jurisdic- 
tion of  a  Court  of  Small  Causes  to  the  extent 
of  Rs.  50.  Later  the  jurisdiction  of  the 
Subordiuate  Judge  as  a  Court  of  Small  Causes 
was  raised  to  Rs.  100  and  subsequently  to 
this,  the  suit  was  decided  by  him  as  a  regu- 
lar suit  and  the  claim  was  allowed.  On 
appeal  by  the  defendant,  the  District  Judge 
held  that  no  appeal  lay  on  the  ground  that 
the  suit  was  triable  and  must  be  taken  to 
have  been  tried  by  the  Subordinate  Judge 
in  the  extended  jurisdiction  vested  in  him 
as  a  Judge  of  the  Court  of  Small  Causes. 

Held,  on  an  application  by  the  defendant 
under  s.  622  of  the  Civil  Procedure  Code  (Act 
XIV  of  1882)  that  the  appeal  lay  to  the  Dis- 
trict Judge.  Under  s.  32  (2)  of  the  Provin- 
cial Small  Cause  Courts'  Act  (IX  of  1887), 
it  was  necessary  that  the  Judge  should,  be- 
fore the  institution  of  the  suit,  bo  invested 
with  a  Small  Cause  Court  jurisdiction  en- 
titling him  to  hear  the  particular  suit.  26 
M.  212,  followed.  (5  Bom.  L.  B.  398,  explain- 
ed.)    SAMBHU    DHANJI    v.  RAM    VITHU. 

28  B.  244  =  5  B.  L.  R  ,  1008. 

88  8.  32  (2)— Pxi^tii^e— Transfer  of  part- 
heard  case  from  regular  side  to  Small  Cause 
side  on  exlmtion  of  Small  Cause  jurisdiction. 

The  effect  of  section  32(2)  of  the  Provincial 
Small  Cause  Courts  Act  is  that  none  of 
the  provisions  of  the  i\ct  apply  to  a  suit 
which  has  been  commenced  in  a  court 
which  has  been  invested  with  .Small  Cause 
i  irisdiction  before  the  date  when  the  Court 
was   so    invested. 

When  a  Munsiff  was  invested  with 
Small  Causes  jurisdiction  up  to  Rs.  200, 
he  having  till  then  exercised  such  jurisdic- 
tion up  to  a  limit  of  Un  100.  there  were 
on  his  regular  file  77  suits  of  a  Small 
Cause  nature  between  -Rs-  100  and  200, 
some  of  which  had  been  partly  tried.  In 
accordance  with  the  practice  in  vogue  he 
transferred  all  these  suits  to  his  Small 
Cause   file. 

Held,  that  the  practice  was  not  in  con- 
formity    with      law.     HARI      KAMAYA     v. 

h.abi  yenkayya.    26  M-  212- 

37  8.  32  (2)-See  s.  16,  32  (2>— 12  C.  W. 
N.    167  No.  9  supra. 

38  8.  32  (2)-See  s.  16,  32  (2)— 26  M.  212 
No.   12    supra. 

39  S.  33>  35— Small  Cause  tried  as  a 
regular  suit — Set-o^  exceeding  siitaii  cause 
jurisdiction — Appeal. 
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The  plaintiff  filed  a  suit  for  recovery 
of  -B*  49,  cognizable  by  a  Court  of  Small 
Causes,  in  the  Court  of  the  Subordinate 
Judge,  who  was  invested,  under  section  28 
of  Act  XIV  of  1869,  with  the  jurisdiction 
of  a  Judge  of  a  Court  of  Small  Causes,  to 
try  suits  up  to  the  value  of  4$s-  50.  The 
defendant  claimed  a  set-oH  of  Rs-  120.  The 
suit  was  heard  by  the  succobsor  in  office  of 
the  Subordinate  Judge,  on  whom  similar 
powers  were  conferred  up  to  the  same  pecuni- 
ary limit  of  Rs-  50,  which  were  subsequently 
enhanced  to  the  limit  of  Rs-  200.  The 
claim  was  registered  and  numbered  as  a  re- 
gular suit  and  dismissed  and  the  Court  award- 
ed the  defeudaut's  counterclaim  of  Rs-  120 
made    by    way    of  set-off. 

An  appeal  was  preferred  to  the  Dis- 
trict Judge. 

Held,  that  the  Subordinate  Judge  must  be 
taken  to  have  dealt  with  the  case  under  the 
Small  Cause  Court  jurisdiction,  even  if  he 
was  not  quite  alive  to  it  at  the  time.  The 
suit  did  not  cease  to  be  a  suit  cognizable 
by  the  Court  of  Small  Causes,  or  cease  to 
be  so  tried,  merely  because  the  Subordinate 
Judge  at  a  later  stage  dealt  with  it  as  if 
he  wore  trying  it  under  his  ordinary  ja- 
risdiction. 

Held,  also,  that  the  plaintiffs  suit  did 
not  cease  to  be  cognizable  by  a  Small 
Cause  Court  by  reason  of  the  defendant 
having,  by  way  of  set-off,  made  a  counter- 
claim for  B&  120,  when  the  pecuniary 
limit  of  the  jurisdiction  of  the  Court,  in- 
vested with  the  jurisdiction  of  a  Court  of 
Small  Causes,  was  «s-  50  only.  BALCHAND 
1NDAR3A  V.  BaLARAM  MKRWADI,  5  B. 
T      T>      QQQ 

40  S.  33— See  s.  16,  Si— U.  B.  K.  1907 
P.    1    No.  1 )  supra. 

41  S.  35— .4;)p;ica(io»»  to  be  inade  in  Court 
liacing  jurisdiction  at  time   of    application. 

A  Court  of  Small  Causes  was  abolished 
after  having  passed  a  decree.  Under  section 
35  of  this  .\cb  proceedings  regarding  such 
decree  ought  to  be  taken  in  the  Court  iu 
which  the  suit  if  instituted  at  the  time  of 
such  application  would  have  to  be  insti- 
tuted. Where  the  j  irisdiction  iu  such  a 
case  is  to  be  determined  by  considering 
the  place  of  residence  of  the  defendant,  his 
residence  at  the  time  of  the  application  is 
to  be  considered  as  his  place  of  res'dence. 
KUKhlLLA    GHAXOHAYYA  v.    POLIStlTTI 

sitaramaswamy.    30  M  217- 

42.  S.  !J5. — Man-iifs,  Jurisdiction  of — 
Munsif  exercising  Sin.Ul  Cause  Court  powers 
—Civil  P;-ocedurc  Code  (Act  SIV  of  13S2), 
s  2j—CiuU  Courts  Act  (XH  of  ISS?),  s.  17— 
Appeal. 

When  a  Munsif  vested  with  the  powers 
of  a  Court  of  Small  Causes  is  transferred 
and  is  succeedsd  in  office  by  a  Jlimsif  not 
vested  with  such  powers,  and  the  Court 
of  Small  Causd-s  is  in  consqueuce  abolished, 
the  successor  has  jurisdiction,  under  s.  35 
of  the  Provincial  Small  Cause  Courts  Act 
aoid  s.   17   of   the  Civil   Courts  Act   (XII  of 
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1887),  to  try  in  his  ordinary  civil  juiis- 
dictioQ  all  the  suits  pending  on  the  files, 
■yhether  they  be  suits  falling  vvithiu  the 
ordinary  civil  jarisdictioa  of  the  Court  of 
his  predecessor,  or  within  its  jurisdiction 
as  the  Court  of  Small  Causes  vhich  has 
been  nbolished.  No  order  of  transfer  under 
s.  '25  of  the  Code  of  Civil  Procedure  is 
necessary  to  enable  the  successor  to  try 
the  suits,  aud  any  order  purporting  to 
fall  under  that  section,  if  made,  has  not 
the  effect  of  giving  to  the  successors  ju- 
risdiction to  try  as  a  Court  of  Small  Causes 
the  suits  which  had  been  pending  in  the 
abolished  Court  of  Small  Causes.  The 
Buccessor  can  try  such  suits  only  in  his 
ordinary  civil  jurisdiction,  and  his  deci- 
sion in  such  case  is  open  to  appeal.  Man- 
gal  Sen  V.  7?H|)  Cliand,  (18  .\.  o24)  dissent- 
ed from.  DULAL  CH.\NDR.'V  DEB  i;.  BAM 
NARAIN    DEB.     31  Q-  1057- 

43.  S.  35.— See  S.  33,  35—5.  B.  L.  B. 
398   No.    39  mpra. 

44.  S^h.  n.  Art.  2,  3,  Section  586. 
— Tort — Tort  committed  by  Qovernment  ser- 
vant -  Government.  Liability  of — Second  ap- 
peal— Government.  Suit  against — C.  P.  C. 
(Itifs2)   S.  5SS. 

In  cases  of  torts  committed  by  Govern- 
ment ofiicuaU  the  person  to  be  sued  is  the 
person  who  has  actually  done  the  alleged 
wrongful  act,  who  may  or  may  not  have 
a  statutory    or   other   defence. 

The  plaintiff  sued  Government  for  re- 
covery of  money  alleged  to  have  been  wrong- 
fully made  over  by  a  Magistrate  purport- 
ing to  act  under  the  j>rovisions  of  section 
577   of    the  Criminal    Procedure    Code. 

Held  that  the  Government  was  not  liable, 
for  the  Magistrate  was  in  such  a  posi- 
tion that,  for  all  practical  purposes,  the 
Government  had  no  control  over  him,  it 
did  not  cause  the  act  complained  of,  did 
not  authorise  or  adopt  it,  aud  gained  no 
profit  from  it.  4  Mad.,  344;  17  Gal.,  290 
re/erred   to. 

That  the  suit  was  cognizable  by  a  Small 
Cause  Court;  and  its  value  being  less  than 
Esr  500,  second  appeal  did  not  lie.  MOTI 
LAL   GHOSE   v.   isECRETARY    OP   ST.4TE 

FOR  INDIA.  1  c.  L.J.  355=9-  C  WIT- 
495- 

45.  Schadiile  II,  Article  3 — Official  Act — 
Ordir  by  Co7nmiss.^riat  Officer,  confiscating 
security  tendered  by  con  tractor. 

Held,  that  an  order  given  by  a  Com- 
missariat Oifif-er  forfeiting  a  contractor's 
earnest  money  is  not  an  official  act  such 
as  is  contemplated  by  article  3  of  Schedule 
II  of  the  Provincial  Small  Cause  Courts 
Act.  A  claim  for  recovery  of  earnest  money 
against  Government  being  in  the  nature 
of  a  Small  cause,  appeal  in  a  case  of  value 
not  exceeding  live  hundred  rupees  lies  to 
the  District  Judge  and  not  to  the  Divisional 
Judge.  BABU  GOPAL  SAHAI  v.  THE  SEC- 
RETARY OP  STATE.  91  p.  L-  R-.  1902- 
4-5.  (a)  Sh.  II,  Art.  3.— Case  of  Contract 
or  of   Tort — Damages. 
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A  sent  a  parcel  containing  jewelry  in  a 
value  payable  parcel  through  tbo  Post  Of- 
fice to  B.  The  postal  clerk  delivered  iha 
parcel  to  the  addressee  without  collecting 
its  value  from  him.  A  sued  the  Secre- 
tary of  State  for  India  in  Council  to  re- 
cover the  value  of  the  parcl,  heli  that  by 
its  contract  the  Post  OiBce  is  bound  to  col- 
lect the  money  of  the  value  payable  par- 
cel. By  its  neglect  to  do  so  it  Cummits  a 
breach  of  contract  for  which  it  is  liable  in  da- 
mages, the  measure  whereof  is  the  value 
of  the  article.  A  Small  Cause  Court  can 
entertain  such  a  suit,  it  being  a  suit  ou 
contract  aud  not  on  tort,  and  .\rt  3  of  this 
Act  does  not  apply  thereto.  MOH  L'l  RaN- 
G.\yA  CHETTY  v.  SECRETARY  OF  STATE 
FOR  INDIA.  15.  M.  L.  J.  226  =  28.  M-  213- 
46-  Sch.  II,  Art:  7Suil  fur  enhanced  rent 
of  house — Liability  of  Tenant  to  pay  eniianr- 
ced  rent  of  house  — Notice. 

B  occupied  A's  house  on  rent.  A  is- 
sued a  notice  to  B  that  he  would  bo  liable 
to  pay  enhanced  rent  if  the  house  was  not 
vacated  by  a  certain  date.  A  claimed  rent 
at  the   enhanced   rate. 

Held,  that  the  suit  was  not  one  for 
enhaucement  or  assessment  of  rent  under 
art.  7,  aud  therefore  was  cognizable  by  a 
Court   of   Small   Causes. 

Held,  also,  that  as  the  tenant  failed  to 
vacate  the  house  after  receipt  of  the  notice, 
he  must  be  held  to  have  impliedly  accept- 
ed the  proposal  that  the  rent  would  be 
enhanced.— EHAGWAN  DAS  v.  MUSAM- 
MAT    MITTHANA     6   0-  C-,   190- 

47.  Sch.  II,  Arts.  7,  U—Claim  for  'par- 
uppu'and   'kulavcttu  : — 

A  claim  for  poruppu  does  not  fall  within 
Art.  7  as  a  claimifor  .apportionment  of  rent 
nor  the  claim  for  kulavettu  does  fall  within 
Art.  13  of  second  Schedule  of  this  Act. 
SEETHARAMA     AIYAR  -v.    FISCHER.     17 

M.  L.  J.  487- 

48. — ScJicdule  II,  Article  8 — Compensation 
for  rent  wrongfully  taken  by  a  trespasser — 
Suit  for  mesne  profits. 

Where  a  suit  is  for  compensation  for  rent 
wrongfully  taken  by  a  trespassar,  Article  8  of 
the  Provincial  Small  Cause  Courts  Act  does 
not  apply. 

23  C'al.,  885,  F.  B.;  12  Mad.,  196;  80  P.  R., 
189G,  aud  94  P.  B.,  1900,  S.  C,  39  P.  L.  B., 
1901,  referred  to.     GANGA   B.iM  v.  ABADAN 

3  P  L  R  1903. 

48.  {A).—Sch.  II,  cl.  8.— Judge  of  the  Court 
of  Small  Causes,  includes  all  Judicial  Officers 
vested  with  Small  Cause  Court  powers. 

The  Words,  "  the  Judge  of  toe  Court  of 
Small  Gausesj"  in  cl.  (8),  Sch.  II  of  this  .Act 
apply  either  to  the  Judge  of  the  Court  of 
Small  Causes  constitutcd.under  the  Act  or  o{ 
a  Court  invested  with  the  j  irisdictiou  of  a 
Court  of  Small  Causes. 

Where,  the  Local  Government  acting 
under  cl.  (8),  Sch.  II  of  the  Act  invested  iu 
general  terms  the  Muusifis  of  a  certain  place, 
with  Small  Cause  Court  Jurisdiction  regard- 
ing suits  of  leut  of   homestead  lands  up  to  a 
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certain  value,  such  MunsiSa  are  competent 
to  entertain  and  try  such  suits  as  a  Court  of 
Small  Causes.  AKSH.\YA  KUMAR  SAHA 
V.  HIllA  LAL   DOSADH,    7  0-    L.   J-  407  = 

85  C  677 

49.— i>c/t.  ir,  Art  S.— Sej  s.  15,  .32,  Art  8— 
B.  L.  B.  R.  VMb  V.  47  No.  4  Supra. 

50.— ^nS— Sae  s.  15,  Art  8—24  M.  356. 
No.  5  S^.jrni. 

51. — Art  II,  31 — Profits  of  land  wronglij  re- 
ceived by  d''fcndan'x—'Sm  lU'Cause  sjni.— See  G. 
P    C.    3.    6SG-V1NAYAK   v.  IRISHNARAO. 

8.  L-B  R  233  =  25  B-  625- 

61-  (A)'— ^'^''-  -f^  •i'''*  ■'-'  '""^  ^^- — -^  *"''* '° 
recover  value  of  Jack  fruits  unlawfully  taken 
away  is  a  suit  for  damages  cognizable  by  a  S. 
C.  Court  Articles  11  and  31  do  not  exempt- 
ed 17  C.  707  23  C.  884.  A.  W.  N.  1898  J. 
10  r.ferrcl    to    DILDAR   KHAN  v.  GULAB, 

a-  0-  C  256 

62.— a/t  H  Art  11,  13.— See  a.  15,  Art— 11, 
13—4.  O.  C.  89.  No.  6   Supra. 

^^.— Schedule  II,  Articles  11  and  3S. 
A  suit  brouglit  by  the  j  luior  members  of 
a  tarwad  against  the  karnavan  to  enforce 
their  right  to  participate  in  the  joint  euj  jy- 
meut  of  l.he  tarwad  property  in  accordauce 
with  the  terms  of  the  family  karar  is  not  "  a 
suit  relating  to  maintenance"  within  the 
meaning  of  Article  38  of  the  second  schedule 
of  the  Provincial  Small  Cause  Courts  Act  but 
it  is  within  the  meaning  of  Article  11,  "  a 
suit  for  the  enforcement  of  right  to  or  inter- 
est in  immoveable  property.  "  ACHUTAN 
NAIR  V.  KUNJUNNI   NAIR.— 13.    M-  L-  J- 

499 

54 — Sell.  II,  arts.  13,  31— Second  Appeal — 
Civil  Procedure  Code  (Act  XIV  of  1S82),  s.  oS6. 

The  plaintiff  sued  the  defendant  iu  the 
Court  of  a  Munsiff  for  the  recovery  of  Rs. 
150  which  the  defendant  had  collected  in 
a  certain  maricet  for  the  expenses  ol  a  temple 
alloted  to  tue  plaiutill  undi;r  an  award.  Ir, 
appeared  that  certain  dispute  betwei'U  the 
parties  about  the  partition  of  certain  proper- 
ty was  referred  to  arbitration  and  under 
the  award  made  in  accordance  thereof 
and  the  decree  thereon,  the  expenses  of  the 
temple  alloted  to  the  plaintiff  were  to  be  met 
from  the  duties  and  weighment  charges 
collected  in  a  market. 

Held  that  the  suit  was  congnizablo  by  a 
Court  of  Small  Causes  and  that  being  so, 
B.  586  of  the  Civil  Procedure  Code  precluded 
a  second  appeal  from  the  decree  of  the 
Court  below,  the  value  of  the  subject  matter 
being  below  Ss-500  ;  it  being  immaterial 
that  the  suit  was  brought  iu  the  Munsifl's 
Court  instead  of  iu  the  Small  Cause  Court. 
Kalian  Daijal  v.  Kalian  Narer  (I.  L.  R,  9 
Bom.  259)  followed.  Dyebukce  Nundan  Sen  v. 
Madhoo  Muliij  (I.  L.  R.,  1  Cal,  123)  dissented 
from.-M\HADEO  v.  BUDHAi  Ra.M,  A-  W- 
N  .  1904,  P  50  ;  I  li   R  .26  A  858- 

55 — sell  II,  art.  13— Dues  to  leliich  a  per.mii 
is  entitled  bif  i-eason  of  liis  interest  in  a  relighais 
institution— Salt  for  a  share  of  presents  made 
to  a  relijious  -histi'tution — Maintainabltit y . 

A  suit  by  a  member  of  areligious  assooiu,- 
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tion  to  recover  hia  share  of  the  "  voluntary 
payment"  made  to  the  association  is  a  suit, 
within  the  meaning  of  art.  13,  -suh.  2 
of  the  Provincial  Small  Cause  Courts  .Act, 
for  "dues"  to  which  a  person  is  entiiled  ''by 
reason  of  his  interest  in  a  religious  institu- 
tion," and  as  such  it  is  excejjted  from  tha 
cognizance  of  a  Court  of  Sm  ill  Causes.  (26 
A  3r,0  commented  on)— BHAV.aDaSON  v. 
NARAYANA  S01I.\YAJ1PAD,  28  Jil  202- 
■JB  Art.  IS.—UeiU  Ricoeery  Ac  (VIU  of 
18G5,  Madras),  Section  4 — Land  cass — Bent — 
Second   appeal. 

Land-cess  can  be  included  in  the  rent 
under  Section    4  of   the   Rent  Recovery    Act. 

No  second  appeal  lies  in  a  suit  for  rent 
including  laudcess  when  the  amount  of  the 
claim  is  under  Rs.  500,  the  suit  being 
cognizible  by  a  Court  of  Small  Causes. 
ZKMINDAR     OP     TARLA   v.    L.\TCHIAH. 

13  M-  L-  J  211- 

57  Art.  iJ— See  a.  15,  Art.  11,  13,  31— 
4.  (J.  C.  89.    No  6  supra. 

5S  Art.  13,  15,  18— See  s.  18—2  7.  A.  200. 
No     21,  supra. 

59  Art.  13.— Sea  Art.  7,  13—17.  M.  L.  J. 
487— No.  47  .',u]ira. 

60  Schedule    II,  els  13,  31— 

The  suit  was  one  by  a  pprson  claiming 
as  landowner  to  be  eutitled  to  receive  the 
rents  or  fees  paid  by  shopkeepers  for  tha 
temporary  occupation  during  a  fair  of  a 
piece  of  land  which,  the  plaintiff  alleged, 
Ijelouged  to  his  mahal.  He  further  alleged 
that  the  defendant  claiming  that  the  land 
was  his  had  wrongly  received  those  dues 
or   rents,   or   whatever    they    may    be  called. 

Held,  that  Clause  31,  Schedule  II  of  tha 
Provincial  Small  Cause  Courts  Act,  excluded 
the  suit  from  the  cognizance  of  a  Court  of 
SmrilU  Causes.  17  Bum,  42,  referred  to. 
R\JIKS11AU    SINGH  u.DUKGA    DAS.     W- 

N.  A.1901.  P  128  =  23  A-   437- 

6i.  Art.  U,  la— See  S.  IS.  ;i7  A.  200,  No. 
21  supra. 

62  Sch.  II,  Art.  IS — Suit  for  money  borrow- 
e,l  by  a  trustee  from  his  cj-trustees  out  of  the 
moneys  belonging  to  the  trust  estate. 

Oue  of  several  trustees  of  a  charity  per- 
sonally borru.vcd  from  other  trustees  some 
moeeys  beluuging  to  the  estate  of  the  charity 
and  gave  a  promissory  note  therefor.  Tha 
other  trustees  subsequently  instituted  a  suit 
iu  the  Small  Cause  Court  to  recover  the 
amount. 

Held,  that  the  suit  was  not  one  "relating 
to  a  trust,"  within  the  meaning  of  art.  IS  of 
sch.  II  to  the  Pioviiioial  Small  Cause  Courts 
Act,  and  th  it  the  Small  Cause  Court  had 
1  insdiotion  to  try  it.  SOND.\RALINGAiM 
tjiIElTI  I.,  MARIAPPA    CHKTTL     J.  L- E-, 

28  M  200 

63.  kcUed  lie  II,  Article  18— Suit  by  dis- 
mi.'^sed  giiardlau  against  minor  for  money 
spent  by  Jiiiu  for  niiaor's  use, 

Wiieu  the plaiutill  sued  for  the  recovery 
of  money  spent  in  connection  with  tha 
guardianship  of  the  person  and  property  of 
Che  liiiuor   liefendant,   over    and    above   tha 
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ineorac  realized  from  the  minor's  estate, 
plaiutiff  haviug  boon  appointed  his  guardian 
aud  subs  -qiLnulv  removed. 

Held,  that  tliu  suit  was  one  relating  to  a 
trust  under  aitiol«  18  of  schedule  II  of  thu 
Provincial  Smill  Cause  Courts  Act.  25  \V. 
R.,    25    ,;  (erred    lo.     JAGAN    NATH   ti.  Nlft- 

ANJAN  DAS.  141  p.  L.  E-  1903  =  58  P.  R-, 
1903 

63  (a-)-  Art.  18 — Salt  relating  lo  a  trust — 
ApnoiiLtment  of  plaintiff  tinder  trust  deed  on 
a  salary — Suit  for  unpaid  salary. 

By  a  deed  of  trust,  the  settlor  vested  a 
press  in  Crustces  with  the  ol)ject  of  coaduct- 
iiig  a  nevvsp.ipjr  and  appointed  plaintiff  as 
editor  and  miriager  on  a  fixed  salary.  Plain- 
tiff acted  but  subsequently  resigned.  Ou  a 
suit  being  bcou'^ht  by  plaintiff,  on  the  Small 
Cause  side  of  the  Subordinate  Judge's  Court, 
to  recover  the  amount  due  to  him  by  «ay 
of  salary  between  the  date  of  the  trust  deei 
and  that  of  his  resignation. 

Held,  that  tlie  Small  Cause  Court  had  no 
jjrisdiction  to  try  the  suit.  If  the  plaintiff 
had  a  cause  of  action,  it  was  to  enforce  the 
perform  luce  of  the  trust  in  so  far  as  it 
related  to  him,  and  the  suit  was  barred,  under 
art.  18  of  soh.  II  to  the  Provincial  Small 
Cause  Courts  Act.  SUBltAMANIA  AYYAR- 
V.  PANDI  DORAISAMI  TAVEB.  13  M-  L-  J- 

22  =  26  M  368 

SI-  Sell.  II,  cl.  IS — Jurisdiction — Suit  re- 
lating to  a  trust — Suit  to  recover  money  paid  to 
legal  practitioner  lo  institute  suits,  but  not  so 
expended. 

Held,  that  a  suit  in  which  the  plaintiff 
claimed  from  the  defendant  the  refund  of 
certain  moneys  alleged  by  the  plaintiff  to 
have  been  paid  to  the  defendant,  a  legal 
practitioner,  for  the  purpose  of  instituting 
certain  suits,  but  not  to  have  been  so  expend- 
ed, was  a  suit  which  was  within  the  cogniz- 
ance of  a  Court  of  Small  Causes,  and  was  not 
a  suit  relating  to  a  trust  within  the  moaning 
o'  cl.  (18)  of  the  second  schedule  to  Act  IX 
of  1887.  NOBTH-WESTKllN  COMMER- 
CIAL BANKING  CORPORATION  o.  MU- 
HAMMAD ISMAIL  KHAN.  A-  W-  N-.  1902, 

P  15=24  A  208- 

65-  S-  19-  —Small  cause  —Partnership — 
Suit  for  balance  due  on  partnership  account 
and  for  di'claratiori,  of  dissolution  of  part- 
nership— Ctvil  Procedure  Code  (Act  XIV  of 
1882),  Section  6i6  B.— Reference  to  High 
Court   on  quesflon   of  jurisdiction 

When  m;vking  a  refeienoo  to  the  High 
Court  under  section  646  B.  of  the  Civil  Pro- 
cedure Code,  the  District  Court  should  sub- 
mit with  the  record  a  statement  of  its  reasons 
for  considering  the  opinion  of  the  Subordi- 
nate Court  with  respect  to  the  nature  of  the 
suit  to  be  erroneous. 

Where  the  plaint  alleged  that  there  was 
a  partnership  between  the  parties,  and  a 
balance  was  struck  and  admitted  by  the 
defendant  to  he  correct  which  he  promised  to 
pay. 

Held,  that  the  suit  being  really  one  for 
the   balance   of    a    partnership    aooount  in 
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which  a  balance  had  been  struck  by  the  par- 
ties was  not  excluded  from  the  cognizance 
of  a  Court  of  Sm  ill  Causes,  and  the  prayer 
in  the  plaint  asking  for  a  declaration  that 
the  pirtnership  had  bein  dissolved,  being 
supei'rtuous,  did  not  effect  the  question  of 
jurisdiction.     CHUOTU    v.   JAWAIIIR,     W. 

N.  A.1903,P    29;  3  A,    L    J,   23=28. 

A.  293. 

63-  Sch.  II,  .irt.  20.  Objections  to  attach- 
ment, order  dlsaltX}ioing  —Suit  to  establish  right 
—Civil  Procedure  Code  (Act  XI/  of  1882),  s. 
381,  383, 

.\  obtained  a  decree  for  money  against  B 
in  execution  of  which  he  attached  certain 
animals  as    belonging  to  his  judgment-debtor 

B.  C  unsuccessfully  claimed  the  animala 
under  s.  231,  C.  P.  0.,  and  they  were  sold. 
C  then  sued  A  for  the  amount  which  tha 
latter  had  realised  by  sale  of  the  animals. 

Held,  that  the  suit  was  instituted  under 
sec.  23:i.  Civil  Procedure  Code,  and  conse- 
quently under  cl.  20,  sch.  II,  Act  IX  of  1887, 
it  was  not  cognizable  by  a  Court  of  Small 
Causes.  DILD  \R  ALI  u.  HIRU.  5  Q.  C-i 
190 

67-  8-  20-  Suit  by  unsuccessful  objector  to 
recover  price  of  his  property  sold  in  execution 
of  decree  passed  against  third  party — C.  P.C, 
s.  378  and  383 — Small  Cause  Court  jurisdiction, 

A  attached  B's  crops  in  the  execution  of 
his  decree.  C  obiitfted  under  S.  278  C.  P.  C. 
His  objection  being  dismissed,  he  brought  a 
regular  suit  to  recover  the  price  realized  by 
sale  of  the  attached  property. 

Held,  that  the   suit  fell  under  S.  283  C.  P. 

C.  was  not  triable  by  a  court  of  small  causes 
and  not  being  tried  as  such,  an  appeal  lay 
from  the  docisiou  of  the  first  court.  R.AM 
SARAN  SINGH  v.  RA.JA  PART^B  BAH.\- 
DUR  SINGH.     8  0-  C-  281- 

68-  Art.  31.  Exccutim-sale — Setting  aside 
sale — Saleable  interest  of  tlic  juigm^nt-debtor — 
Small  Cause  Court,  Jurisdiction  of,  in  suits  to 
set  aside  sa'e — RiglUs  of  a  purchaser  at  an 
execution-sale. 

A  suit  to  set  aside  a  sale,  either  in  whole 
or  in  part,  is  not  a  suit  of  a  Small  Cause 
Court  nature,  but  is  one  excluded  from 
the  jurisdiction  of  the  Small  Cause  Court 
by  Art.  21  of  Sch.  II  of  Act  IX  of  1887, 
Prasanna  Kumar  Khan  v.  Uma  Churn  Ha^ra 
(1    C.  W.  N.,    140)  distinguished.     When    tha 


idement-debtor  has  a  saleable  interest,  how- 


ever small,  the  purchaser  at  an  execution 
sale  purchvses  at  his  own  risk  and  there 
being  no  warranty  that  the  property  will 
answer  to  the  description  given  of  it,  the 
purchaser  is  entitled  to  no  relief,  if  the  pi-o- 
perty  does  not  correspond  to  the  description. 
Sandra  Gopalan  v.  Vcnkataoaradar  Ayi/angar 
(I.  L.  R.,  17  Mad  22.3)  followed.  SONARAil 
D.\SS  V.  MOHIRAM  DAS3.     28  C    235- 

69-  Sch  II  .-Irt  3S.— Small-  Cause  Court— 
Suit  to  recover  moveable  property  by  right  of 
inheritance. 

The  suit  was  for  recovery  of  certain 
ornaments  or  their  value  upon  the  allega- 
tion  that  they  were  given   to  the   plaintiff's 
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daughter-in-law  at  her  marriage,  that  up- 
on the  death  of  the  daughter-in-law,  her 
father,  the  defendant,  appropriated  the  or- 
naments, that  the  plaintif.'a  son,  the  hus- 
band of  the  defendant's  daughter  succeed- 
ed to  the  property  by  right  of  inheritance 
to  his  wife  and  that  upon  his  deatli  it 
passed  to  the  plaintiff,  hi3.''^mo',her  as  his 
legal  representative.  The  value  of  the  suit 
was   Rs.   lUO. 

Held  that  the  suit  did  jot  fall  within 
the  purview  of  sob.  II  art.  28  of  the  Pro- 
vincial Small  Cause  Courts  Act  and  was 
not  cognizable  by  a  Court  of  Small  Cause. 
— CHHBDI   V.  GOLABO,    A-  W-     N     1905, 

p    134  =  2    A.  L.  J.  888  =  27    A   622 

70-  Sch.  II.,  Art.  31 — Uilii  Procedure  Code 
(Act  A'/r.  of  1S.S2),  S.  5fl6.--SiiU  for  viesne 
profits — Second   appeal. 

A  suit  for  mesne  profits  is  not  a  suit 
for  an  account,  but  a  suit  for  damages, 
and  is  not  exempted  from  the  i  irisdiction 
of  the  Small  Cause  Courts  under  art.  31 
of  sch.  II.  to  the  Provincial  Small  Cause 
Courts  Act.  There  is  no  second  appeal  from 
a  decision  in  such  a  suit. — SUBB.\  RAO 
V.   SITAKAMAYYA,    H.   M.     L.  J.   26  =  27- 

M-  118- 

71.     Sh.  II  Art.  31. 

Held,  that  a  suit  for  the  recovery  of 
mesne  profits  is  not  cognizable  by  a  Court 
of  Small  Causes.— 55  Mad.,  103  followed.— 
THOMASU    PILLAI  v.  SAVUTHIA  PILLAI 

13   M.  li.  J    1903.  p.  136. 

72-  Sch.  II  Art.  31.  Small  Cause  Court — 
Stcits  for  account,   what  are. 

A  suit  for  an  account  within  article 
31  of  the  Provincial  Small  Cause  Courts 
Act  does  not  mean  every  case  in  which  ac- 
counts have  to  be  looked  into  to  ascertain 
the  amount  due  to  the  plaintiff.  A  suit 
for  an  account  is  a  special  form  of  suit 
in  which  a  special  process  is  required  to 
take  an  account.— KONDURU  RUNG  A 
BEDDI  V.  SUBBIAH  SETTY  AND  KUJI- 
BAHALA    SUBBAJIMA,    28    M-   394. 

73-  Sch.  II,  Art.  31. — StiMll  Cause  Court 
— Provincial  Sviall  Cause  Courts  Act,  (IX  of 
18S7),    sch.  II,   art.    31— Suit  for  rent. 

A  suit  by  a  divided  co-parcener  to  re- 
cover his  sharejof  rent  from  a  tenant,  and, 
if  he  would  not  be  liable,  from  the  other 
co-parcener  in  whose  sole  name  the  lease 
was  executed  by  the  tenant,  is  substantial- 
ly a  suit  for  rent  and  is  not  as  against 
the  co-parcener's  suit  for  the  profits  of 
immoveable  property  belonging  to  plaintiff, 
which  have  been  wrongfully  received  by 
defendant  within  the  meaning  of  art.  31 
of  the  second  schedule  of  the  Provincial 
Small  Cause  Courts  Act.— SRINIVASA  RA- 
GHAVA     AYYANGAR     v.    PICHAIKARAN, 

29  M    184. 

74-  Sch  II,  Art  31. — SJiit  to  recover  an 
ascertained  sum  as  profits  of  land — Second  ap- 
peal—High  Court. 

The  plaintiff  sued  to  recover  three  specific 
sums  of  money  amounting  to  Rs.  117-11-0,  be- 
ing   her  share  of  the  revenues  and   profits  of 
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three  sets  of  lands,  alleging  in  her  plaint 
that  the  money  had  been  wrongly  received 
by   the    defendant: 

Held  that  the  suit  was  one  cognizable  by 
a  Court  of  Small  Causes,  and"  that,  there- 
fore,  no  second    appeal   lay.-  GIKJ.-\B.\I    v, 

RAGHUNATH,  30  B.  147  =  7  B-  !•  B.741. 

75. — Sch  II,  .irt  31 — Jurisdiction — Dispus.'ies- 
sion  of  plaintiff  from  immovahle  propcrtif  by 
defendant  under  decree — licceipt  by  defendant 
of  profits — Decree  reversed  on  appeal — 
Suit  by  plaintiff  to  recover  profits  wrong- 
fidhj  received  by  defendant  wIMe  iti posses-^ton — 
Suit  not     cognizable    by     Small   Cause   Court, 

Defeudaul  obtained  a  deciee  Hgainstplaiutiti 
for  possession  of  certain  immovable  property; 
in  execution  of  which  defendant  took  pos- 
session of  the  property.  Plaintilf  appealed 
against  the  decree,  which  was  reversed. 
While  defendant  was  in  possession,  he  receiv- 
ed profits  from  the  property  amounting  to  a 
sum  less  than  Rs.  500.  Plaintiff  now  sued  in 
the  Court  of  Small  Causes  to  recover  this 
sura  as  profits  which  had  been  wrongfully 
received  by    defendant ; 

Held  that  the  suit  was  not  cognizable  by 
a  Court  of  Small  Causes.  Subha  Uao  v.  Sita- 
ramayya,  (I.  L.  R.  24  Mad.  118),  Sesluujiri-Ayi^ar 
V.  Marakathajnmal,  (I.  L.  R.,  22  MaJ.  I'JC)  and 
Kunjo  Behary  Singh  v  Madhnb  Clmndra 
Ghose.  (I.  li.  R.,  23  Cal.  881),  con, id  red, 
— SAVARIMUTHU    v.   AITHUUUSU  ROW- 

THAR,- 25M.  103  U  M.L.J.  428=k6  M. 
103 

76. — Schedule  II,  Article  31—SinaU  cause — 
Mesne-profits.   Claim  for — Appeal. 

Held,  by  the  Pull  Bench,  that  a  .ouit  for 
mesne  prjfits  for  the  plaintiff  being  kept  out 
of  possession  of  property  to  which  he  was 
entitled  is  not  a  suit  for  accounts,  and  does 
not  fall  within  the  purview  of  Article  31, 
Schedule  II  of  the  Provincial  Small  Cause 
Courts  .\ct. 

The  suit  being  in  the  nature  of  a  small 
cause,  the  appeal  against  the  decree  passed 
in  it  lies  to  the  District  Court  aud  not  to  the 
Divisional  Court  under  Section  30  of  the 
Punjab  Courts  Act,  when  the  value  of  the 
suit  does  not  exceed  Rs.  500. — /.  L.  R.  XXIII 
Cal.,  884  ;  XXII  Mad.,  190  ;  80  P.  li.,  18'J6  ; 
94  P.  fl.,  1900  ;  6'.  C,  39  P.  L.  B.,  1901, /oJ- 
lowed  ;  119  P.  R.,  1894,  disapproved.  MUS- 
SAMM.XT  KISHEN  KOUR  v.  SARDAR 
TULSA  SINGH.— 84  P-  !■•  E-  1902  35  p. 
B,.,  1902,  (F-  B  ) 

76  (9,)Sch.  II  Art  31.— Suit  for  profits  of 
immovable  property  belonging  to  platnliff' and 
for  profits  wrongfully  received  by  defendant. 
A,  a  cosharer  in  a  hamlet,  s  ei  B.  for 
possession  and  got  a  decree.  No,v  A  sued  B. 
for  mesne  profits  for  the  period  of  three 
years  during  which  B.  was  in   possession. 

Held  this  suit  fell  under  the  latter  por- 
tion of  Art  31  and  the  jurisdiction  of  the 
Small  Cause  Court  was  tarred  and  section 
580  did  not  apply.— MT.  KUSA.M  KORE  v. 
MAKHDUM  KHAN.— 7  0-  C-  202- 

7'7.  Sch.  II,  Art^Sl.-SuUJor  ^hare  of  pro- 
fit is  a  suit  for  accctifUs  and  exempt  under 
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Art  31.  A  sued  B.  for  a  share  of  the  profits 
of  an  estate  of  which  they  were  co-sbarers. 
Held  that  the  suit  was  for  au  account 
and  therefore  exempted  from  the  SmaH 
Cause  Court  cognizauoe  under  Art  31  in 
T^hich  the  words  "for  an  account"  include 
a  suit  in  which  accounts  are  expresisly  asked 
foe  and  also  a  suit  in  which  there  must  he  an 
account  taken,  such  ns  a  suit  in  which  a 
share  of  profits  is  claimed.— GOUINDE  v. 
MATHURA.— a  0-  C.  130- 

78.  Art:  3X— See  a.  15,  Art  11,  13,  31 
—4.   O.  C.    8!).    No.   6   supra. 

79.  Art:  31— See  S.  16,  Art:  31—26.  M. 
170.  No.    11  supta. 

80.  Art:  3i— Soo  S.  18— 27  A.  200  No. 
21    siQ'ra. 

81.  Art:  31— See  Art:  13,  31—26  A.  358 
No.    5i   supra. 

82.  Art:  31— See  Art:  13,  31—23  A.  437 
No.   CO   snjira. 

83.  Sch  II,  Arts  31  and  38— Hindu  Law 
—Maintenance — Hindu  widow — Forfeiture  for 
unchastity — Suit  by  Hindu  loidow  to  recover 
income  of  property  assiytied  by  tvay  of  main- 
tenance. 

In  pursuance  of  a  compromise  between 
a  Hindu  widow  and  the  brothers  of  her 
deceased  husband,  to  whose  estate  the  widow 
liad  laid  claim,  tbo  brothers  assigned  to 
the  widow  certain  i^roperty  by  way  of 
maintenance,  but  them.ielves  remained  in 
possession  as  managers  on  behalf  of  the 
widow.  It  was  not  made  a  term  of  the 
agreement  that  the  income  of  the  proper- 
ty so  as-ji^ned  should  ho  payable  to  the 
widow  only  so  long  as  she  remained 
chaste. 

Held  that  a  suit  by  the  widow  for  re- 
covery of  the  income  of  the  property  so 
assigned  was  not  a  suit  cognizable  by  a 
Court   of   Small   Causes. 

H^'ld  also  that  the  widow  would  not, 
even  if  unchastity  were  proved  against  her, 
forfeit  her  right  to  the  income  of  the  as- 
signed property  in  the  absence  of  an  ex- 
pre.-is  stipulation  to  that  effect.  BHUP 
SINGH   V    LACHMAN     KUNWAR.     A-  W- 

N-,  1904,  P  13-26.  A.321- 

84.  Sch.  II,  Art.  35,  cl.  (gj—Suit  for 
damages  for  breach  of  betrothal  contract — 
"Unclassed"  suit,  under  S.  3  of  the  Punjab 
Courts  Act — Appeal — Defect  of  jurisdiction — 
Interference    of  Chief  Court. 

A  suit  for  compensation  for  breach  of  be- 
trothal contract  falls  under  Art.  35,  cl.  (g) 
of  this  Act.  132  P.  R.  1889  followed,  24 
M.   652   refd.  to. 

It  is  au  "unolassed"  suit,  as  defined 
in  S.  3  of  tlie  Punjab  Courts  j\ot,  and,  if  the 
value  exceeds  Rs.  100,  a  District  Judge  can 
not    hear   its  appeal. 

Held  where  an  inferior  Court  hears 
an  appeal  witout  jurisdiction,  the  Chief 
Court  will  not  interfere,  unless  the  deffct  jf 
jurisdictioj  has  actually  pn  judiced  ll\e  party 
who  complaius  of  the  waui  of  jurisdiction. 
(36  P.    B.    1902    P.    B.    refd.    to.)     HAKIM    !'. 

KALYA.  80  p.  L.  E ,  1907=125  P-  S.  1907- 
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85  Sch.  II,  Art.  35  (I)— Compensation,  for 
diverting  a  watercourse,  whether  cognizable  by 
a  Small  Cause  Court — Appeal  from  suit  lies 
to  Divisional  Court  and  not  District  Judge — 
S.  39  (a),   Punjab  Courts  Act  IHSi. 

A  sued  B  for  compensation  for  diver- 
sion of  a  water-course,  which,  if  not  for- 
cibly obstructed  by  B  would  have  flowed 
over    to    the   A's  land. 

Held  in  revision  that  the  claim  was 
covered  by  art.  34  (i)  of  the  Act  aud  was, 
therefore,  not  cognizable  by  a  Small  Cause 
Court. 

Held  also,  that,  the  suit  was  an  unclass- 
ed  suit  of  more  than  44s-  100  in  value,  and 
an  apiieal  in  the  case  would  lie  not  to 
the  District  Judge  but  to  the  Divisional 
Court  under  s.  3y  (a)  of  the  Punjab  Oourta 
Act,  1884.  (18  M.  2.S  followed  and  71  P.  B. 
1896  referred  to).  LEUNA  SINGH  v.  HI- 
BA  SINGH.  134  p.  R.  1908  =  18  p.  lift. 
1907- 

86  Sch.  II,  Art.  35  (j)—Suit  for  refund  of 
money  paid  to  avoid  sale. 

Held  that  a  suit'  by  a  tenant  for  re- 
covery of  money  paid  to  avoid  a  sale  of 
his  tenancy  in  consequeuca  of  an  impro- 
per distress,  is  one  cogniz-ible  by  the  Small 
Cause  Court,  inasmuch  as  it  is  not  proper- 
ly a  suit  for  compensation.  Hence  wliere 
in  such  suit,  the  amount  sued  for  was  be- 
low Its-  600,  no  second  appeal  lay.  SEN- 
THIVELU    MUDALIAB    v.    VAH.VDA  GHA- 

BIAR.    16  M.  li.  J.  853. 

87  Sch  II,  Art.  35  [j)  -See  s.  15,  Art.  35 
(j)— 25   M.  540   No.   7   supra. 

88  Sch  II,  Art.  35  (k)- -  Da  nages  for  attach- 
ment on  insufficient  grounds^— Civil  Procedure 
Code.  s.  491. 

A  Court  of  Small  C'tises  hns  jur^idio- 
tion  to  award  damages,  uuUer  beoiou  4'Jl 
of  the  Civil  Procedure  Code,  to  a  dijfe:id- 
ant  whose  property  has  been  attached  on 
insufficient  grounds.  IBRAHI  KOWIHEi^J 
V.  SANG.IBAM   SHETTY.     2G  M   504- 

89 — Sch.  II,art.  38 — Suit  relating  to  mainten- 
ance. 

On  the  death  of  the  widow  of  one  R  D., 
the  daughter  of  Rand  mother  of  th-i  plaintiff 
applied  to  the  Revenue  Court  for  thn  entry 
of  her  name  as  the  owner  of  the  zemindari 
left  by  B.  This  application  having  been  resist- 
ed by  the  defendants,  the  reversioners,  the 
matter  was  compromised  with  the  ro.sult 
that  the  defendants  agreed  to  pay  Bs.  3d  a 
year  to  D,  but  the  compromise  did  Mot  men- 
tion that  the  sum  was  by  way  oimaintenance. 
After  the  death  of  D,  the  plaintiff,  her  son, 
instituted  this  suit  to  recover  the  arrears  of 
the  annuity  upon  the  allegation  that  ho  was 
also  entitled    to  it. 

Hid  that  the  suit  was  cognizable  by  a 
Court   of  Small   Caupes. 

Held  also  that  sch.  II,  art.  33  of  the 
Provincial  Small  Cause  Courts  Act  refers  to 
a  suit  which  both  in  torm  aud  lu  substance 
is  a  suit  for  maintenance — M.-VHADIOV  R.\I 
V.  DEO    N'RvIN    RAI,   2.  A-   1- J-    697  = 

A  W-  N- 1905-  P- 137. 
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90.  Sell  II,  AH  3S.  Hindu  Law—Widoio— 
MiiuUenancc — Agreement — Citiil  suit  for  main- 
tenance based  on  agreement.  C.  P.  G.  (1882)  s. 
586. 

A  Hindu  widow  sued  her  husband's  bro- 
ther for  arrears  of  maintenance  which  she 
claimed  under  an  agreement  executed  by  the 
defendant  providing  for  paymeut  of  main- 
tenance to  her  "during  her  lifetime"  but 
there  was  no  provision  that  in  case  of  her 
unchastity  the  maintenance  would  be  forfeit- 
ed. The  suit  was  dismissed  on  the  ground 
that  the  plaintiff  had  forfeited  her  right 
owing  to  her  unchastity.  On  second  appeal : 
Held,  that  the  suit  not  being  a  suit  of 
the  nature  cognizable  by  a  Court  of  Small 
Causes  a  second  appeal  lay  in  the  case— 23 
AIL,  i95  followed. 

Hid,  also,  that  in  the  absence  of  specific 
provision  in  the  agreement  the  plaintiff's 
right  to  recover  maintenance  was  not  forfeit- 
ed. W.  N.  All.,  J8S5  p.  264,  1.5  All.,  3S2,  17 
Mad.,  3'J2  referred  to.    TjACHMAN  KUNWAR 

V.  EHUP  SINGH.    A-  W.  N- 1903  p.  226. 

.91.  Art  3S.  See  Art  11,  38—13  M.  L.  J. 
49U  No.  53  supra. 

92-  Art  38.  See  Contract  Act  IX  of  1872 
•S.  -l-i  No.  96  Col.  280.  A-  W-  N.  1901  P- 155  = 
23  A  495. 

93-  4r<.  33. 

B.  executed  a  bond  in  A's  favour  agree- 
ing that  in  default  of  payment  B  would  be 
entitled  tj  recover  bis  money  from  the  three 
boats  pledged,  therein  and  other  property  of 
the  defendant. 

Held,  no  mortgage  was  created  nor  any 
lien  effected  on  any  property  other  than  the 
boats  (li  A.  1G2)  and  that  the  suit  was  cog- 
nizable hy  a  court  of  Small  Causes  and  no 
second  appeal   lay.   JJEBI  v.  KIDABNATH. 

10  C  1901  ^ 

94.  Sell  II,  Art,  38,  41.  Cioil  Procedure 
Code  (Act  XIV  of  ISSi),  Section  584— Second 
Appeal — Small  Cause — Suit  for  contribution 
after  payment  made  bi/  phiintiff  as  joint-Judg- 
mcntd  jlor  against  other  judginent-debtors. 

When  one  of  several  judgment-debtors 
made  jointly  liable  for  a  mere  money-decree 
in  a  claim  of  maintenance  sues  the  other 
judgment-debtors  the  suit  is  one  'cognizable 
by  a  Small  Cause  Court  and  second  appeal 
does  not  lie  to  the  High  Court.  The  suit 
does  not  fall  under  article  38  or  41  or  any 
other  article  of  the  Provincial  Small  Cause 
Courts  Act.  RAMASWAMY  PANTULU  v. 
NARAYANAMOORTHY  PANTULU.     U  M- 

L  J.  489. 

95-  Sell.  II,  Art.  38.  A  suit  to  recover 
arrears  of  maintenance  payable  under  a  writ- 
ten agreement  is  not  cognizable  by  a  Court  of 
Small  Causes  (20  M.  2'J  retd.  to.)  SEWAK 
RAM  t;.  Mfc.  SAISU  SAI.     IQ  C-  93. 

96-  Sell.  II,  Art.  41 — Joint  decree — Payment 
by  one  judgment-debtor — Contribution. 

One  of  several  judgment-debtors  paid  off 
a  decree  for  costs  passed  j  jintiy  against  him 
and  other  judgment-deutors,  and  then 
brought  a  suit  for  contribution. 


I  Held,  that  the  suit  was   cognizable  by  the 

Court  of   Small    Causes  and    Art.   41   did  not 
exempt  it.     ROSHAN  LAL  y.  RA'\I    L\L      4 

A.  L.  J.  543  =  A.  W.  N.  1907,  p.  230- 

97.  Sch.  II,  Art  41. —  When  a  contribution 
suit  is  of  small  cause  nature — Test — S.586  Civ. 
Pro.  Code — Second  appeal. 

Art.  41  applies  only  where  a  co-sharer 
sues  his  oo-sharer  for  contribution  in  respect 
of  payment  made  by  him  which  was  due" 
from  a  co-sharer.  But  it  does  not  applv  to  a 
suit  for  contribution  claimed  in  respect  of  a 
debt,  which  becomes  due  only  by  virtue  of 
such  payment  by  the  plaintiff,  whore  there 
was  no  debt  duo  from  the  defendant,  the 
oo-sharer,  at  the  time  the  plaintiff,  made  the 
payment.  The  first  is  not  and  the  second  is 
a  suit  of  the  nature  cognizable  by  a  Court  of 
Small  Causes,  and  in  the  latter  case,  no  second 
appeal  will  be  under  S.  586  of  _tho  Code,  when 
the  amount  of  the  subj  ;ct-matcer  of  the  suit 
does  not  exceed  Bs.  50u. 

To  see  if  a  second  appeal  lies  from  an 
order  in  execution  in  a  suit  cognizable  by  a 
Court  of  Small  Causes,  it  is  not  the  amount 
claimed  in  the  execution  proceedings,  but  the 
amount  of  the  subject-matter  of  the  suit 
which  is  the  test.  (11  C.  169  followed). 
MAYULA     AMAIAL    v.    MAYULA     MARA- 

COIR.    17  M  L.J,  876=30  M- 212. 

98— Sc/i.  II.,  art.  41 — Jurisdiction — Suit 
for  contribution  ariHng  out  of  satisfaction  of 
a  Joint   decree  for     costs. 

Held  that  a  suit  by  one  of  several  joint 
judgment-debtors,  who  had  satisfied  a  j  )int 
decree  for  costs,  for  contribution  against  the 
other  joint  judgment-debtors  was  not  a  suit 
exempted  from  the  jurisdiction  of  a  Court  of 
Small  Causes.  Bisva  Nalh  Shah  v.  Naba 
Kumar  Chowdhn/  (I.  L.  R.,  15.  Cal.  IIS), 
followed— BHAIRONd.  RAM  BARAN,  =  3  A- 

L.  J.  6  =  28  A  292 

'    99     Art.  41— See  Arts   38,     41— 14.  M.  L.  J. 
480.   No.  94  supra. 

71.  Act  XH  of  1S87  (Bsng-al,  N. 
W.  p.,  aud  Assam  Civil  Courts  Act). 

1.  S.  8,  10,  11,'  21,  (3)  and  22— Appeal- 
Transfer  of  part-heard  appeal  to  additional 
Judge,  legnlity  of—As\ignmcnl  of  "functions" 
to  such  Judge— Civil  Procedure  Code  (Act 
XIV  of  1882),  s.  23. 

A  District  Judge  has  no  jirisdiotion 
under  s.  8  of  the  Bengal,  N.  W.  P.  and  As- 
sam Civil  Courts  Act,  to  transfer  a  case 
partly  heard  before  himself  to  an  Addi- 
tional Judge  for  disposal.  Whore,  therefore, 
the  District  Judge  admitted  an  appeal,  heard 
the  arguments  and  r. Sirvud  judgmjnt  on 
a  certain  date,  but  on  the  next  day,  upon 
the  application  of  the  appellant,  deputed 
an  amin  and  a  pleader  to  mike  a  survey 
and  identify  some  lands  to  prepare  a  map 
and  to  take  certain  evidence,  and  after  the 
receipt  of  their  report  fixed  a  date  for 
further  hearing,  but  ultimitolv  trauiferred 
tlio  appeal  to  the  Additional  Jud^^e  for  dis- 
posal: 
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Held,  that  the  order  of  transfer  was 
without  jurisdiction.  Kumarasmni  Reddiar 
y.  Sfibbaiuyn  lieddiar,  (I.  L.  R.,  23  Mad.  8U); 
Sita  Ram  v.  Naun  Dulaiya,  (I.  L.  B.  21  All. 
230);  Dmnrce  Sahoo  v.  Jwjdhari,  (13  W.  K. 
398);  Motilvi  Abdool  Bye  v.  Macrae  (23  W. 
B.  1);  Kishori  Mohun  Sett  v.  Gnl  Mahomed 
Sliaha,  (I.  L.  B.  15  Cal.  177),  referred  to. 
A  District  Judge  may  under  section  8  assign 
to  the  Additional  Judge  the  function  of 
beariog  any  particular  class  of  cases,  but 
it  is  extremely  doubtful  whether  he  can 
transfer  to  such  Judge  any  particular  case 
pending  before  uimself.  BIDYA  MOYEE 
DEBYA   V.  SUBJA     KANTA     ACHABJI.     9 

C-W-  N.  705=82    C    875- 

2.  8-  9i  22— District  Judge,  power  of,  to 
transfer  a  case  to  the  file  of  Additional 
Judge — Origin  of  tenancy  nnknotcn — Presump- 
tion— Monthly  tenancy — Verification  and  sign- 
ing of  the  plaint  by  the   Collector. 

Under  S.  9  and  22,  sub-s.  2  of  Act  XII. 
of  1887,  the  District  Judge  has  administra- 
tive control  over  the  Court  of  an  Additional 
District  Judge  and  as  such,  he  has  juris- 
diction to  transfer  to  his  file  a  case  from 
his  own  file.  Bidyamoyee  Debya  Chcwdh- 
rani  v.  Siirja  Kant  Acharya  (9  C.  W.  N. 
705;  I.  L.  B.,  32  Cal.  875)  relied  upon.  In 
this  case,  the  date  and  origin  of  the  te- 
nancy being  unknown  and  uncertain,  it  was 
held  that  the  presumption  wa.s  that  the 
tenancies  were  monthly  ones  expiring  with 
the  last  day  of  each  month  and  a  notice 
to  quit  served  8  months  before  was  valid 
and  sufficient.  The  collector  is  the  repre- 
sentative of  the  Government  and  such  no- 
tices on  behalf  of  the  Government,  if  sign- 
ed by  the  Collector,  would  be  sufficient. 
A  plaint  on  behiilf  of  the  Government  ve- 
rified by  the  Collector  and  the  Government 
Pleader  of  the  District  and  signed  by  the 
Collector  and  a  pleader  who  is  not  a  Gov- 
ernment Pleader,  but  who  acts  for  the  Gov- 
ernment generally  in  the  subdivision  where 
the  plaint  was  presented,  was  held  to  be 
properly  signed  and  verified.  The  defects, 
if  any,  in  such  signing  and  verification  of  the 
plaint  is  cured  by  S.  57(3  of  the  Civil  Pro- 
cedure Code.— BAKHAL  CHANDRA  TE- 
WARI  V.  SECBETABY  OP  STATE  FOB 
INDIA   IN   COUNCIL,    10  C.    W-    N-    841. 

3     s.  10. 

An  appeal  was  referred  to  the  District 
Judge  under  section  189  of  the  N.  W.  P.  Bent 
Act,  18S1,  against  a  decree  passed  by  an  Assist- 
ant Collector  of  the  first  class.  On  the  date 
fixed  for  its  hearing  the  District  Judge  was 
absent  from  the  District  and  was  engaged  in 
hearing  criminal  cases  in  his  capacity  of  a 
Sessions  Judge,  in  another  District.  Tbe  ap- 
peal was  heard  by  the  Subordinate  Judge  in 
charge  of  the  District  Judge's  office  on  a  day 
when  tbe  District  Judge  had  returned  and 
resumed  his  otfice. 

Without  determining  whether  the  Sub- 
ordinate Judge  had  jurisdiction  to  entertain 
the  appeal  the  High  Court 
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Held,  that  on  the  very  clear  wording  of 
subsection  1  of  section  10  of  Act  No.  XII  of 
1887  the  Subordinate  Judge  had  no  power  to 
try  the  appeal  when  the  District  Judge  had 
returned  and  resumed  his  office.  M.\LHI 
KUAB  V.  JWALA.  W-  N-  A ,  1901,  p. 
Ill- 

4.    slO. 

A  Subordinate  Judge  in  charge  of  the 
office  of  the  District  Judge  under  .suction  10, 
Clause  2,  of  Act  No.  XII  of  1887,  may  exer- 
cise all  the  powers  of  the  District  Judge  with- 
out any  limitations,  only  su'  jict  to  the  rules 
of  the  High  Court.  He  m  ,y,  subject  to  the 
rules,  hear  appeals  filed  under  section  1.S9  of 
Act  No.  XII  of   1831,     BAHMVT  ALl  KHAN 

V.   ABDULLAH.    23   A-   455=W.   N-    A. 
1901,  p.  129- 

5-     S.  10  and  11.— See    S.  8,  10,  11,  21  and 

22— 3i!  G.  875,  No.  1  supra. 

6.  S.  13  2-nd  17. — Jurisdiction — Transfer 
of  District  Judgeship  pending  an  appeal. 

In  a  case  an  appeal  from  the  decision  of 
the  Munsif  of  Kairana,  in  the  district  of 
Muzaffarnagar,  was  filed  in  the  Court  of  the 
District  Judge  of  Sahaianpur,  which  then 
had  jurisdiction  there.  But  by  a  subsequent 
notification  of  the  local  Government,  uuder 
S.  13  of  this  Act,  the  district  of  MuzaSarnagar 
was  transferred,  from  the  Saharanpur  j  idge- 
ship  to  the  Meerut  judgeship. 

Held,  that  after  the  enforcement  of  the 
notification,  the  District  Judge  of  Saharan- 
pur had  no  jurisdiction  to  bear  tha  appeal  ; 
also  that  the  notification  itself  was  sufficient 
authority  for  the  District  Judge  of  Saliaran- 
pur  to  transfer  tbe  record  of  the  appeal  to 
the  District  Judge  of  Meerut,  (28  A.  Ua  refd.) 
JHANDU  MaL    v.   PIUTHI.     A-  L.J- 213  = 

A.  W.  N  ,  1907,  P  53 

7.  S-  13,  17. — Redistribution  of  territory-^ 
Jurisdiction. 

A  decree  being  passed  by  one  court  the 
suljjot  matter  became  subject  to  the  jurisdic- 
tion of  another  court  by  territorial  redistri- 
bution. 

Held,  the  decree  may  be  executed  either 
by  the  Court  which  passed  it  or  by  the  Court 
which  on  redistribution  acquired  jurisdic- 
tion.    JAHAB   V.    KAMINI.      5    C-    W.    N.. 

150=28  C  238 

8  S.  15,  IS,  19—23  A.  SiS—Sce  Act  VII 
of  1SS7 — (Suit  Valuation  Act  No.  11  section 
S,   9,  11). 

9  S.  -17— Appeal— Transfer  of  a  locality 
to   the  jurisdiction  of  a   different    Judge. 

When  any  portion  of  a  District  is,  by 
Goverment  notification,  transferred  from 
the  jarisdiction  of  one  District  Judge  to 
that  of  another,  any  appeal,  sought  to  be 
preferred  from  that  locality,  after  the  date 
of  the  notification,  should  be  filed  in  the 
Court  of  the  latter.  An  appeal  is  a  'case' 
under  s.  17  (1)  of  the  Act  XII  of  1S87.  AL- 
LAH   DEI    BEGUM     V.     KESBlM.iLL,     A. 

W.  N  1905,  p.  199=28  A  93 

10  S.  17— See  S.  13,  17— A.  W.  N.  1907  P. 
53   No.  6   and  28  C.   238   No.  7  aupra. 
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11  S.  18.  19.  21 — Beslitution  of  Conjugal 
Rights — Jurisdiclion  of  Munsif — Suits  valua- 
tion Act  (VII  of  1877)  s.  9,  11— Valuation 
of  Suit— Jurisdiction — Mohamedan  marriage, 
requirements   of. 

A  suit  for  restitution  of  conjugal  rights 
is  not  triable  by  a  JIunsif  under  section 
19,  sub-s.  (1)  of  Act  XII  of  1887,  but  is 
triable  by  a  District  Judge  or  a  Subordi- 
nate Judge  under  s.  18  of  that  Act.  Mal- 
ta Mondal  v.  Hari  Mohun  Muliick  (I.  L. 
R.,  "IT  Cal.  155),  Golam  Rahman  v.  Fatma  Bi- 
bi,  (I.  L.  R.  13  Cal.  232),  Mowla  Newaz  v. 
Sagiunniss  Bibi,  I.  L.  R.  18  Cal.  378  and 
Shire  v.  Shire,  (5  M.  I.  A.,  81),  referred  to. 
Where  a  Court  of  first  instance  e.xeroised 
jurisdiction  with  respect  to  a  suit  by  reason 
of  an  arbitrary  valuation,  and  no  objection 
to  jurisdiction  was  taken  in  that  Court  : 

Held  that  the  suit  ought  not  to  ba  dis- 
missed by  an  Appellate  Court  on  the  ground 
of  want  of  jurisdiction,  regard  being  had  to 
B.   11    of   the   Suit     Valuation     Act. 

Semble  :  When  a  Judge  has  no  inherent 
jurisdiction  over  the  subject-matter  of  a  suit, 
the  parties  cannot  by  their  mutual  consent 
convert  it  into  a  proper  judicial  process 
Ledgard  v.  Btdl  (I.  L.  R.  0  All.  191  ;  L.  R.  13 
I.  X.  Vdi);  Meenakshi  Naidoo  v.  Sitbramaniya 
Sastri,  (I.  L.  R.  11  Mad.  26;  L.  R.  14  I.  A.  160); 
and  Raja  Har  Narain  Singh  v.  Chaudhurain 
Bhagxoant  Knar,  (I.  L.  R.  13  All.  300  ;  L.  R. 
18  I.  A.  55)  referred  to.  The  formal  require- 
ments of  a  valid  Mahomedan  marriage  dis- 
cussed. Badal  Aural  v.  Queen- Empress,  (I.  L. 
R.  19  Cal.  79)  referred  to. — AKLE1I\NNES- 
SA  BIBI   II.  MAHOMED   HATUN.     8  P  W 

N- 705=31.  C- 849. 

12— S.  18,  19.— See  s.  15,  18,  19—28.  A. 
Sid  No.  8  and  s.  18,  19,  21—31.  C.  849  No.  11 
supra. 

13— S.  20.  21— Sm«s  rahtation  Act.,  8.  9— 
Restitution  of  conjugal  rights— Jurisdiction- 
Appeal. 

Prom  a  decision  of  a  Subordinate  Judge 
in  a  suit  for  restitution  of  conjugal  rights 
valued  at  less  than  one  thousand  rupees  an 
appeal  lies  to  the  District  Judge  and  not  to 
the  High  Court.  lu  the  al>senco  of  rules 
under  S.  9  of  the  Suits  Valuation  Act,  the 
safest  and  the  most  convenient  course  to  fol- 
low is  to  hold  that  for  fhe  purposes  of  S.  21 
of  tliis  .\ct,  the  valuation  made  bv  a  plaintiff 
in  a  suit  fur  restitution  of  oonj  igal  rights 
shouM  he  prima  facie  considered  as  the  true 
value.  8  G.W.N.  725;  31  G.  819  dissented 
from.     JAN    M.MIAMAD   MANUAL   v    M\- 

\^\^^  l^P^""}-    11  C  W.  N.  458  =  5  C  L-  J. 
400  =  34  0  852 

13-  S-  21— Appeal -Forum— Value  of  suit 
— Acceptance  of  lesser  sum  by  consent  dec- 
ree. 

In  a  case  the  original  value  of  a  suit 
■was  over  Rs.  5,000  aud  by  a  consent  dec- 
ree the  plaintiff  aooepted  a  suua  of  loss  than 
Rs.    5,0iJ0. 

Held,  that  an  appeal  against  an  order 
passed  in  execution  of  such  decree  by  the 
Subordinate   Judge   lies  to  the  High   Court, 
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JOGENDRi  N.4TH  ROY  v.  SARASWATI 
DEBI.  6  C  L-  J  38. 
13  a.  S-  21'— ^''^'""''''"'  °f  suit— Appeal, 
In  a  suit  before  the  Subordinate  Judge, 
the  valuation  of  which  was  above  Rs.  10, 
000,  the  plaintiff  withdrew  a  part  of  the 
claim. 

Held  that  the  valuation  was  not  affect- 
ed thereby  and  an  appeal  from  a  decree 
in  such  suit  lay  to  the  High  Court  and 
not  to  the  District  Judge.— JAGGI  LAIj 
V.    GOPI     NARAIN,    3   A-     L-   J-    136-  =  A. 

W.  N.  1906-  p.  57 

14-  S-  21,  Cl.  {a)—AiipeUate  Court— "Va- 
lue of  the  original  suit'*— Mesne  profits— Value 
as  stated  in  ijlaint  or  as  found  by  Court: 

Per  Full  Bench.— In  a  suit  for  possos- 
tion  of  laud  aud  mesne  profits  which  was 
originally  valued  at  a  sum  below  Rs.  5,000 
but  in  which  the  whole  amount  actually 
found  due  by  the  Subordinate  -Judge  in- 
clusive of  mesne  profits  payable  by  the  de- 
fendant to  the  plaintiff  is  over  Rs.  5,000 
an     appeal   lies    to     the     High    Court. 

Per  Mookerjec,  J".— Only  if  the  amount  13 
accepted  by  the  plaintiff  and  additional 
Court  fee  be  paid  by  him  under  S.  H  of  the 
Court  Fees   Act. 

Per  Mookerjec,  J:— The  forum  of  appeal 
depends  not  upon  tho  value  as  adjudged, 
but  upon  the  value  as  accepted  by  tho  plain- 
tiff Rafter  adjudication,  i.e.,  where  the  Court 
allows  him  a  larger  amount  than  what  ia 
tentatively  claimed,  he  adopts  the  increas- 
ed amount  as  the  value  of  his  claim,  and 
in  the  other  instance,  'that  is  whore  the 
Court  allows  him  a  less  amount,  he  still 
adheres  to  h\»  claim  in  respect  of  the  large 
amount  stated  in  the  plaint  aud  seeks  to 
enforce  the  sama.— I.TJaTULLA  BHUIYAN 
V.     CHANDRA     MOHAN    BANEUJEE.     11 

C.  W-  N.  1133  =  6    C  L.  J-    255=34  C- 
954- 

15.  S.  2\.— Partition  sriit  -  Value  of  the  ori- 
ginal  suit— Appeal.     Forum  of — 

In  a  suit  for  partition,  tie  value  of 
the  entire  estate  sought  to  be  partitioned, 
and  uot  the  value  of  the  plaintiff's  share 
in  the  property,  is  to  ba  taken  as  the  va- 
lue of  tlie  original  suit  within  the  mean- 
ing  of    section    21  of   .Act   XII    of    1887. 

Where,  therefore,  in  a  suit  for  parti- 
tion, tho  value  of  the  entire  estate  is  above 
Rs.  5,000,  but  that  of  the  plaintiff's  share 
is  below  that  anuunt,  appeal  Sitiall  lie,  from 
the  decree  of  tbe  Subordinate  Judge,  direct 
to  the  Hi.»h  Court.  BIR.A.J  MOHINI  DA- 
SI    V.    CHINTAMANI     D.\SI.     3-   G-    L-   J. 

197  =  10    C    W-  N-  56.  . 

IS-  S-  21  —Jurisdiction— Accoimts— Suit 
for— Valuation   of  suit— Appeal. 

In  a  suit  for  accounts  the  value  of  the 
suit  which  governs  the  course  of  appeal 
is  the  value  originally  fixed  by  the  plam- 
tiff  in  the  plaint,  aud  is  not  affected  by 
the  amount  awarded  by  the  decree.  N.\- 
GENDRA  N.ATH  MOZAMDAR  o.  RCSSIK 
CHANDRA    liAI.    6  G-   W-  N-   34^- 
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n      S.    21-— '^;-;  Suits   Valuntion   .\ct  VIT 
of  ls^7  S.  11    UVCHUXATtl    CHABN  SANG 
V.   SIIAJION   KOERI    SI'  C-    Bil- 
ls-    S-    2h—Sec  S.   IS,   19,  >il—31.  C.  849 
No   11   sujjia. 

19-  S.  21— See  S.  20,  .21—3-1.  C.  3-52  No 
13    sitpra, 

20-  8-    21 — Jurisdiction — Appeal. 
Where    a    plaintiff    dofiaitely     fixes    a 

certaiu  sum  as  tlie  amount  of  his  claim 
this  must  be  considered  as  the  value  of 
the  original  suit  and  the  appeal  will  lie 
accordingly;  but  when  he  fi.xes  a  certaiu 
surn  as  the  amouut  of  his  claim  oul}'  ap- 
proximately or  tentatively  and  pr^y3  that 
trlia  amount  of  his  claim  may  ba  ascertain- 
ed in  the  cour.se  of  his  suit,  then  the 
amount  found  by  the  Court  to  be  due  to 
him  must  be  regarded  as  the  value  of  the 
original  suit  for  the  purpose  of  datermin- 
iog  the  forum  of  appeal.  17  Gal.,  70-1  •  21 
Gal,  550;  23  Gal.,  53G;  6  G.  W.  N.,  .310;  A. 
O.  D,,  88  of  1901  unreported,  referred  to.— 
GULAB   KUAN  v.  ABDUL  WAHAB  KH.A.N. 

8  W-  W-  C  .  233=31  C-  335. 

21.  s.  21.  (iij-See  S.  8,  10,  11,  21  (3), 
22-32.    C.   87.0    No.    1   supra. 

22  s-  22— See  S.  8,  10,  &o.— 32.  C.  875 
No.    1    and    I'J.  G.  W.  N..841   No.'   2  supra. 

23.  S-  22,  (3)  and  23  {3)— Transfer  of  a 
ease   by   District   Judge   to  his  own  fill. 

A  suit  for  partition  was  instituted  in 
the  Court  of  the  Subordinate  Judge.  The 
District  Judge  transferred  the  case  to  his 
own  file,  and  then  after  examining  a  few 
witnesses  he  re-transferred  it  to  the  file 
of   the  Subordinate  Judge. 

Held,  th,vt  wheji  once  the  District  Court 
withdrew  the  suit  to  its  own  file  for  trial, 
it  had  exhausted  p.11  its  powers  under  pec- 
tion  25  of  the  Code  of  Civil  Procedure,  and 
was  not  competent  to  re-transfer  it  again 
to  the  Subordinte  Court.  2i  All.,  30i  3.36 
folloiOed.  ' 

Held  further,  that  section  22  cl.  (3)  of 
the  Civil  Courts  Act  authorizes  a  District 
Judge  to  withdraw  an  appeal  previously 
trausferred  and  to  dispose  of  it  himself; 
there  is  no  similar  provision  either  in  that 
Act  or  in  the  Code  of  Civil  Procedure 
authorizing  him  to  treat  original  suit  in 
the  same  way.  Section  23  cl.  (3)  of  the 
Civil  Courts  Act  relates  only  to  special  pro- 
ceediiigg  as  specified  in  that  section.— 
KAMCHABITTAR   RAY  v.  BIDH  VTA  R.\Y. 

24.  s.  2^— Valuation  of  suit— General 
Clauses  Act  (I  of  18S7),  s.  3  (13)—Siut  for 
partition. 

In  a  suit  for  partition  of  the  share  of 
one  only  out  of  several  co-sharers  in  im- 
movable property,  the  proper  valuation  of 
t  le  suit  for  purposes  of  jurisdiction  is  the 
v.ilue  of  the  share  sought  to  be  separated 
Iroin  rest  of  the  property,  and  not  the 
V.  lie  of  the  entire  property  out  of  which 
the   sh-re   is    to  be  taken.     WAJIH-UD-DIN 

24^  A^.^38L  ^^""    ^'  ^'  ^-^  ^^^^  !"•  88=  , 
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25.  S.  37— ilrihomcdan  Law —Inheritance 
— Evidence  of  custom  at  variance  with  Ma- 
homcdaii   Law. 

Where  the  parties  to  a  suit  are  Maho- 
medans  governed,  in  regard  to  the  matters 
mentioned  in  s.  37  of  the  Bengal  Civil 
Courts  Act  1887,  by  the  ordinary  rule  Jla- 
homedan  law,  evidence  is  inadmissible  to 
prove  a  custom  of  succession  at  variance 
with  that  law.  Surmust  Khan  v.  Kadir 
Dad  Khan  (1  Agr.  P.  B.,  38),  referred  to.  - 
JAMMYA    V.   DIWAN.     J.  L.  R.,    23   A-  20- 

26-  S-  37- — Bcliichi  ihihammadansyuvern- 
ed  by  Mahomcdan  Law  regarding  succession. — 
See  MohamodanLaw  Succession.  ISMAIL 
KHAN  V.  I.MTIAZ-UN-NISSA.     4  A.    L-    J 

792- 

27-  S-  37- — Hindus,  Marriaye — Law  how 
contt oiled  by  S.  37. 

Where  a  dispute  arose  about  the  marital 
rights  of  Hindus  in  Beugal : 

Held,  Hindu  Law  applied  to  it  and  this 
section  would  not  by  any  contract  between 
the  parties  alter  the  rule  of  decision  TEKI 1'- 
MON  MOHINI  JEMADAI  v.  BASANTA  KU- 
MAR SINGH.  5  c-  W-  N;  673=28  C-  791. 
p.  756. 

72— ACT  XVI  of  1887.-rSfe  Punjab 
Tenancy  Act— Punjab  Govcrnmenl  Acts). 

73— ACT  XVII.  of  1887.-(Sc£  Punjab 
Land  Revenue   Act— Punjab  Government  Acts). 

74— ACT  V  ot;iSi^— (Inventions  and 

Designs  Act). 

1-  S-  4  (1),  (9)  and  (10),  and  29  (2),  (3)  and 
(4). — "District  Court,"  incluaes  "High  Court  in 
its  original  jurisdiction — S.  29  (S),  (3)  and  (4) 
bars  certain  defences  to  an  action  and  Ss.  30 
and  31  provide  for  application  to  High  Court 
for  a  ride. 

The  words  "iDistrict  Courts,"  as  used  in 
S.  29  (1)  of  this  Act  include  a  High  Court  in 
the  ex-jrcise  of  its  Ordinary  Original  Civil 
Jurisdiction,  under  S.  4.  1  of  that  Act. 

The  intention  of  ths  legislature  is,  that 
objections  stated  in  S.  29  (2),  (3)  and  (4)  should 
not  be  allowed  to  be  raised  iu  defence  to  aU 
action  for  the  infringem^;nt  of  an  exclusive 
privilege  acquired  under  Part  I  of  this  Act, 
but  must  be  raised  under  Ss.  30  and  31  of  the 
Act,  by  applying  to  a  High  Court  for  a  rule 
to  show  cause  why  the  Courts  should  not 
declare  that  the  exclusive  privilege  so  acquir- 
ed had  not  been  so  acquired,  by  reason  of  the 
objections  stated  in  Ss.  30  and  31.  KEDAB 
NATH  ilONDAL  v.  G0NE3H  CHUN  DBA 
ADAK.    12  C- W- N-.  446- 

2-— S-  4,  8,  14,  29,  30  and  31.— Sm!«  for  in- 
fringement of  patent — Defence  tliat  patent 
wrongly  granted  : 

The  licensee  of  the  patentee  of  an  inven- 
tion can  sue  for  damages  for  the  infringe- 
ment of  the  patent.  Certified  copies  of  the 
plan  and  specification  iu  the  register  of  in- 
ventions, issued  from  the  Patent  Branch  of 
he  Department   of  Commerce  and  Agricul- 
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tiire  of  the  Govorament  of  India,  are  good 
liioof  of  the  graut  of  the  patent;  and  if  the 
breach  occurred  within  14  years  from  the 
date  of  the  grant,  it  lies  upon  the  defendant 
to  prove  that  the  patent  had  determined  lie- 
fore  breach.  In  a  suit  for  damages  for  in- 
fringomont,  of  patent  a  defendant  can  not 
plead  that  the  so-called  invention  is  so  obvi- 
ous^that  the  exclusive  privilege  ought  never 
to  have  been  granted  to  the  plaintiff. — S.\R- 
NATH  SANYAL   v.  BUTLER.— 1907  A-  W- 

N-23. 

3. — S.  29- — Infringement  of  patent  -Patent 
consisting  of  a  combination  of  ■parts — Infringe- 
ment as  to  one  or  more  of  such  parts. 

Held  that  a  valid  patent  for  an  entire 
combination  for  a  process  gives  protection  to 
each  part  thereof  which  is  new  and  material 
for  that  process.  Parkes  v.  Stevens  (L.  B.,  8 
Eq.    3.5R)     followed.- -BUTLEU     v.    ADAM.JI 

BAHURA.-A-  W-  N-  1903.  p.  193=23. 
A.  96. 

4.— S.  29.— See  s.  4,  8,  It,  29,  30,  31— A.  W. 
N.  1907.  P.  23.  No.  2  supra. 

4  (a).-8.  29  (2i,  f3),  (4).-See  s.  4.  (i)  [g) 
and  10  ito.  II.  C.   11'.  N.  410  No.  1  supra. 

6. — S.  80- — Issue  of  Bute— Cause  shown  by 
affidavits — Ojius  of  proof . 

G.  obtained  a  rule  against  the  respon- 
dents to  show  cause  why  under  the  provi- 
sions of  s.  30  of  the  Inventions  and  Designs 
Act,  he  had  not  exclusive  privilege  in  respect 
of  an  invention.  The  latter  shosved  cause 
by  means  of  affidavits  and  the  Court,  instead 
of  discharging  the  rule,  directed  the  issue  to 
be  tried. 

Held  that  tlio  omis  of  proof  lay  on  the 
respondent -ALliXANDER     GRAY,     In    re, 

10  C  W.  N  985- 

6.— S   30>  31.     See  s.   4,  S,  14,  39,  30,  31— A. 

W.  N.  1907.  P.  23.  No.  2  supra. 

7  S.  Q\—"Propriet''.''  r.f  a  design — Pub- 
lication  iif  dexign,   in   British  India. 

In  189  the  plainliffn  got  a  design  for  a 
curtiim  ri.'uist)ercd  under  llic  Inventions  and 
Designs  Act,  18S8,  as  being  the  propiiotors 
thtrjof.  In  I'JOl,  tliey  sued  the  defendantsfor 
damages  for  inutatiug  the  design.  The  de- 
fendants proved  that  they  were  making  the 
curtains,  which  were  alleged  to  be  an  imi- 
tation •  of  the  plaintiff's  registered  design, 
for  a  Bombay  firm,  and  also  that  the  de- 
sign had  been  sent  to  the  Bombay  firm, 
from  a  firm  in  Lodon  in  1897,  that  is, 
before  the  plaintifi's  design  was  registered, 
in  order  that  curtains  of  similar  design 
mii-ilit  bo  manufactured  in  India  and  sent 
b;\cl^  to  London  for  sale.  The  pontiffs  failed 
to  prove  that  they  had  either  invented  the 
dotign,  or  had  purchased  it  from  the  in- 
ventor. 

Hdd  that  the  sendiug  of  the  design 
by  the  London  firm  to  tbe  firm  in  Bom- 
bay, wi'-h  which  the  former  were  in  no 
speeiall/  ooniidentiiil  relations,  amounted  to 
a  publication  of  the  design  in  British  India; 
and  as  the  pi  iutilTs  were  not  the  "pro- 
prietors" of  the   design  within   the  meaning 


of  section  51   of   the     Inventions    and  De- 

sigus    Act,   they    were    not    entitled    to     any 
protection.    BVtlAL  UAI  v.  SU.Mlilt  CHAND 

A   W-  N.  1903  p.  95  =  25  A-  493- 

73— Act  IV  of  1889  (Merchandise  Marks 
Act). 

1.  8.  4-  and  10.\.— Slander  of  title— Cause 
of  action — Malice  not  expressly  pleaded — 
A7nendment  of  plaint— Merchandise — Collector 
of  Customs.     Duty  of,    to  detain  goods. 

The  pliantiff  sued  the  defendants  for 
damiigos    on   the    following  allegations: — 

That  the  parties  imported  grey  shirt- 
ings and  the  defendants  were  interested 
in  putting  stop  to  the  sale  of  those  im- 
ported by  the  plaintiff,  that  the  defendants 
with  intent  to  i:.jare  the  plaintiff  falsely  al- 
leged to  the  Coueetor  of  Customs,  Calcutta, 
that  the  marks  on  the  grey  shirtings  import- 
ed by  the  plaintiff  which  were  then  in  the 
Calcutta  Customs  House  in  the  ordinary 
course  of  business  were  in  imitation  of  Messrs 
G  &  R.  Diwhurst  &  Co.'s  marks  and  applied 
to  liim  to  order  the  said  grey  shirtings  to  ba 
detained  pending  such  legal  proceedings  as 
they  might  tako  in  the  matter  and  that  they 
induced  the  said  Collector  to  make  such  an 
order.  Th-j  suit  was  dismissed  on  the  ground 
that  it  disclosed  no  cause  of  action. 

Held,  that  the  order  of  dismissal  wag 
wrong,  for  the  allegations  made  in  the  plaint 
were  sufficient  to  disclose  a  clause  of  action, 
for  the  case  was  in  the  nature  of  a  slander  of 
title,  and  though  malice  was  not  expressly 
pleaded  yet  it  was  to  be  implied  from  the 
allegations  made  by  the  plaintitf,  and  further, 
that  in  any  case  the  plaint  could  be  amondod 
by  allowing  the  plaintiff  to  specifically  plead 
malice. 

Per  Sale,  J. — That  the  plaiutif!  was  not 
bound  to  get  the  Collector's  order  set  aside 
by  higher  authorities  before  filing  the  suit 
in  the  Civil  Court.  NEMI  CH  aNU  v.  G.  W. 
WALLACE.  IOC-  W-  N-,  1906,  p.  107  = 
4  C-  L.  J.,  288. 

2.  S.  4  and  C— Trade-mark— Trade-de- 
scription. 

The  complaint  stated  that  the  present 
descendants  of  Shri  Chandu  used  to  prepare 
calendars  bearing  tho  name  of  Shri  Ohaudu 
Pauchang  at  Jodhpur,  and  send  each  year  a 
copy  of  such  calendar  to  the  publishers  in 
different  parts  of  India,  allowing  them  to  use 
the  name  of  Shri  Ciiandu  Panohang  to  denote 
calendars  prepvrediu  .lodhpnr  by  the  des- 
cendants of  Chandu.  It  further  statv.d  that 
the  defendant  had  recently  used  the  word^ 
Shii  Chandu  Panohang  011  the  outside  of  a 
calendar  prepared  and    published  by  ban. 

Held,  that  the  title  Shri  Chandu  did  not 
come  withiu  tbj  di'Hnition  of  trade-mark  or 
trade  description,  and  the  defendant  was  not 
liable  to  punishment  under  section  4^2  of  the 
I.  P.  C,  or  Section  (5  of  the  Merchandise 
Mark,  Act.  RADEI\  KUfSHNA  v.  KISSO:^- 
LAL  3HRIDHAR.     3  B.  £.  R.,  883. 
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76— Act  VII  of  18S9— Succession  certi- 
ficate Act). 

]. — Assets  left  by  a  deceased  woman — Mar- 
riage— Prestniiption. 

Held  that  the  husband's  brother  has  a 
better  right  to  a  succession  certificate  to  the 
assets  of  a  deceased  woman  than  her  sister's 
son.  1q  the  absence  of  evidence  to  the  con- 
trary, there  is  a  presumption  that  a  marriage 
was  in  one  of  the  ;ipproved  forms. — MUTH.AN 
CHETTY    V.    RAMASWAMY     CHETTY,-16 

ML- J    550 

2-— Impartible  estate — Szicccssion  or  Sicrvi- 
vorship. 

One  succeeding  to  an  impartible  estate 
on  the  death  of  the  last  holder  succeeds  to 
the  "  effects  "  of  the  deceased  predecessor 
and  is  bound  to  produce  a  succession  certi- 
ficate before  obtaining  adeoree  for  any  of  the 
debts  due  to  the  predecessor  as  owner  of  the 
estate. 

Set»i>le:—A  member  of  the  family  succeed- 
ing to  an  impartible  estate  on  the  death  of 
the  last  holder  does  not  do  so  bj  survivor- 
ship.—R.\.JA    OP    KALAHASTI    v.  ACHIGA- 

DU.-17  M.  L.  J-  367  =  30  M-  454- 

^.—Ueirsliip  —  Sistei's  daughter  —  Sister's 
daughter's  son. 

A  sister's  daughter  and  sister's  daughter's 
son  of  a  deceased  Hindu,  governed  by  the 
Dayabagha  law,  are  not  heirs  prima  facie 
under  the  Dayabhaga  law,  and  are  not  en- 
titled to  the  certifioaue  applied  for. — -KRISH- 
KA  PADA  DUTT  v.  THE  SECRETARY  OP 
STATE  KuR  INDIA   IN   COUNCIL— 12   C. 

W.  N-  458- 

4.  S-  1.  7. — Enquiry  under  the  Act — Debts, 
existence  of — Payment  of  money  due  into  Court 
— Certificate  in  respect  of  the  nwney  so  paid — 
FracI  ice. 

The  Succession  Certificate  Act  (VII  of 
1889)  is  intended  for  the  protectin  of  debtors, 
but  this  only  means  that  where  a  debtor  of  a 
deceased  person  either  voluntarily  pays  his 
debt  to  a  person  holding  a  certificate  under 
the  Act  or  is  compelled  by  the  decree  of  a 
Court  to  pay  it  to  that  person,  he  is  lawfully 
dischargeid.  There  is  nothing  in  the  Act 
wb  3h  either  expressly  or  by  necessary  impli- 
cation requires  the  Court  granting  a  certifi- 
cate to  hold  an  inquiry  into  the  existence  of 
any  debt  alleged  by  the  person  applying  to 
be  due  as  a  priliminary  condition  of  the 
grant.  The  Court  has  merely  to  ascertain 
the  reprtscnt  itive  title  of  the  applicant  for 
the  ccrtific  ite  and  not  the  existence  or  non- 
existence of  the  debt.  The  fact  that  the 
amount  of  the  debt,  to  recover  which  a  cer- 
tificate is  applied  for,  is  paid  into  Court  does 
not  extingui.^h  the  debt  or  affect  the  necessity 
of  taking  out  the  certificate  under  the  Sue- 
cession  Corlific:i.to  Act  (VII  of  1889).  BAI 
KASHI   r  PAtBHU    KEVAL,  L  L.   R.,   28 

B  119  ;  5  B  L.  R-  721- 

5-  S- 1.  cl.  i. —  IV  iW — Probate,  necessity  to 
take  out. 

S.  1,  CI.  i  of  this  Act  bars  an  applicatijn 
for  a  succession   certificate  lu  respect  of  a 
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debt  to  which  a  right  can  he  established  by 
probate  or  letters  of  administration  under 
the  Indian  Succession  Act  or  the  Hindu  Wills 
Act.  The  last  portion  of  the  clause  refers  to 
a  will  to  which  either  of  these  two  acts  ap- 
plies. Consequently,  where  a  Hindu  testator 
residing  in  the  United  Provinces  has  left  a 
will,  there  is  nothing  to  preclude  the  devises 
from  applying  for  a  succession  certificate  to 
collect  the  debts  of  the  deceased  as  none  of 
those  two  Acts  applies  to  him.  JAilNA  KUAB 
u.  DAUL.\T  R.AI.    2  A- L- J.,  126. 

6.     S.    3,    (2)   8,   9 — Order    to  file  security. 

Where  a  Judge  acting  under  s.  9  of  tha 
Succession  Crtificate  .Act  requires  security 
to  be  furnished  by  a  person  to  whom  a 
certificate  of  succession  is  granted,  the 
amount  of  the  security  should  be  specified 
in  the  order  and  a  time  should  be  pre- 
scribed within  which  the  security  must  be 
■furnished. 

Semble  that  s.  8  of  the  Act  cannot  be 
applied  to  the  case  of  the  fixed  deposit  in 
a  bank,  such  not  being  a  "security"  with- 
in the  meaning  of  s.  3  (2).  GULRiJI  KUN- 
WARI    V.   JAGDEO    PRASAD.     I.   L-  R-   28 

A-  477. 

7  S.  3.  5,  8 — Appointing  curator  without 
taking  evidence  under  s.  3  is  illegal — C.  P 
C.   S   622. 

Held,  Subrah^nanya  Aiyar,  J.  dissent- 
ing:— An  order  by  a  District  Judge  ap- 
pointing a  curator  without  making  an  in- 
quiry under  s.  3  of  Act  XIX  of  1891 
should  be  set  aside,  as  s.  3  is  mandatory 
and   not   directory. 

Wliite  C.  J.  The  Judge  acted  without 
jurisdiction  or  with  material  irregularity. 

Shephard  J.  The  Judge  acted  within 
the  jurisdiction,  but  witli  material  irregu- 
larity KRISTN.ASAMI  PUNNtKONDAR  v. 
MUTHUKRSTNA  PUNNIKOXUAR.     M- L- 

J-  1901  P-  78=24  M    3G4 

8.  S-  3>  19 — Appeal  from  the  order  of 
Agent  to  the  Governor  at  Vizagapatam — Ge- 
neral Clauses.  Act,  1S68.  S.  2  (12)— Madras 
Act   XXIV  of  1S39. 

By  S.  3  of  Act  XXIV  of  1839  and  Rule 
X,  CI.  4.  framed  under  that  Act,  the  Agent 
to  the  Governor  at  Vizagapatam  is  the 
Judge  of  the  Principal  Civil  Court  of  Ori- 
ginal Jurisdiction  in  the  Agency  of  Viza- 
gapatam. In  S.  2  (12)  of  the  General 
Glauses  Act,  1868,  which  was  in  force  when 
the  Succession  Certificate  Act  w.as  passed, 
"District  Judge"  is  defined  as  the  Judge  of 
the  Princip.il  Civil  Court  of  Original  Ju- 
risdiction. S  3  of  the  Succession  Certifi- 
cate Act  defines  the  District  Court  as  a 
Court  presided  over  by  a  District  Judge. 
The  Agent's  Court  is,  therefore,  a  District 
Court,  and  an  appeal  lies,  therefore,  un- 
der S.  19,  Succession  Certificate  .Act.  from 
his  order  as  from  an  order  of  District 
Court.  18  M.  2-37  dist.  GUHUVARAJU  v. 
GOPINATHA  TRIPATHI,  18  M-  L-  J..252. 
Sec   also   No.  43   infra. 

9.  S.  4. — "Debt" — Suit  by  son  of  deceased 
martgagee  for  amount    due  on  usufructuary 
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morUjage — Failure  to  produce  certificate  of 
heirship — Biglit   to   recover. 

A  Hindu,  being  the  usufructuary  mort- 
gagee of  cortain  lands,  died,  leaving  an  ad- 
opted son  and  two  widows.  Tiie  widows 
assigned  tbo  mortgage  witUoat  considera- 
tion. The  mortgagor  sold  the  equity  of  re- 
demption to  a  purchaser  who  paid  off  the 
Tnort^age  to  the  assignee  of  the  widows. 
Tlie  adopted  sou  than  sued  the  mortgagor, 
tlie  widow,  their  assignee  and  the  pur- 
chaser of  the  equity  of  redemption  to  re- 
cuver  the  amount  due  under  the  mortgage, 
or  for  possession  of  the  lauds  until  the 
mortgage  amount  should  be  paid,  but  he 
did    not    produce    a   certificate   of    heirship: 

Held  that  he  was  entitled  to  recover 
as  against  tlie  mortgaged  property.  The 
money  sued  for  was  not  due  under  a  coo- 
tract,  but  was  in  reality  the  value  of  the 
plaintiff's  mortgage  interest.  In  strictness, 
plaintiff  was  entitled  to  a  decree  for  the 
land  itself  and  it  was  only  by  his  consent 
tliat  money  was  awarded  in  lieu  of  the 
laud.  The  amount  could  not,  therefore, 
rightly  bo  treated  as  a  debt  within  the 
meaning  of  the  Succession  Certificate  Act, 
and  the  failure  of  the  plaintiff  to  produce 
a  certificate  was  no  bar  to  a  decree  being 
passed  in  his  favour.  ARUMUCUM  PIL- 
LAI  V.  VALUBA  KOUNDAN.  24  M.  22- 
9  (a).  S-  4- — Necessity  of  CertijLcale  by  a 
member  of  joint  Hindu  family. 

A  certifioate  under  Section  4,  Act  VII 
of  1880,  is  not  necessary  in  the  case  of  the 
plaintifi  suing  iu  respect  of  debts  to  which 
be  had  become  entitled  as  a  member  of  a 
joint  Hindu  family  by  right  of  survivor- 
Bhip. 

When  a  certificate  of  succession  is  not 
produced  with  the  plaint  proceedings  may 
be  stiiyed  and  the  plaintiff  directed  to  take 
measures  to  procure  it.  P.  li.,  13  of  1883, 
followed.  P.  R.,  102  of  1S90,  exiilaiaed.  MAYA 
BAM  V.  siiiB  DAS.  84  p.  L  K-,  1901= 
Punjab  Record,  20  of  1901. 

10-  S-  i-— Certificate — Personal  decree — 
Suit  for  sale  on  a  mortga-ge. 

S.  4  of  the  Succession  Certificate  Act  (VII 
of  188'J)  limits  the  necessity  of  a  certificate 
under  the  .Act  to  those  suits  in  which  the 
Court  is  called  upon  to  pass  a  personal  decree 
against  a  debtor  of  a  deceased  person  for  pay- 
ment of  his  debt ;  and  does  not  apply  to  a 
suit  for  a  sale  on  a  mortgage.  Katichan  Modi 
V.  BaiJ  N.illi  Singh  (I.  L.  B,,  I'J  Gal.,  336)  ; 
Baid  Natii  Das  v.  Shamanand  Das  (I.  L.  R., 
22  Cal.,  143),  and  Mohomed  Yiisuf  v.  Abdur 
Rahim  (I.  L.  R  ,  26  Cal.,  13'J)  followed.  Patch 
Chand  v.  Mohamad  Bakhsh  (I.  L.  B.,  16  All., 
259)  not  followed,  Santaji  Khanderao  v. 
Rnoji  (I.  L.  B.,  15  Bom.,  105)  distinguished. 
NANCHAND  v.  YENAWA.     6  B.   !•  R-,  583 

=  28  B  630. 

11.  S>  4. — Certificate  not  necessary  in  so  far 
as  the  decree  is  viade  inforceable  against  mort- 
gaged property,  but  necessary  so  far  as  the 
decree  imposes  persojial  liability. 
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A  decree  for  the  enforcement  of  a  mortga- 
gee's rights  as  against  the  mortgaged  property 
is  not  a  decree  for  a  '  debt '  within  the  mean- 
ing of  8.  4  of  Act  VII  of  18S9;  but  it  would  bo 
otherwise  with  reference  to  a  personal  decree 
for  tho  debt,  and  a  oertifioate  will  be  a  eondi- 
tiou  precedent  to  such  a  personal  decree. 
Fateh  Chand  v.  Muliaminad  liukhsh,  (I.  L.  B., 
16  All.,  2.5'J),  not  followed.  PALANIYANDI 
V.  VEEBAMMAL.     I.  L.  R-,  29  M-  77. 

12.  S-  4- — Heir  of  mortgagee  applying  for 
supplementary  decree — Succession  certificate — 
"  Debt"— Transfer   of   Property  Act,    S.  90. 

A  mortgagee  died  after  a  preliminary 
decree  had  been  made  in  a  mortgage  suit,  and 
his  sons  got  themselves  substituted  on  the 
record  and  an  order  absolute  was  made  ia 
their  favour,  but  on  the  proceeds  of  the  sale 
of  the  mortgaged  property  proving  insuffi- 
cient, they  applied  for  a  personal  decree  for 
the  balance  under  s.  90,  Transfer  of  Property 
Act. 

Hiid,  that  until  the  applicants  obtained 
a  certiQcaLe  under  the  Succession  Certificate 
Act,  no  such  decree  could  be  made  in  their 
favour.  SAHADEN  SUKUL  v.  SHEIKH 
SAKHAWAT.  12  C-  W-  N-  145,  (See  col 
693). 

13-  S.  4. — Whether  Court  can  enquire  if 
a  debt  is  really  due 

It  is  not  competent  to  a  Court  grant- 
ing the  succession  certificate  to  enquire  be- 
fore tho  grant  of  the  certificate  into  the 
question  whether  the  debt  alleged  by  the 
petitioner  is  really  due  or  not. — ANDALAM- 
MAL  V.    VENKATACHAELU.     17  M-    L.  J. 

257. 

14.  S-  4. — Joint  decree- holders,  right  to 
execute  a  decree  jmsscd  in  fu'uoiir  of — Exe- 
cution of  decree  by  a  survivor  of  two  Joint 
decree-holders — Heir  of  a  decree  holder,  right 
of,   to  execute   a  decree. 

A  and  B  were  awarded  oi.-rtain  .'sums 
under  a  decree  jointly  and  certain  other 
sums  severally.  A  died  and  B  claimed  to 
execute  the  whole  decree  as  the  survivor 
of  the  joint  decree-holders  and  as  the  heir 
of  the  other  decree-bolder,  without  produc- 
ing Succession    Certificate. 

Held,  that,  so  far  as  the  sums  awarded 
jointly  were  concerned,  the  surviving  dec- 
ree-holder could  execute  the  decree,  but 
she  could  not  be  allowed  to  execute  it  with 
respect  to  tho  sums  awarded  severally  with- 
out the  production  of  a  Succession  Cer- 
tificate. 20  C  83;),,  16  A  2j3  rein.  RAI 
JAGATPAL  SINGH  v.  THAKUBAIN  BI- 
LAS    KUNWAB,   10   0-    C-   878- 

15.  S.  4 — Iu  ^  suit  to  recover  doxoer  by 
an  heir  of  a  di  ceased  wife  against  her  hus- 
band, tlie  plaintifi  is  not  entitled  to  a  dec- 
ree U'itliout  certificate  require  d  by  Aci.  See 
Mahomedan  Law  (Dower),  ABDUL  KARIM 
0.   MAKBUL-UN-NISSA,  A.    W.  N.     1908 

p.  113 

16.  8.   4. — Certificate  for  part  of  a  debt. 
Held,    folloioiug    19    .4«.,   129   (Chamier, 

J.,   dubitente)   that  a  Succession     Certificate 
cannot   be    granted     for   collection    of   part 
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only  of  a  debt.  AKBAR  KHAN  v.  BIL- 
KISARA  BEGUM.  \V.  If.,  A-  1901.  P- 
125- 

17.  S.  4. — Res  Judicata — Exccu'ion  of  de- 
cree—Principle  of  res  jadioata  as  ap plied  to 
execution  proceeding. 

The  principle  of  res  judicala  applies  to 
prevent  parties  raising  a  second  time  in 
tbe  same  suit,  or  in  tlio  same  execution 
proceedings,  an  issue  which  in  that  suit, 
or  in  the  execution  proceedings  in  the 
suit,  had  been  previously  determined.  The 
principle  of  res  judicata  does  not  depend 
for  its  applioatiOQ  upon  the  question  whe- 
ther the  decision  which  is  to  be  used  as 
an  estoppel  was  a  right  decision  or  a 
wrong  decision  in  law  or  on  facts.  A  de- 
fendant-respondent cannot  avoid  the  ap- 
plication of  the  principle  of  res  judicata 
by  saying  that  he  did  not  appear  at  the 
trial  of  the  suit,  and  a  plaintiff  who  has 
got  an  ex  parte  decree  on  proof  of  his  title 
or  on  failure  of  the  defendant  to  prove  a 
defence,  the  onus  of  proving  which  was  on 
him,  cannot  be  deprived  of  the  full  benefit 
of  the  decree  which  he  has  obtained  by 
the  fact  that  the  defendant  did  not  ap- 
pear in  Court  to  protect  his  own  interest. 
Bam  Kirpal  v.  Eu2>  Kuari,  (I.  L.  R.,  6  .\11. 
2GU)     referred     to.     BEHARI     LAL    v.    MA- 

JID  ALL    24  A-  138. 

18  S.  4— Debt.     Meaning  of. 

Held,  that  a  suit  for  account  is  not  a 
suit  for  a  debt  within  the  meaning  of  s. 
4  of  the  Siiooession  Certificale  Act-  BI3- 
SESWAR  ROY    V.    DURGADA3   MEHARA. 

82  C-  418- 

19  S.  i—T.  P.  A.—S.  90—Exparte  de- 
cree— Court's  inherent  poiuer  set  it  aside — Cer- 
tificate. 

An  ex-parte  decree  was  passed  under 
section  90  of  the  Transfer  of  property  Act 
in    a  suit,  to    enforce   a  mortgage. 

Held,  that  the  Court  had  an  inherent 
power    to    set   it   aside  (32  C.  253  followed.) 

A  decree  can  only  be  passed  under  s. 
90  T.  P.  A.  again  a  a  defendant,  from  whom 
tho  balance  is  legally  recoverable.  The 
Court  cannot  pass  any  decree  under  section 
90,  T.  P.  A.  in  favour  of  the  respresenta- 
tive  of  the  mortgagee,  where  no  certificate 
had  been  obtained  by  him  under  any  of 
the  Acts  mentioned  in  section  4  of  the 
Succession  Certificate  Act,  and  a  certificate 
which  is  granted  after  the  passing  of  the 
decree  under  section  90  is  not  safificient  to 
get  rid  of  the  diiEeulty  put  in  his  way  by 
the  clear  language  of  section  4  of  the  Suc- 
cession Certilicate  Act.  ABDUL  SATTAR 
V.  SATYA  BHUSHAN  DAS,  35  C-  767- 

20  S-  4. — Succession,  certificate — Execution 
of  decree — Jurisdiction  of  execution — Court  to 
(lueslion  validity  of  decree. 

Where  tho  Court  refused  execution  of  a 
decree  on  the  ground  that  it  should  not  have 
been  passed  since  plaintiff  had  not  obtained 
succession  certificate  before  passing  of  the 
decree —  i 


Sup:  Govt,  acts  (VII  of  1889)  {Contd.) 

Held,  that  as  the  Court  executing  a,'decroe 
is  not  competent  to  question  the  v.Uidity  o£ 
a  decree  passed  by  a  Court  of  competent 
Jurisdiction,  tho  execution  Court  had  acted 
with  material  irregularity  in  rofusing,'execu- 
tion  of   the    decree.— TIKA    BAI    v.   GODHA 

RA>[.  -p.  W.  R.,  1906  P  ;35  =  145.-P-.L.  E. 
1906- 

20  (a)  S.  4' — Decision  of  suit  pending  deci- 
siou  of  application  for  certificate  is  iviproper — 

Held  that  tho  dismissal  of  a  suit  for  non- 
production  of  a  succession  certificate  within 
15  days  fixed  by  the  court  is  improper  where 
application  for  obtaining  the  certificate  is 
pending  in    court.— AMIR   SlNGIi    v.    RAM 

CHAND-94P.  L-  R  1902- 

21  S.  4, — Sub-S.  I  cl.  A— Suit  upon  a 
usufructuary  mortgage  by  the  heirs  of  the 
deceased  mortgagee  whether  maintainable 
loilhout  a  succession  certificate,  in  a  case 
tvhere  the  mortgagee  becomes  entitled  to  a 
personal  decree  against  the  mortgagor  on  the 
happening  of  certain   events. 

In  a  suit  by  the  heirs  of  a  deceased  mort- 
gagee upon  an  usufructuary  mortgage  by  the 
terms  of  which  the  mortgagee  was  precluded 
from  suing  for  tho  money,  the  Court  of  First 
Instance  gave  a  personal  decree  against  the 
mortgagor  by  reason  of  the  mortgage  security 
having  been  impaired  on  the  happening  o£ 
subsequent  eveuts.  The  Lower  Appellate 
Court  reversed  the  decision  of  the  First  Court 
on  the  ground  that  having  reference  to  s.  4 
of  the  Succession  Certificito  Act  (VII.  of 
1889),  the  suit  was  not  maintainable 
without  a  certificate. 

>:f.,'/(Z  that  in  such  a  case  it  could  not  be 
said  that  the  money,  for  wh.ch  the  suit  was 
brouylit,  was  a  debt  due  to  the  estate  of  the 
deceased  mortgagee  within  th^  m  ^anillg  of  s, 
4,  sub-s.  I,  cl.  (\)  of  the  Succession  Certificate 
Act,  and  that  the  suit  was  maintoiuable. — 
UJIIWH;  CHANDRA  PRAU.\NIK  v. 
MOTIIURA  MOHAN  HALDAR,  5.  Q-  W.  Tg. 

607  =  28  C  256. 

22-  S-  5- — Power  of  Court  to  question  the 
right  of  another  Court  granting  certificate. 

The  power  of  granting  certificates  of  suc- 
cession and  of  extending  such  certificates 
has  been  conferred  upon  District  Courts  by 
the  Succession  Certificate  Act,  1889.  When 
such  a  certificate  has  been  granted  by  the 
Court  before  whicli  such  succession  certifi- 
cate is  produced  as  authority  to  collect  the 
debt  entered  therein  to  question  the  right  of 
the  Court  which  granted  tho  certilicate. 
iWRGA  DAS  V.  GULLU.     A-  W.   N-,   1904. 

P  172  =  27  A- 87- 

23-  S-  5.— See  Ss.  3,  5,  S—2i  M.  36J,  No.  7 
supra. 

24-  S-  6.  7,  9. — Summary  proceedings — 
Questions  of  disputed  adoption  nut  to  be  deter- 
mined in  such  proceedings — Security — Guar- 
dian's right  to  certificate  on  behalf  of  the 
minor. 

Questions  arising  under  tho  Succession 
Certificate  Act  (VIl  of  1889)  r.re  to  b^  doter- 
mined  by  a  summary  proooedi'ig,  i.  e.  by  a 
short  inquiry  leading  up  to  and  resulting  iu  a 


(    801    ) 


Civil.   DIGEST  OP  OASES 


(    802    ) 


Sup:  Govt,  acts  (VII  of  1889)    [Gontd.)     I  Sup:  Govt,  acts  (VII  of  1889)    {Contd.) 


rapid  decision  in  contrast  with  tUo  lengthy 
iuvestigatiou  which  m.iy  be  required  for  the 
more  tardy  doteriniuatiou  of  a  regular  suit. 
The  nature  of  the  inquiry  must  depend  on 
the  circumstances  of  each  case.  Au  appliea- 
tiou  by  a  guardian  of  a  minor  is  not  contem- 
plated by  s.  0,  ol,  (d),  of  Act  VII  of  1889, 
which  only  permits  the  petitiouor,  who  claims 
the  right  for  himself,  to  apply.  Where  on  au 
application  for  a  certificate  undec  the  Suc- 
cession Certificate  Act  (VII  of  18S'J)  s.  6, 
questions  of  adoption  affecting  the  right  to 
the  oertifioate  were  raised,  which  could  not 
be  summarily  disposed  of. 

Held,  that  the  Judge  ought  to  have  decid- 
ed the  prima  facie  right  of  the  applicant 
under  cl.  3  or  ol.  4  of  S.  7  of  the  Act  without 
waiting  to  decide  the  issue  raised  as  to  the 
adoption.     GULABCIIAN'D   v.    >IOTI  CHAT- 

KAJI.    3  B  L.  R  ,  795  =25  B.  523. 

25— S-  6.  Cl.  (d)—auaidLaii   and  Wards  Act 
{VIII  of  1V90),  s.  2T. 

A  certificate  under  the  Succession  Certi- 
ficate Act  (VII  of  1880)  can  be  granted  to  the 
guardian  of  a  minor.— Sx  jxir/o  JIAHAnEV 
GANGADHAB,  I.  L.  E-,  28  B.  344;  6  B. 
L  R..  281- 

26  S.  7 — Summary  enquiry 
Thoi-e  must  be  au  enquiry  before  a  certi- 
ficate under  .\ct  VII  of  1880  can  be  granted, 
but  the  enquiry  is  to  bea  summary  one.  The 
order  of  the  Ju 'ge  granting  such  certificate 
was  af'tirmcd,  although  the  enquiry  made  by 
him  was  not  of  a  voi-y  protracted  nature. — 
MUST.    TIG  III      P.EGUM    v.     SYED     ALI 

NAWAB  -5.  C-  ■W.  N.  494. 

27  S-  T—Ccrlijicate,  ri.jkt  to-Title. 
In  n  proceeding  under  s.  7  of  the  Succes- 
sion Gortifioate  Act  (VII  of  1889),  the  Court 
is  bound  to  decide,  though  in  a  summary 
manner,  the  question  as  to  the  right  to  the 
certificate,  especially  when  there  is  a  conflict 
between  iwo  parties.  Baijhu  Math  Miser  v. 
Pate  Koer  (G  0.  W.  N.  345)  distinguished. 
Hurri  Krishna  Panda  v.  Dulabhadra  Panda, 
(I.  L.  R..  23  Gal.  431)  approved  of.— BASXNTA 
LAL  V.  PARBATI    KOER-I.   L-    R.,    31    C- 

133  ;  8  C  W.  N  51. 

28  S.  l.-Object  of. 
The  objjct  of  this   Act  is   to    obtain    the 

appointineut  of  some  one  to  give  a  legal  dis- 
charge to  debtors  to  the  estate  for  the  debts 
due,  and  not  to  have  nice  and  iutric.ite  ques- 
tions of  law  as  to  the  rights  of  parties  to  the 
estate  of  the  deceased  decided  on  an  applica- 
tion under  it.— GUNINDKA  PR03AD  u. 
JUGMAIA  BIBI-I.  L.  R.,  30  C-  581. 

29  S-  T-—Sce  s.  1,  7—5    li.  L.  R.    7:il  =  SS.  D. 
11)  No.  1    supra. 

30  S-  T-See  s.  6.  7,    9—33.    B.   523   No.    2i 
supra. 

30  (a)  S-  T.— Rival  Claimant. 

Under  this  section  a  D.  J.  is  bound  to 
decide  speedily  which  of  the  rival  claimants 
is  entitled  to  the  certificate.  He  can  not  re- 
fuse to  decide  on  the  ground  that  difficult 
questions  of  law  or  fact  are  involved  or  the 
matter  is  in  dispute  iu  a  suit  regularly  in- 
stituted-137p.  R.  1907. 


31     S.    7    (3) — Succession    ccrtijlcatc^Eii- 
g_uiry  necessary. 

Though  the  proceedings  under  Act  VII 
of  1889  are  summary  and  the  Court  is  not 
required  to  enter  into  and  decide  the  rights 
of  the  parties  as  if  he  were  trying  a  suit 
yet  before  passing  a  decision,  it  is  bound 
at  all  events  to  enter  into  some  enquiry 
and  base  its  decision  upon  primi  facie 
evidence  with  which  it  is  sufficiently  aa- 
tisfied. 

When  on  the  application  of  a  Hindu 
widow  it  was  contended  for  the  other  side 
that  as  her  deceased  husband  was  mem- 
ber of  a  joint  Hindu  family  she  was  not 
entitled  to  his  estate  and  the  Court  pass- 
ed order  granting  certificate  to  her  with- 
out making  any  enquiry  in  the  matter,  the 
Hight  Court  set  aside  the  order  aud  di- 
rected the  lower  Court  to  mike  the  en- 
quiry.    BALMAKUND  y.    KU.VDAN    KUN- 

WAR,  A  W.  N  1905,  p.  44-2-  A.  I.. 
J.  144-27.  A    452- 

32  8.  8— ^ee  section  3,  8,  9 -38  A.  477 
No.  G  and  section  3,  5,  8 — 24  M.  3G4  No.  7 
sujyra. 

32  (i)  8.  Q— Cancellation  of  security  bond. 
Held,    that    a    person     who    has    givea 

security  and  executed  a  bond  under  tha 
provisions  of  section  9  of  the  Suocessioa 
Certificate  Act,  VII  of  1889,  cannot  be  re- 
lieved of  his  liability  so  long  as  the  certi- 
ficate of  succession  granted  by  Court  holds 
good.     KAMAti  DIN  u.   1IUS3AXI.MAT    IIAJ- 

RAN.    5  p.  L.  R .  1901- 

33  S.  3— Security  bond  for  the  benefit  of 
real  heir  and  not  reversionary  heirs. 

By  taking  security  under  sootiou  9  of  tha 
Sueession  Certificate  Act  the  contingent 
interests  of  reversionary  heirs  are  not  protect- 
ed when  the  certificate  granted  in  the  sama 
proceeding  is  given  to  the  real  heirs.  BAI 
PARSON  V.  SOJINATH  KAUSA.  5.  R.  L.  R. 
929. 

34  8.  9— See  C.  P.  C.  S.  43— ZAKI  ALI 
KHAN  y.  JAFAR    ALI     KHAN.  2- 0- C-   17- 

35— S.  9— Sec  s,  3,  8,9-33.  A.  in— No  6 
supra. 

36-  S.  9,  lO^Ordcr  granting  certificate 
conditionally  on  the  giving  of  security  by  the 
applicant^  Appeal. 

When,  on  an  application  for  the  grant 
of  a  certificate  of  succession  under  S.  7  o£ 
Act  VII  of  1889  tha  Court  passes  an  order 
conditioned  on  the  previous  filing  of  sacur- 
'ty,  such  an  order  is  not  an  order  "grant- 
ng,  refusing  or  revoking  a  certificate  with- 
n  the  meaning  of  S.  19  of  the  Act,  and 
no  appeal  will  lie  therefrom.  Bhaijioani 
V.  \Manni  Lai,  (I.  L.  R.,  13  All.  214)  and 
Bcii  Dcvkore  v.  Lalchand  Jivanias,  (I.  L. 
R.,  19  Bom.  790),  foUowei.  Venkatasioami 
Naik  V.  Chinna  Naraijana  Naik  (5  >I.  L.  J. 
28);  Ariya  Pillal  v.  Tkangammil  (I.  L.  R., 
20  Mad.  442).  and  Radha  Rani  Dassi  v. 
Brindabun  Chundra  Btsack,  (I.  L.  R.,  2.5 
Gal.    320),   referred    to.— NANNHU    MVL    u. 

GULBAO,  A.  W.N.  1903-  p.  235-23.  A. 
178- 
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37.  g.  2.— See  S.  6,  7,  9-25.  B.  523  No. 
24.  supra. 

33.  g.  10.  ^9 — Order  extending  certifi- 
cate—" Order  granting  a  certificate " — Ap- 
peal. 

The  extension  of  a  certificate  under  s. 
10  of  the  Succession  CortiScats  Act  to  ad- 
ditional debts  is  not  the  grant  of  a  certi- 
ficate so  as  to  give  a  right  of  appeal  un- 
der S  19  of  that  Act  against  the  extension 
— VENKATESWARUIiU  v.  BRAHMAR\- 
VUTU    BAJA    KRISTNAJI,   25     M-    634- 

89-  S-  16- — Siiii  pending  in  respect  of  the 
debt  foru-hich  certificate  is  applied  for  and 
granted— Bi^ht  of  tkc  certificate  holder  to 
prosecute  the  suit  -Civil  Procedure  Code,  s.  3G6 
inapplieaUc.  .  ^.^     i 

A  widow,  holding  a  succession  certificate 
for  the  debt  due  to  hur  husband  can  aloco 
brino  a  suit  for  such  debt  and  recover  it.  If 
her  husband  brought  the  suit  and  died,  she 
as  the  holder  of  the  succession  certificate, 
■will  also  be  entitled  as  of  right  to  prosecute 
the  suit  of  her  husband.  Where  at  the  date 
of  the  application  for  succession  certificate, 
a  suit  is  pending  for  the  recovery  of  the  debt 
in  respect  of  which  the  certificate  is  applied 
lor,  the  certificate  holder  alone  is  entitled  as 
of  right  to  prosecute  the  suit.  S.  366,  ex- 
planation, has  no  bearing  on  the  question. 
MINATCni  ACni  V,  AN-ANTHANARAYANA 

AIYAR.    laM-I-J-.  380-26  M-  224  at 

229 

40-  S-  IBi  cl.  (e).— Hindu  Law— Joint  fa- 
inibj— Death  of  one  member-Certificate  to 
widow— Suit  by  other  mcviber  for  declaration- 
Specific  Relief  Act,  Section  42. 

The  plaintifl  who  was  member  of  an  un- 
divided Hindu  family  brought  a  suit  after 
the  death  of  auothei  member  of  the  same 
family  for  a  declaration  thnt  the  plaintiff  v/as 
entitled  to  collect  the  debts  set  out  in  the 
plaint  due  to  the  deceased. 

The  defendant  who  was  the  widow  of  the 
deceased  had  obtained  a  succession  certificate 
under  Act  VII  of  1839  entitling  hor  to  collect 
the  plaiut  debts  of  her  deceased  husband  on 
giving  security  which  she  had  done. 

Held,  that  in  spite  of  her  having  done  so, 
the  suit  of  the  plaintiff  was  maiutainalple, 
and  vfas  one  under  section  42  of  the  Specific 
Belief  Act,  and  was  not  barred  under  section 
18,  el.  (e)  or  anv  other  provision  of  Act  VII 
of  18fi9.     CHIN'NAPPA  CHETTIAR.  v.  THU- 

LASI  aMMal.    15  M-  !«•  J-.  399- 

41-  S.  19-  Order  granting  certificate  con- 
ditional on  ftirnishing  security  not  appealable. 

If  a  certificate  is  granted  conditional  on 
the  applicant's  furnishing  security,  no  appeal 
lies  under  8.  19  from  such  order.  13  A.  214; 
26  A.  214  :  173  foil.— 

Per  Richards,  J.  (doubting),  Where  the 
order  of  the  District  Court  grants  the  ap- 
plicant the  right  to  obtain  certificate  on  the 
furnishing  of  security,  but  no  time  is  fixed 
■within  which  it  -hould  be  furnished  nor 
the  consequence  that  should  follow  upon 
failure  to  do  so  set  forth  the  order  falls  with- 
in S.  19  o£   'lie    Act.    The   order  which  the 


Legislature  •intended  to  be  appealable  ■was 
the  decision  of  the  court  as  to  who  was  or 
was  not  the  proper  person  to  be  granted  a 
certificate  and  not  the  question  wh-  ther  or 
not  that  person  should  within  definite  or 
indefinite  period  furnish  security.  GAURI 
DUTT  V.  ■MASAMMAT  MAIKIA.  2  A-  It.  J. 
606     ('S««  eilso  No.  H  infra.) 

42  8-  \2— Succession  certificate — Insur- 
ance-money—Hindu Law— Self  acquired  pro- 
perty- Discretion   in  granting    certificate. 

The  widow  of  a  deceased  Hindu  applied 
for  a  succession  certificate  to  enable  her 
to  collect  the  monies  due  on  policies  of 
issurance  standing  in  the  name  of  the  de- 
ceased. Tlio  brother  of  the  deceased  opposed 
the  application  on  the  ground  that  the 
policies   were    joint   family  property. 

Held,  that  the  widow  was  entitled  to 
the  certificate,  for  the  money  connected 
with  insurance,  the  premia  for  which  were 
paid  out  of  the  salary  of  the  deceased, 
was  prima  facie  his  separate  property.  RA J- 
AMMA     V.     liAMAKBISHNAYYA.     29     M. 

121- 

43  S-  19 — Agent  to  the  Governor  at  Viza- 
gapatam — Appeal— I  i  'trict    Court. 

Under  section  19  of  this  Act,  an  appeal 
lies  from  the  order  of  the  Court  of  the 
Agent  to  the  Governer  at  Vizagapatam  as 
from  an  order  of  a  District  Court,  (18  M. 
227  dissented)  BABUBALENDRANl  GURU- 
VABAJU  V.  BABUBALENDRANl  CHAND- 
RASAKRA  RAja,  3  M-  L-  T-  264-  (See 
also  No.  6  supra. 

44  8.  19 — Security,  certificate  granted  on 
condition  of  giving— Appeal  from  order  re- 
quiring security  brforc   gi anting  certificate. 

An  order  under  the  Succ-:ssion  Certi- 
ficate Act;for  the  giant.of  a  certificate  condi- 
tional on*  the  applicant  furui^bing  secar- 
ity  is  not  appealable.  Sucb  an  order  i3 
not  an  order  refusing  a  certificate.  DEL- 
RAJ  KUAR  V.  JAGDAT  SINGH,  5  Q.  Q., 
218.    See    also   No.  41  supra. 

45  8.  19— See  section  3,  19 — 18  M.  L. 
J.    252   No.    8  supra. 

4G  8  19— See  section  9,  19—26  A.  173 
Na  36  and  S.  10,  19-25  M.  634  No.  38 
supra. 

47  8.  180  aid  212 — Apphcatton  for 
Letters  of  Administration— Original  will 
deposited  and  registered  in  Scotland — Copy 
certified  under  the  hand  and  seal  of  Notary 
Public  to  be  true  copy  of  original  granted  by 
Assistant  Keeper  of  Register  of  Deeds  produced 
— Copy  not  admissible  under  S.  03,  Euidence 
Act.'' 

An  application  was  made  under  S.  180 
and  212  of  the  Sucession  Act,  for  Letters  of 
Administration.  A  copy  certified  under  tbe 
band  and  seal  of  a  Notary  Public  to  ba  a 
true  copy  of  the  original  granted  by  the 
Assistant  Keeper  of  the  Register  of  Deads, 
of  Scotland,  neither  purporting  to  be  a  copy 
made  from  the  will  itself  nor  bearing  any 
certificate  that  it  had  been  compared  with  cbo 
original,   nor  shown  to   be  a  copy  admissible 
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in  England  to  prove  the  original,  was  produ- 
ced,  along    with  the  application. 

Held  that  this  was  not  a  properlyautlion- 
tioated  copy  of  the  will  and  was  inadmissible 
as  secondary  evidence,  under  S.  63  of  the 
Evidence  Act,  and  that  the  applicant  should 
produce  a  copy  certified,  by  tlie  Keeper  or 
Assistant  Keeper  of  the  Register,  to  be  a  true 
copy  of  the  original  will  to  be  acted  upon. 
IN  THE  MATTER  OP  THE  ESATB  OP 
ADAM  ROBERTSON  WHYTE,  14  B- L- E- 
S3 

77— Act  VIII  of  1890  (Guardian  ajid 
Wards  Act). 

1.  s.  1    and  Chapter  ITI. 

A  District  Judge,  who  is  also  a  Deputy 
Commissioner  in  Santal  Perganas,  can  ap- 
point himself  guardian  of  a  minor.  In  his 
two  oliicos  as  District  Judge  and  Deputy 
Commissioner,  he  has  in  the  eyes  of  law 
two  district  persona?,  and  in  the  latter 
capacity  when  he  is  appointed  a  guardian 
of  a  Minor,  he  is  subject  to  the  control 
of  his  own  authority  as  a  District  Judge, 
which  is  different  from  his  capacity  of  a 
Deputy  Commissioner.  The  sections  of 
Chapter  III  are  applicable  to  persons  other 
than  the  Collector  appointed  as  guardian. 
KESHOBATI     KUMARI   v.   SOTYA   NARA- 

IN  SINGH.    34   C-  569- 

2.  S.  7,  11,',  13,  46— District  Judge — Ap- 
plication for  appointment  of  guardian — Re- 
ference to  a  Subordinate  Judge  to  record  evi- 
dence and  submit  report — Irregularity — Minor. 

A  District  Judge,  upon  roociving  an 
application  for  the  appointment  of  guar- 
dians to  the  persons  and  property  of  minors, 
fixed  a  day  for  heiring  tliC  same  before 
the  Sabordinate  Judge,  and  directed  that 
Court  to  take  evidence  and  report  on  the 
case.  The  Subordinate  Judge  recorded  the 
whole  evidence  and  submitted  a  report, 
upon  the  strength  of  which  the  District 
Judge     dsiposed  of    the    application. 

Held  tliat  the  procedure  adopted  by 
the  District  Judge  was  illegal  and  vitiat- 
ed the  whole  inquiry.  Ganesh  v.  KHsab<ii, 
(I.  L.  R.,  23  Bom.  G98)  followed.  NARA- 
YAN  SHRIDHAR  v.  RAMCHANDRA  KOND 
DEVE  BELHE.  23  B-  716  =  4-  B-  L.-E., 
i£02-  p.  511- 

g.  S-  7  '""i  17— And  Act  XL  of  1S58—A 
fit  person  1/  be   appoiided  guardian. 

A  was  appoinied  guardian  of  a  minor's 
proporiiy  under  S.  7,  Act  VIII  of  1890.  On 
appeal  B.  tlie  appellant  contended,  (I)  that 
Act  VIII  of  1890  confined  the  selection  of 
a  guardian  to  these  of  his  relations  who 
were  entitled  under  the  law  to  which  the 
minor  was  sul'jct  to  act  as  his  guardian, 
that  though  b.  S.  7  of  Act  XIj  of  1S58 
now  repealed  by  Act  VIII  of  1S90,  a  friend 
of  the  minor  might  have  been  appointed 
guardian  of  his  property  in  piofereuco  to 
relatives,  S.  17  of  the  latter  Act  had  altered 
the  law  and  now  a  friend  of  tl^e  minor 
could   not    ha   appointed    in   pretareuco    to 


Sup:  Govt,  acts  (VIII  of  1890)    {Gontd.) 

relatives  entitled  and  willing  to  bocomo 
guardians,  and  (2)  that  the  appoiutrac^nt  of 
some  other  person  would  be  more  agree- 
able   to    the   appellant. 

Held,  that  S.  17  of  Act  VIII  of  1890, 
merely  enacted  plainly  and  distinctly  what 
was  apparently  intended  but  not  clearly 
expressed  by  Act  XL  of  1858,  namely,  that 
the  Court  should  make  a  selection  con- 
sistent with  the  law  to  which  the  mi- 
nor is  suljjact,  provided  that  the  selection 
was  for  the  welfare  of  the  minor  and  there- 
fore the  appointment  made  Ijy  the  Court 
below  was  not  one  not  authorised  by  Act 
VIII  of  1890  merely  because  there  happen- 
ed to  bo  in  existence  guardians  indicated 
by  the  law  to  which  tho  minor  was  subject 
who   were    willing   to   act. 

Held,  also  that  merely  because  it  would 
be  more  agreeable  to  the  appellant  B  if  some 
person  otlier  than  A  wore  appointed  guardiaa 
was  no  reason  to  reverse  the  appointment 
which  appeared  to  bo  tor  the  welfare  of  the 
minor.  BASANTA  v.  CHEDI  LAL.  4  Q-  C- 
241. 
8  (a).  S-  7  and  34.— See  No.  4G  infra. 
4-  S.  7>  iT,  iS. — District  Judge's  order  un- 
der S.  7  not  open  to  review. 

A  District  Court's  order  under  S.  7  of  the 
Act  refusing  to  appoint  a  guardian,  is  appeal- 
able under  S.  47  (a),  to  the  High  Court;  but 
S.  48  provides — "  save  as  provided  by  S.  47 
of  the  Act  and  by  S.  G22  of  tho  Code  of  Oivil 
Procedure,  an  order  under  the  Act  shall  ba 
final  and  shall  not  be  liable  to  bo  contested  by 
suit  ■'  or  otherioise." 

Held,  that  the  word  "or  otherwise" 
necessarily  precluded  review  also  under  S, 
C22,  C.  P.  C.     PARID   u.  MITHO.     12  P.  W- 

E.,  1307-105  ?•  L-  E.  1907=143  p.  E. 
1906. 

4(a).     S-   7.— See  Ss.  34,   7—4  C.  L.  J.  US 

No.  46  infra. 

6-  S-  8- — Father  married  again — Whether 
a  fit  guardian  of  a  Hindu  minor  girl  living 
Willi,  her  maternal  grandmother. 

In  an  application  for  appointment  of  a 
guardian  for  a  minor,  the  Court  has  really  to 
see  what  is  for  the  benefit  of  the  minor.  A 
Hindu  girl,  agod  10  yeu-s,  h.id  been  living; 
with  her  grandmother  for  5  years.  The  father 
had  ma.rried  again,  on  an  application  being 
made  by  tho  father  to  be  appointed  guardian 
of  her  person. 

Held,  that  the  father  should  not,  under 
the  circumstauces,  have  been  appointed  guar- 
dian of  the  person  of  the  girl,  and  having 
regard  to  her  welfare,  she  should  be  restored 
to  the  custody  of  tho  grandmother.  BINDO 
V.  SHAMLAL.     4    A-   L-   J.   22-A.  W-N-. 

(1907),  24-29  A- 210. 

8  S.  8,— Si'  t'ower  of  Court — Agreement 
entered  into  between  parties. 

Having  regard  to  the  scheme  of  tho 
Guardian  and  Wards  Act  and  the  procectioa 
intended  to  be  thereby  provided  for  minors 
the  powers  and  jurisdiction  of  the  Court, 
vested  in  it  for  tho  purpose  of  carrying  tlio 
Act  into  effect  caiiuot   be    ousted     by    any 
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tbaveemeut  inter  partem.  Bai  RUKSHMANI  u 
MIHANLAL      BANCHODLAL     4- B-  L- R' 

963. 

7  9.  2~0r.linarily  resides — Temporary  re- 
sidence. 

Held,  that  the  words  'ordinarily  re- 
sidea'  in  section  9  of  the  Guaidiaus  aud 
Wards  Act  mean  more  tlaan  a  temporary 
residenOG  oven  tliougli  the  period  of  such 
temporary  residence  may  be  considerable. 
MUBAUIK  SHAH  KHAN  v.  MUSSXIIAT 
WAJKH  UL  NISSA.     53  p.  L.  R.  1902- 

8  S.  9i  10 — Letters  Patent,  section  12 — 
Juris  lict ion  of  Hitjh  Court— Natural  guar- 
dians— Minor's  wishes  and  interest  test. 

Section  9  of  this  Act  has  not  alfected 
the  jurisdiction  of  the  U.  P.  High  Court 
under  its  Letters  Patent  to  entertain  an 
application  for  appointing  a  minor's  guar- 
dian. It»lias  conferred  a  similar  jurisdiction 
upon  District  Courts.  (2  N.  W.  P.  H.  C.  B. 
79  referied  lo).  The  Court  is  not  so  much 
concerned  with  the  feelings  of  the  parents 
or  natural  guardians  as  with  the  welfare 
of  the  minor  himself  in  his  guardian.  It 
must  consider  the  benefit  of  the  minor 
and  what  the  wishes  of  the  minor  in  the 
matter  are.  But  the  parents  of  the  minor 
are  entitled  at  nil  reasonable  times  to  have 
an  opportunity  of  visiting  aud  seeing  their 
child.  ELLKN  RAM  v.  CHARLES  SPEN- 
CER.   2  A.  L.  J.  81. 

9  S.  10  -Civil  Procedure  Code,  section  562, 
6lT—Reeord  of  eeidence  at  the  hearing  of 
the  application  for  api)ointm''nt  of  guardian. 

At  the  hciuing  of  an  application  for 
the  appointment  of  a  guardian  under  the 
Guardians  and  Wards  .\ot,  the  Court,  in- 
stead of  taking  down  the  evidence  iu  the 
language  of  the  Court,  only  took  notes  of 
it  in    English. 

Held  that  the  proceedings  were  not 
according  to  law  and  should  be  set  aside. 
Tlie  cause  should  be  remanded  under  s. 
56-2  of  the  Civil  Procedure  Code.  GANGA 
BAI    II.  NARATN  D\T,  9  Q.  W.  N    104- 

10  S.  \Q— Civil  Procedure  Code  (.let  XIV 
of  lSH:i),  sections  562,  64) — Guardian  and 
Ward — Evidence.  Record  of,  in  miscellane 
Otis  proceedings — Application  for  appointment 
of  guardian. 

Where  at  the  hearing  of  an  application 
tinder  the  Guardian  and  Wards  .\ot  for 
the  appointment  of  a  guardian  evidence 
of  the  witnesses  examined  by  the  parties 
was  not  recorded  iu  the  language  of  the 
Court  and  the  only  record  of  the  evidence 
was  iu  the  Judge's  notes  of  the. statements 
made   by    the    witnesses — 

Held,  that  the  ca.se  was  not  tried  in 
accordance  with  law,  that  the  proceeding 
must  be  set  aside  and  the  case  remanded 
under  section  5(j2  of  the  Civil  Procedure 
Code.     GANGA    BAI   v.  NARAIN    DAT.     A- 

W  N  1905  P  104. 

H  S-  10 — Ouixrdian  and  minor — Patsrnal 
fincle  or  mother — iloltammadan  Law. 

Tlie  paternal  uncle  has  no  legal  right 
under   the  JIohamma4an   Law   to   the  guai- 
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dianship  of  the  property  of  his  minor 
nephews  and  nieces  in  the  lifetime  of  their 
mother.     ALIMULLA     KHAN      v.    ABADI 

BEGUM,  A-  W.  N-  1906  p.  256. 

12.  8.  10 — Application  by  uucle  to  be  ap- 
pointed guardian  i>f  his  nephew — 02'position 
by  mother — Necessity  of  counter-application — ■ 
Welfare  of  the   minor. 

The  uncle  of  the  minor  applied  to  ba 
appointed  gviardian  of  his  propeity.  The 
minor's  mother  opposed  the  applicatioa 
and  asked  that  she  should  be  appointtd. 
The    Court   granted   her   prayer. 

Held,  that  in  appointing  a  guardian  the 
welfare  of  the  minor  should  be  the  de- 
termining factor  in  the  decision,  and  tiiab 
though  the  next  heir  is  peculiarly  inter- 
ested in  the  good  management  of  the  pro- 
perty, he  ought  not  to  be  appointed  when 
he  is  otherwise  unfit — P.  R.,  54  of  1898  re- 
ferred  to. 

Held,  also,  that  it  was  not  necessary 
for  the  counter-apjjlication  made  by  the 
mother  to  be  in  the  form  prescribed  in  sec- 
tion 10  of  the  Guardians  aud  Wards  Act. 
AZIJI     ULLAH   V.    Mussammat    ZAINAB.— 

105  P  L.  R  -  1903 

S   10— See  S.   9,  10—2.    A.  L.  J.  81— No.  8 

supra. 

13-  S-  10,  ~5,  4.5^Suit  by  Hindu  father 
for  establishment  of  his  right  as  guardian 
and  for  custody   of  his   infant   child. 

A  suit  was  brought  by  a  Hindu  father 
alleging  himself  to  be  the  guardian  of  his 
infant  child  for  establishment  of  his  right 
as  such  guardiau  and  for  the  custody  of 
the  child,  detained  by  the  delendaut,  who 
was   the  materual    grandmother  of   the  child. 

Held  that  the  Guardians  and  Wards 
Act  (VIII  of  1890)  was  intended  by  the 
Legislature  to  he  a  complete  Code  defiuing 
the  rights  and  remedies  of  wards  aud 
guardians,  and  that  no  such  suit  as  that 
brought  would  lie.  Ghasita  v.  Wazira,  (i'i 
Puuj.  Rec.  41)  approved.  Kishna  v.  Heade, 
(I.  L.  R.,  9  Mad.  SI)  and  Sharifa  v.  Mune- 
khan,  (I.  L  R.,  25  Bom.  574),  distinguished. 
In  the  matter  of  the  petition  of  Kashi 
Chunder  Sen,  (I.  L.  R.,  8  Cal.  2tJ6),  The  Col- 
lector of  Pubna  v.  Romanalh  Tagure,  (B.  L. 
R.,  F.  B.,  66—67,  630),  and  Mussamal  Hara 
Sundari  Liaistabi  v.  Alussammat  Jctyadurget 
Baistnbi  (4  B.  L.  R.,  App.  36),  referred  to. 
SHAM  LAL  v.  BINDO.  A. 'W.  N.,  1904- 
p.  135=1   A.  L.  J.  266  =  26  A.  594 

14.  S.  11.— See  S.  7,  11,  13,  46-26.  B. 
716    No.   2    supra. 

15.  S.  11,  (1),  13,17  and  46— Rival  ap- 
plicant. Power  to  refer  to  arbitration— C.  P.  C. 
S.  647. 

Per  Curiam — Rival  claimants  for  the 
guardianship  of  a  minor  are  not  'in  the 
position  of  ordinary  litigants  and  cannot 
refer  the  matter  in  disjiute  to  arbitiation. 
Nor  is  any  such  power  given  to  the  Judge 
iu  the  Guardians  aud  Wards  Act.  The 
guiding  principle,  in  appointing  a  guar- 
dian, is  the  consideratiou  what  is  best  for 
the   welfare   of   a  minor, 
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Per  -Karamat  Husain,  /--S.  647  of  .tho 
Code  of  Ci  il  Procedure  deals  with  procedure, 
and  procedure  alone,  and  does  not  touch 
the  substantive  law  of  arbitration.  Tho 
consent  of  parties  in  a  proceeding  for  the 
appointment  of  a  guardian  does  not  give 
the  Judge  any  power  to  refer  the  matter 
to  arbitration,  MAHADEO  PRASAD  v. 
BINDESHARI   PRASAD.     5   A.   L.J.   101- 

IG.  8.  13,  and  46— Report  of  Collector- 
Evidence — Right  of  parties  to  tender  evidence. 
Apart  from  section  46  of  this  Act  a 
report  called  for  by  the  District  Court  is 
no  evidence.  If  the  report  is  made  on  the 
initiation  of  the  Collector,  then  it  does  not 
come  within  the  provisions  of  section  46, 
and  is  no  evidence  on  which  Court  can 
act.  A  District  Court  must  base  his  con- 
clusion on  relovent  evidence  and  is  bound 
to  admit  evidence  when  tendered  by  a 
party  opposing  the  appointment  of  a  par- 
ticular person  as  guardian.  It  is  no  ground 
to  refer  to  take  evidence  as  it  would  not 
carry     conviction.     GANGAWA     v.    SANNA 

IRAPPA.    4  B  L-  E  ,  800. 

17.  S.  13- See  S.  7,  11,  13,  46—26.  B. 
716  No.  2  ;  S.  11,  13,  17,  46— 5.  ^A.  L.'  J. 
101.     No.    Id   supra.  - -.      ; 

18-  S-  16,  '.^'j- — Effect  of  appointment  of 
guardian — Proper  y  of  minor  in.{liff^rent  dis- 
tricts— S-ull  bi/  tvard  on  attaining  majority  to 
avoid  sale  by  certificated  guardian. 

When  a  certiticated  guardian  of-the  pro- 
perty of  a  minor  has  been  appointed  under 
the  provisions  of  the  Guavdiaiis  aud  Wards 
Act,  he  becomes  certiticated  guardian  in 
respect  of  all  properties  situated  all  over 
India.  Section  1(5  of  the  Act  is  directory 
only  and  does  not  in  any  way  affect  or  pre- 
judice the  status  of  a  certificated  guardian 
when  oppointel  generally  over  the  property 
of  a  min  jr.  Wliuu  a  minor,  for  whose  pro- 
perty a  certificated  guardian  was  appointed, 
sues  on  attaining  majority  to  sot  aside  a  sale 
made  by  his  guardian,  he  must  make  restitu- 
tion of  anv  benefits  which  he  may  have  re- 
ceived from  such  sale.  RAM  OHANDAR  u. 
,CHHEDA  LAL,  A- W- N-,  U03.  p  123-2 
A  L.  J.,  460- 

19.  S'  17- — Guardian  and  Ward — A2>pllca- 
tion  by  mollicr  to  be  appointed  gncudian  of  the 
person,  of  her  minor  daughter — Evidence.  Re- 
cord of — Marriage  of  Muhammadan  another 
aft'r  liie  death  of  her  first,  husband,  C.P.C., 
(18  ill),  S.  647. 

\n  application  by  mother  to  be  appoint- 
ed guardian  of  the  person  of  her  minor 
daughter  was  rejected.  The  Court  did  not 
record  on  what  grounds  the  persons  opposing 
the  application  were  doing  so,  nor  did  it 
record  tho  evidence  of  tlio  witnesses  in  the 
manner  required  by  law,  but  it  simply  made 
on  the  hack  of  the  application  uotes  of  the 
statements  of  certain  persons  examined 
by  it. 

]!tid,  that  the  procedure  adopted  was 
wrong  ;  under  section  647  of  the  Civil  Proce- 
dure Code,  the   Court   was   bound   in  a  pro- 


ceeding of  this  kind    to  follow  the   procedure 
prescribed  in  the  Code  in  respect  of  suits. 

Held,  also,  that  tlic  circumstance  of  tho 
mother  having  married  again  did  uut  dis- 
qualify her  from  being  appointed  guardian 
of  tho  person  of  her  daughlcr.  GH.^FUKAN 
v.  CHHANGA,  A   W-  N  .  1906,  p.  64- 

20-  8-  n.— Appointment  of  guardian— 
Htndu  Law.    ■ 

In  cppointing  a  guardian  under  S.  17 
of  this  .^ct  the  legal  right  of  guardianship, 
the  minor's  choice  and  relationship  are  very 
minor  considerations  as  compared  with  tho 
main  question  what  order  would  be  ior  the 
welfare  and  happiness  of  tho  minor,  i.  e. • 

With  whom  will  they  be  happy?  Who 
is  most  likely  to  contribute  to  their  well 
being  and  look  after  their  health  and  coin- 
forl  ?  Who  is  likely  to  bring  up  and  educate 
the  miuor.s  in  the  manner  in  which  they 
would  have  been  brought  up  by  the  parents 
if  they  have  been  alive  ■?  In  short  the  inter- 
est, well-being  and  happiue.ss  of  the  minors 
ouglit  to  be  the  main  and  paramount  consi- 
deration for  the  Court  is  selecting  the  guar- 
dian of  the  person  of  minor  and  not  relation- 
ship. &i:.  Re  GUARDIAN  AND  WARD.S  ACT- 
Re  GOOLBAI  AND   LILBAI,  9  B-  L-  R.  923 

=32  B  50 

20  a.  S-  n.- Effect  of  change  of  religion 
on    rigid    of  guardianship. 

One  .Mnssaiuniat  Wazir  Begam  claimed 
to  bo  appointed  guardian  to  two  minor 
children  aud  of  their  property  by  right 
of  her  being  their  maternal  grandmother 
as  against  their  father  who  had  embraced 
the   Christian    religion. 

Held,  that  the  claim  should  be  dismis- 
sed. The  law  of  India,  while  placing  all 
religions  on  .'i.  level  before  the  law  and  al- 
lowing to  tho  fullest  extent  the  right  of 
"gS'iigalions  to  ind-viduals  to  be  governed 
by  their  own  persi  lal  law,  protects  indi- 
viduals, so  far  as  may  be,  from  the  loss 
of  either  rights  or  property  by  reason  of 
renunciation  of,  or  exclusion  from,  any  re- 
ligTon.  The  preservation  of  such  rights 
must  be  consistent  also  with  the  preserva- 
tion of  the  rights  of  others  and  when  these 
clash,  the  Courts  have  to  decide  between 
rival  interests  according  to  justice,  equity 
and   good    conscience. 

Held,  also  that  the  fact  that  the  father 
has  had  his  children,  who  were  not  of  age 
to  profess  Christianity  of  their  own  choice, 
baptized  into  the  Christian  Church,  can- 
not have  any  legal  effect  on  the  rights  of 
guardianship.  GUL  MUHAMMAD  v.  Mus- 
snr.nnat     WAZIR      BEGAM.     167    P.     L.    JJ,. 

1901  =P    B,.  60  of  1901. 

21  B.  n. -Testamentary  guardian— Interests 
adverse  to  the  mitior — Removal  of  Testamen- 
tary giLardizth. 

A  person  who  is  the  presumptive  heir  to 
the  property  of  a  minor  is  one  whose  interests 
are  adverse  to  that  of  the  minor,  and  when 
he  is  not  a  blood  relative  of  the  minor,  such 
a  person,  even  though  he  had  been  appjint- 
ed  guardian  by  the  will  of  the  father  ol  the 
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minor,  was  removed  from  the  guardiaaghip, 
and  tbo  maternal  grandfather  of  tho  minor 
appointed  inst'jad.— SAlII  ROW  JAGADAP 
V.  ELIAYATtlA  BOW    GAYABAYADU.     Ifi 

M-  L.  J-  857 

23  S.  17-  -Joint  family— Hindu  Law.  — 
Held,  following  (19  C,  301),  that  no  gu».r- 
dian  can  be  appointed  under  this  Act  of  a 
minor's  propt^rty,  whore  tho  minor  is  a  mem- 
ber of  a  Mitahsh'Tra  joiut  Hindu  family,  hold- 
ing no  sopar  ti  property. — SALIK  RAM  v. 
MUSAMMAT  JANICA,— 4  0-  C-  339- 

23  S.  17-— -"Is  to  Hindu  Law  See  Nos.  20  £ 
22  .-.Hphu 

24  S.  17.— Sec  s.  7,  117— i  0.  C.  241  No.  3 
sujn'a. 

25  S.  17.— Sm  s.  11,  13,  17,  46—5.  A.  L.  J. 
101.  No.  15  SKpra. 

23  S-  17- — Competition  bfittoccn  oulcastcd 
mother  and  incaxte  valernal  uncle — (See  Act 
XXI  of    1850)— KAULESBA    t).    JORAI    KA- 

SAUNDHAN.-A-  W.|N.  1905  ?•  205=2  A- 
L  J  363-28  A  283  C- 60 

27  S.  17- — iii'jht  0/  mother  to  the  custody  of 
his  minor  daiif;hter  whom  she  handed  over  to  a 
viissian  to  be  taken  care  of  to  take  her  back  when 
she  was  herself  going  to  be  converted  to  Maham- 
modani.'m—9,ae  -.Minov— JIARIYUMMA  v. 
KEV.  BOSHAID.— I.  M-  Ij-  T-  347. 

28-  S.  19.  20.  Minor— Debt— Part-payment 
— .Acknowledgement  of  liability — Extensi(ni  of 
time. 

A  guardian  appointed  under  the  Guar- 
dian and  Wards  Act  (VIII  of  1890)  can  sign 
an  acknowledgment  of  liability  in  respect  of, 
or  pay  part  of  the  principal  of,  a  debt,  so  as 
to  extend  the  period  of  limitation  against  his 
ward  in  accordance  with  s.  19  and  20  of  the 
Limitation  Act  (XV  of  1887),  provided  it  be 
shown  in  each  case  that  the  guardian's  act 
was  for  the  protection  or  benefit  of  the 
ward's  property,  VNNAPAGAUDA  v.  SAN- 
GADIGYAPA     AND    GOKUL    DALSARAM 

V.  KEBU.    I.  L  R.,  26  B  221- 

29-  8.  23-  Collector  authorized  by  Board  of 
Hevenue  to  raise  loan. 

Where  the  collector  is  authorized  by 
the  Board  of  Revenue  as  Court  of  Wards 
under  S.  23  of  this  Act  to  raise  a  loan  on  the 
mortgacje  of  a  ward's  properties,  ho  can  de- 
legate hi=i  powers  to  the  manager  acting 
under  him.  JOGKSHWAR  NARAIN  SINGH 
V.  BAI  KADHA  RAWAN.     3  C-  L-  J-  165. 

80.  S.  25-  S^dt  for  custody — Abatement  of 
suit--Tort'i — Death  of  defendant — Conlinua- 
tioti  of  suit  against  heir — Findings  of  fact. 

A  Muhammadan  father  sued  the  defend 
ant  to  recover  possession  of  his  two  daugters 
said  to  h:!,ve  been  left  with  the  defendant, 
who  afterwards  declined  to  restore  them. 
During  the  pendency  of  the  suit  the  defen- 
dant died  and  the  suit  was  continued  against 
one  of  his  heirs. 

Held,  that  the  Guardians  and  Wards  Act 
did.  not  debar  a  Civil  Court  from  entertaining 
a  suit  of  this   nature. 

P.  II.,  10  of  1897,   not  followed. 

Held,  a,\so,  that  the  suit  was  of  tbo  nature 
of   B.n  aciiu  pcroonaliii  a,ai  Viiii  cause  of  action 
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in  such  a  suit  does  not  survive    when  the  de- 
fendant dies. 

The  High  Court  cannot  accept  a  finding 
of  fact  arrived  at  without  an  .application  of 
sound  principles  to  the  consideration  of  evi- 
dence as  binding  upon  it. — SHARIPA  v. 
MUNEKHAN  SHARLIKHAN.—gS  3-674  = 

3B  L  R,  167. 

81-  S.  25— See  s.  10,  35,  45—26.  A.  594. 
No.  13  supra. 

32-  S.  28,  29  &  i7.— Order  granting  per- 
mission to  transfer  property  to  A.  and  not  to  B, 
is  not  appealable. 

Held,  that  an  order  of  a  District  Judge 
sanctioning  a  mortgage  in  favour  of  a  parti- 
cular person  in  preference  to  another  person 
is  not  appealable.  Such  an  order  cannot  be 
treated  as  an  order  refusing  sanction  to  mort- 
gage.—MUST.  SHIAM  KUNWAR  &  ANOTH- 
ER V.  SHIAM  LAL,  -\l  Q.  C-  29- 

33.  S.  29- — A  certificated  guardian  can 
compromise  a  suit  without  obtaining  D.  T's 
sanction,  as  such  an  act  is  not  contemplated  in 
S.  29  of  this  Act.— Seo  C.  P.  C.  S.  462.— BIKU 
HALWAI  V.  MAHESH  HALWAI.— 8  C-  L-  J. 

2S6. 

34.  S.  29.— See  S.  16,  29—2.  A.  L.  J.  460 
No   IS   supra. 

85.  S-   29— See  S.  28,  29,   4,7—11.  0.  C. 

29.    No  32  supra. 

86.  S.  29.  30 — Conditional  permission  to 
guardian  to  sell  minor's  property — Sale  void' 
able   when   condition    not  fulfilled. 

Permission  was  given  by  the  Court  to 
the  certificated  guardian  to  sell  certain  pro- 
perty of  the  minor  oa  condition  "that  th3 
applicant  files  receipt -for  the  amount  paid 
over  to  the  mortgagee  in  this  court  and 
invests  the  balance  in  the  minor's  name 
In  a  security  approved  by  the  Court  with- 
in six  weeks'  timj."  Tho  property  was  sold 
but  the  condition  was  nob  .uLillaJ, •although 
the    vendee    had    knowledge    of    it. 

Held  that  tho  .sale  w:i..--  voidibla  at  the 
instance  of  the  minor. — KUMJ.A  Ij.\L  y. 
GAURI   SHANKAR,    3   A.   L     J.    30  =  1  M- 

L    T    52=  A    W.  N-  1905-  P.  27i. 

37.  S.  29.  30— Minor — Pre-emption — Re- 
fusal of  guardian  on  behalf  of  minor  to  claim 
pre-emption — Minor  bound  by  such  refu- 
sal. 

Tho  guardian  of  a  minor  is  competonfc 
to  exercise  on  behalf  of  the  minor,  or  to 
refuse  to  exercise  a  right  of  prfl-emption 
accruing  to  th.;  minor,  aud  if  ho  refuses 
in  good  faith  and  in  tlij  iuuOiesi.s  of  the 
minor,  the  minor  is  bound  by  such  refu- 
sal. Lai  Bihadnr  Singh  v.  Dtinja  Singh 
(I.  L.  R.,  3  All,  «7)  referred  to-UMRAO 
SINGH   0.    DALIP   SINGH,   23  A.  129- 

33-  S-  29.  30— Mortgage  eixciUed  by  a 
minor — Distinction  between  sucli  mortgage  and 
a  mortgage  executed  by  tim  certificated  guar- 
dian on  behalf  of  ilie  minor — N.  W.  P. 
Land  Revenue  Act  (XIX.  of  lti73),  S.  203, 
aoo  A. 

A  mortgage  executed  by  a  minor  is  not 
void,  but  only  voidable,  even  where  the 
minor   has  a    aortificatcd  guardian   appoiiii,- 
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ed  by  the  Court.  Whore,  therefore,  a  person 
during  his  ruiuority,  had  mortgaged,  with 
possession,  certain  immoveable  property, 
and  subsequently,  after  attaining  his  ma- 
jority, had  sold  the  same  property,  as  un- 
incumbered to  a  third  party,  without  any 
notice  to  the  mortgagee  of  his  intention 
to  avoid  the  mortgage,  it  was  held  that  the 
purchaser  could  not  turn  the  mortgagee  out 
Sf   posscssiou.— MADAN    MOHAN  t).  KANGI 

LAL.    A.    W.  N.    1901-    P-    78-23    A. 

288- 

89,  S.  29i  30 — Mortgage  by  guardian  of 
viinors  pro^ifrty—Ciiiirt    of    Wards. 

A  martgage,  purporting  to  bind  the 
estate  ot  a  minor  was  executed  on  behalf 
of  the  minor  by  his  mother,  who  was  not 
only  the  natural  guardian  of  the  minor,  but 
a  certificated  guardian  under  the  provisions 
of  the  Guardiaus  and  Wards  Act  18U0.  The 
guardian,  however,  had  not  obtained  the 
permission  required  by  S.  29  of  the  above- 
mentioned   Act. 

Held  that  the  mortgage  was  not  void, 
but  if  the  minor  had  in  fact  benefited  by 
the  money  borrowed,  to  that  extent,  the 
minor's  estate  ought  to  be  held  liable  be- 
fore he  was  entitled  to  be  relieved  against 
the  mortgage.  Girraj  Bakhsh  Kazi  v.  Ha 
midally  (1.  L.  B.,  9  AH.  340)  and  Sinaya 
Pillai  V.  Munisami  Ayyan  (I.  L.  B.,  2Z  Mad. 
28U)  followed;  NUam-udin  Shah  v.  Anayidi 
Prasad,  (I.  L.  R.,  18  All.  373)  distinguished. 
TEJPAL   V.   GANGA,   A.  W-    N.     1902    P- 

193=24.  A.  S9     ^    ^.,.      ,  .    .       , 

40-     8-  29»  ''O — Conditional  pei-mission   to 

Guardian  to  sell  minor'!  property— Sale  void- 
able-when  condition  not  fuijilled. 

Perm  Rsiou  wn.s  given  by  the  Court  to  the 
certificated  guardian  to  sell  certain  properly 
of  the  minor  on  couditiou  "  that  the  appli- 
cant files  receipt  for  the  amount  paid  over  tu 
the  mortgagee  in  this  Court  and  mvests  the 
balance  in  the  minor's  name  in  a  security 
approved  by  the  Court  within  six  wecka 
time."  The  property  was  sold  but  the  condi- 
tion was  not  fulfilled  although  the  vendee 
had  knowledge  of  it. 

Held,  that  the  sale  was  voidable  at  the 
instance  of  the  minor.  KUNJA  LAL  v.  GQU- 
BI  SHANKAB,  3  A.  L.  J.,  274. 

41.  8.  29  and  Zl.— Mortgage  of  minor's 
property  to  secure  a  loan  sanctioned  by  the 
Court — Interest. 

In  sanctioning  the  raising  of  loans  on  the 
security  of  the  property  of  minors,  it  is  the 
duty  of  tbo  Judge  granting  sanction  to  speci- 
fy in  his  order  of  sanction  not  only  the 
amount  to  be  raised  and  the  property  to  be 
mortgaged,  but  also  the  rate  of  interest,  or 
Jt  least  the  maximum  rate  of  interest,  at 
which  the  loans  are  to  be  raised  If  th3  rate 
of  interest  is  not  specified  the  slender  are  en- 
titled only  to  a  reasonable  rate  of  interest. 
(11  C.  379  "followed).  THAKUR  PRASAD  v. 
GAURIPAT  BAI.  A.  W.  N.,  (1908),  75  =  30 
A  188. 

42-  8.  80--Si-c  s.  29,  30— A.  W.  N.  7905.  P. 
S?i.  No.  HG.  S3.  A.  130.  No.   J7,  ^5.  A.  59  No.  39 


3.  A.  L.  J.  274.  No.    40.  supra. 

43.  B.  SQ.—See  s.  ny,  30—33.  A.  388.^. No. 
38  supra. 

But  see  Act  IX  of  1873  s.  11,  19,  64,  65— 
No.  38  G.  355.  30.  C.  539.  P.  C. 

44-  8.  SQ.-Minor's  Act  (XL.  of  1858),  s. 
18 — Lease  by  guardian  in  excess  of  hispouiers 
— Sale  of  leased  2' I o pert y  by  minor  on  aitain- 
ing  majority — SuUby  purciiaser  for  possession 
— Limitation  Act  { XV.  of  la77)  sch.  II.,  art, 
91. 

The  certificated  guardian  of  a  minor 
granted,  without  previously  obtaining  the 
permission  of  the  Court,  a  perpetual  lease  of 
certain  imniuvable  property  lurmiug  part  of 
the  minor's  estate  on  ihe  ;:8lh  JMarch  1890. 
The  raiuor  came  of  age  on  the  7tU  of  Decem- 
ber I'JOl,  and  on  21st  Uctober  la02,  sold  the 
property,  the  subject  of  the  lease  mentioned 
above.  On  the  2:ind  of  July  19Ub,  the  pur- 
chaser sued  for  possession  of  the  property 
purchased  by  him,  asking  for  cancellation  of 
the  lease,  if  necessary. 

Held  that  it  was  not  necessary  for  tha 
plaiutill  to  aik  for  caucellatiou  of  the  lease 
as  a  condition  precedent  to  his  obtaining 
decree  for  possession  and  that  the  suit  waa 
not  barred  by  limitation. — ABDUL  RAH- 
MAN i;.  SUKHDAYAL   biNGH,— 2.  A- L.J. 

50  =  A.  W.N  1905  P  1/6  =  28  A   30- 

45.  8.  ZV—See  Ss.  39,  31—30  A.  Ha  No.  41 
supra. 

46.  S.  34  and  1.— Indian  Majority  Act 
(IX  of  1875),  Section  3 — Attainment  of  major- 
ity by  infant  of  -whose  person  and  property  a 
guaidian  has  been  appointed — Order  appoint- 
ing gnor.iian  on  lus  furnishitg  security,  if 
compute  beju,e  security  is  given. 

So  fur  as  the  luuiiic.  is  concerned,  be  is 
put  in  the  position  of  a  ward  as  scou  as  the 
Court  has  made  up  its  mind  ao  to  the  matters 
set  out  in  clauses  (rt)  and  Ci)  of  sectiou  7  of 
the  Guardians  and  Wards  Aci ;  ana  the  pro- 
viso that  the  guardian  should  give  security 
is  mtroly  an  additional  precaution  to  protect 
the  interest  of  the  infant. 

The  oSeol  of  the  order  requiring  security 
is  to  suspend  the  acts  of  the  guardian  till  he 
gives  security.  But  as  soon  an  order  is  made 
under  section  7  the  infant  becomes  a  minor 
and  remains  a  ward  irrespective  of  any  act; 
of  the  guardian  until  he  attains  the  age  of 
21  years.  17  Cal.,  347  referred  to.  GOPAL 
CHANDER  BOSE  v.  GuNESK  CHLNDEK 
SRIMAM.     4C.  L.  J.,  Hi. 

47.,.  S.  84,  38,  41  and  ^2.— Liability  of 
guardian  to  render  account  to  Court. 

The  obj  ct  of  section  34  Guardians  and 
Wards  Act  is  to  give  the  Court,  as  repra- 
sontiug  the  interest  of  the  minor,  certain 
summary  powers  for  the  protection  of  his 
property.  As  soon  as  the  ward  becomes  sui 
juris  the  necessity  for  the  power  ceases. 

The  words  in  section  41  cannot  be  con- 
strued into  giving  the  Court,  by  summary 
procedure,  a  power  to  order  accounts  to  be 
rendered  after  the  termination  of  the  guar- 
dianship. NABU  BEPARI  v.  SHEIKH  MA- 
HOMED, 5  W.  N.  C.,  207. 
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48  S.  S4,  35,  36,  S7— Administration 
bond  passed  to  Judge — Refusal  of  the  Jiidje 
to   assign — Ajipeal. 

No  appeal  lies  {rom  an  order  passed 
by  the  District  Judge  under  s.  35  of  the 
Guardiaus  aud  Wards  Act  (VIII  of  1890) 
declining  to  assign  the  bond.  A  bond  under 
section  34  of  the  Guardians  and  Wards  Act 
is  to  be  given  to  the  Judge  of  the  Gourt 
to  enure  for  the  beuefit  of  tho  Judge  for 
the  time  being,  with  or  without  sureties, 
as  may  be  prescribed,  engaging  duly  to 
account  for  what  the  guardian  may  receive 
in  respect  of  the  property  of  the  ward. 
There  is  nothing  iu  the  section  or  in  the 
form,  as  given  in  the  schedule  of  the  High 
Court  Ciicular  Orders,  which  suggests  that 
the  bond  ceases  to  operate  either  on  the 
death  of  the  guardian  or  of  the  ward  or 
ou  the  cesser  or  otherwise  of  the  guar- 
dianship so  that  a  right  of  suit  -would 
still  continue  notwithstanding  the  happaa- 
ing  of  these  events.  The  D.str.ot  Judge 
can  in  his  discretion  under  such  circum- 
stances assign  such  a  bond  to  a  proper 
person.     GANPAT   v.    ANNA.     7     B.    L-    E 

803-30  B  164. 

49  8.  35 — Guardian  dealing  ivith 
property  not  specified  in  the  application  for 
appointment  of  guardian.  See  Ouardiii.n  and 
Minor.  SARAT  CHANDRA  BDY  CHOWDH- 
ARI  V.  RAJONI  MOHAN  ROY.  12  C-  W. 
N  481. 

50.  S.  35,  36,  37— See  S.  34,  35,  36,  37 
—30.    B.    164.  No.   48  supra. 

51.  S.  38.~Sce  S.  34,  38,  41,  42—5.  C. 
W.    N.,   207    No.    47   supra. 

52.  S-  39 — Removal  of  guardian  ap- 
pointed by  Will— Incapacity.  Pro  f  of — Re- 
storation of  property    to  former    guardiun.   '• 

To  remove  a  guardian  appointed  by  Will 
for  iucapioity  without  any  evidence  at  all 
is  illegal.  Incapacity  cannot  be  presumed 
from  old  age.  It  must  ba  proved  by  evi- 
dence. 

In  cancelling  the  order  of  romoval  the 
High  Court  directed  that  it  in  pursuance 
of  the  order  passed  by  the  District  Court, 
removing  the  old  guardian,  property  of 
the  miuor  had  been  made  over  to  the 
newly  appdintediguardiau,  it  should  be  re- 
stored to  the  former  one.  RINDABAI  r. 
GIRDHARLAL   PRAYAGDATTA.     4   B.  L. 

R,    799- 

53-     S.  39i  52.    Minor  having   proprietary 

interest  with  adults  in  joint  fain. ly — Juint  fa- 
mily comprising  all  jninors — Guardianship  li- 
able to  cease  as  soon  as  there  is  an  adult  person. 
A  guardian  of  the  property  cannot  bo 
appointed  for  a  miuor  whose  onlv  proprie- 
tary interest  is  as  oo-parooner  with  adults  in 
a  pint  family  property.  This  principle  does 
not  apply  when  all  tho  co  parceners  are 
minors  and  a  guardian  of  the  property  is 
appointed  for  the  whole  number.  As  soon 
as  there  is  an  adult  co-parcener,  any  guar- 
dianship of  the  property  previously  consti- 
tuted either  ceases  or  is  liable  to  cease.  .\a 
order  appointing  a  guardian  of   the  property 


of  minor  co-parceners,  who  exclusively  con- 
stitute the  j  lint  family,  should  reserve  liber- 
ty to  any  minor  oa  attiiui::g  majority  to 
apply  for  the  removal  of  the  guardian  of  tha 
property  or  restrictions  of  his  power  under 
s.  52  of  the  Guardians  and  War. Is  Act.  BIN- 
DAJI  t;.  MATHURABM.     7B   L- R.    809-^ 

30  B.  152. 

54.     8.  39—See  s.   8,  39—4.    B.  L.  R.   963 

No.  6  supra. 

55'  8.  41.  C.  4. — Guardian  to  render  ac- 
counts— Suit  of  accounts. 

Where  the  Court  has  made  no  order  de- 
claring the  previous  guardian  to  be  discharg- 
ed under  3.  41,  c.  4  of  the  Act,  a  suit  lies  for 
the  purpose  of  calling  upou'tbe  previous  guar- 
dian to  render  accounts.  The  more  fact  that 
the  succeeding  guardian  has  neglected  to  in- 
spect those  accounts,  although  they  were  ly- 
ing in  the  Court  for  about  a  year,  is  no  leal 
bar  to  the  suit  being    maintained. 

Although  the  question,  whether  certain 
properties,  really  belonged  to  the  estate  of 
the  minor  or  to  the  previous  guardian  per- 
sonally, being  a  question  of  right  cannot  pro- 
perly be  gone  into  in  such  a  suit,  still,  for  tha 
purpose  of  taking  an  accjuut,  it  must  be 
seen  what  are  the  propert.es,  which  the  pre- 
vious guardian  took  possession  of,  as  guar- 
dian of  the  minor  under  the  orders  of  the 
Court;  and  he  is  bound  to  render  an  account, 
in  respect  of  all  the  properties,  of  which  ha 
received  charge  as  such  guardian.  Iv.\NIZ 
PATIMA  u.-.S.UJAD  HUSAIN,  34  Q,  211. 
(See  No.  65  infra). 

56.  8.  41--6'ti;  S.  34,  3fi,  41,  4:!— 5.  G. 
W.  N.    207   No.    47   supra. 

57-  8.  42— Sec  S.  34,  3S,  41,  4:!— 5.  C. 
W.  N.  207   No.   47   supra. 

58-  S-  ib-See  Ss.  10,  23,  43—26  A.  399 
Nu.  13  supra. 

59-  S- 45- — Termination  of  guardianship. 
Where  one  of  the  minors  attains  -major- 
ity, the  Court  has  power  to  take  action  under 
s.  45  of  Act  VIII  of  IS'JOand  require  the  guar-, 
dian  to  deliver  up  any  property  of  the  ward 
that  might  be  in  his  possession  or  under  his 
control.  Nahn  Bchiiri  v.  Sheikh  ilnhnmcd  (5  G, 
W.  N.  207)  dissented  from.  SYED  ABDUL 
U\HI  MAN  SAHIB  v.  ABDULLA  SAHIB,  18 
M-  L..  J.  283. 

60-  S  ^Q.—.irbiritor-Iist  ict  Judje—R&- 
m.iral  i)f  guardian  I  legal  deiegatim  of  power 
Old  I  tkonyh  with  consent — Nominal  guardian — 
Courts  poioer  actinij  extra  cursnrn  curiae. 

A  District  Judge  has  no  j  irisdiction  to 
remove  a  guardian  under  ca'cumstanoes 
which  would  not  enable  hira  to  remove  them 
under  the  Guardia.is  and  Wards  Act  and  to 
give  him  powers  which  no  District  Judgj  has 
under  the  law  and  which  no  pjrsou  could 
by  consent  confer  on  an  arbitritor.  An  arbi- 
trator (who  in  tho  present  case  is  the  District 
Judge)  could  never  have  th.3  p  iwer  of  taking 
the  property  out  of  the  custo  ly  of  th.j  guar- 
dian appointed  bv  tho  couit  under  the  Act 
and  placing  it  in  the  charge  of  1  lie  Nazir,  nor, 
can  any  order,  of  a  ly  .iroiirilor,  declaring 
the     legally    appointed    guardian    a  nominal 
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gyr\rcli;iii,  bavc'any  effect.  No  cocti  nt.  of  the 
parties  could  enable  a  Disti-ict  Judge  to  exer- 
cise a  j^risdictiou  not  vested  in  him  by  liw 
pi'd  in  no  case  can  tlm  court  though  acting 
extra  Cursuni  Ciiriaf  do  that  which  tlio  parties 
couUl  not  have  legally  authorized  an  arbi- 
trator to  do.  Therefore  the  order  of  the 
District  Judge  was  uiira  vires,  was  not  as  an 
(irhitrator  and  was  appealable.  INDER  NA- 
K\IN  SINGH  V.  E.  E.  ADLAM,  g  C-  W-  N  > 
87 

6!  8.  48-  —Report  of  Collector — Evidence — 
Itujht  of  parties  t"  tender  evidence 

Apart  from  section  46  of  the  Guardian 
and  Wards  Act  a  repirt  called  for  by  the 
Disirici  Court  is  no  evidence.  If  the  report 
is  made  on  the  initiation  of  the  Collector, 
then  it  does  not  come  within  the  provisions 
of  section  4G,  and  is  not  evidence  on  which 
Court  can  act.  A  District  Court  is  bound  to 
admit  evidence  when  tendered  by  a  party 
opposing  the  appointment  of  a  particular  par- 
son   as    guardian.       G.XNGAWA   v.   SANNA 

IRXPPA.    4  BLR  800 

62     8.  4,3— See  S.  7,  11,  13,  46—26  B.   716 

No.  2  supra. 

63.     8.  46  —Sec  Ss.   11,  13,  17,  46—5  A.  L. 

J.  101,  No.  15  supra. 

64  S.  46— Sec  Ss.  13,  46—4  B.  L.  B.  SOO, 
No.  IS  snprd, 

65  S  47- 

A  being  removed  by  order  of  the  Court 
from  the  guardianship  of  the  property  of  a 
minor  was  ordered  to  deliver  the  accounts  of 
the  minor's  property  A  produced  certain  ac- 
counts, the  correctness  of  which  was  objected 
to  bv  the  minor's  mother.  The  District  Judge 
declined  to  enquire  into  the  correctness  of 
the  accounts. 

Held  on  appeal  that  no  appeal  lies 
from  the  District  Judge's  order;  section  47, 
cl.  (i)  ivas  not  applicable,  as  the  order  was 
not  passed  during  the  incumbency  of  the 
guardian;  and  cl.  (jl  of  section  47,  Act  VIII 
of  ISIIO  did  not  apply,  as  no  penalty  was 
imposed  under  section  41  or  section  45  of 
the  Act.  MUSvMJMT  CHAMBELLIA  v. 
RAH  DULAKE.  1  Q.  C  43-  See  No.  55 
snpra. 

66  S-  47— See  sections  23,  29,  47—11  0.  C. 
29   No.  32  snpra. 

67-  S-  47  "'"*  5** — Indian  Majority  Act 
(T.V  0/ I67.5y,  S.  S—Fi.ialUy  nf  orders— If  or- 
der appointing  guardian  set  aside  minority 
d<es    not   extend   to  il    years   age. 

S.  48  of  tliis  .-Net  gives  finxlity  to  con- 
tested orders,  and  euncts  that,  once  an  or- 
der is  made,  it  shall  be  iiual  and  shall  not 
be  contested  by  a  substantive  suit  or  by 
any  from  of  litigation  excepting  as  provid- 
ed in  S.  47  of  this  Act  or  C.  P.  C.  S. 
622. 

Although  the  Guardians  and  Wards  Act 
makes  no  provision  for  setting  aside  an 
order  made  under  the  Act,  yet  if  such  an 
order  is  made  by  the  Judge  sitting  in  Cham- 
bers, he  can  vary,  alter,  modify,  rescind, 
tccall,  or  set  aside  the' order,  if  he  finds 
bat- it-  is    ene  '  that  requires,   in     the     in- 


terest of  i  istico,  to  bo  dealt  with  in  that 
way,  or  il  hj  is  satisfied  that  It  is  one  that 
ought  not   to   have  been   made. 

If  an  order  appainting  a  guardian  is 
sub.sequently  set  aside,  on  any  ground,  the 
period  of  minority  is  not  extended  to  21 
years  under  S.  3  of  the  Indian  Majority 
Act,     NAGVRDAS     VUTSRAJ     v.    ANAND- 

RAO  B?UI,  9  B   L-  R-  495- 

63-  S.  47-  48—330  S.  7,  47,  48-143  P. 
R     10O')  =  12    P.   W.   R    1907.   No  4  supra. 

69  S  48  —See  S  7,  47,  43—143.  P.  B. 
1906  Nj.  4  supra;  and  see  S.  47,  48— 9.  B. 
L.    R.   4'J5    No   67   supra. 

70  S.  52— See  S.  39,  52-30.  B.  152.  No 
53   supra. 

71-  8.  5^. —Effect  of  appointm'.nt  of  guar- 
dian—Act  IX  of  li75  S.  3.  C.  P.  G.  S. 
440. 

Were  a  guardian  has  been  appointed 
under  Act  VIII  of  1890  the  attainment  of 
mujority  of  the  ward  is  pjstpjued  till 
21  years  of  his  ag^  al  hjugh  the  gaur- 
dian  so  appointed  mw  be  discharged  before 
that  time— 21.  B.  28l' followed.— SADUL  Vlj 
V.   MURLIDHAR.     A.   W-  N-    1907-    F-  213 

=4    A    L    J.  697 
78  —Act  IX  of  1390  (Railways  Act). 

1.  8.  3  (6),  77,  UO—N itification  of  claim 
for  refund  as  ondilio'i  precedent  to  suit — 
To   wh-mi  mch  notification  mast  be   given. 

Where  the  plaintiff  sued  a  R.iilway 
Company  for  recovery  of  mouey  alleged  to 
have  been  taken  by  tlie  de'end mt  as  freight 
upm  certiin  goo  is  in  excess  of  what  was 
legally  due,  and  before  filing  the  suit,  gave 
uotiee  of  h?r  claim  for  a  refund  to  the 
Genera!  Tnfflj  Mvn.igsr,  it  was  held  that 
this  was  not  a  compl.anco  with  the  pro- 
visions of  the  Indian  Railways  Act,  1890, 
and  the  suit  could  not  be  maintained.— 
Periannan  Chetti  v.  Sonth  Indian  Railway 
Comp.my  (I.  L.  B.,  22  Mad  137)  The  Secre- 
tary'of  State  for  India -V.  Dipchaiid  Poddtr 
(I.  L.  R.,  24  Gal.  306),  E  nf  Indian  Railway 
V.  J.'th  MnV.  Ramanand  (I  L  B ,  26  Bom. 
6S9),  and  B.imbay,  Baroda  and  Central  hidia 
R-iil.ray  Company  v.  Souti  Lai  (I.  L.  R.,  26 
All. -207),  followed.  GRiiVT  INDIAN  PEN- 
INSULA RAILWAY  COMPANY  a.  CHAN- 
DRA  BAI.    3   A    L    J    329=2*.  A   552- 

2.  S.  3  (r,)-Sni:  niaimt  Teaffi:  Sii- 
pcrinlend^nt  of  Stair  Bsii' .c^y —Suit  against 
Govt — Secret.uj  of  Stale  for  I-.dia  In  Council 
to  be  sued  as  d(fen,da-,t  in  suit  a-jai  ist  State 
Bailioay — Meajiing  of  Railioay  adniini'tra'ioii, 
— Notice  to  Secretary  of  Stale.  See  C:  P  C.  S. 
416,  421.  Ta\fFiO  SiJPERINfi'lNDENT 
E  B  E  I.  &  0.  &  R.  RAILWAYS  v. 
HAFIZ   ABDUL  RAH^fAN.     4   0    C     133- 

3.  8.  7,  '",  11— Compensation  for  dunnage 
caus'd  by  railway  works— Suit  to  enforce 
construction  of  channel  to  irrigate— Main- 
tainability. 

Plaintiff  alleged  that  the  execution  of 
certain  works  bv  a  Railway  Company,  un^ 
der  s.  7  of   the  Railway   Act  had  interfered 
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with  his  right  to  the  flow  of  water  to  his 
land.  He  did  not  suggest  that  the  Com- 
pany had  exceeded  the  powers  conferrcl 
on  them  by  that  section,  but  claimed  that 
they  had  failed  to  discharge  the  obligation, 
imposed  by  3.  11  (6)  of  the  Act,  to  make 
the  necessary  accommodation  works,  and 
sought  a  decision  of  the  Courts  that  such 
works   should    be   executed. 

Held  that  he  had  no  right  of  action. 
The  effect  of  s.  11  of  the  Railway  Act  is 
that  the  opinion  of  the  executive,  with  re- 
ference to  the  suificieucy  of  acooiaraocii- 
tion  works,  is  final.  SEETAMRAJU  KON- 
DAL  ROW  V.  THE  COLLECTOR  OF  GO- 
DAVARI.    25  M.   632- 

4  S.  7-12 — Raiiway — Nii'jUgence  in  construc- 
tion of  raiiway — Suit  for  damage  to  land  by 
causing  water  to  flood — Acting  in  excess  of 
statutory  powers  in  con,structio>i,  of  railway — 
Suit  for  damages. 

Tbe  defpadants,  by  the  negligent 
construction  of  a  railway  made  in  the 
exercise  of  their  powers  under  the  Indian 
Railways  Act  (IX  of  1890),  caused  the 
plaintiff's  l.iud  to  be  flooded  in  the  rainy 
season  and  consequently  damaged.  That  Act 
provides  that  a  suit  shall  not  lie  to  recover 
compensation  for  damage  caused  by  the 
exet'cise  of  the  .powers  thereby  conferred, 
but  that  the  amount  of  such  compensation 
shall  be  determined  in  accordance  with  the 
Laud  Acquisition    Act,    1870. 

Held  it  being  shown  that  the  defendants 
had  exceeded  or  abused  their  statutory 
powers,  that  the  plaintiff's  remedy  was  by 
suit  for  damages,  and  not  for  compensation 
under  the  Act.  Statutory  powers  under 
such  an  Act  are  to  be  exercised  with 
ordinary  care  and  skill  and  with  some 
regard  to  the  property  and  rights  of  others; 
they  are  granted  on  the  condition,  some- 
times expressed  and  sometimes  understood 
— expressed  in  the  Railways  Act  of  1890, 
but  if  not  expressed  always  understood — 
that  the  undertakers  "shall  do  ns  little 
damage  as  possible  in  the  exercise  of  their 
statutory  powers."— GAEKWAR  SARKAR 
OP   B\RODA   V.  NANDHI    KACHRABHAI, 

27  B  344  =  7.  C  W.  N  393- 

5  S.  10.  n—See  s.  ?,  i(J,  11—55.    M.  632.  No 

3  SHiwa. 

'  6"s.  12— See     s.  7,12-7.  G.  W.  N,  393   No 

4  supra. 

7  s.  47- — Rules     thereunder— Cnminal    of- 

Neither  S.  47  of  the  Act  nor  the  rules 
made  by-  a  Railway  Company  thereunder 
create  any  criminal  cfie  ic3.  The  section 
merely  gves  to  the  Compaay  power  to  frame 
rules  and  to  euforce  them  bv  imposing  fines 
on  its  own  officers.  BA3ANTA  KUMAR 
BANER.TI.    UC- W.N.  583.         ^  „  .. 

8.  8.  47  i\i).—Respon:-ibdi.y  of  Rauway 
Company  for  goods  left  on  its  premises  without 
areceiotbcing  taken  for  them— Rules  framed 
by  the  Company  under  the  Act. 

Held,  that  a  rule,  by  which  a  Railway 
Company    disolaime^   all    responsibility    for 


goods  left  on  Company's  premises  unless  cer- 
tain conditions  were  fulfilled,  the  princijnl  of 
which  was  that  the  g.iods  should  have  beau 
accepted  and  a  receipt  given  for  them  by  a 
duly  authorized  employe  of  the  company, 
was  a  rule  properly  made  under  the  priivL- 
sions  of  the  Railways  Act  1890,  and  that  no 
suit  in  respect  'if  the  loss  of  goods  merely 
deposited  upon  the  Company's  premises,  with- 
out suet  a  receipt  being  taken  for  them,  could 
be  maintained.  Sliea  v.  The  Great  Norihent 
Railway  Company  (14  C.  B.,  647),  referred  to. 
BANNA  MAL    v.     THE     SEOilETARi     OP 

STATE.  A-  W.  KT ,  1901,  P  107  =  23  A  367- 

9.  S-  47  (b).  —Railways — Carriage  0/  ijookIs 
— Contract — Formation  of  contract — Rules  of 
Company  for  consignment  of  goo  Is — Re-booking 
of  goods  after  arrival  at  original  destination. 

The  rules  of  a  Railway  Company  pre- 
scribed certain  procedure  for  the  boolcing  o£ 
goods.  In  accordance  with  those  rules  cer- 
tain goods  were  booked  from  Trichiii^^poly  to 
Bagalkot.  The  plaintiff  requested  A,  the 
goods  clerk  and  station  master  at  Hotgi  (on  ■ 
defendants'  Railway),  to  have  the  goods  re- 
booked  from  Bagalkot  to  Hotgi,  and  for  this 
purpose  handed  him  the  railway  receipt  with 
a  written  application,  which,  however,  was 
not  in  the  form  of  consignment  used  by  the 
Company.  A,  accordingly  seut  a  service  tele- 
gram to  the  station  master  at  Bagalkot  ask- 
ing him  to  re-book  the  goods.  The  station 
master  there  did  not  re-book  the  goods  and 
thoy  were  delivered  at  Bagalkot.  The  plain- 
tiff sued  the  Railway  Company  for  damages 
for  non-delivery  at  Hotgi. 

Held,  that  the  defendant  Company  had 
not  contracted  with  the  plaintiff  to  carry  the 
goods  from  Bagalkot  to  Hotgi.  The  mere  fact 
that  the  plaintiff  got  A,  the  station  master 
at  Hotgi,  to  send  a  service  telegram  to  Bagal- 
kot did  not  constitute  a  contract  to  bind  tha 
Compinv.  MALICAR.JUN  SHIDAPA  «. 
SOUTHERN  MAHRATHA  RAILWAY  COM- 
PANY.    27  B  126. 

10-  S-  47  (b). — Railway  Company — Liabi- 
lity for  acts  of  servants — Scope  of  authority— ' 
Railways  Act  (IX  of  1S90),  Section  77— Objec- 
tion for  the  first  time  on  second  appeal. 

The  plaintiff  eutrusted  the  defendants. 
Railway  Company,  with  goods  to  be  sent  to 
Kamti  to  be  delivered  to  the  consignee.  Sub- 
sequently whilst  the  consignment  was  en 
route  to  Kamti,  the  plaintifl  requested  the 
Station  Master  at  ihe  despatching  station  ta 
direct  delivery  of  the  goods  to  be  made  ta 
him  and  not  to  the  consignee.  The  .Station 
Master  at  Kamti,  however,  delivered  the 
goods  to  the  consignee.  The  plaintiff  sued 
the  defendants  for  compensation.  It  was 
pleaded  for  the  defendants  that  the  suit  di^ 
not  lie,  as  they  were  not  liable  for  the  acts  of 
their  servants  beyond  the  scope  of  theii^ 
authority.  It  was  also  pleaded  in  the  High 
Court  on  second  appeal  that  the  suit  did  not 
lie  as  no  notice  had  lieeu  given  to  them,  as  re-, 
quired  by  sectiou  77-  of  the  Railways  Act.  No 
mention  of  this  plea  was  ma(ie  at  any  earl^ 
stage  of  the  case. 
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Held,  that  the  defendants  were  liable  to 
pay  oompensatiou  and  were  not  eatitled  to 
raise  the  plea  tor  the  first  time  on  second 
appeal.  CHHAGANLAL  SHALIGRAM 
SETH  V.  EAST  INDIAN  RAILWAY  COM- 
PANY.   5B.  L.E  531  =  27  8  597- 

11  S.  47,  51— See  s.  72,  i7,  54—31  C.  951 
No.  26    infra. 

12  S-  47,  51,  72,  77  and  \iO— Non-delivery 
of  goods — Dye-laws  reqjtiring  notice  of  descrip- 
iion  and  conte)its  of  missing  article  to  be 
given  to  the  District  Traffic  Superintendent 
invalid. 

A  olaini  for  damages  for  non-delivery  of 
goods  hrouyUt  against  a  Railway  Compmy 
falls  under  this  Act  {6  P.  R.  1897  and  108  P. 
H.  190b  distinguished). 

A  railway  receipt  provided  that  all 
claims  against  the  railway  for  loss  or  da- 
mage to  goods  must  bo  made  to  the  clerk 
in  charge  of  the  station  to  which  they 
have  been  booked  before  delivery  is  taken, 
and  that  a  written  statement  of  the  descrip- 
tion and  contents  of  the  article  missed  or 
of  the  damage  sustained  must  bo  sunt  forth- 
with to  the  Traffic  Superintendent  of  the 
District  in  which  the  forwarding  or  receiv- 
ing station  is  situated,  and  in  default 
tlipreof  the  railway  company  will  not  bo 
responsible. 

Held  that  this  bye-law  which  is  duly 
sanctioned  by  the  Governor-General  in 
Council,  and  published  in  the  Gazette  is  zdtra 
vires,  and  under  section  54,  cl.  1  and  77, 
Is  inconsistent  with  the  Act.  The  .\ot  only 
requires  a  written  notice  of  claim  to  be 
giren  to  the  Railway  within  6  months  of 
the  delivery  of  goods.  The  aforesaid  con- 
dition imposed  by  the  bye-law,  amounts  to 
a  repeal  of  section  77  and  substitutes  an 
incosistent  provision  in  its  place.  By  sec. 
54  (1),  a  bye-law  can  impose  conditions 
with  respect  to  the  "receiving,  forwarding 
or  delivering"  of  articles  and  can  not 
prescribe  what  the  consignor  or  consignee 
is  to  do  after  the  goods  are  lost.  (.3  O.  C. 
followed  26  B.  669  distinguished,  24  C.  30(5 
and  22  M.  137  referred  to.)  AZIZUL  RAH 
MAN  V.  THE  BOMBAY-BARODA  AND 
CENTR.iL  INDIA    RAILWAY    COMPANY. 

76  P-  R-  1908 

13.  S.  54.     See   S.  47,  5i,  72,  77,    140—76 

P.  R.  J9(W  No.  12  supra. 

14.  S-  54-  See  S.  72,  47,  54—31  C.  951  No. 
26  supra. 

15-  S.  59-  Responsibility  of  a  Railway 
Company  in  the  care  of  passengers — Injury  to 
the  latter  by  the  illegal  act  of  a  fellow  passenger 
— Negligence. 

Tlie  legal  obligation  upon  a  Railway 
Company  to  exercise  due  care  and  skill  in 
carrying  passengers  does  not  extend  so  far 
that  the  Company  can  be  held  responsible, 
under  all  circumstances,  for  not  carrying 
them  safely.  Negligence  alleged  against  them 
must  be  proved  affirmatively,  where  denied. 
It  was  not  the  duty  of  the  railway  servants 
to  search  every  parcel  that  possed  the  ticket 
barrier,   carried   by   a   passenger.     Words  in 


thejjdgment  of  the  Chief  Justice,  Q.  B.,  in 
Collett  V.  The  London  and  North- Western  Rail- 
way Company,  (16  Q.  B.,  984)  as  to  the  duty  to 
"  carry  safely,"  explained.  As  no  act,  or 
omission,  of  neglect  had  been  proved  against 
the  Company  or  their  servants,  the  decrees 
below  were  recommended  for  reversal,  and 
the  suit  for  dismissal.  THE  E.AST  INDIAN 
RAILWAY    COMPANY    v.    KALIDAS    MU- 

KEBJI.    28  C.  401. 

16-  S.  67-  Waiver  by  Railway  Company 
— Reserved  accommodations. 

The  bonefit  of  S.  67  i.  a  "Fares  shall  be 
deemed  to  bo  accepted  and  tickets  to  be 
issued  subject  to  the  condition  of  their  being 
room  available  in  the  train  "  may  be  waived 
by  the  Railway  Company,  but  this  benefit 
cannot  said  to  have  been  waived  by  the  mere 
fact  that  the  plaintiffs  had  reserved  a  car- 
riage as  according  to  the  rule  of  the  Com- 
pany "reserved  carriages  in  mail  trains  can 
only  be  provided  when  the  load  of  the  train 
permits."  Plaintifis  had  reserved  a  carriage 
from  Cocanada  to  Madras.  At  Saraalkot  the 
Company  refused  to  attach  this  carriage  to 
the  mail  train  as  it  was  already  fully  loaded. 

Held,  that  plaintiffs  were  only  entitled 
to  the  statutory  relief  given  by  S.  67  of  the 
Railways  Act,  KOMMI  REDDY  SURYA- 
NARANA  MURTY  v.  MADRAS  RAILWAY 
Co.    30  M.  417. 

17  S.  68,  and  Xli— Travelling  without 
tickzt— Cheating— I.  P.  C.  s.  417  and  511 — 
Separate  sentences — General  Clauses  -ict  s, 
26.  KULADU  PRASAD  MAJUMDAR  v.  THE 

EMPEROR.  5.  c.  L-  J-  47  (cr.) 

18  8.  72— i^tsfc  Note,  Form  B— Contract 
.ict  (I-K  of  l!i72),  s.  151,  152,  161—Goods, 
loss  of — -Bailee — Suit  for  compensation. 

A  special  agreement,  known  as  "Risk 
Note,  Form  B,"  sanctioned  by  the  Governor- 
General  in  Council  under  s.  72  cl.  (2)  of 
the  Railways  Act  absolves  a  Railway 
Company  from  all  liability  for  loss  of  goods 
from  any  cause  whatsoever.  The  Company 
In  such  a  case  is  not  a  lK^ilee  under  the 
Cmtr.act  Act.— TOONYA  RAM  v.  EAST 
INDIAN     RAILWAY    COMPANY,   7.  Q.  W- 

N.370=30.  C  257- 

19.  S.  72- — .K'sA;  note  by  consignor — Lia- 
bility of  Railway  Administration  as  regards 
goods  lost   in   transit. 

A  Cawnp'ire  firm  consigned  20  bundles 
of  cotton  to  a  firm  at  Goiida  &nd  signed 
a  risk  note  in  to  form  approved  by  the 
Governor-General  in  Council  under  sec.  72 
(b)  of  the  Indian  Railways  Act  1890,  at  the 
time  of  delivery  of  the  goods  to  the  Rail- 
way. The  risk  note  provided  that  whereas 
the  consignment  of  cotton  was  charged  for 
at  a  special  reduced  rate  chargeable  for 
such  consignment  the  consignors  in  oonsi- 
doration    of     such    lower    charge     undertook 

to    hold    the    Railway     Administration 

harmless  and  free  from  all  responsibility 
for  any  loss,  destruction  or  deterioration  of 
or  d-iinage  to  the  consignment  from  any 
cause  whatever Out  of  the  whole  cot- 
ton  one  maund  and  twenty- nine  seers  wera 
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short  delivered  to  the  plaintiff,  as  a  part 
of  the  consignment  was  lost  in  transit. 
The  plaintiSs  sued  the  Railway  Adminis- 
tration for  damages  and  called  upon  it  to 
prove   the   cause  o£  the   loss. 

Held,  that  there  could  be  no  question 
BS  to  the  validity  of  the  risk  note  17,  Bom., 
417  and  18  All.,  42  followed,  and  that  part 
of  the  consignment  was  'lost'  within  the 
meaning  of  the  risk  note  and  though  the 
cause  of  the  loss  was  not  proved  tlie  Rail- 
way Administration  was  protected  by  the 
risk  note.— GOPAL  DASS  v.  THE  AGENT 
OF   B.    W.   N.  RAILWAY,   5    0-    C-,    153- 

20.  8-  72 — DiUij  of  Railway  Company  as 
carriers — Burden  of  proof — S.  151,  Contract 
Act. 

A'b  horse  carried  by  B,  the  Railway  Com- 
pany, was  injured  on  the  way  and  died  a 
few  days  after.  The  horse  was  neither  car- 
ried at  the  owner's  risk,  nor  was  it  insur- 
ed. 

A  sued  B  for  damages,  alleging  that 
the  accident  was  due  to  a  defect  in  the 
liorse   box,  but   failed    to  prove    it. 

Held,  on  appeal  by  A  that  the  burden 
of  proof  lay  upon  B  under  S.  72  of  the 
Railways  Act,  to  prove  that  B  discharged 
the  duty  of  a  bailee,  under  S.  1.51  of  the 
Contract  Act. 

The  burden  would  only  be  discharged 
by  proof  that  the  horse  box  was  in  all  re- 
spects sufficiently  fitted,  and  adequately 
secured,  and  that,  on  the  j  urney,  such 
precautions  as  ordinary  pru..i;nco  dictates 
were  taken  by  the  Company's  servants.  9 
B.  H.  C.  1,  41  L.  T.  C.  P.  268  and  2a  A. 
3C1   refd. 

The  burden  of  proof  cannot  be  affect- 
ed by  the  fact  that  the  pluintiff  had  put 
forward,  and  failed  to  make  good,  a  theory 
of  his  own  to  account  for  the  accident.— 
(I.N.  L.  R.  4  foil.).  BABU  HARIDAS  v. 
THE  AGENT  OR  MANAGER  OF  THE  B. 
B.   AND   C.I.   RAILWAY.     3   JJ.  L   R.    94- 

21-  S.  72-  Rnlway  Company — Liability 
for  the  acts  of  servants  of  the  Company — Book- 
ing of  goods. 

Plaintiff  got  his  goods  booked  to  Bagal- 
kot  Station.  He  got  the  Station  JIaster, 
Hotgi,  to  send  a  sfirvico  telegram  to  B-gnlkot 
to  re-book  the  goods  to  Hotgi,  but  thi  ■  \va.^ 
not  done.  He  sued  the  Railway  Company 
for  d^'.mages. 

Held,  tiiat  the  mere  fact  that  the  plaintiff 
got  the  Hotgi  Station  Master  to  sond  a  sev 
vice  telegam  to  Biigalkot  to  re-book  the 
goods  from  Bigalkot  to  Hotgi  could  not  pos- 
sibly constitute  a  vulid  contract  which  bound 
th'  Railway  Company,  and  the  plaintiff's 
suit  was  not  maintainable.  MALKQH.JUN 
SHIDDAPPA  V.  THE  SOUTHERN  M\RA- 
THA  Ry.  COMPANY.     4   B  L  E     890  =  27 

B  126  „      . 

22-  8-  72  Raihuay — Consignor  agent  of 
consignee— Modification  of  terms  of  contract  by 
consignor — Cause  of  action  against  Riiiway. 

The  plaintiffs'  agent  consigned  certain 
goods  to  the  plaintiffs  who   refused  to   take 
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delivery  owing  to  a  bcna  fide  mistake  as  to 
the  identity  of  the  goods,  the  agent  having 
sent  them  loose  in  a  waggon  while  the  in- 
voices described  them  as  sent  in  bags.  It  was 
not  alleged  that  the  agent  had  no  authority  . 
to  transfer  the  goods  from  bags  into  a  waggon 
or  that  the  Railway  dealt  with  the  plaintiffs' 
agent  with  notice  of  the  agency.  On  the 
plaintiffs'  suit  for  damages — 

Held,  that  on  the  pleadings  the  plaintiffs' 
claim  was  not  maintainable  for  the  plaintiffs' 
agent  was  the  person  who  caused  the  mistake 
and  the  railway  could  not  be  held  respon- 
sible for  what  the  agent  did  in  the  course  of 
authority. 

Hiid,  also,  that  assuming  that  it  wa?  a 
term  of  the  contract  that  the  goods  should  bo 
carried  in  bags  and  delivered  to  the  plaintiffs 
the  agent  himself  by  his  action  modified  that 
term  and  as  between  him  and  the  railway  he 
could  not  hold  the  latter  liable  for  a  breach 
of  it.  Tlie  plaintiffs  could  not  sue  the  rail- 
way whatever  cause  of  action  they  might 
have  against  their  agent.  G.  I.  P.  RAILWAY 

Co.  Ld.  v.  SAHEB  RAM.    5  B  L-  R.  953- 

23-  S.  72-  Railway  Company — Duty  in 
carrying  passengers  ayid  luggage — Negligence — 
Burden  of  proof . 

There  is  no  obligation  on  the  part  of  a 
Railway  Company  to  carry  a  passenger  safety. 
To  sustain  a  claim  for  damages  against  a 
railway  Company  the  plaintiff  must  prove 
that  the  officers  of  the  railway  did  not  show 
due  care  and  diligence.  16  Q.  B.  9->5  explain- 
ed. THE  EAST  INDIA  RAILWAY  Co.  v. 
KXLIDAS  MUKEIUEE.   5  W-  W  C-.  P  449. 

=  11  M.  L.  J  156  =  3  B  L  R-  2j3  =  28  I  A- 

144  =  2iiU  401 

24  8.  Ti— Railway  Company — Negligence 
— Trains  overshooting  the  platform — Injury 
to  passengers — Damages. 

In  determining  the  question  as  to 
whether  there  has  been  negligence  or  not 
on  the  part  of  the  Railway  Company  the 
Court  must  have  regard  to  all  tbe  cir- 
cumstances of  the  case  No  general  hard 
and  fast  rule  can  be  laid  down.  All  the 
facts  of  the  case  have  to  be  taken  into 
consideration.  The  mere  overshooting  of 
the  train  beyond  the  platform  is  not  in 
itself  nagligenc.3.  The  mere  fact  that  the 
station  is  not  sufficiently  lighted  is  not  in 
itself  negligence.  There  must  be  som.-!tbing 
more  in  order  to  entitle  the  plaintiff  to 
claim  damages  on  tlie  ground  of  the  neg- 
li','ence  of  the  Railway  Ojmpinv.  KE-;SOW- 
JEE  ISSUR  V.  TLIS  GUEAT  IMDiAN  PEN- 
INSULA RAILWAY  Co.    6  B-  L-  R.  673- 

See  al.v^  17  M  L.  J  347,  9  B.  L.  B.  671; 
11  C.    W.  N.  7:11    P.  C. 

25  S  72  (2)— Suit  for  damages  against 
a  Uailwaij  Company  for  their  servant's  gross 
negligence — "Risknote,"    effect    of. 

A  sued  B,  a  Railway  Cjmpany,  for 
damages  for  loss  and  deterioration  of  a 
consignment  of  wool.  B  pleaded  a  special 
contract,  which  A's  consignor  entered  into 
with  B.,  and  which  was  embodied  in  a 
Risknote,    by  which  the  consignor,  in  consi-- 
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deration  of  having  the  wool  carried  at  a 
rato  bolow  the  ordiuery  tariff  rate  agreed 
to  hold  B  'harmless  and  free  from  all  respon- 
sibility for  any  loss  or  damage  to  the  oon- 
Bigument'. 

Held,  that  the  risk- note  constituted  an 
agreement,  conforming  in  every  respect  to 
the  roquiremonts  of  section  72  (2)  of  the 
Act  and  as  its  effect  iu  no  case  was  the 
RaiUvny  Company  liable  to  account  to  the 
consignee  for  any  loss  from  any  cause 
whatever.  (18  A  42,  17  B.  417,  19  B.  159 
and  30  G.  257  followed).  HIBAL.\L  v.  BEN- 
(;  AL-NAGPUB  RAILWAY  COMPANY,  g 
N-  L.  11.125. 

26.  S'  47.  54,  72. — Rules  under  Sections  47 
and  5i.  Bea:<onableness  of — Liability  of  Rail- 
it)  aij  as  bailee. 

The  term  "  delivery  "  iu  section  72  of  the 
Riilways  Act  refers  to  a  physical  event  an 
important  element  of  which  is  that  whatever 
is  delivered  passes  from  the  physical  custody 
of  one  man  to  the  physical  custody  of  an- 
other. It  is  used  as  a  purely  lay  word,  de- 
void of  any  legal  significance  at  all. 

When  goods  are  delivered  to  the  Rail- 
way to  be  carried,  they  booome  liable  like 
any  other  br'.ilee. 

Rules  uuder  sections  47  and  54  of  the 
Act  may  cut  down  the  liability  of  the  Bail- 
way  but  such  rules  must  be  reasonable. 

Tlie  rule  that  goods  tendered  for  despatch 
will  remain  at  th  '.  owner's  risk  while  in  the 
custody  of  tlio  Railway  ofiEioers  before  a  re- 
ceipt is  granted  for  '  thom  is  not  wholly 
reasonable.  It  is  not  unreasonable  that  as 
long  as  the  consignor's  servant  is  seeing  the 
goods  thvojgli  the  process  of  booking,  mark- 
ing and  wo:ghing,  the  Railwiy  Comptny 
should  not  be  responsible,  but  it  would  be 
unreisonablo  not  to  hold  the  Railway  respon- 
sible if  the  booking  process  is  interrupted  for 
any  substantial  time  and  the  goods  arc  left 
in  their  possession.  JALIM  SINGH  KATA- 
KY  V.  THE  SECRETAllY  OF  STATE  FOR 
INDIA  INCOUNOIL.  8  C-  W-  11;  725  = 
81  C  951- 

27-  S-  72.  fl  and  75  (1).— Company's  liabi- 
lity for  passenger's  hirjijage  lost. 

A  rail.vay  pissenger,  who  entrusted  his  box, 
containing  cloths,  gold  and  silver  ornaments 
and  currency  notes  of  over  Rs.  100  in  value  to 
the  Railway  Conipauy's  servants,  for  convey- 
ance in  the  luggage  van,  which  was  lost  or 
stolen,  cannot  recover  the  value  of  the  box  or 
of  any  part  of  its  contents  from  the  Compay, 
unless  he  had  made  the  declaration  prescribed 
by  S.  75  (l)of  the  Act.  The  words  "any  par- 
cel or  package  "  in  s.  75  (1)  includes  passen- 
ger's "  luggage"  dealt  with  by  S.  71  of  the 
Act.  CI.  (b)  of  the  second  schedule  of  the  Act 
covers  currency  notes.  (53  P.  R.  1897  refd. 
to).  ALWAZ  V.  SlilLA-KALKA  RAILW.\Y 
COMPANY.  15  p.  L.  R.,  1808  =  73  P- K.-, 
1907 

28-  S-  72.  'i^- — Bailway.  TAability  of — 
Oo'jds  carried  under  Risk  Note — Release  of 
Imhilit.,/  for  loss—Gojds  delivered  to  wrong 
person — Burden  of  jiroof. 
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The  plaintiff's  goods  wore  carried  by  the 
defendants,  Railway  companies,  under  a  Risk 
Note  which  protected  them  from  liability  for 
loss,  destruction  or  deterioration  of  consign- 
ment of  failure  to  make  delivery  of  the 
goods. 

Held,  that  the  defendant  companies  were 
exempted  from  liability. 

The  plaintiff  obijoted  that  the  goods  were 
not  lost  but  delivered  to  a  wrong  person. 

Held,  that  the  burden  of  proving  this 
was  on  the  plaintiff. 

It  was  for  the  plaintiff  to  show  that  tha 
circumstances  in  which  the  goods  disippear- 
ed  were  not  such  as  to  amount  to  loss  within 
the  meaning  of  the  Risk  Note. 

It  was  not  for  the  defendants  to  show  by 
affirmative  evidence  that  they  had  lost  the 
goods.  WGal.,  210,  17  Bom.,  417,  19  Bom., 
159  and  13  All.,  52  fo'lowed.  M'JLTI  D3AN- 
JI  SEIT  V.  SOUTHERN  MAHARATTA. 
RAILWAY  Co.  Ld.  &  MADRAS  RAILWAY 
Co.    14M-L.  J.  3:96 

30-  S-  72— S '0  S.  47,  54,  73,  77  and  ItO 
—76.    P.    R.    190S   No    12    s^tpra. 

31.  S-  74  —See  S.  72,  74,  75  (1)—13.  P. 
L.   R.    1908    No  27  supra. 

32-  S-  75- — TkroHjh  booking  partly  by  stea- 
mer and  partly  by  Railway  consigner' s  omis- 
sion to  declare  value  and  description  of  goods 
as  reguired  by  Railways  Act  and  Carriers 
Act — Liability  for  damages  when  goods  are 
lost  while  in  transit — See  Carriers— N.4R.ANG 
RAI  AGARWALA  v.  RIVER  STEAM  NA- 
VIGATION GO:  LD:  U.  C-  W-  N-  1071  = 
34    C.  419. 

33.  S.  75. — Contract  to  carry  goods  partly 
by  Steamer  and  partly  by  Bailway — Steamer 
Company's  liability  for  loss  of  guods  during 
railway  transmission — Railwavs  Act  S.  75  and 
Carriers  Act  III  of  1S63  S.  3,  S,  9— See  Car- 
riers—GOKAL  CHANDERA  DASS  v.  IN- 
DIAN   GENERAL   STEAM     NAVIGATION 

VND    RAILWAY  CO.     LD:-11.  C-   W-   N. 

10  r6 

34.  S.  75  (l)-See  S.  73,  74,  75  (1)—1S.  P. 

L.  R.    190S  No  27    supra. 

35.     8.  76— See  S.   73,  76—14.  M.   L.   J. 

396   No    28  supra. 

36.  S.  77— See  S.  3  (6),  77,  Ii0—2S.  A. 
552.   No.  1   stipra. 

37-  8.  77-Sce  S.  47,  54,  72,  77,  140— 7G, 
P.    R.    190S   No.  12   supra. 

38.  S.  77— Sec  S.  72,  77—27  B.  597  No.  29 
supra. 

39.  S-  77  and  80. — Railway— Liability  for 
loss  of  goods — Notice  of  claim. 

Under  section  80  of  the  Railway3  Act, 
when  goods  are  booked  throug'u  over  the 
railways  of  two  or  more  railway  administra- 
tions, it  is  at  the  option  of  the  plaintiff  to 
sue  either  the  railway  administration  to 
which  the  goods  were  delivered  by  the  con- 
signor or  the  railway  administration  on 
whose  line  the  loss  was  occurred. 

Under  section  77  notice  of  claim  must 
be  given  within  the  period  therein  lix.id  to 
the  rail.vay  admiuistration  wii'cb  the  plain- 
tiff aeoks  to  render  liable.    BOMBAY,  BAKO- 
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Sup:  Govt,  acts  (IX  of  1890)     (Contd.) 

DA  AND  CENTRAL  INDIA  RAILWAY  CO. 
V.  SAUTE  LAL.    A.  W-  N-,  1903,  P.  235. 

40-  S-  77,  UO.—Ovcrcharrji:— Notice  of 
claim — Statement  in  a  letter. 

A  sued  B  the  Railway  Company  to  recover 
the  excess  amouat  claimed  aad  received  by 
B  as  carrier  after  tbo  delivery  of  the  goods 
to  the  consignee. 

Held,  that  the  notice  prescribed  by  S.  77 
of  this  Act  was  necessary  and  that  the  over- 
charge referred  to  in  the  section,  is  not  con- 
fined in|its  meaning  to  an  overcharge  recover- 
ed before  the  delivery  of  the  goods  to  the  con- 
signee at  their  destination. 

Held,  also,  that  a  letter  under  S.  140  of 
tho  Act  must  be  in  exact  compliance  with  the 
terras  of  the  section.  It  must,  therefore,  be 
delivered  to  the  agent  at  his  oflice.  The 
statement  of  a  fact  in  a  letter  is  not  proof 
of  the  fact  itself.  GREAT  INDIAN  PENIN- 
SULAR RAILWAY  V.    DEVASI     VERSEE. 

9B  L.R,  942=81  B  534. 

41.  S-  77.  no.— Goods  lost  in  transit — Notice 
of  claim. 

Notice  of  claim  tor  goods  lost  in  transit 
given  to  Railway  Company  A^  with  whom 
they  were  originally  booked  is  not  sufficient 
notice  within  Ss.  77  and  140  of  the  Railways 
Act  to  Railway  Company  B  on  whose  line 
tho  goods  were  subsequently  lost.  Notice 
should  hate  bten  given  to  the  Company,  B 
also  to  make  them  liable  for  the  loss.  26  B 
669  followed.  TILAK  CHAND  LAHUTHY 
V.  THE  EAST  INDIA  RAILWAY  COM- 
PANY.   12  C- W.  N.,  165- 

42-  S-  77,  liO-Claim  against  Bailway  Com- 
pany — Notice   of  claim. 

The  pliiiutilf  sued  the  B.  B.  and  C.  I.  Rail- 
way Co.  and  the  East  Indian  Hailw  ,y  Co.  for 
damages  for  non-delivery  of  goods  alleged  to 
have  been  delivered  at  Ghaziabad  for  con- 
veyance to  Bombay  on  the  leth  May  1898. 
Prom  Ghaziabad  to  Delhi,  the  railway  line 
belongs  to  the  East  Indian  Railway  Co.,  and 
from  Delhi  to  Bombay,  the  line  is  that  of 
the  B.  B,  &  C.  I  Railway  Go.  Both  Companies 
were,  therefore,  made  defendants  in  the  suit. 
On  the  merits,  the  suit  was  dismissed  as 
against  tho  B.  B.  &  C.  I.  Railway  Co.,  but  a 
decree  was  passed  against  the  East  Indian 
!Railway  Co.  for  Rs.  4,617.  It  appeared  that 
DO  notice  of  plaintiff's  claim  under  s.  140  of 
the  Railways  Act  (IX  of  1890)  had  ever  been 
directly  addressed  to  the  East  Indian  Rail- 
way Co.  The  plaintiff  relied  on  a  notice 
dated  the  28th  July  1898,  which  he  had  ad- 
dressed to  the  B.  B.  &  0.  I.  Railway  Co., 
making  a  claim  against  that  Company.  Tlie 
latter  Company  had  at  once  informed  the 
East  Indian  Railway  Co.  of  the  plaintiff's 
claim  and  had  given  notice  that,  in  case  the 
plaiutill  sued  them,  they  would  expect  the 
East  Indian  Railway  Co.  to  bear  all  the  ex- 
penses. Further  correspondence  took  place 
between  the  two  Companies  with  reference 
to  the  plaintiff's  claim,  and  on  the  31st  Oc- 
tober 1898,  tho  Solicitors  of  the  East  Indian 
Bailway  Co.  wrote  to  the  plaiutifl'a  Solici- 
tors as  follows : 


Sup:  Govt,  acts  (IX  of  1890)  (Contd.) 

"Deab  Sibs,  Your  letter  of  the  2l3t 
instant  to  the  address  of  the  General  Traffic 
Manager,  B.  B.  &  0.  I.  Railway,  Bombay,  has 
been  handed  to  us  by  our  clients,  the  East 
Indian  Railway,  Calcutta,  claiming  on  behalf 
of  your  clients  sum  of  Rs.  7,437,  jjuing  the 
amount  of  loss  alleged  to  liave  been  sustain- 
ed in  respect  of  short  delivery  of  500  and  125 
bags  of  wheat.  The  file  of  papers  has  just 
beeu  banded  to  us  and  we  will  write  to  you 
further  as  soon  as  we  have  had  an  opportun- 
ity of  going  through  same.  Yours  faithfully, 
(Signed)  Mokgan  &  Co." 

The  lower  Court  held  that  in  this  latter 
the  Solicitors  of  the  East  Indian  Railway  Co. 
treated  the  communication  sent  to  them  by 
the  B.  B.  and  G.  I.  Railway  Company  as  com- 
munication affecting  themselves,  and  that 
they  could  not  afterwards  say  that  the  notica 
of  claim  given  by  the  plaintiffs  as  to  the  B.  B. 
&  C.  I.  Railway  Co.  and  forwarded  to  them 
(East  Indian  Railway  Co.)  was  no  notice  to 
them:  that  the  plaintiffs  must  be  held  to  have 
given  tho  notice  through  the  B.  B.  &  C.  I. 
Railway  Co.  and  that  such  notice  was  good. 
On  appeal 

Held,  (reversing  the  decree  and  dismis- 
sing tho  suit),  that  no  sufficient  notice  had 
been  given  to  the  East  Indian  Bailway  Co. 
under  s.  77  and  140  of  Act  IX  of  18:)0.  EAST 
INDIAN  RAILWAY  Co.  v.  JETHMUL.  T. 
L.  R.,  26  B.  6G9=4  B.  L.  R.  495  =  26  B. 
669. 

43-  In  a  suit  against  the  E.  I.  and  B.  B. 
and  C.  I.  Railway  Companies  for  non-delivery 
of  goods  consigned  from  Ghaziabad  to  Bom- 
bay the  plaintiffs  claimedsums  advanced  by 
them  against  receipts  given  at  Ghaziabad 
by  the  E.  I.  Railway. 

Held,  that  the  receipts  not  having  been 
granted  by  the  B.  B.  and  C.  I.  Ra.lway,  and 
tho  goods  not  having  been  shown  to  have 
been  lost  on  their  line,  they  were  not  liable 
under  Section  80  of  the  Railways  Act,  unless 
it  was  proved  that  tbo  E.  I.  Railway  acted 
either  as  their  partners  or  their  agents  in 
giving  the  receipts. 

Held,  also,  that  so  far  as  the  E.  I.  Rail- 
way was  concerned  the  Railway  receipts 
were  binding  and  operated  as  estoiipels, 
either  as  instruments  of  title  or  otherwise, 
and  that  the  plaintiffs  having  made  advances 
on  tho  faith  of  those  receipts  were  entitled 
to  recover  the  same.  JETH  MaL  BAMA- 
NAND  V.   B.  B.  &  C.  I.  RAILWAY.     3  B    L- 

R.,  260- 

44.  S-  80- -See  Ss.  77,  SO— A.  W.  N.  1903, 
p.  a^o.  No.  39  supra. 

44  (a)  S.  101-  Endangering  safty — Starting 
train  without  taking  lite  dear.  FAZ-AL  DIN 
V.  EMPEROR.    59  p.  !••  R.,  1907- 

45-  S.  101. — Raslily  and  negligently  causing 
death — Breach  of  general  rales  and  dangcring 
passeng.zr's  safty. — Line  clear  and  caution 
message  system — Collision. — See  SHANKER 
BALKIRISHNA  i;.  EMPEROR.     32  C.  78. 

46-  S.  107- — False  declaration  of  goods — 
Fireworks  declared  as  locks,  I.  P.  C,  S.  301  (a) 
and  328,  U  ?■  L.  R-.  1905. 
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Snp:  Govt,  acts  (IX  of  1890)   (Conid.) 

47  8  121' — ^^^  '"  summary  trial  for  offences 
wid:'r   this   s-ctio,i.^See    Cr.    P.   Code,  S.  2G0. 

A.  W  N  >  1902.  P.  24. 

48  S.    112— See  S.  65,  112—5.  C.  L.  J. 

47  No.   17    supra. 

48  (a)  S'  112— J!^''<J"''"'*'''i'  entering  Bail- 
waij  carriage  without  ticket.  CROWN  v. 
AT.4    ULLAH.    124  p.  L-    R-   1905- 

48  (b)  S.  118  (3)—TraoeUmq  on  foot 
board  of  Rail'waij  Carriage— Passenger. — 
CROWN  V.  NUB  MOHAMMAD.  146  P.  L. 
R  1905. 

48  8.  140.  '''"' — "M^ciy"  E.cplo-ined — Notice 
served  on  Traffic  Manager  insufficient. 

The  word  "  may  "  used  ia  S.  140  of 
the  Act  means  "must,"  and  a  riotice  of 
claim  under  S.  77  of  the  Act  forshort  delivery 
of  goods  must  be  served,  in  the  case  of  a 
railway  administered  by  a  Railway  Com- 
pany on  the  Agent,  in  India,  of  the  Rail- 
way Company  (2(3  B  6GQ,  2i  C  306,  23  A  552 
followed  and  22   M.  137  dissented). 

Therefore  the  Servioo  of  notice  on  the 
Traffic  Manager  was  insufficient.  NiiDIR 
CHAND   SHAHA  v.  Mr.    WOOD.     12   G.  W. 

N-  450- 

50.  S.  140— See  S.  3  (G)  77,  110—33  A. 
553   No.   1    siijyra. 

51.  S.   140— See  S.  47,   54,   72,  77,  140— 

7G   P.  R.    I'Mi    No.    12  supra. 

52.  S.  140— Sec  S.  77,  140—31  B.' 534 
No.  40,  l:>.  C.  ir.  N.  165.  No.  41,  20  B.  G69. 
No.   42    supra. 

79.  Act  XIV  of  1891.  The  Oudh  Courts 
Act. 

See  Oudh   Acts. 

80.  Act  XVIII  of  1891-  Bankers  Boole 
Evidence   Act. 

S.  I.— Evidence  Act  (I  of  1S72),  S.  74, 
7Ct — Public  Document — Inspection  of  document, 
rijht  to  —  Ccrtilied  copies — Loan  Register  of 
the  Public  Dt'bt  Offic: — Bankers  Books  Moi- 
dence  Act   {XVIII  of  1S91). 

The  Loan  Register  of  the  Public-Debt 
Office  in  t'la  B.ink  of  Bengal  is  a  "public 
documout  "  within  the  meaning  of  S.  7i 
of  th'i  Kvidonoe  Act;  and  under  S.  7G  of 
the  Act,  any  person  hiving  an  interest  in 
the  document  is  entitled  to  inspect  the  same 
ftnd  obtain  certified  copies  thereof.  Queen- 
Empress  v.  Arumugam,  (I.  L.  R.  20  Mad. 
189),  followed.  Mutter  v.  Eastern  and  Mid- 
land.') Railway  Co.,  (L  R.  3S  Ch.  D.  02) ; 
R:'x  V.  Justices  of  St^iffordsliire,  (0  .\d.  and 
E.  34),  referred  to.— CHANDI  CHARAN 
DHAR   V.     BOISTAB     CHARAN    DHAR,    8 

C-  W.  N  12').=31.  C.  234. 

2.     8.    6. — Procedure. 

When  a  part/  djsires  an  order  under 
section  6  of  the  Binkors'  Books  Evidence 
Act,  1S91,  in  his  own  behalf  the  court  ought 
to  grant   it  ex-parte. 

When  he  applies  against  the  other  par- 
ty the  Court  ought  not  to  make  the  or- 
der  without  notice  to   that   other  party. 


Sup:  Govt,  acts  (XVUI  of  1891)  (Co7itd.) 

When  the  Court  is  not  satisfied  that 
the  application  is  not  for  the  purpose  of 
obtaining  inspection  beyond  what  is  allow- 
ed under  the  ordinary  procedure,  the  Court 
ought  to  refuse  the  application  under  this 
section.  TIUCUMLAL  SAKARCHAND  v. 
LAKHMIDAS    NAKONJI.      6.     fi.     L.     R- 

865. 

/81.    Act  XX  of  1891.    The  Punjab  Mu- 
nicipal  Act. 

See  Punjab  Acts. 

82.— Act  IV  of  1893  [Partition  Act). 

8,  2. — Partition  of  house  latrine — Common 
user— Compensation  for  the  sale  of  latrine  and 
for  passage  tliereto. 

A  and  B,  real  brothers,  partitioned  their 
dwelling  house  in  1893  and  by  mutual  ar- 
rangement each  of  them  agreed  to  enjjy  the 
use  of  the  house  latrine  and  its  passage.  Now 
A  sued  B  for  partition  of  the  latrine.  The 
first  Court  held  that  the  arrangement  for 
common  use  was  equivalent  to  a  partition 
and  could  not  be  disturbed.  The  Lower  Ap- 
pellate Court  applving  the  provisions  of  the 
Partition  Act  of  1893  to  the  oaso  sanctioned 
the  sale  of  the  latrine  and  passage  to  the 
plamtiff  and  awarded  the  sale  proceeds  aa 
compensation  to  the  defendant. 

Held,  that  the  Partition  Act  did  not 
apply,  that  the  latrine  had  in  effect  been 
already  partitioned  and  that  the  plaintiff 
was  not  entitled  to  the  relief  claim'id  for. 
SETH  SADIA  SUNAR   v.  BALDEO  PRASAD 

SUNAR.    17  c.  p.  L-  R.,  1904,  p.  45- 

1.  S.  2-  Prdiminarij  order  -  Commission- 
er's report— Order  for  sale—C.  P.  C.  S.  39G. 

In  a  suit  for  partition  after  the  prelimi- 
nary decree  for  partition  was  passed  a  com- 
missioner appointed  under  S.  3G9,  C.  P.  C,  to 
inake  a  partition,  submitted  a  report  and  the 
court  on  consideration  of  the  report  was  of 
opinion  that  the  property  could  not  be  con- 
veniently partitioned,  and  then  passed  an 
order  for  sale  of  the  property  under  S.  2  of 
the  Act. 

Held,  that  the  Court  could  pass  an  order 
under  S.  2  of  the  Act  for  sale  of  the  property 
and  the  fact  that  a  preliminary  decree  had 
been  passed  was  no  bar  to  its  proceeding 
under  that  section.  HIR.AMONI  DASSI  v. 
RADHA  CHURN  KUAB.     5  C-  W-  N-  128. 

2.  8.  2-  Partition  decree — Power  of  Court 
to  order  sale. 

S.  2  of  the  Act  applies  equally,  where  the 
Court  has  to  pass  a  decree  in  a  suit  for  par- 
tition, as  also,  where  the  Court  has  already 
passed  a  decree  directing  partition  in  a  par- 
ticular mode,  and  the  mode  becomes  impi-ac- 
ticable  or  inexpedient.  The  court  can  in 
both  oases  order  s.ilo  instead  of  partition. 
(SOWN  128  and  21  M.  GSJ  followed).  BAI 
HIR\KORI  V.  TRIKAMDAS  HlRACilAND. 

10  B.  L  R  33=3  M  L  T  141- 

3.  S-  i.— "Undivided  familij"—MahoiHe- 
daiis. 
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Sup;  Govt,  acts  (IV  of  1893)    (Contd.)      Sup:  Govt,  acts  (IV  of  1893)  (Ccmtd.) 


Held,  that  tho  ospressioa  "a  dwoUiag 
house  bulonging  to  an-  undivided  family" 
as  used  in  S.  i  o£  tho  Act,  is  not  applicable 
to  a  hou  e  belonging  to  a  Mahomodau  family. 
13  A.  2S2  i-cf.  to.  HASHMAT  ALT  v.  MU- 
HAMMAD UMAR.  A  W-  N-,  1907,  P-  52  = 
4  A-  l>.  J.  20\;  =  39  A.  SOS-  Tlus  case  was 
over-ruled  by  :JU  A  3ii  sec  next  number. 

4-      S-  4  and  J',  P.   A.,  s.  4i. — "  Undivided 
famibi " — Mahoined'His. 

H'ld,  that  Mabomadans  are  not  exclud- 
ed from  tho  benefit  of  S.  4  of  tho  Partition  Act, 
('J  0.  C.  158,  13  A.  28'i  rofd.  and  20  \.  308  over- 
ruled). SULTAN  BEGaM  AND  OTHERS  u. 
DEBI  PRASAD,  A-  W-  N-  (1908)  12Q  =  5  A. 
L-  J.  S.52=4  M-  L  T.  S8=S3  A-  334- 

5.  S-  4 — Partition  suit — Extension  of  time 
for  payment    of  price. 

A  Court  which  has  fixed  a  time  with- 
in which  the  price  of  a  share  of  the  pro- 
perty which  is  to  bo  partitioned,  is  to  be 
paid,  can  afterwards  extend  that  time. — 
MUHAMMAD    HUSAIN   KHAN  v.  KULLU. 

1  A.  Is.  3.  474- 

6.  S-  4. — "Undivided  family" — Muhaina- 
dans. 

Held,  that  in  S.  4  of  the  Act,  the  words 
"undivided  family"  include  every  family, 
whether  it  be  a  Hindu  or  otherwiso,  and 
one  which  is  undivided  qua  the  piirtioular 
dwelling  house;  and  tho  words,  "dwelling 
house  '  mem  not  only  the  house  in  which 
the  members  oi  an  undivided  family  actually 
live,  but  also  v;hich  belongs  to  the  familly 
and  in  which  oihor  members  of  that  fami- 
ly havo  a  right  to  live,  if  they  feel  so  in- 
clined to  do.  KALKA  PRASAD  v.  BAN- 
KEY  LALL.     9  0.   C-   156. 

S-  4' — 2'/m:  ri(j!it  of  a  member  of  joint 
family  to  buy  off  the  decree  holder  in  whose 
favour  a  decree  fur  possession  is  given.  See 
C.  P.  0.  S.  331 — Resistance  or  obstruction 
—KALI  KUMAR  MUKER.JI  v.  BRAHMA- 
NAND    MUKEUJI.— 7.    C-  I«.   J-   98- 

S.  12. — AiJiicable  Settlement  among  co- 
sharers  mid  distribution  of  their  interest — 
Partition,  its  binding  effect  on  tenants.  See 
Bengal  Land  Registration  Act  VII  of  1876. 
S.  42,  78— PORBSHMONI  DASSI  v.  NA- 
BOKISHORE   LAHIRI.    30.   C.   773- 

83  Act  I  of  1894.  (The  Land  Acqui- 
sition Act). 

1  8.  1  and  18 — Jurisdiction  of  Cotlrt  to 
decide  objections   of  j^arties  to  reference. 

A  Court  has  jurisdicLion  to  deal  with 
objections,  made  only  by  persons  who  were 
parties  to  the  proceedings  before  the  collec- 
tor and  who  brought  about  the  reference  and 
of  no  one  else.  MOHAMMAD  SAFI  v.  HARAN 
CHANDRA  MUKERJEE,  12  C-  W.  N.  985. 

2  S.  1  and  18 — See  to  the  same  effect 
and  just  in  tlie  same  terms,  PRABEL 
CHANDRA  MUKHERJI  v.  RAJA  PEARY 
MOHUN  MUKHERJEE,  12  C-  W.  N.  987- 

3  S.  1,  23,  24 — Land  acquired  by  Govern- 
ment— Compensation— Principle  to  be  applied 
in  awardmy  compensation. 


When  land  is  acquired  by  Government 
under  tho  Laud  Acquisition  Act,  the  prin- 
ciple to  bo  applied  in  awarding  o.irapen- 
satiun  under  the  .\ct  is  : — That  an  owner  is 
entitled  to  have  the  prico  of  his  land  fixed 
in  roforence  to  the  prob.ible  use  which 
will  give  him  tho  best  return.  3  Gil„  103, 
III  Bom.,  5SJ,  15  Bom.,  279,  16  Mad.,  369,  (P. 
C),  a  P.  B  1904,  referred  to.  HIRA  NAND 
V.  THE  SECRETARY  OP  STATE  FOR  IN- 
DIA IN  COUNCIL.  21  p.  R.  1905  =  132  P. 
L.  R.  1305.  (For  other  cases  of  this  nature 
see   s.  23  infra.) 

4.  S-  1  &  23. — Compensation — Mode  of  aa- 
certaininy  market  value  of  land  acquired. 

In  ascertaining  the  market  value  of  land 
to  be  ao(j*ured  by  Goverumout  for  the  par- 
pose  of  assessing  tho  amount  of  comp.^nsa- 
tion,  the  Cjurt  should  not  take  the  amouut 
which  the  claimant  had  expendd  in  pur- 
chase and  improvement  of  tho  land,  as  if  it 
was  iovost.;d  on  loan  since  the  date  of  ex- 
peudituro  at  the  prevailing  rate  of  interest 
and  treat  the  total  amount  so  arrived  a  tlie 
market  value  of  the  land. -SECRETARY 
OF  STATS  FOR  INDIA  v.  KARTIK  CHAN- 
DRA GH03E,— 8  C.  W-  'S-  655- 

5.  S-  \.—  -Land  acquired  by  Government — 
Award — Compensation — Res- judicata. 

An  adjudication  as  to  the  right  of  persons 
claiming  compensation  under  the  Land  Ac- 
quisition .Act,  IS'Jl,  concludes  the  question 
between  tho  same  parties  in  subsequont  pro- 
ceedings.— 20  Mad.,  269,  dislingui:hed. — 
CHOWAKARaN  MAKKI  v.  VAYYAPRATH 
KUNHI  KUTTI    ALL— 29.  M.  ITS- 

6  S.  I— Forest  Act  (YII  of  1871)— Distinction 
betiueen  the  two  Acts. 

Tho  most  important  distinction  between 
the  Land  Acquisition  Act  (I  of  1834)  and  tlia 
Forest  Act  (VII  of  1871)  lies  in  this  :— That 
whereas  in  the  Land  Acquisition  Act,  tho 
Legislature  has  expressly  constituted  the 
Local  Government  the  sole  arbiter  as  to  what 
land  shall  be  acquired  for  a  public  purpose, 
the  Forest  Act  gives  tho  power  to  afforest 
sul  iect  to  conditions  as  to  the  fulfilment  of 
which  the  Local  Government  is  given  no  ex- 
press power  to  decide.— BALV A.N T  RAM- 
CHANIRA  V.    SECRETARY    OP   STATE,  I. 

L-  R  ,  29  B  480- 

7.  Decision  of  Civil  Court  of  question  of 
appointment  of  compensation  money  on  refer- 
ence, no  res  judicata  on  question  of  title  to 
other  properties — High  Court  affirming  deci- 
sion— Leave  to  appeal  to  tlie  Privy  Council. 

A  court's  decision  regarding  appointment 
of  compensation  money,  upon  a  reference 
under  tho  Act,  is  no  res  judicata  affecting 
other  parts  of  the  claimants'  property  held 
under  the  same  title  (7  C.  40G  followed,  12  0. 
484  dist.,  20  M.  269  refd.) 

A  land  acquisition  Judge  awarded  com- 
pensation less  than  ten  thousand  rupees  and 
his  decision  was  confirmed  by  the  High  Court 
on  appeal. 

Held,  on  an  application  for  a  certificate 
for  leave  to  appeal  to  tho  Privy  Council,  that 
tho  case  could  not  be  regarded   as   indirectly 
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involving  a  Urgor  (imouat,  because  other 
proporti 'S  noi  acquired  wore  hold  under  tlio 
sanie  title  and  tho  value  of  them  all  exceed- 
ed rupees  ten  thousand.  RAI  lUIAIA  I)IS- 
GAJ    DKU    BAiI\DaR    i;.    KALI    CHAUVN 

SINGH.    11  C-  W-  N-,  525-34  C-  466. 

8,  hand  acquis!  ion — Appnriionmcnl  of 
comp  "iisat-^ji  between  land-lord  and  tenant  — 
Sea  lai'.dlofa  and  tenant.  BHUPATI  HOY 
OHOVVDBURY  v.  THiC  SBGRhrrARY  Ob' 
STATE.  5  C-  L.  J->  682-  {See  Nos.  12,  13 
and  10!  infra). 

9,  Land  acqnis'lion  proceeding'^ — Property 
irD'tgriijrd  conrer  ed  into cynipensation  ni^nrij  — 
liujtilsnf  mortgagee  decree-holder. — See  T.  P.  A. 
IV  of  1S.S2,  Ss.  83,  00,   No.   512,  cols.  678,  GT'J. 

6C-  LJ-,  745  =  80  M  464- 

If).  Land  aelwiVii  acquired  not  mentioned 
in  declaration— Reference  to  Civil  Court  in- 
valid. 

The  land  actually  taken  up  by  Govorn- 
mont  was  difforuMt  from  that  mentioned  in 
the  declaration  issued  under  the  Act. 

iT  (li,  that  the  proceedings  of  the  Collec- 
tor were  void,  and  there  could  bo  no  valid 
reference  to  the  Civil  Court  under  the  cir- 
cum'.tances.  rT\.TF,\DRA  SHAU  v.  THK 
SECR15T\RY  OP  STATE  FOR  INDIA  IN 
COUNOIL.    BC-L  J,  39- 

11.  How  to  ascertain  compensation — Sur- 
veyor's oi>inion  and  his  evidence — Value  of 
frontage  land,  its  drp!h--Hypotlietical  value  in 
delermining  compensation — Value  of  the  whole, 
from  value  of  a  part — Disturbance  of  Collector's 
award. 

Where  the  valuation  of  property  cannot 
be  based  on  what  it  is  producing  at  the  time 
of  the  notice  nor  any  recent  solos  of  the  land 
exist  to  serve  as  a  guide  to  the  court  the 
market  value  must  be  determined  by  sale  of 
similar  land  In  the  niighliourhood. 

The  owner  of  the  land  can  prove  cither 
what,  the  plot  woul.i  fetch  if  sold  in  one  block 
or  in  Ills. 

'I he  Co  irt  can.  in  aldition  to  the  evidence 
of  snlos,  be  guided  by  the  opinions  of  sur- 
veyors, tbougli  it  i.,'  necessary  to  distinguish 
opinion  frcm  iirgument. 

The  practice  of  surveyors  making  long 
reports  and  furnishing  copies  to  the  opposite 
eide  beforebiind  is  open  to  grave  ol  j  ciion. 
A  surveyor's  evidence  tested  by  cross  i..\aniin- 
ation  would  bo  more  valuable  hut  it  does 
not  justify  him  to  provide  himself  the  ma- 
terial for  cross-examination.  The  Court's 
time  will  be  saved  if  a  surveyor  prepares  a 
concise  description  of  the  property  to  bo 
valued  and  gives  only  his  opinion  of  the 
value,  and  if  be  does  give  his  reasons  tbey 
rouBt  be  based  on  facts  and  not  on  hypo- 
thesis. 

While  determining  the  value  of  frontage 
land  the  depth  should  also  be  considered. 

The  value  of  a  building  frontage  must 
depend  on  the  higher  lents  that  can  be  ob- 
tained ftr  the  shops  or  rooms  feeing  the 
street  ind  as  (he  proportion  of  these  rents 
to  the  lower  rents  of  the  back  rooms  dtci..ases 
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so  does  the   value   of  the    frontage    land    do- 
crease. 

Ordinarily  the  value  of  an  income  pro- 
ducing property  depends  on  its  inc.jmo  irres- 
pective of  its  costs,  but  no  general  rule  caa 
be  given. 

It  cannot  be  taken  as  a  hard  and  fr.st 
rule  that  back  laud  must  be  worth  half  the 
frontage  land. 

'Jhe  belief  that  an  hypothetical  schema 
can  be  a  guide  to  market  values  which  are 
ascertained  by  other  moans  is  fall:i.cious. 

In  ascertaining  value  of  th3  land  as  tv 
whole  it  is  incorrect  to  add  up  the  retail 
values  of  the  parts  derived  from  the  instances 
of  sales  of  small  plots  vsitlioufc  makiug  some 
deduction  on  general  principles. 

The  Collector's  offer  should  not  bo  dis- 
turbed for  the  difference  of  a  few  rupees 
except  for  very  strong  reasons  such  as  aq 
error  or  a  question  of  principle.  GOVERN- 
MENT OP  150MBAY  V  K\RIN  TAR  MA- 
HOMED.   10  B  L  R.  660- 

\i~Land  acquisitim  proceedings — Appor- 
tionment of  compensation  between  land-lord 
and  tenant — Presumption  of  jiermancncy  of 
holding  from  uniform  payment  of  rent — 
See  Bengal  Tenancy  Act  VIII  of  1885 
Section  50— NUNDALAL  GORSAMI  v.  AT- 
ARMiNI    DASSI.     12  C-  W-  N-  432. 

13  -Principal  of  apportionment  of  compen- 
sation betii-een  land-lord  and  tenant.  See 
Cimpcnsation— SATIS  CHUNDRA  CHATTO- 
PADHYA  V.  RAI  JOTINDRA  NATH  CHOW- 
DURY.    7  C-  Ij  J-  284. 

14  8.  3  (a)  — PiS/ier!/  rights  not  Land — 
Reference    inialid. 

Fishery  rights  are  not  land  within  the 
meaning  of  the  Land  Acquisition  Act  and 
the  Govirnment  can  not  acquire  under 
this  Act  only  thefe  incorporeal  rights  apart 
from  the  land  as  in  this  case  it  sought 
to    acquire    them    alone. 

It  is  the  land,  and  not  mcrel>  gome 
subsidiary  right  as  fishery  right,  that  can 
bu    acquired    under    the   Act. 

Ihe  Civil  Court  must  of  its  own  motion 
set  aside  iiroceedings  of,  and  a  reference  by, 
the  Colleotor,  which  are  bad,  being  contrary 
to  this  Act.  (4  C.  li.  J.  2.^6  at  258  and  13 
li.  050)  reterred  to.  RAJA  SHYAM  CHAND- 
RA MARDAKAJ  HARICHANDAN  RAJ  NA- 
RAIN  DAS  V.  THE  SECRETARY  OP  STATE 
PUR  INDIA   IN  COUNCIL,  7  C-   L-  J-  445 

=  12  C-  W-  N-  569. 

15 — l\'lei,linl  vdhie  in  fixing  compensation. 
The  Land,  situated  in  the  neighbour- 
hood of  a  town  always  has  a  potential 
value.  If  placed  in  the  market,  puicbasers 
would  be  willing  to  pay  for  it  not  accoid- 
iug    to  its   existing,  but   future   use. 

Future  utility  is  a  thing  that  people 
have  an  eye  to  in  buying  land,  and  the 
market  price  of  the  land  is  aKected  by 
it.  Such  future  utility  must  be  estimated 
by  prudent  business  calculations  and  not 
by  mere  speculation  and  impractical  ima- 
giMitiun.     (32  C.  B48  followed). 
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The  value  of  the  land  according  to  'the 
expected  user  should  only  be  adopted  when 
the  expected  user  is  immediately  available  and 
is  so  obvious  that  its  present  value  can  be 
ascertained  such  as  in  the  case  of  a  piece 
of  vacant  land  in  the  midst  of  a  building 
area. 

The  value  of  the  potentialities  attaching 
to  the  laud  in  question  must  be  fixed  in 
the  light  of  the  sales  in  the  neighbourhood 
and  expert  opinion  as  to  the  value  of  the 
land   as  it  stands. 

DifTerent  kinds  of  land  must  be  differently 
valued,  and  the  valuation  must  also  vary 
according  to  advantage  or  disadvantage  as 
regards  communications,  but  auch  questions 
must  be  dealt  with  in  relation  to  future 
utility.  The  claimant  is  entitled  to  have 
included  in  the  market  price  of  his  land 
such  speculative  advance  therein  as  has 
already  taken  place  in  consequence  of  the 
improved  prospects  of  tha  locality  28.  I.  A. 
121.   followed, 

The  probability  of  a  person  purchasing 
the  land  for  a  similar  purpose  is  an 
element  for  consideration,  if  the  probability 
Is  not  so  remote  that  it  ought  to  be  held 
to  be  purely  speculative,  so  that  other 
things  being  equal,  of  two  blocks  of  land, 
the  block  under  acquisition  should  be  taken 
to  be  of  equal  mirket  value  with  the  other 
block   34.  G.    704   followed. 

There  are  two  guides  in  assessing  the 
value  of  potentialities  : — (1)  the  ojiinion  of 
experts,  (2)  evidence  of  the  value  the  purchas- 
ing public  has  put  upon  them  within  a  rea- 
sonable period  prior  to  the  date  of  acquisi- 
tion. 

An  owner  of  land  is  entitled  to  the  bene- 
fit of  a  good  bargain  he  has  be3n  able  to 
make  before  the  laud  was  notified  provided 
he  can  prove  its  present  value  with  a  reason- 
able degree  of  accuracj',  but  this  oannot  be 
done  by  merely  suggesting  that  within  ten  or 
twenty  years  the  land  will  increase  in  value. 
That  is  a  question  of  chance  only  and  not 
therefore  reliable.— DOROBJI  CURSETJI 
SHBOFF,-I»  re,  10  B-  L-  R.  675. 

16. —  Values  realised  by  sales  of  neighbour- 
ing  lands — Assessment  on  the  principle  of  small 
building  plots. 

The  Court  should  not  interfere  with  the 
award  of  the  Tribunal  of  Appeal,  unless  it  is 
clearly  satisfied  that  it  is  substantially  erro- 
neous. 

Although  the  method  of  hypothetical  de- 
velopment pre-supposes  the  intermediation  of 
a  third  person — a  speculator  or  exploiter, 
that  is  to  say,  a  person  who  purchases  the 
laud  wholesale  from  the  claimant  in  order 
afterwards  to  sell  it  retail  for  building  pur- 
poses, yet  it  can  not  be  objected  to  on  this 
ground.  The  owner  is  entitled  to  the  price 
which  it  will  fetch  if  disposed  of  on  the  most 
profitable  terms. 

In  the  method  of  ascertaining  the  present 
value  of  land  by  reference  to  the  prices  real- 
ised by  the  sale  of  neighbouring  lands,  it  is 
plain  that  no  evidence  of  former  sales  can  be 


obtained  which  shall  be  precisely  parallel  in 
all  its  circumstances  to  the  sale  of  the  parti- 
cular laud  in  question.  Differences,  small  or 
great,  exist  in  various  conditions,  and  what 
precise  allowance  shall  be  made  for  these 
differences  is  not  a  matter  which  can  be  re- 
duced to  any  hard  and  fast  rule.  It  will 
depend  on  the  merits  of  each  case.  TRUS- 
TEES FOR  THE  IMPROVEMEHfC  OF  THE 
CITY    OF    BOMBAY    v.    KARSONDAS    NA- 

THU,  10  B  L  R  688 

17.     Ailowaiice  fur  means  of  access,  in  valua- 
tion—  Value  of  2}0ssibilities. 

Land  may  possess  certain  potentialities, 
but  it  does  not  follow  that  they  have  any 
present  value. 

In  valuing  laud  too  groat  a  stress  must 
not  be  laid  on  its  existing  position  and  means 
of  access  as  thoy  may  be  entirely  altered 
when  the  opportunity  comes  to  bring  the 
land  into  use  afterwards.  SOR.\B.II  JAM- 
SETJI  TATA,  /,;  re,  10  B-  L-  R-  696- 

18'     Hypothetical  method  of  fixing  valuation 
— Questions  to  be  considered  in  valuation. 

The  hypothetical  valuation  when  ana- 
lysed shows  that  it  is  a  mere  delusion.  It 
imagines  that  the  value  of  the  laud  can  be 
arrived  at  by  making  certain  deductions  from 
the  gross  rent  of  the  buildings  to  be  erected 
thereon. 

There  are  only  two  ways  of  valuation  of 
land :  (1)  by  determining  its  value  as  a  whole 
as  it  existed  at  the  date  of  the  notification  ; 
(2)  by  ascertaining  its  then  value  on  the  basis 
of  its  being  laid  out  for  sale  in  building  plots. 
The  latter,  however,  is  open  to  the  objection 
that  it  may  be  too  artificial,  but  there  is  no 
doubt  that  it  is  a  well  established  method  of 
valuation. 

Although  the  owner  is  entitled  to  rely 
on  the  most  advantngeou?  way  of  realising 
the  value  of  his  lands  yot  his  calculations 
must  be  based  on  the  roirkot  valuj  and  con- 
ditions existing  at  the  date  of  the  notifica- 
tion ;  and  the  schema  must  be  capable  of 
being  carried 'out  immediat.jly  ;  (3)  it  must 
be  adapted  to  the  locality. 

There  are  six  questions  to  be  oonsidered 
in  determining  value  of  land  : — 

(a)  the  building  area  ; 

(6)  the  cost  of  development ; 

(c)  the  value  of  the  building  area  when 
laid  out  for  sale; 

(li)  the  time  required  for  development 
and  disposal ; 

(e)  The  present  value  of  the  sale  pro- 
ceeds; 

(/)  The  deduction  to  bo  made  for  the 
advantage  to  the  owner  ot  glutting  cash  pay- 
ment and  so  being  saved  the  trouble  and  risk 
of  development. 

■Valuation  by  fixing  the  proportion  the 
general  reut  should  bear  to  the  rack  rant 
must  necessarily  fail  in  Bombay.  The  use 
of  capital  in  building  and  the  results  to  ha 
obtained  therefrom  vary  so  enormously  ac- 
cording to  the  land  built,  upon  and  the  capa- 
cities and  opportunities  of  individuals,  that 
they  cannot  be  standardized  and  oannot  lend 
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to  definite  conclusion.     DHANJIBHOY  BO- 
MANJI,  hi  re,  10  B-  L-  K-  701- 

19.  Piecemal  acquisitions  discouraged — See 
84  G.  599  No.  32  infra. 

20.  S.  1,  31  ('2).— Jurisdiction  of  special 
Judge  is  exclusive — Jurisdiction  of  Civil  Courts 
ousted — Rcvioal  of  jirocendings. — Sea  2  C.  Ij.  J., 
35'J.     See  No.  123  infra, 

21.  See  s.  49—0  0.  G.  311,  No.  U7  (a) 
infra. 

21  (n.)  S.  3 — (^) — Fishery  Rights — "Land" 
— Jurisdiction. 

Tlie  Ijand  Acquisition  Deputy  Collector 
of  Bala.5ore,  on  the  3rd  March  'l903,  gave 
notice  of  the  intention  of  Government  to 
acquire  certain  fishery  right  over  land  at 
Chandipur,  which  land  had  previously  been 
acquired  by  Government  under  a  declara- 
.tion  dated  10th  Fobruray  189G;  and  the 
Land  Acquisition  Judge,  on  a  reference  by 
the  Deputy  Collector,  awarded  a  certain 
sum,  as  compensation  for  the  acquired 
fisheries.  The  claimant  appealed  frcra  the 
decision  of  the  Land  Acquisition  Judge, 
contending  that  the  fi.;hery  rights  being 
neither  'land'  nor  'profit  arising  out  of 
land'  could  not  be  acquired  under  the 
Land    Acquisition    Act. 

Held,  allowing  the  oppeal,  that  incorpo- 
real rights  cannot  be  acquired  without 
the  land,  over  which  they  are  exercised; 
that  what  is  to  be  acquired  under  the 
Land  Acquisition  Act  is  the  aggregate  of 
lights  in  the  land  and  not  merely  some 
subsidiary  right,  such  as  fiihory  riglits. 
SHYAM  CHUNDEH  JIARDllAJ  u.  SECRE- 
TARY   OF    STATE.    85   C-   525- 

22-  8.  8  (a).— 6,  17,  18  and  'ia.—Land 
with   trees  on. 

Where  the  greater  part  of  the  land 
acquired    was  grown    with    cocoanut    trees. 

Held  that  the  value  of  the  trees  formed 
properly  a  part  of  the  market  value  of 
the  land  and  need  not  bo  separately  as- 
sessed, and  that  the  allowance  of  15  per 
cent,  prescribed  by  section  23  (2)  of  the 
Land  Acquisition  Act  should  be  calculated 
on  such  marked  value  of  the  land  (which 
should  include  the  value  of  the  trees).  The 
word."  Land"  as  defined  in  section  3  (a) 
of  the  Laud  .'Acquisition  Act  includes 
"things  attached  to  the  earth"  and  there- 
fore trees,  and  this  definition  has  to  be 
applied  to  section  23  unless  there  is  some- 
thing repugnant  in  thesubjict  or  context. 
S.  23  (I)  el.  2  cannot  he  applied  to  a  case 
of  purchase  of  land  with  trees  upon  it, 
but  may  be  applicable  to  the  case  provided 
for  in  section  17  where  the  Collector  takes 
possession  before  award,  and  the  owner  of 
the  laud  declines  to  accept  tlie  sum  there- 
in offered  as  payment  for  the  crops  or 
trees  taken  or  possibly  to  the  case  of  crops  or 
trees  grown  after  the  date  of  declaration, 
under  section  6.  SUB-COLLECTOR  OP 
GODAVARl  V.  SI'SAGAM  .SUBBARAYUDU, 

16  M.  L.  J.  551  =  30  M.  151- 


Sup:  ovt.  acts  (IV  of  1893)    (Conld.) 

23     S.    3  (6) — ■'  Person  interested.  " 

Held,  that  a  lessee  of  lands  acquired 
by  Government  with  five  years  to  run  ig 
a  "person  interested"  within  the  meaning 
of  section  3  (b)  of  the  Land  Acquisition 
Act.     MEHAR  BASSA  v.  THE  COLLECTOR 

OP  LAHORE.    184  p.  L.  R.,  1901--18  P. 
R.  1902. 

24-  S.  3.  9  and  11 — Collector  can  not  de- 
legate his  powers  to  Deputy  Collector — Legality 
of  award. 

In  this  Act  the  expression,  'Collector,' 
means  the  Collector  of  a  District,  including  a 
Deputy  Commissioner  appointed  by  tha 
Local  Government,  to  perform  the  functions 
of  a  Collector  under  S.  3  (c).  It  does  not  in- 
clude any  officer,  to  whom  the  Deputy  Com- 
missioner thinks  fit  to  delegate  these  duties. 
Under  S.  9  of  the  Act,  notice  must  be  issued 
by  the  Collector  and  must  call  on  persons 
having  claims  to  appear  before  him  personal- 
ly and  put  forward  their  claims  on  a  date 
fixed  ;  and,  on  that  date,  the  Collector  or  tha 
Deputy  Commissioner,  as  the  case  may  be, 
ought  to  enquire  into  the  value  of  the  laud 
and  the  interests  of  the  claims  and  make  aa 
award  under  his  hand.  The  Collector  ought 
to  give  his  personal  consideration  to  tha 
claims  and  make  his  award  alter  giving  them 
an  opportunity  of  being  heard    by  himself. 

A  Dejiuty  Commissioner  referred  a  claim 
to  a  Deputy  Collector  and  the  latter  officer 
made  an  enquiry  and  reported  to  the  Deputy 
Commissioner,  who  wrote  on  the  report  tha 
word  '  approved,  '  without  giving  any  oppor- 
tunity to  the  claimant  to  be  heard. 

Held  there  was  no  legal  award  such  as 
could  be  referred  to  the  Civil  Court.— MOHD. 
SIDDIQUE  V.  THE  SECRETARY  OF  STATE 
FOR  INUlA,-8  0-  C-  118. 

25-  S  3.  iS-^-f^'""' '-■''"""^"'^ — reference  to 
Civil   Court. 

In  a  case  the  Collector  apportioned  the 
amount  of  compensation  between  the  land- 
lord *nd  the  tenants.  Afterwards,  another 
person  appeared  and  claimed  the  amount  ap- 
portioned to  the  landlord  as  the  real  land- 
lord, alleging  that  the  person  to  whom  tha 
Collector  had  apportioned  the  money  was  not 
the  real  landlord  of  the  land  acquired.  The 
Collector  thereupo^n  referred  the  matter  to 
the  Civil   Court. 

Held,  the  reference  was  valid  and  the 
Civil  Court  bad  j  irisdiotion  to  decide  the 
dispute.  17  A.  573  app.— RANI  HEMANTA 
KUMARI  DEBI  v.  HARI  CHARAN  GUHA.— 

5  C  L.  J-  801- 

26.  S.  3,  and  23 — Person  interested — Les- 
see of  a  tank  with  right  of  fishery  whether 
entitled   to  compensation. 

For  the  purpose  of  the  Land  Acquisi- 
tion Act  a  lessee  of  a  tank  is  in  the  same 
position  as  a  yearly  tenant  of  agricultur- 
al land.  He  is  a  "person  interested"  with- 
in the  meaning  of  s.  23  of  that  Act,  and 
is  entitled  to  eonpensation.  NABAIN  CHAN- 
DRA    BORAL    V.     THE    SECRETARY    OF 

STATE.    6.  c-  W.  N.  349-28-  C  152. 
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27.     8.    8,  7,  S,  9,  (2),    11,    39,   40,    41,    4S 

and  50  (2) — Oiuner — Land — Notice,  of  enqjci- 
ry — Oovernment,  power  of,  to  acquire  property 
for  a  Company — Land  Acquisition  proceed- 
ings by  Collector — Jurisdiction — Collector  hold- 
ing enquiry,  luhcther  a  judicial  officer — High 
Court,  power  of,  to  question  validity  of  Land 
Acquisition  proceedings — Civil  Procedure  Code 
(yilV  of  lt>82),  s.  iii — Plaint,  amendment 
of. 

S.  424  of  the  Civil  Procedure  Code  re- 
lates to  the  institution  of  a  suit  against 
the  Secretary  of  State.  There  is  nothing 
in  the  law  to  show  that  in  case  of  any 
amendment  necessitated  by  alleged  disco- 
ver}' of  facts  previously  unknown  to  the 
plaintiff,  the  Secretary  of  State  should  have 
a  further  notice  of  two  months.  No  notice 
of  action  is  required  against  the  Sub-Col- 
lector, who  is  joined  in  the  action  with 
the  Secretary  of  State,  inasmuch  as  ho  is 
not  sued  for  any  act  done  by  him  inde- 
pendently of  the  Government.  The  juris- 
diction of  the  Land  Acquisition  Collector 
extends  under  the  kci  over  several  districts, 
as  be  has  power  to  hold  his  sittings  at 
the  office  to  which  he  was  posted.  When 
provisions  of  law  are  clear,  it  is  not  com- 
petent to  Courts  of  Justice  to  enter  into 
question  of  natural  justice,  and,  having  re- 
gard to  the  economy  and  social  conditions 
of  the  country,  the  provision  that  the  Go- 
vernment should  be  the  sole  judge  of  what 
is  likely  to  prove  useful  to  the  public  is 
both  expedient  and  useful.  In  making  an 
acquisition,  the  wishes  of  the  owner  of  the 
land  are  wholly  irrelevent  under  the  Act. 
Tliere  is  no  definition  of  a  "public  pur- 
pose" in  the  Land  Acquisition  Act,  nor 
any  limitation  regarding  what  is  likely  to 
prove  useful  to  the  public;  both  raatteri 
are  loft  to  the  absolute  discrcLiou  of  the 
Local  Government,  and  it  is  not  compe- 
tent for  this  Court  to  assume  to  itself  the 
jurisdiction  to  impose  restrictions  in  this 
discretion  by  holding  that  at  an  eifquiry 
under  s.  40  of  the  Act,  the  person  wliose 
land  is  intended  to  be  acquired  should  have 
an  opportunity  to  appear  and  object.  This  is 
a  course  wholly  contrary  to  the  policy  of  tlie 
Act.  S.  40  of  the  Act  constitutes  the  Govern- 
ment custodian  of  the  public  interests  and  sole 
judge  as  to  whether  the  land  is  required 
for  the  construction  of  work,  and  whether 
that  work  will  prove  useful  to  the  public. 
This  Court  is  not  competent  to  question 
the  validity  of  the  proceedings  under  s.  40 
of  the  Act.  It  is  not  open  to  this  Court 
to  discuss  the  sufficienoj'  of  the  enquiry 
made  by  the  Collector  or  his  quaiificntions. 
The  Local  Government  is  the  sole  judge. 
S.  41  of  the  Land  Acquisition  Act  makes 
the  Government  sole  judge  of  the  mauner 
in  which  the  public  are  to  have  the  use 
of  the  land  taken  up.  A  Collector  holding 
an  enquiry  under  the  Land  .Scquisition 
Act  is  not  a  judicial  officer,  nor  is  the 
proceeding  before  him  a  judicial  proceeding. 
He  acts    aa  the  agent  ot    the    Qovcrumont 


for  the  purpose  of  acquisition,  elotbod 
with  certain  powers  to  require  the  attendance 
ot  person  to  make  statements  relevant  to 
the  matters  which  be  has  to  enquire  into, 
Durga  Diis  Rckhit  v.  Queen  Empress  (I.  L. 
U.,  27  Cal.  820)  followed.  Neither  the 
enquiry  nor  the  proceedings  h^ld  by  the 
Land  Acquisition  Collector  are  invalid. 
There  is  no  provisions  under  s.  30  of  the 
Act  that  the  consent  ot  the  Government 
shou  d  be  given  after  the  agreement  is 
executed,  and  that  such  consent  should  be 
notified  by  a  resolution  in  the  Gazette. — 
EZR.\  V.  THE     SECRETARY     OP     STATE, 

7-  C  W.  N.  249=30  C-  36- 

28  8.  6,  V,  11,  23,  '2i^~ Proceeding 3  prior 
to  award — Calculation  of  tnarket-value — Col- 
lector's  award   when  final. 

An  officer  specially  appointed,  under 
the  Act,  for  the  purpose  of  acquiring 
land,  made  merely  a  calculation,  and  left 
the  question  ot  compensation  to  be  given 
to  a  portion  ot  land  undecided,  and  referred 
the  case  to  the  Deputy  Commissioner, 
asking  permission  to  allow  the  rates  he  had 
proposed.  The  reference  of  that  officer  was 
not  an  award  at  all.  The  award  in  such  a 
case  is  the  modified  award  of  the  Deputy 
Commissioner  who  has  boon  also  appointed, 
under  section  7.  to  make  order  for  the 
acquisition,  although  such  officer  was  not 
so  empowered  at  the  time  of  reference  by 
the   special   officer. 

Up  to  the  Collector's  award  the  pro- 
ceedings are  merely  administrative,  aud 
any  deviation  from  tb.e  procedure  pre- 
scribed in  section  11  of  the  Act  will  not 
render  them  nltra  vir.'s.  30  C.  3G,  32  C. 
G05    P.  C.  followed,  115  P.  R.  lOOGreterred  to. 

There  are  throe  metbod-i  of  ob-aluing 
market  value  of  agrioLilturiil  land  in  this 
country,  vis.,  comparisons  wilh  recent  sales 
ot  neighbouring  lands,  capit 'lisation  of  not 
profits,  and  valuation  on  the  basis  of  land 
revenue.     1.5   B.  279  referred  to. 

The  publication  ot  notification  under 
section  G  of  the  Act  was  delayed  by  the 
Government  for  more  than  one  year,  and, 
the  market  value  ot  the  land  increased 
during  that  period,  as  the  people  kuew  of 
the  intention  of  the  Government  to  es- 
tablish   a    civil   station   at  tliat  locality. 

Held  tliat,  under  section  24  of  the  Act, 
the  rise  in  price  was  merely  speculative 
and  the  Court  was  not  bound  to  take  into 
consideration  sucii  increase  of  price  not- 
wilhstanding  section  23  cl.  (Ij,  under  which 
the  Court  was  to  take  into  account  the 
market  value  of  the  land  at  the  date  of 
notification.  90  P.  R.  1005  followed,  21  P. 
R.  1905  referred  to.  FARMAN  SHAH  v. 
THE  SEGRtSTARY   OP  SPATE  FOR  INDIA 

IN  COUNCIL.  83  p.  W-  R-  1907  =  63  P. 
R.  1907. 

23-  3.S.  11,  12,  iO.— Enquiry  under  S.  40- 
— O.oner  of  land  not  cnti:U  I  to  notice  of  en- 
quiry as  to  compensiition — Juiiciul  proceeding 
— Eoidcnce  on  which  award  as  to  compensation 
may  be  based. 
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Tho  ownor  of  land,  which  it  ig  proposed 
to  acquire  under  tho  Land  Acquiaitioii  Act 
(I  of  1891),  is  not  outitlod  to  notice  of  tho 
ouquiry  provided  for  by  3.  40  of  tho  Act, 
which  is  in  no  sonao  a  litigioua  proooodiug. 
The  subsequent  enquiry,  by  tho  Land  Acqui- 
sition Collector,  as  to  the  value  of  tho  land 
and  tho  amount  of  compensation  to  be  paid 
for  its  acquisition,  resulting  in  the  award  is 
an  administrative,  and  not  a  j  idicial,  pro- 
ceeding ;  if  tho  owner  of  tho  1  uid  desires  a 
judicial  ascertainment  of  the  value  of  tho 
land,  ho  can  require  the  imttor  to  be  refer- 
red by  the  CoUeotor  to  tho  Court  for  dctornri- 
nation.  In  making  bis  award,  the  Collector 
Is  not  limited  to  the  evidence  taken  before 
liim,  but  is  entitled  to  avail  himself  of  infor- 
luition  supplied  him  without  tlie  knowledge 
of  the  owner  of  tho  land,  and  not  disclosed  at 
the  enquiry.— 1'1/^ltA  v.  RMOIlKrAUy  OP 
STATKF.lll    INDIA, -9    C  W.  1^.454  ;  =  1- 

C  L  J  227.  2  A-  L.  T.  TJl    32.  1  Adi- 
p.  C,  =  32  C   603- p.  C 

SO  3.  6,  11,  2(3  and  bO  — Calcutta  Municipal 
Act  illl  0/  i.V.W),  Banrjal,  S  cthns  103  (I) 
and  5i7--Latul  nciiiisilion  for  municipality 
— Comi)cnsation.  Asscxamctit  of — "District" — 
"lic-asaiissmcnl" — Presumption. 

Tho  Govornraoat  appealed  ag.ainst  an 
award  made  under  section  557  of  the 
Calcutta  Municipal  Act,  18'J9,  Bengal,  on 
acquisition  of  bnstrc  land  for  the  Calcutta 
municipality,  on  two  grounds:  (1)  thai; 
Boc'aou  5fj7  ((Z)  of  the  Act  bad  no  applica- 
tion to  this  caso,  and  the  claimant  was 
not  entitled  to  any  sum  beyond  what 
might  be  determined  to  bo  the  markct- 
valuo  without  any  reference  to  the  presump- 
tion mentioned  therein  ;  and  (-2)  that  the 
determination  of  tht  mirkoi-vxluo  was 
vitiated  by  two  errors,  inasmuch  as  (a) 
only  4U  per  cent,  had  been  deducted  from 
the  gross  annual  income  for  taxes  and 
repairs,  whjreas  tUo  allowauoo  ought  to 
have  been  50  piT  cent.,  and  (b)  tho  property 
had  boTn  valued  as  a  whole,  and  tho 
value  of  the  laud  had  been  ascertained  by 
taking  th)  diffjrencj  betweon  the  value  of 
the  entire  property  and  tho  value  of  tire 
huts,  whereas  the  land  ought  to  have 
beon  valued  indopendoully  of  ilie  huts. 

Hc''i,  that  the  first  contention  was  valid, 
but    the  s  :oond    had   no  force. 

That  section  557  (d)  U  not  limited  in 
its  application  to  cases  where  tho  Calcutta 
Municipal  authorities  acquire  land  or  build- 
ings for  tbeiuselves,  and  it  !ip  ilies  to  cases 
of  acquisition  made  through  Government. 
And  a  performance  bv  the  Chairman  of 
the  Corporation  of  t!ie  du  o^  of  a  Collec- 
tor, under  clause  (a)  of  the  sjction,  is  not 
a  cond.tion  pesedent  to  the  applicability 
of  thj  provisions  of  the  other  clauses  of 
tho    section. 

That  the  term 'land,'  as  used  In  sec- 
tion  5i7  {d\  includ  s  b'.islea  land. 

That  tho  words  "re  assesionout"  and 
"district,"  as  U3-:d  in  the  prov.so  to  clause 
{d)  of  section  557,  signify   rc-valuatiou   and 
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not  re-imposition  of  rate  and  tax  and  "ward  " 

respectively. 

That  when  a  substantial  part  of  the 
act  of  assessment  or  valuation  is  complet- 
ed before  tho  commencement  of  the  Act, 
it  cannot  reasonably  be  maintained  that 
there  was  a  reassessment  after*  the  oom- 
raeneement  of  tho  Act,  moiiuly  bjcause  soma 
objections  to  tho  ro-assessraont  or  re-valua- 
tion might  have  been  prepirod  or  dispos- 
ed of   after    that   date. 

That  as  there  was  no  re  assessment 
made  after  the  commencemjnt  of  the  Act 
for  tho  ward  in  which  tho  land  acquired 
was  situate,  tho  presumption  laid  down 
in  clause  (d)  was  not  applioable  to  tho 
case. 

That  the  deduction  of  40  per  cont.  wa3 
fair. 

That  tho  jiroperty  oould  not  bo  divided 
into  fragments,  and  the  huts  c^ull  not  bo 
valued  separately.  SWi^RKTARY  OP  STaTB 
FOR  INDIA   IN  COCNGIL,    v.    BiCLOtlAjI- 

BKilS.  10  W-  Tf-,  C-  239=3  C.  L.  J., 
169  =  33  C.  898. 

31  8.  6.  'J.  l'.2,  10  and  IS — y7t  ■slion    ulaling 
to  title  ac'inislidn  for  a  Municipalitij. 

A  question  of  titlo  arising  between 
rival  claimants  must  bo  deoidel  in  tho 
case  UTidor  this  Act,  and  cannot  be  mado 
the  suliject  of  a   separate  suit. 

Under  tliis  Act,  it  is  too  aggrogato  of 
rights  in  tho  land,  and  not  merely  some 
subsidiary  right,  such  as  that  ot  a  tenant 
that  oau  bo  aoquirod.  7.  A.  817,  19.  A.  330 
D. 

Where  tho  Government  or  a  Municipality 
or  other  local  authority,  for  whoso 
ultimate  beneiit  tho  land  is  bo'ng  noquirod, 
professes  to  bo  tho  full  owner,  and  no 
otiier  person  has  any  sort  of  ri.;ht  in  tho 
land,  there   is   nothing    toboacqurol. 

Where  such  authority  claims  a 
restricted  right,  tho  Government  can 
acquire  tho  laud  and  then  deal  with  it  in 
any  manner  it  chooses.  Tho  Government 
obtains  tho  titlo  by  acquisition,  and  neithor 
the  tenant  under  tho  Municipality  nor 
the  Court  has  any  concern  with  t^e  arrange- 
ments b.jtweon  tho  Governnent  and  tho 
Municipality,  after  the  acquisition  of  tho 
land  under  this  Act.  Tho  Act  applies  all 
the  same  to  cases  in  which  a  Munioipality 
or  other  local  authority,  f.ir  wh  >;o  ultimate 
benefit  the  Government  may  wish  to  take 
action,  happens  to  havo  some  interest  in 
i,he  land  to  bo  acquired  under  tiiis  .\ct. 
BABU.IAN  i!.  THE  SECKETaBY  OF  STATE 
FOR  INDIA  IN  COUNCIL  an  I  THE 
CHAIRMAN,     GAYA     MUNICIPALITY,  4. 

C.L.J.256.  .  „,    . 

32  S-   6>   11.   14,   18,   21   and  21— Issue  0/ 

different  declaration  di  coiu-agcd — Cjnsolida- 
lion  of  claims  r  cmimi^dhl — Inquiry  by  the 
Judge — Onus— viur.-  t  o. due  how  detcrmineS.. 

It  is  not  di^irt'do  t'.iat  the  local 
Government  should  avoid  issuing  diflereut 
declaratious,  under  section  G  of  this  Act,  for 
the  acquisitlous  oi  portions  of  tlie  same  track 
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of  land,  when  the  declarations  follow  each 
other  in  rnpid  succession  and  put  pivrties 
to  unnecessary  costs  and  inconvonienco.  Tlie 
Collector  and  Judge  should  also  try  to 
consolidate  claims  for  compensation  as  tar 
as  possible.  The  encouragement  of  piece- 
meal aoquisitiou  results  in  loss  to  all  the 
parties  coaoerned,  including  the  Goveru- 
mont  itself. 

.■Although  on  a  reference  under  sec.  18 
of  the  Act,  the  claimant  must  show  that 
the  Collector's  award  should  not  be  ac- 
cepted, yet  the  onus  varies  according  to 
the  value  of  the  enquiry  made  by  the 
Collector  under  section  11  of  the  Act.  S.  14 
empowers  the  Collector  to  summon  witnesses 
and  to  make  an  enquiry  j  ist  like  a  Civil 
Court.  He  must  in  his  lefereuco  to  the 
Judge  state  the  grounds  on  which  his 
award  of  compeusatiou  was  based.  In  de- 
fault of  the  enquiry  or  giving  grounds  for 
his  valuation,  the  burden  of  proof  on  the 
claimant  is  only  nominal.  The  Judge  must 
decide  on  the  weight  of  evidence  irrespec- 
tive of  the  questions  of  burdeu  of  proof 
and  must  not  throw  on  the  claimant  an 
undue  share   of    it. 

Section  21  authorizing  the  Judge  to 
confine  his  enquiry  into  the  value  of  the 
interests  of  the  persons  affected  by  the  re- 
ference under  sectioo  18.  necessarily  means 
the  admitted  interests.  If  tliere  is  dispute 
as  to  the  relative  value  of  such  interests, 
the  total  amount  of  compensation  paid 
may  be  the  subject  of  a  case  for  appor- 
tionment, and  the  Judge  should  determine 
the  total  amo^iut  payable  for  the  land, 
leaving  the  question  of  apportionment  to 
be  decided  in  a  separate  proceeding  to  be 
asked   for    by    any    of  the  p.irties   concerned 

The  homeste  id  lauds  are  generally  more 
valuable  than  agricultural  lands.  The  different 
kinds  of  land  must  bo  dilferontly  valued,  and 
the  advantages  or  disadvantage.^  as  regards 
the  river,  the  proximity  of  roads  aud  rail- 
way communicatious  must  also  be  consi- 
dered. 

Held  following  20  C.  103  that  the  pro 
fit  which  might  arise  from  the  most  ad- 
vantageous disposition  of  laud  is  one  tost 
for  determining  tlie  market  value  of  the  land. 

Held  further  following  28  J.  A.  21  that 
the  probable  use  of  land  in  the  most  ad- 
vantageous way,  in  accordance  with,  or 
following,  the  use  already  made  of  neigh- 
bouring lauds,  leads  to  speculative  advances 
in  prices,  and  regard  should  be  had  to 
such    advances. 

Moreover  in  estimating  the  value  of 
land  its  utility,  which  may  be  calculated 
by  a  prudi?nt  business  man,  must  be  consi- 
dered  (32  C.  343   referred  to  ) 

Purchases  by  others  of  a  neighbouring 
land  similarly  situated  and  possessing  simi- 
lar advantages,  made  with  a  view  to  some 
profitable  disposition  should  also  be  consi- 
dered, and  recent  purchases  m  neighbour 
hood  must  be  resorted  to  as  guides  in 
valuation. 


Sup:  Govt,  acts  (IV  of  1893)    (Contd  ) 

In  sales  of  permanent  subordinate  in- 
terests, the  compitalised  value  of  the  land- 
lord's interest  should  be  added.  The  pro- 
fit realised  by  the  person  in  actual  occupa- 
tion should    also    be    considered. 

Sales  of  laud  for  ordinary  homestead  pur- 
poses fetch  lower  prices  than  those  for 
factory  purposes,  but  the  general  demand 
for  land  and  the  consequent  reflex  actioa 
on  the  prices  of  all  clas.ses  of  bind  should 
also  be  considered.  FINK  v.  SECREXABY 
OF    STATE    FOR    INDIA.     34    C-    599- 

33.  S.  6.  23. —  Land  Acquisition— Public 
Works  D.'partmcnt  entering  upon  land  and 
cutting  down  trees  before  pib  ication  of  nolice 
of  intruded   acquisition. 

Uuder  section  23  of  the  Act  the  Col- 
lector iu  assessing  his  award  can  consider 
only  the  market  value  of  the  land  at  the  time 
of  t)ie  declaration  of  intended  acquisition 
under  section  6  of  the  .\ct,  and  the  value 
of  such  trees  and  crops  as  are  on  the 
land  at  the  time  when  possession  of  it  is 
taken  by  the  Collector.  When  therefore  the 
Public  Works  Department  enter  upon  and 
damage  land  before  publication  of  ttia 
notice  under  section  6,  or  remove  trees  or 
crops  before  possession  is  taken  by  the  Col- 
lector, the  Collector  and  the  Court  can 
consider  only  the  market  value  of  the 
land  as  damaged,  and  in  the  case  of  trees 
or  crops  only  the  value  of  such  as  remain 
when    the    Collector   takes   possession. 

Compensation  for  severance  is  distinct 
from  other  compensation,  and  must  be  as- 
sessed separately.  Maclntyre  v.  Secretary  of 
Stale,  (1903)  2  L.  B.  R.,  20.S,  followed.  MA 
GYI  V.  THE  SECRETARY  OP  STATE.  3 
L  B  R.,  1905   P    117 

34  S.  6— Sec  S.  3  (a),  6,  17,  18,  33—30. 
M.   131    No.    as   supra 

34  (a).  S.  6— See  S.  23,  24,  6,  9,  18—26.  B. 
1.  P.  C.    No   101  siip7a. 

85-  8.  7.  Sec  S..  6,  7,  8,  9  £c.—30  C.  36 
No.  27  sup  ra. 

36.  8.  7.  See  S.  6,  7,  11,  23,  2t-63  P.  B. 
1907— No.  as  supra. 

37  S.  8.  18,  :30,  39,  53,  54-Sfe  Court  Fees 
Act  VII  of  1870  No  121  Col:  ISi—S.  C.  W.  N. 
321. 

38  S.  8— See  s.  7,  8,  9  £c.—30.  C.  36  No. 
27    supra. 

39  S-  9,  16,  40 — Persons  knoion  or  believed 
to  be  interested  —Power  to  take  possession — 
Vesting  of  land  absolutely  in  Government. 

Land  acquired  under  the  provisions  of 
Act  X  of  1879  vests  a'  sol  itjly  in  the 
Government,  free  from  all  incumbrances, 
after  a  bona  fide  award  or  reference 
by  the  Collector  has  been  made  and 
possession  taken,  even  when  no  special 
notice  as  required  by  s.  9  of  Ihe  Act,  has 
b  eu  served  on  persons  known  or  believed 
to  be  interested  therein  — GANGrA  BASI 
MARWARI  V.  SECRETARY  OF  STATE 
FOR    INDIA,    30  C-  576- 

40  8.  9,  12,  IS— Acquisition  of  land,  for 
Railway  Bridge — Railways  Act  S.  10  (2)-- 
Irrcgular    Notice — Waiver — Civil  suit — Juris- 
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diclion^Lunitalion — Damnycs — Injunction. 

All    the     statutory   provisions  regarding 
aoquisitioa  of  lands  must  bo  strictly  followed 
and  those  who    claim  statutary  powers   must 
prove     compliance     therewith.      The    notice 
under  S.  9  must   contain    the   material    facts 
identifying      the      land      intended       to      be 
acquired    and  in    case     of     a    franchise,    the 
franchise  also  should  bo  described.     A   notice 
curtailing     the     time      prescrihod     by     the 
slatute    for    submission     of     defence   by    a 
party    is  bad.     But  a  party   raiy   waive    the 
objection     of    want     of     notice,     but      the 
waiver  must   be  clearly  proved  and   it   must 
be   shown    that,   the    owner   acted    with     full 
knowledge   of  all   facts.     Where    the    owner 
expressly    reserves  his  legal  rights   no  waiver 
exists.     Where     jirisdiotion    has   beau     con- 
ferred   upon    a   special   Uourt,    over    certain 
matters  which  miy  possibly  be  in  controversy, 
such  jirisdiction   is   exclusive    and    oannot 
be   exercised  by    the   ordinary   Courts.     But 
where  a   party    has   not    beou    able     to     put 
forward   his   claim  by  reason  of   defects  and 
irregularities  in    the    proceedings   or   where 
the  claim   has   been   put    forward    but   not 
adjudgei,    the   j  irisdietion  of     Civil  Courts 
is  not  superseded.     A    suit   would    lie  in  the 
Civil     Court      in      respect      of     claims    for 
damages   which   could   not  be  foreseen  at  the 
time  of  the  acquisition  proceedings.   To  a  suit 
to   recover   compensation   for  land    acquired, 
instituted    on    the  refusal  of  the  Collector  to 
award    compensation  is  governed  by  Art.  120 
and    not   by   arts  14,    17    and    18,  Limitation 
Act.     The   owner   of    land    cannot   obtain  an 
iuj  motion,  but  only  damages  whjre  damages 
will   adequ  itjly  ompensate   him.     The  mere 
comtruotiou   of   a   railway    bridge  across   a 
river    whereby   the  profits    of    the    ferry   are 
reduced   does   not  entitle   the   owuor   of  the 
ferry    to   claim   damages.     Where,    however, 
lands   on    bjth    banks  of  a  river    which    were 
used    as   landing   places   for   the  ferry    were 
acquired     for     the     purpose     of     a    railway 
bridge    for   aco^iss    to    the  river   and   with   it 
the   exercise    of   the    franchise    was  destroyed 
the   owner   is  e  ititled  to  compensation.     But 
the   profits  of  a  ferry    being  ttuctuating  their 
average  would    not  determine   the  amount  of 
damage,  but   allowauca   ought   to     Ixs     made 
for    diminution    of    profits     by     competition 
for    which    no     damage     could     bj   claimed. 
MAH.ARvJA     SIR     HaMKSWAH     SIXG    v 
TIIK   SECRETARY  OP  ST.VTE  FOR  INDIA 

11    OWN-    353=5- CL- J.    689  =  34  C 
470 

41.     S.    9,   23S>^e  S.    2%   23,  9—  i.  L.  B. 

n.   1907   P.  71.    No.    96  i  :fr  i. 

42-  S-  9  <""'  -^J  (ij—Compinsaiion — 
Award — Land  acxalsltinii—JiidtjJi  poioer — 
Jurisdiction. 

Held  that  tho  Land  Acquisition  Judge 
under  S.  25,  sub-sec.  (2),  had  no  power  to 
make  an  awai  d  for  an  amount  exceeding 
that  awarded  liy  the  Collector,  unless 
the  claimant  saiisfied  him  that  bo  had 
sufficient  reasi  n  for  refraining  from  mak- 
ing bis    claim     in    due    time,  pursuent   to 


notice    under    S.  9   of    tho    Act. 

The  Judoe  should  state  his  reasons  for 
allowing  such  a  person  to  prefer  his  claim. 
THE  SECRETARY  OP  STATE  FOR  INDIA 
IN    COUNCIL    V.    GOBIND     LAL     BYSAK. 

12  C  W  N ,  263- 

43-  S    9— See  S.   3,   9,   11—8.  O.   0.    118. 

No.    24   sujira. 

44-  S-  9  (-2)— See  S.  6,  7,  8,  9,  &o.— 30.  C.  36. 

No.    27    supra. 

45-  S-  9— Sqo  S.  6,  9,  12,  16,  18—4.  C. 
L.  J.   256.   No.   31   sienra. 

45-  (a)  S-  9— See'  S.  2.9,  24,  6,  9,  18—26 
B.    1.  P.  C.    No.    101  infra. 

46.  S-  11 — Collector  an  Agent  of  Govern- 
ment— Collector's  powers— Award  binding  on 
Government — Jurisdiction  of  courts  when  Act 
cotnplied    luith. 

The  Collector  acting  under  this  Act  is 
merely  an  agent  of  the  Govornm  nt,  cloth- 
ed with  certain  powers  to  require  the  at- 
tendance of  witnesses  in  conducting  en- 
quiries thereunder  and  is  in  no  sense  a  j  idi- 
cial  officer.  The  Government  cannot  require 
that  tho  value  fixed  by  its  own  offioor 
acting  on  its  own  behalf  should  be  open 
to  question  before  the  civil  court.  All  that 
tho  Act  requires  is  that  the  enquiry 
should  bo  conducted  in  accordance  with 
the  Aot  and  an  award  should  be  made 
thereafter.     FJ^RA     v.     THE     SECRETARY 

OP  STATE.    7    c.  W-  N,  249=30  C   36 
(at  86  and  92) 

47  S.  11,  ft,  18,  31,  33—.ipporHonment 
of  compensation — Award  by  Collector — Limi- 
tation. 

Certain  lauds  in  possession  of  the  plain- 
tiff under  a  Molcurrari  patta  granted  by 
the  defendants  were  acquired  by  Govern- 
ment for  the  imrposes  of  a  railway.  The 
present  suit  was  for  the  recovery  of  com- 
pensation  money    paid  to  the    defendants. 

Held  that  the  plaintiff  is  not  preclud- 
ed from  maintaining  the  suit  merely  by 
reason  of  her  having  appeared  before  the 
Collector  and  asked  reference  to  ti^o  Civil 
Court  on  the  question  of  apportionment  of 
compensation.  Tho  award  ot  the  Collector 
under  S.  11  of  the  Land  Acquisition  Aot  is 
fimit  only  as  between  the  Collector  and 
the  claimants  and  not  as  betiveou  the  clai- 
mauts  inter  se.  Any  question  raised  as  be- 
tween the  claimants  can  be  determined  on- 
ly  by  the   Civil   Court. 

}l:ld,  also,  that  S.  33  of  ihe  Land  .\c- 
quistion  Act  goes  to  show  that  the  limi- 
tation as  laid  down  in  s.  18  (2)  proviso  (n) 
of  the  Aot  is  not  intended  to  bj  an  abso- 
lute limitation  as  to  tim3.  PQNNABATI 
D\I  V.  PUD.\IANUND  SINGH.  7  C-  W- 
N,  538 

48  S-  11  and  18 — La.ni  a^qtiisilion — ■/«- 
ris^liction  of  Gjurl — Crjoeriiinini  danyiii'j  title 
of  claimant. 

Held,  that  tho  Divisional  Judge  is 
bound  to  decide  a  case  referred  to  him 
under  section  18  of  the  Laud  Aequisit'ou 
Aot,  when  the  Collector  finds  that  the 
claimant   has  an   as.sass»blQ  interest   in    the 
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jriperty  acqnireil,  and  Uc  oannot  deolino 
to  exorcise  jucisdictioQ  on  tho  gvound 
that  Ihj  Ouvuriimi-'nt  douics  before  him  tlie 
tillf>  of  the  claimant  to  tlio  pi-opovty.  AMO- 
LAK  SH\H    D.  THE  COLLKO'COR  OF  LA- 

HOilB.  115  p.  11.  1906=87  p.  L.  R- 
1907. 

49  8.  11— -63  s.  6,  11,  18,  21  and  23—34 
C.  5  0   See  No.  D2  supra.  U  C.  599 

50  S.  11- See  s.  3,  9,  11—8  O.  C.  118 
No.  24   snunt. 

51  S.  11  -Sec  s.  G,  7,  8,  9  &C.-3Q  0. 
36    No.  -I'l  i.-i^i/a. 

52  S.  11-.30C  s.  G,  7,  11,  23,  24— No.  38 
supra. 

53  3.  11 -See  s.  0,  11,  12,  40—32  C.  005 
P.  G.  No.  2J  supra. 

54  S.  il-Seo  s.  G,  11,  £0,  60-33  C.  396 
No.  '40  snpra. 

55  S.  11— See  s.  G,  11,  14,  18,  21—34  C. 
59'J  No.  oi2  supra. 

55  (Jl)  S.  11 — AppoHiontmcnt  of  compensa- 
tion vi'iiuii — haiuUurd  and  Tenant — Land 
Acquisition  Acts  (1  of  1694  and  XVlII  of 
itei)— iiti/i  fi.xed  in  perpetuity— Benyal  Tc-n- 
ancy  Act  ( I'lII  uf  1SS5),  section  50  cub-sec.  (;?). 

lu  apparliouing  compensation  money 
awai-ded  uudor  Land  Acquisition  Act,  be- 
t\vei.n  the  landlord  and  the  tenure-holder, 
tho  C>jnr;^L,i.ij;l[t  to  proceed  on  the  prin- 
ciple <f  ascertaining  what  the  vahie  of  the 
iuterost  of  the  landlord  is  on  the  one 
hand,  and  that  o£  the  tecaut  on  the  other, 
and  to  divide  the  sum  awarded  hotwoon 
them  in  accordance  with  these  values. 
Where  the  rent  is  fixed  in  perpetuity,  the 
landlord  is  not  onlitled  to  more  than  the 
capital. zed  value  of  liis  ront.  liaye  Kissory 
Dasee  v.  Nikanl  Day  (20  W.  R.  370);  God- 
adhar  Da..s  v.  Dhuapnt  Hiwj,  (I.  L.  R.,  7 
Cal.  585j;  Diinve  v.  Slu'oo  Kriilma  Moohctjec 
(I.  L.  li,  17  C.  14i);  U<!jah  Kkcttcr  Kristo 
Hitter  V.  Kumar  Dinendra  Narain  Boy  (3 
C.  W.  N.  "202)  and  Shama  I'l-osunno  Bone 
Mozuiudar  v.  lirakuda  Sundari  Dasi  (I.  L. 
B.,    28,    C.    146)-  considered.       DINENDRA 

Narain  roy  v.  tituram  mukerji.  7 
C-  W.  if.  8iO=S3C-  801- 

56  S.  12)  ■'li — Lund  acquisition— Compen- 
sation— Auaid — Notice  by  Collector  to  be  given 
"  immediately  " — Limitation — Document — Sta- 
tute.   Cui  s  raciiuti   of. 

In  sub-section  2  of  section  12  of  the 
Land  Actjuisition  Act,  1594,  tho  imme- 
diateness  of  tie  notice  is  provided  for  solely 
in  tho  iuterefts  of  tlio  public  with  a  view 
to  ensure  that  the  compulsory  acquisition 
shall  be  in  all  respects  facilitated  and  com- 
pleted without  delay.  When  the  sub-sec- 
tion directs  that  the  Collector  shall  give 
"immediate  uotiee"  it  does  not  confer  a 
right  upon  the  iJerson  to  such  notice  as  to 
entitle  him  to  say  that  a  late  notice  is 
bad,  but  it  impo-ies  a  duty  upon  the  Col- 
lector in  the  interests  of  the  public,  to 
eoturo  prompt  vigorous  action  on  his  part 
tor  the  spu.  d/  determination  of  all  dis- 
putes. 

The   \\ord   "notice"  as     used   in   clause 
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(Li)  of  the  proviso  to  section  18  of  the 
Land  Acquisiti  m  Act,  1.S94,  means  notice, 
whether  immediate  or  not.  Tho  clause 
prescribes  one  of  two  periods  of  limitation 
for  a  party  who  has  not  accepted  tho 
Collector's  award— either  six  weeks  from 
tho  date  of  the  receipt  of  tho  Collector's 
notice,  whether  immediate  or  not,  or  six 
months  from  the  date  of  the  receipt  of 
tho  award;  'vfhicbover  period  shall  first 
expire.'  These  last  words  show  that  the 
element  of  notice  is  an  essential  ingrcdi- 
eut,  so  to  say,  of  tho  two  alteruativo  pe- 
riods whether  such  notice  be  immediate 
or  not. 

Section  IS  of  the  Land  Acquisition  Aot 
provides  that  any  person  interested,  who 
having  not  accepted  tho  aw.ird,  desires  to 
have  an  adjudication  of  his  cl  lim  by  the 
Court  shouKI,  within  the  period  of  limita- 
tion prescribed  in  the  previa  J  to  the  sec- 
tion, do  cerf.ain  thing;  first,  he  must  m.iko 
written  application  to  the  Collector;  secondly 
that  written  application  should  rcquiro 
the  Collector  to  refer  the  matter  for  tho 
determination  of  tho  Court,  wliei,her  liis 
objection  be  to  the  mcasuramjnt  of  tho 
land,  the  amount  of  the  oumpjnsation,  the 
jiorson  to  whom  it  is  payable  or  the  ap- 
partionmont  of  tho  conipjusalioa  among 
the  persons  interested;  and,  thirdly,  that 
such  application  shall  state  tho  grounds  ou 
which  objection  to  tho  award  is  taken. 
These  formalities  are  matters  of  substanco 
aad  their  observance  is  a  condition  pre- 
cedent to  tho  llolloctor's  power  of  reforenoo. 
Whore  a  statute  or  a  written  contracb 
provides  that  a  certain  thing  shall  be  done 
mmediately  in  construing  that  word,  re- 
i  Ml    of    tho 


gard   must  bo    paid    to   the 


statute  or  the  contract  as  tho  case  may 
be  and  the  position  of  the  parties  and 
purpose  for  which  the  legislature  or  tho 
parties  intend  that  it  shall  bo  done  im- 
modiatolv.  IN  THE  MATTER  OF  LAND 
ACQUISinON  ACT,  IN  THE  MATTiSS 
OF   GOVERNMENT     AND     NANUN,     KO- 

THARE,  &o.    7  B-  L.  3,.,  697=30  B-  275. 

57.  S.  12,  IS,  49 — Award -Compulsory 
acquisition  of  buildings  -Buildings  adjacent 
aiul  structurally  connected — Onus  on  publio 
bod  y. 

When  a  public  body  seeks,  undor  tho 
Land  Aeqiiisition  .Aot,  to  aoqiiiro  any  por- 
tion of  a  block  of  building  which  is  struo- 
turally  oonuected  with  the  main  block, 
the  onus  is  ou  that  body  to  show  that  tho 
portion  is  not  "reasonably  required  for  tho 
full  and  unimpaired  use  of  the  house." — 
VKNKATAR.ATNAM  NAIDO  v.  THE  COL- 
LECTOR   OP    GODAVARI.     27    M-   350- 

53-  S.  12.  IS,  53. — Apportionment— Rfercnce 
to  Civil  Court — Dismissal  for  default— Fresh 
suit— Civil  Pro.  Code,  Ss.  lOi,  103',  01-5. 

Where  on  the  motion  of  a  person  dis- 
satisfiod  with  apportionment  made  by  tho  Col- 
lector, the  matter  was  referred  to  the  Civil 
Courts  uuder  s.  18  of   tho    Land   Acquisition 
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Act,  and  tliore  it  was  struck   off    for    his  nou- 
appcaraucu: 

Held,  tlifit  such  a  ducisiou  was  final,  and 
thut  bv  foici;  ot  Ss.  102  and  lOS  of  the  Civil 
I'roceduro  Code,  the  pjrson  who  dbtitined 
roforenco  was  dol)iirrod  from  instituting  a 
fresli  suit.  Persons  who  were  not  parties 
hefore  the  Collector  can  very  well  instil ute 
a  suit  for  the  apportionment  of  the  amount 
awarded.  By  virtue  of  s.  53  Laud  Acqui.si- 
tion  Act  and  s.  Gi7  of  the  Civil  Procedure 
Code,  the  pr'ivisions  of  the  Civil  Procedure 
Code  Ecner.'il.-  and  so,  Ss.  102  and  10:3  are 
appUc.ible  o  the  proceedings  before  the 
Court. 

Per  Miilh  rji,  J. — An  objection  as  to  the 
jnoasurement  of  the  land  or  the  amount  of 
compensation  payable  therefor  must  be  deter 
mined  exclusively  by  a  reference  to  the  Civil 
Court  under  a.  11^,  cl.  (/).  A  question  relating 
to  the  per.-jou  to  whom  the  compensation  is 
payable  or  its  appjrtioument  among  the 
persona  interested  may  bo  determined  cither 
uuder  a  reference  ns  contemplated  by  s.  18, 
cl.  (i)  or  by  a  suit  at  the  instance  of  a  persou 
who  may  bo  lawfully  entitled  to  it  as  against 
another,  who  has  withdrawn  the  compunsa- 
tijn  money  either  without  any  right  or  in 
excess  of  his  just  duo.s.  If,  however,  a  litig- 
ant has  made  bis  choice  and  availed  himself 
of  a  reiorence  to  the  Court  under  8.  18,  he 
cannot  again  litigate  the  matter  in  the  ordl- 
uary  Court.  Sri  I'liiiiir.'oiUi  Dai  v.  I'adma- 
nuiid  Smijh  (7  C.  WT.  N.  538),  Raja  NUiiioiii 
Singh  v.  LUnnbandhn  Itai  (I.  L.  U.,  7  Cal.  388), 
Jiuniuil  Jan  Dihl  v.  I'ndma  hochun  (l.  L-  U., 
12  Cal.,  33),  referred  to.  B.^NDI  SINGH  v. 
K.^M.AOHIN  ROY,  10  C-  W-  N-,   991 

69  S-  12  —See  Ss.  6,  11,  12,  40—32  C.  G05, 
C.  P.,  No,  2'.)  su])ra. 

60-  S  12  —See  Ss.  G,  9,  12,  IG,  18—4  G.  L. 
J.,  2,50,  No.  31  sjijrra. 

61-  S  12  —See  Ss.  9,  12,  18—31  C.  470,  No. 
40  sujira. 

62-  S-  12— See  Ss.  11,  12,  IB,  31,  33—7  G. 
\V.  N.,  538,  No.  47  supra. 

63-  S-  14  —See  Ss.  G,  11,  14,  18—34  C.  599, 
No.  32  snpia. 

64.  S-  15  (2)  and  18  (2) —Land  acquisi- 
tion— Collector  -Award  - II  frrcncn  to  Court — 
Grounds  of  objection — Claimant  not  barred 
from  taking  adililioiial  grounds  before  Coitrl. 

Seetiou  18,  sub-section  2,  of  the  Land 
Acquisition  Act,  18'J4,  reqiiiios  that  any  per- 
son interested,  who,  having  not  aocoiitcd  the 
Collector's  award,  requires  the  Collector  to 
make  a  rcfovenoe  to  the  Court  "shall  state 
the  grounds  on  which  o'  j  ction  to  the  awaid 
is  taken."  Such  requiruiiumt  is  one  of  the 
conditions  precedent  to  the  obligation  of  I  ne 
Collector  to  make  the  reference.  But  there 
is  uo  provision  in  the  .Aet  which  expressly 
lays  down  that  the  claimant  in  question 
should  ho  confined  to  those  grounds  by  the 
Court  in  determining  his  objection.  In  the 
vialler  of  the  htuii  .Acquisition  .Act  I  of  181)1. 
Ill  the  mailer  of    UllSTO^iJI   U.    JIJIBHOY. 
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65  8.  16,  m— Madras  Forest  Act  V  of 
ii»-',  S.  3,  3-SHtlcmcnt  Officer's  missing 
cUiii'i—Subscqucnt   suit   barred. 

Where  compensation  m.juoy  paid  to  an 
owner  under  this  Act  is  taken  back  from 
bim  by  the  Governmout  t!io  land  not 
leing  really  required  for  public  purposes, 
the  lith^  to  the  land  reverts  to  the  owner. 
— SUBRAHMANI.AN  ASARl  v.  COLLjOCTuR 
OF    TINNEVELLY.  I7.  M.  L.  J-  557- 

66  S.  IQ—Si'C  s.  6,  y,  Hi,  10,  lti—1.  C.  L.  J. 
,95fi  No  31  supra. 

67  8.  16  See  s.  9,  16,  iO—30.  C.  57G.  No  39 
supra. 

68  8.  17  and  48,  Livdlalion  Act  {XV  of 
1877),  Schednlf  11,  articles  Id  and  120,  (IX  of 
IS71),  Schedule  II,  Aiticle  liO-Land  Acquisi- 
tion Act  X  of  lUiU,  Sertion  iii—:Au)ard  refused 
by    Collector — Suit  for      damages. 

The  plaintitts  sued  Government  for 
damages  for  the  refusal  by  the  Collector 
appointed  to  acquire  certain  laud  tor 
public  purposes  to  make  an  award  settling 
the  amount  of  eompensation  payable  to  them 
iu  respect  of  the  land  which,  by  virtue 
of  a  directiou  made  by  the  Local  Govern- 
ment under  section  17  of  Act  1  of  1894, 
was  taken  pos-ession  of  by  the  Collector 
before  any  award  had  been  made  and 
thus  became  vtstod  absolutely  in  the 
Government.  The  reason  for  the  Collector's 
refusal  v.'as  that  it  had  been  subsequently 
discovered  that  the  laud  belonged  to  Goveru- 
meut  and  not  to  the  plaintiffs  and  there- 
fore the  plaintifis  were  not  entitled  to 
compeusaiion.  It  was  found  that  the 
property  did  not  belong  to  the  Government. 
The  suit  was  brought  more  than  one  j  ear 
after  the  Collector  informed  the  plaintifis  that 
he  WHS  not  going  to  make  the  award  and 
on  appeal  the  suit  was  dismissed  as  barred 
by  article  18  of  the  second  schedule  of  the 
Limitation  Act. 

Held,  that  article  18  did  not  govern 
the  ease.  The  article  applicable  to  the  suit 
was  120  of  the  second  schedule  of  the 
Limitation  Act.  Article  18  refers  only  to 
suits  for  compensatiou  for  non-completion 
and  refusal  to  complete  the  acquisition 
referred  to  in  section  48  of  Act  I  of 
1894.  VENKAYYA  v.  THE  Sl'XHKTARY 
OP     STATE     EOR      INDIA.     I4.    M-    L-  J. 

1904.  p.  173. 

69  S.  17-.S«  S.  3  (a)  6,  17,  18,  23—30.  M. 
lai  No.  22    .'•upra. 

70-  S.  IS --fetition  cisUing  for  reference 
to  Cuuit  sent  by  post  to  Collector—  Itefeicuce 
made  by  Cullrcljr,  bid  rejected  by  District 
Judge — U^vision. 

A  leition  asking  £ov  a  reference  to 
Court  under  s.  18  of  the  Ijpnd  Acquisition 
Act,  1.S'j4,  was  sunt  by  post  to  the  Collector. 
The  Collector  received  the  petition,  and, 
being  apparently  satisfied  -that  it  was  the 
genuine  petition  ot  the  applicant  in  whoso 
iianio  it  was  written,  referred  the  case  to 
the  Court  as  prayed.  The  District  Judge, 
however,  refused  to  adjudicate  upon  iho 
matter    rufbVred    upou    the    ground   that   the 
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application  asl;ing  for  refereoce  a  bad  boon 
sent  by  post  to  the  Collector,  and  was  there- 
fore   not   properly  presented. 

Held,  on  application  to  the  High  Court 
in  revision,  that  the  District  Judge  bad 
failed  to  exercise  a  jurisdiction  vested  in 
him    by    law.     SHIV4     SUNDAIU    P  \SI  u. 


THE       COLLECTOE      OP      C.WVNPORE- 

2-  A.  t.  J 

7l    S.  18 — ii"'"  compensation  to  be  aioarded 


J  784  =  A  W.  N  1905.  P-  220 


— Circumstances   to  lie  considered 

The  essential  clement  in  determining 
the  market  value  of  land  compulsorily 
acquired  is  tlie  tact  of  its  probable  user. 
In  assessing  the  compensation  the  umpire 
may  take  into  consideration  every  circum- 
stance which  is  in  existence  as  a  fact  at  the 
moment  when  the  notice  to  quit  is  given, 
and  not  only  those  circumstances,  but  also 
tlie  probable  user  which  migiit  be  made  of 
the  property.  The  way  in  which  compon- 
sation  should  be  awarded  for  1a ud  compul- 
sorily taken  discussed.  IN  THE  M.\TTER 
OP  GOVERNMENT  AND  DAYAL-MULJI. 
9  B  L.  R.  99- 

72  S.  18 — Reference  as  regards  sufficiency 
of  compensation — Power  of  the  Court  to  de- 
cide questioji  of  locus  standi — Appeal  against 
interlocutory  order. 

One  B  was  mourasidar  under  the  Gov- 
ernment of  certain  laud  intended  to  be 
acquired.  Before  the  date  of  tha  declara- 
tion for  the  acquisition,  G  entered  into  a 
coitract  with  B.  Notice  under  section  9 
Land  Acquisition  Act  was  issued  upon  G 
also  and  he  was  the  only  person  who  ap- 
peared. The  Colloctor  in  his  award  gave 
to  G  an  amount  much  less  than  that 
claimed  by  him,  describing  him  as  an 
"  intoniliiig  purel'aser."  G  filed  a  petition 
for  reference  under  section  18,  challeng- 
ing the  sullicicncy  of  the  compensation. 
The  Collector,  thinking  that  he  was  a 
person  wlio  could  come  in  as  claiming  an 
interest,  made  tlie  reference.  After  the 
completion  of  the  acquisition,  B  conveyed 
to  G  all  he  could  claim  on  account  of 
the  laud  and  the  acquisition  of  the  Gov- 
ernment. At  the  time  of  hearing,  the  lower 
Court,  on  the  petition  of  tha  Government 
pleader,  considered  the  question  whether  G 
had  a  lacus  standi  to  ask  for  a  reference, 
and  made  at  first  an  order  against  G 
and  two  days  later,  confirmed  the  award  of 
the  Collector,  G  appjaled  against  both  the 
orders. 

Held  that  the  question  wbothor  G  had 
any  interest  such  as  would  eiUitlo  him  to 
any  compensation  was  a  matter  foreign  to 
the  proceeding  at  tha  stage  as  the  only 
matter  before  the  Court  was  what  was  tha 
amount   of   compiiis'ition   to    be    piid 

Held  also  tliat  no  appjal  against  thj 
first  appeal  was  necessary  and  it  was  very 
doubtful  whether  there  was  any  right  of  ap- 
peal against  an  interlocutory  order  of  the  na- 
ture appealtd  from.  J.  G.  GALSTAUN  v. 
SECRETARY  OF  ST.\TE    POR    INDIA,  IQ 

C.  W  N-  195. 
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73  S.  \%  —  Land  acquired  by  Government — 
Compensation,  how  to  tie  determined^Marlcet 
price — -Fiilurc  utility  of  land,  how  to  be  esti- 
witcd — Expert's  opinion.  Points  necessarif 
for. 

In  estimating  the  value  at  land  consi- 
deration as  to  its  future  utiHty  ought  ta 
find  place  ;  for  future  utility  is  a  thing 
that  people  have  an  eye  to  in  buying  land, 
and  the  market  price  of  land  is  afiected 
by  it.  Such  future  utility  must  ba  esti- 
mated by  prudeni  business  calculations  and 
not  by  mere  spjculations  and  impractical 
imagination. 

An  accurate  valuation  of  land  oannot 
bo  made  simply  by  visiting  the  land  and 
picking  up  orally  some  casual  and  untest- 
ed information  or  gossip  which  may  ba 
interested   or   ona-sided. 

The  advantage  of  experience  in  the  valu- 
ation of  land  especially  in  or  near  large 
towns  lies  in  this  that  tha  expert  knows  what 
factors  should  ba  considered,  what  informa- 
tion he  should  seek  for,  where  he  should  seek 
it  and  how  he  should  ^est  it  and  apply  it. 
But  experience  does  not  enable  one  to  dis- 
pense witii  enq\ury.  RAJENDRA  NATH 
BANER.JEE  v.  THE  SECRETARY  OF 
STATE  FOR  INDIA.     32  C-  343- 

73  (a).  S-  18-— See  Ss.  33,  2i,  &,  9,  18—26 
B.  1  No.  101  infra. 

74-  S.  18  (1). — Aioard — Collector's  order 
refusiny  to'^refer  to  Civil  CMtrt  is  subject  to  High 
Court's  revision. 

In  rejecting  an  application  made  under 
S.  18,  cl.  (1)  of  the  Land  Acquisition  Act, 
asking  for  a  reference  to  the  Civil  Court,  the 
Collector  acts  judicially,  and  his  order  is 
subject  to  revision  by  the  High  Court,  (9  C. 
W.  N.  45i=.32  C.  G05  refd.-  to.  THE  AD- 
MINISTRATOR GENER\L  OP  BENGAL  u. 
THE  LAND  ACQUISITION  COLLECTOR, 
12  C  W  N.  241 

75-  S.  18  {2)~See  Ss.  IS  (3)  and  IS  (2)— 
30  D.  341  No.  IJ4  supra. 

76.  S.  18  (2)  (h).— Limitation  Act  {XV  of 
1877),  Section  12 — Appeal  against  order  of  Divi- 
sional Judge  confirming  award  made  by  Collec- 
tor and  dismissing  claim  as  Ixtrnd  by  limita- 
tion— Limitation  Act.s.     Construction  of — ■. 

The  principle,  that  statutes  of  liraitatioa 
being  restrictive  of  ordinary  legal  rights 
should,  as  far  as  possible,  bo  construed  in 
favor  of  the  right  to  proceed,  can  be  applied- 
only  in  oases  of  doubt  and  ol  ambiguity  of 
language.  Where  the  words  of  the  statute 
are  plain  effect  must  be  given  to  tliem,  no 
matter  what  the  apparent  hardship  liiera 
may  bo. 

Tha  general  provisions  of  the  Limitation 
Aot,  1877,  apply  to  procoodiugs  held  under 
Local  or  Special  Laws.  But  it  is  necessary 
in  every  case  to  sea  whether  such  provisions 
are  in  terms  applicable  to  the  circumstances 
of  any  particular  case. 

An  applioatioii  m  ide  under  section  18 
of  the  Land  Acquisition  .Act,  .1891,  does  not 
come  within  the  pniview  of  section  1'2  of  the 
Limitation  Aot.    BHAGWAN  DAS  v.  THE 
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COLLECTOR  OF   LAHORE.     133  p.  L  R-. 
1904=79P  R.  1904 

77  S.  18 — l'<md  acqttired  by  Clovernmcnt 
— Aioardby  Collector — Suit  toco7itesi  validity  of 
award    not   maintainable. 

Certain  land  was  acquired  by  Govern- 
ment under  the  provisions  of  the  Land 
Acquisition  Act,  and  the  claim  of  the  owner 
of  the  land  was  adjudicated  by  the  Collector. 
No  reference  under  section  IH  of  the  Act 
was  demanded  by  the  owner,  but  a  suit 
was  filed  in  the  Civil  Court  contesting 
the   validily    of    the  Collector's   award. 

Held,  that  the  suit  did  not  lie.  7.  Cat., 
388  referred  to.  SHER  KHAN  v.  SHAMSHEH. 

35  p.  L   R    1905=37   P  R  1905 

77  (a)  S.  18- — Declaration — Land  actually 
acquired  not  mentio7ied — Refereticc  to  Civil 
Court. 

When  land  actually  taken  up  by 
Government  is  different  from  that  mentioned 
in  the  declaration  issued  under  the  Land 
Acquisition  Act,  the  proceedings  of  the 
Collector  are  void  and  there  can  be  no  valid 
reference  to  the  Civil  Court.  GOJENDBA 
SAHU  V.  THE  SECRETARY  OE  STATE 
FOR   INDL\,   30.  I".  J.  39- 

78  S.  18,  ~'<',  21— Reference  to  Court- 
Jurisdiction  of  Court  to  consider  matters  not 
j)utjti   objections. 

The  Court  can  only  deal  with  the  ob- 
jections that  have  been  referred  to  it  under 
S.  18  and  cannot  go  beyond  it.  A  person 
who  raises  no  objection  to  the  apportion- 
ment of  compensation  by  the  Collector 
must  be  taken  to  have  accepted  it.  ABU 
BAKAR  V.  PEARY  MOHAN  MCKERJEE. 
34  C  451. 

79  S.  18,  20,  21— Reference  to  special 
Judge — Parties,  added   after   reference. 

In  a  reference  under  S.  18  of  the  Act, 
the  special  Judge  can  not  go  into  questions 
raised  by  parties  who  did  not  object  tu  the 
award  and  apply  for  a  reference  Where 
the  reference  under  S.  18  related  to  a  dis- 
pute regarding  apportionment  between  the 
parties    ^1   and   B: — 

Held,  that  the  special  Judge  was  wrong 
in  allowing  parties  C  and  D  to  be  added 
on  their  own  application  and  contest  the 
award  on  a  ground  not  raised  in  the  re- 
ference. 34  C.  415  foil.  GOBIND  KUMAR 
BOY    V.    DEBENDRA    KUMAR    ROY'.     12 

C-  W.  N-  98. 

80  8.  18— See  s.  1,  18-12  C.  W.  N. 
985   No.  1,    2,    37   P.  R.  1905   No.  4   supra. 

81  S.  18— See  s.  3  (n),  G,  17,  18,  23—30 
M.    151    No   22  supra. 

82  S.  18— See  s.  3,  18—5  C.  L.  J.  301 
No.  25  supra. 

83  S.  18— See  s.  6,  9,  12,  16,  18-4  C. 
L.  J.  256   No.  31   supra. 

84  S  18— See  s.  6,  11,  14,  18,  21—34  C. 
N.  599   No.   32  sui'ra. 

85  S.  18  -See  s.  8,  18,  30,  39  Ac.  8  C.  W. 
321    No.  37  supra. 

86  S.  18  See  s.  9,  12,  18—34  0.  470  No. 
40  supra. 

87  S-  18— Sea   s.  11,    12,  18,  31,   33—7  C. 
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W.  N.  5.38  No.  47  supra. 

88  S-  18-Soe  s.  11,  18-87  I'.  L.  R. 
1907    No.    48  supra. 

89  S.  18-See  8.  12,  18—30  B.  275  No. 
56  and    27    M.    350   No.  57    supra. 

90  S.  18— See  s.  12,  18,  53—10  C.  W 
N.  091    No    58.  sinnet. 

91  S-  \2— Subsequent  reference  to  the 
Cyjurl  under  the  Land  Acquisition  Act  S.  19 
whether  could  be  made. 

Sec  Land  Revenna  Act  (Central  Pro- 
vinces) GOVIND  RAO  BADKaS  v.  COL- 
LECTOR OP  XAGPUR.  2  N.  L.  R  172 
92-  S.  19  {d)  and  23.-Under  sub-section 
4  of  Section  i'3  of  the  Land  Acquisition 
Act  a  person  is  entitled  to  compensation 
in  respect  of  a  Railway  company  having 
made  the  level-crossing  across  his  private 
road  which  gives  access  to  his  house,  if  he 
could  satisfy  the  Court  that  he  bad  sustain- 
ed damage,  at  the  time  of  the  Collector's 
taking  possession  of  the  laud,  by  reason 
of  his  other  property  having  been  injuri- 
ously affected. 

To  comply  with  the  provisions  of  Clause 
(d)  of  Section  19  of  the  Land  Acquisition 
Act,  the  Collector  must  state,  in  the  refer- 
ence to  the  Civil.  Court,  the  grounds  upon 
which  he  determined  the  amount  of  the 
compensation.  MADHUSUDAN  T>\S  v  THE 
COLLECTOR  OF    CUTTACK.     ft    C   W   Iff 

406.  "■ 

93.  S.  19  (d),  23.-iIarI;et  value-0n7ts- 
CoUcctor-  not  stating  grounds— Calcutta  Muni- 
cipal Act,  section  SSr-Bustce  land— Valuation 
on  the  leases  of  best  tise,  if  permissible— 
Spectai  Judge— Jurisdcction,to  assess  comjiensa- 
twn   outside   the    limits   of  the  declaration. 

The  methods  of  valuation  of  laud  ac- 
quired under  Act  1  of  1894  may  be  classi- 
fied under  three  heads;  (1)  tlie  opinion  of 
valuators  or  experts;  (2)  the  price  paid 
within  a  reasonable  time  in  bona  fide  tran- 
sactions of  purclmse  of  the  lands'  acquired 
or  the  lands  acjicent  to  the  land  aciuired 
aud  possessing  similar  advantages;  and  (3) 
a  number  of  years  purchase  of  the  actual 
or  immediately  prospective  profit  from  the 
lands  acquired.  It  is  generally  necessary  to 
take  two  or  all  of  these  methods  of  valua- 
tion in  order  to  arrive  at  a  fairly  correct 
valuation.  Much  relience  cannot  be  placed 
on  the  evidence  of  experts  unless  it  is 
supported  by  or  coincides  with  other  evi- 
dence. The  burden  of  proof  is  ordinarily 
on  the  claimant  in  the  Couit  of  the  .spe- 
cial Judge  to  prove  that  the  valuation 
mane  by  the  Collector  is  insufficient.  But 
the  burden  must  vary  according  to  the 
nature  of  the  enquiry  made  by  the  Collec- 
tor. If  no  evidence  has  been  taken  by  the 
Collector  and  if  no  reasons  have  been 
given  in  his  dicision  to  support  his  con- 
clusion the  claimant  has  a  very  light  burden 
to  discharge.  The  ipscdixit  of  a  Collector 
has  very  little  weight  and  is  not  prima  facie 
evidence  of  the  correctness  of  his  award.  The 
failure  of  the  Collector  in  making  a  roferenoa 
under   section  18  of  the  land  Acquisition  Act, 
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to  state  tbe  grounds  on  which  tho  amount 
of  compansation  was  determin.id  a^  required 
by  S.  ly  el.  (<i)  makes  it  iocurabant  oa  thj 
Collector  to  justify  tbe  award  before  tho 
special  Judge.  S.  557  of  the  Gilcutta 
Municipal  Act,  precludes  auy  valu.i,tiou  l):iaej 
ou  tbe  most  advantageous  disposition  of 
land,  e.  a.,  a  valuation  of  bustoe  land  on  the 
supposition  of  its  adaptability  for  use  as 
buildiu"  land  to  carry  expensive  structures 
which  IS  the  most  advantageous  use  to  which 
land  can  be  put  in  Calcutta.  Both  the 
Collector  and  tho  special  Judge  uiidor  Act 
I  of  laOl  have  limited  jurisdiction.  They 
are  bound  by  the  official  declaration  in  the 
local  (jazetta.  The  G'.-Uector  cannot  acquire 
or  give  possession  of  any  laud  beyond  the 
boundaries  given  in  the  declaration.  If  he 
does  so  bo  commi-s  an  act  of  trespass.  He  has 
to  find  out  the  precise  quantity  ol  land  notified 
for  acquisition  within  specified  boundaries, 
value  tue  same  under  the  provisions  of  tbe 
Act,  and  give  possession  accordingly.  Tho 
Special  Judge  has  to  make  similar  enquiries. 
It  the  Local  Government  committed  a  mis- 
take by  giving  an  erroneous  boundary  tha 
Jud"e  or  Collector  cannot  cure  tbe  mistake. 
If  t°h3  land  acqairod  b^  for  Governineot 
purposes  and  il  the  Goverumeut  takes  pos- 
session of  land  beyond  the  limits  prescribed 
by  tho  declaration  or  in  excess  ot  the  area 
for  which  compensation  is  paid,  it  tres- 
passes on  private  land  and  is  liable  under 
tuo  law  ot  the  couutrj;  and  so  is  a  com- 
p.my  if  the  acquistiou  is  for  its  purposes. 
Uut  such  exc.;ss  laud  cannot  be  valued 
aud  compensation,  awarded  for  it  under  the 
provisions  of  tho  Act.— UAKISH  UblUN- 
uullt  ]SJOGY  V.  THK  SiiGKE  i'Alti'  OJ? 
Sl'Ai'E   i'OU   INDIA   IN   COU^MClLi.     U  C- 

W-  N-  8?o- 

rf*.     S.  ■zO,^l—S':<!S.l%20,21—34,    G.  -til 
Hi,    <a  aiul  14  0.  iV.  iV.  yj.  JVo.   7i)  supra. 

95.    a.  Zi—Sms.  ti,  u,  U,ld,2i,—3i,  G. 
59^  No.  32  sitjpra. 

d6-    S.  2^1  2J,  9 — Casts  of  decision  in  land 
aq^ctiisilioii  iiro(x<:J,M'j6  b.fora  Court. 

l-'roceediugs  beioro  tlie  Court  "undarseo 
tion2'2ot  the  Laud  Acquisition  Act  are  not 
a  continuation  ot  ihe  administrative  procoed- 
in"s  betora  the  Collector,  but  are  judicial. 
Tue  decision  therein  must  thereiore  be 
based  solely  ou  evidence  before  the  Court 
or   on   admissions   by    the   parties. 

The  Judge  must  consider  tho  mitters 
referred  to  in  ri.  ii  of  tnis  Aot  and  ■mist 
allow  compensation  for  such  of  them  as  arj 
admitted  or  proved.  A  claimant  cau  uot 
be  awarded  an  amount  larger  or  ou  other 
heads  than  he  claimed  in  respjnse  to  the 
notice  issued  under  rf.  9  of  thi?  Aot  even 
though  he  did  uot  th;n  know  when  tlie 
Collector  would  take  possossiou,  aud  con- 
sequently could  not  accurately  estimitethe 
damage  he  would  sulEer.  The  valuj  of  trees 
cau  not  be  awarded  separately  aud  lu  ad- 
dition to  the  market  value  of  the  laud,  but 
must  be  included  in  the  market  value  a; 
sessod.    Tho  secoud  head  of  rf.    23   refers  only 
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to  crops  or  produce  ^rown  between  the 
date  ol  declaration  of  tlie  inlcuiiou  to  ac- 
quire and  tbe  date  ot  CoHeclor's  taking  pos- 
session. 

Ezra  V.  Secj-etary  of  Slale  for  India  in 
Council,  (1905)  1.  L.  A.  32  Gal.,  (505,  followed 
3  L.  B.  R.  117  lefd.  to.  SHKW  GAUNQ 
V.  THE  COLLECTOB.  4  li-  H-  R-  1907 
P.  71.  -    . 

97.  a.  23 — Acquisition  of  land  on  which 
buildings  stand — Principle  of  assessment — Sea 
Bombay  City  Improvement  .Act  S.  48  (11), 
RAGHUNATH  DaS  GOfAL  DAS  ti.  SEO- 
BETaRY     of     STATE     FOll      INDIA     IM 

COUNCIL.    7  B.  Ij.  R.  569=29-  B-  514. 

98.  8.  23,  -U—L'ind  Aciiuisiiion  Act  (I. 
of  lt>9i} — Compensation — Principle  of  assess- 
ment— Market-value — Annual  value  of  pro- 
duce. 

Held,  that  in  assessing  compensation  (or 
lands  acquired  by  Government  under  tho 
Land  Acquisition  Act  where  the  lotting 
value  of  tbe  land  cannot  be  nscertainod 
and  tho  jiurchase  value  of  neighbouring 
lands  is  not  a  reliable  guide,  tho  best  courso 
is  to  ascertain  what  is  tho  annual  value  of 
the  produce  of  tbe  land  in  question.  RAM 
SAHOY  SHAH  v.  THE  SEGBEl'AllY  OP 
STATE    FUR   INDIA    IN     COUNCIL,     g  C- 

W.N-   671. 

99  S-  23.  24  -Land  acqiiircd  by  Govern- 
ment—Compensation.    Assessment  of— 

*  Held,  that  in  ascertaining  tho  market 
value  of  land  acquired  by  Government  tha 
Court  was  not  j  istified  in  taking  the  amount 
which  the  clMimant  had  expended  in  the 
purchase  and  improvement  of  the  land  as 
if  it  was  inv-^^led  on  loan  since  tho  date  o{ 
such  oxpcnditun-  at  12  per  cent,  per  annum 
and  treating  the  total  amount  so  arrived  at 
as  the  mnrket  value  of  the  land.  THE 
SECRET  \HY  OF  ST.\TE  FOR  INDIA  IN 
COUNCIL '•.  KaRTIC    CHANDRA    GHOSK. 

9  C  W.  N  855. 

100  S.  23.  21  -Principal  to  be  followed  in 
awarding  compensal ion -Prospective  value. 
In  assessing  the  amount  of  compensation 
payable  to  the  owner  of  thrfland  to  bo  acquir- 
ed by  the  Givornmcnt,  regard  should  bo  had 
to  the  probable  use  of  the  land  which  should 
give  tbe  owner  the  best  return  at  the  time. 
The  prospective  value  of  tho  land  after  it  is 
acquired  by  Government  should  not  bo 
allowed  to  influence  the  assessment  of  com- 
pensation. Permanand  v.  Secretartj  of  State 
(44  P.  R.  1904)  and  Hira  Nath  v.  Secretary  of 
State  (21,  P.  R.  .1905)  referred  to.— ZUL 
FIK\R  KHAN  r.  COLLECTOR   OF    MIAN- 

WALLI,  90P-S-  1905.  (CivU)=49-P-I«. 
R-1908-  ,      .       ^  .,^ 

101-  S-  23.  24,  6,  9.  IS—Acrimrer  build- 
ing b'forc  acquisition — Wkcther  the  value  of 
buildings  to  be  awarded  to  tJie  oicncr— Valua- 
tion of  comp'^nsatio.i. 

A  Railway  Company  took  np  the  land 
and  built  upon  it  before  it  was  actually 
acquired  for  it.  Subs-qu  mlly  a  docl-.ri  tion 
was   made  for    tho   acquisitiou  of  laud   uu- 
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der  this  Act.  The  question  was  whether 
compensation  was  to  be  given  for  the  va- 
lue of  the  buildings  also  as  having  become 
part  of  the  land  under  English  Law  on 
the    date    of    declaration. 

Held  that  the  Mohammadan  Law  of 
Zanzibar  where  the  laud  was  and  not  Eng- 
lish Law  applied  to  the  case.  Under  tha 
Mohammadan  Law  the  buildings  did  not 
become  the  part  of  land  and  could  only 
have  been  rcmovud  by  the  owner.  But  by 
virtue  of  the  acquisition  under  this  Act 
the  owner  could  not  have  them  removed 
and  the  compensation  for  the  lands  only 
and  not  for  the  buildings  would  be  awar- 
ded to  him.  Uuder  S.  23  and  24  the  clai- 
mants were  entitled  to  compensation  the 
market  value  of  the  lauds  at  the  date  of 
the  declaration  of  acquisition  including  such 
advance  in  value  as  had  then  taken 
place  Any  rise  in  value  afterwards  likely 
to  accrue  from  the  use  to  which  the  land 
was  intended  to  be  put  was  expressly  ex- 
cluded from  consideration  in  determining 
the  value  by  S.  2i — See  also  Evidouco  Act 
I  of  1872  S.  38  No  7'J  col;  179.  THE  SEC- 
KETABY  OF  ST.\TE  FOR  INDIA  IN 
COUNCIL  V.  CHARLES  WORTH  PILLING 

AND  CO.    28. 1- A.  121  =  26  B.  1  PC. 

102  S-  23.  2-i— .lji^jO((iujM)jc7i(  of  cutnpcn- 
satioii,  7iwncy,  princiijlc  of — Landlord  and  Te- 
nant, 

In  apportiontiug  compensation  money  be- 
tween a  landlord  and  a  tenant,  the  principle 
to  bo  followed  is  to  ascertain  first  the  amount 
of  rent  payable  to  the  landlord  and  capitalize 
that  reut  at  so  many  years  purchase,  then 
to  put  a"  money  value  upon  the  chance  (if 
there  be  any)  of  an  enchaucement  of  the 
then  existing  rent.  These  two  .sums,  the 
landlord  is  cutitled  to  get  and  the  tiiiant  is 
entitled  to  get  the  balance.  bll.iM.-^  PRO- 
SUNNO  BOSE  MUZUMD.\R  v.  BRAKODA 
SUNDARI  DASI,  28  C-  146- 

103  S.  23,  ~-t — Compensation,  determina- 
tion,   of — Compens.itiun  for  severance. 

Uuder  the  provisions  of  the  Act  part 
of  an  owner's  teagarden  laud  was  taken, 
and  by  the  construction  of  a  railway  line 
several  acres  of  land  to  the  south  of  the 
line  were  out  oft  from  the  northern  per 
tion  of  the  gardmi,  where  the  residence  of 
the  manager  and  all  bui'dings  and  offices 
connected  with  the  managtUiont  and  the 
coolie  lines  wore  situated.  The  line  ran 
through  very  deep  cuttings  for  a  consider- 
able portion  of  its  length  of  about  a  mile 
and  a  half,  some  of  which  were  incapable 
of  being  crossed  by  coolies  employed  on 
either   side  of    the  line  of    railway. 

Held  that  in  computing  amount  of  com- 
pensation to  bo  awarded,  in  addition  to 
the  market  value  of  the  land  and  the 
amount  allowed  for  the  "standing  charges" 
and  the  statutory  allowauce  of  15  per  cent, 
the  increassed  cost  of  working  the  garden 
in  consequence  of  the  severance  of  the  ono 
portion  from  the  other,  should  also  be  taken 
into    oouaidoratiou,     BAiiAOORA    TEA  CO. 


Sup;  Govt,  acts  (IV  of  1893)    (Contd.) 

V.   THE   SECRETARY     OF   STATE.    28   C. 
685 

104  S.  23.  ^i — Valuation  of  land— Compen- 
sation, determination  of — Market  value  of  land 
— Future  ^itiHtij — Expert  opinion. 

In  estimating  the  value  of  land  acquired 
by  Goveruraeut,  the  future  utility  of  the 
land  is  a  consideration  which  ought  to 
be  taken  into  account ;  such  future  utility, 
however,  must  be  estimated  by  prudent 
business  calculations  and  not  by  mere 
sjieculation.  The  advantage  of  oxporiopiuion 
regardiug  the  value  of  land  (especially  in  or 
near  largo  towns)  explained.  Enquiry  can- 
not be  dispensed  with.  A  proper  valuatioa 
cannot  be  made  simply  by  visiting  the 
land  and  picking  up  orally  some  casual  and 
untested  information  which  ra  ly  be  inter- 
ested or  one-sided.— R.\,JENDli\  N\TH 
BANERJEE    v.    SEGUE  L'AUY     OP     STATE 

FOR  INDIA.  I  L-  R-,  32  C-  348. 

105.  8.  23,  Zb-—-'>I"-rkei  value  — Valuation 
by  a  hijpotlielical  scheme— Demand  and  supply 
— Allowance  of  ground  rent — Estimate  of  re- 
turns  from   building. 

Brokerage  : — Compensation,  under  thia 
Act,  must  be  based  on  the  value  of  the  land  at 
the  date  of  notice  and  not  its  value  after  ac- 
quisition. The  phrase  "  market  value  "  in  S. 
23  of  the  Act  excludes  from  consideration  all 
circumstances  which  would  not  affect  the 
market  as  such,  and  the  value  is  to  bo  mea- 
sured not  by  the  standard  of  any  individual's 
capacity.  A  hypotoetical  ■scheme  can  be 
open  to  no  reproach  merely  because  it  is  a 
calculation  of  the  advantages  to  bo  gained  by 
the  development  of  particular  land  for  a 
special  purpose.  In  dealing  with  small  areas 
where  development  could  create  but  a  small 
additional  supply,  it  may  without  danger  bo 
as?umd  that  the  additional  supply  would  ha 
readily  absorbed  by  the  general  public.  The 
first  question  to  consider  is  the  question  of 
demand  for  the  supply  which  it  was  proposed 
to  creat  in  the  hypothetical  development.  It 
is  ordinarily  safe  to  allow  fjr  the  ground 
rents  one-sixth  of  the  total  rent  {i.  e.)  one- 
fifth  of  returns  in  bricks  and  mortar.  To 
estimate  the  returns  from  buildings,  it  ia 
necessary  first  to  estimtto  the  demand  for 
the  buildings.  It  is  most  unsafe  to  use  the 
hypothetical  method  when  dealing  with  large 
areas.  The  price  of  frontage  land  of  the 
depth  required  for  ordinary  buildings  is  not 
a  proper  guide  to  the  price  of  the  rear  laud  ; 
and  a  rise  in  the  former  does  not  necessarily 
imply  a  corresponding  increase  in  the  litter. 
Brokerage  fees,  payable  on  purchase,  should 
be  deducted  when  the  price  is  estimated  by 
capitalising  returns  and  deducting  inevitable 
outgoings.  When  the  estimate  is  on  the 
rental  basis,  the  purchaser  looks  to  annual  re- 
turns minus  outgoings  as  the  value  he  gets 
for  his  money.— Ill  re  LAND  ACQUISITION 
ACT  1891.  In  re  GOVERNMENT  OF  BOM- 
BAY V.  MERWANJI  MUNCHER.JI  CAMA.— 

9  B  L  R  1232 

106  8.  23  and  32 — Aqulsition  of  land — 
Cuinpensalioii,-  Market  value,  asccrlain.ng  of. 


{  859  ) 


CIVIL  DIGEST  OP  CASES 


(    8G0    ) 


Sap:  Govt,  acts  (IV  of  189S)    (Cmtd.) 

Whore  tbe  market  value  of  the  land 
has  to  bo  ascertained  for  purposes  of  sec. 
23  of  the  Land  Acquisition  Act  1894,  the 
Court  must  proceed  upon  the  assumption 
that  it  is  the  particular  piece  of  land  in 
question  that  has  to  bo  valued  including 
all  interests   in  it. 

Whore  laud  oompulsorily  acquired  is 
hold  on  vatan  to>uure,  tho  money  payable 
In  respect  of  the  watandiir's  interests  should 
be  deposited  in  Court  and  invested  in  ac- 
cordance v?ith  the  provisions  of  section  32 
of  the  Act.  COLLECTOR  OF  BELGAUM 
V.  BHIMRAO  PATEL,  10  B.  L-  K-  657. 

107  S.  23  (i)  a,nd  s.  49 — Compensation 
for  severance  not  less  than  the  value  of  the 
portion   severed — Acguisition  of  whole. 

A  portion  of  a  holding  used  fpr  resi- 
dental  purposes  was  acquired  by  the  Govern- 
ment in  such  a  way  as  to  render  the 
remaining   portion   useless. 

Held  that  under  the  circumstances,  In- 
asmuch as  the  compensation  on  account  of 
the  property  being  prciadicially  aiiected  by 
the  severance  would  nut  be  less  than  the 
value  of  the  portion  not  acquired,  it  is 
immaterial  whether  the  Government  should 
pay  this  compensation  or  be  compelled  to 
acquire  the  whole  under  section  49  of  the 
Laud  Acquisition  Act.  On  this  ground  the 
finding  of  the  Judge  that  the  whole  should 
be  acquired  was  not  disturbed.  3ARAT 
CHANDRA  HOSE  v.  SEURETABY  OF 
STATE  FOR  INDIA,  10  C-  W-  N-  250- 

108.  8  23.— See  S.  1,  23,  24-91.  P.  R. 
1905 — No    3    supra. 

109-  8.  23-— See  S.  8  (a),  6,  17,  18,  23—30 
M.  151  No  22   supra. 

110-  8.  23.— See  S.  3,  23—28.  C.  152— No 
26    supra. 

111.  8.  23-— See  S.  6,  7,  11,  23,  24-63.  P. 
E.  1907  No  28  supra. 

112.  S.  23- -See  S.  6,  23—3.  L.  B.  R.  1905. 
P.  117.  No  33   supra. 

113-  3.  23-— See  S.  11,  23—34.  0.  995.  No 
49  supra. 

114.  8.  23.— See  S.  19,  (d)  23—6.  C.  W.  N. 
406.  No  92  and  11.  0.  W.  N.  875  No  93  sMfim. 

115-  8.  23— See  S.  22,23,  9-4.  L.  B.  R. 
1907.  P.  71.  No  96  supra. 

116-  8.  24  — Seo  S.   6,  7,  11,  23,  24—63.   P. 

B.  1907.  No  28  supra. 

117.  8.  24-- See  S.  23,  24—8.  C.  W.  N.  671, 
9.  C.  W.  N.  655  49.   P.  L.  E.  1906,   26.  B.  1.  P. 

C,  28.  C.  146,  23.  C.  685,  32.  C.  348.   No   98   to 
104  supra. 

US-  8.  25  (2)--Se6  S.  9,  25  (2)— 12.  C.  W. 
N.  263.  No  42  siqjra. 

119.  8.  25— See  S.  23,  25—9  B.  L.  E. 
1232— No  105  supra. 

120  8.  30.  53,  54 — Land  acquisition — 
Aioard  —Execution  proceedings — Appeal — Re- 
stitution — Contempt  of  Court — Civil  Proce- 
dure Code  (Act  XIV  of  188S),  Sections  2,  24i, 
433(3),  583 — Suit  against  Biding  Ghiifs — 
Sanction  of  Local  Government  —  Procedure, 
Held,  that  the  adjudication  as  to  compen- 
sation or  apportionment  of  compensation 
under   tho   Land   Acquisition    Act,    1894,  is 
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tantamount  to  a  decree  within  the  meaning 
of  section  2  of  the  Civil  Procedure  Code, 
thuugh  called  as  an  award  under  the 
Laud  Acquisition  Act  ;  such  a  decree  cannot 
be  considered  merely  a  declaratory  one, 
and  is  capable  of  execution.  When  after 
an  award  has  ,beeu.acted  upon  tbe  appellate 
Court  modifies  it,  restitution  ought  to  be 
ordered  by  the  Court  wliose  duty  it  waa 
to  execute  the  award.  Orders  passed  ia 
execution  would  be  appealable  to  the 
Chief  Court  as  decrees  within  the  meaning 
of  sections  2  and  244  of  the  Civil  Procedure 
Code,  for  the  course  of  appeal  is  the  same 
as   that   iu    the     original    proceedings. 

When  objection  is  made  that  section 
433  (3)  of  the  Civil  Procedure  Code  is  a 
bar  to  a  suit  or  execution  proceedings  and 
application  is  made  to  Local  Government 
for  sanction,  tbe  Court  where  the  suit  or 
proceedings  aro  pending  should  stay  them 
until  orders  are  passed  by  the  Government 
granting  or  refusing  sanction.  ZAMINDARS 
OF  DHARu.  RANA.   S-  C-,  103  P.  L-  B,-,  1906. 

=  53.  p.  R  1906. 

121     8.   26— See   S.  6,  11,   26,   50—33.   C. 

896   No.  30   supra. 

122.  S-  29 — Compensation — Landlord  and 
occupancy   tenant. 

If  the  rent  payable  by  a  tenant  is  eu- 
hancible,  the  tenant  is  entitled  to  some- 
thing for  that  chance  of  enhancement,  but 
that  is  difiicult  to  estimate  by  a  money 
value.  The  principle  upon  which  the  com- 
pensation money  ought  to  bo  divided  be- 
tween them  is  clearty  set  forth  in  this  rul- 
ing. (33  C.  801  foil  ;  17  C.  144  disapproved. 
BHUPATI  ROY  CHOWDHURY  .v.  THE 
SECRETARY    OF  STATE.     6  C-  L-   J.    622- 

123.  8.  29»  30 — Compensation — How  ap' 
portioned — Spicial  Judge  jurisdiction— Civil 
Court's  jurisdiction  — Proceedings  before  spe- 
cial judge,  how   revived. 

When  statutory  rights  and  liabilities 
have  been  created  and  jirisdiction  has 
been  conferred  upon  a  special  Court  for 
the  investigation  of  matters  which  may 
possibly  be  in  controversy,  such  jurisdiction 
is  exclusive  and  cannot  concurrently  be 
exercised  by  the  ordinary  Courts.  If  a  per- 
son who  is  interested  in  any  land  acquir- 
ed under  the  Land  Acquistion  Act,  has 
any  objection  to  the  measurement  made  by 
the  Collector  or  to  the  amount  of  com- 
pensation awarded  by  him  such  person 
must  obtain  a  reference  to  the  Court  ot 
the  Special  Judge  and  cannot  litigate  the 
matter  by  a  suit  in  the  ordinary  Courts. 
If  the  objection,  however,  relates  to  the 
person  to  whom  the  compensation  is  pay- 
able or  to  its  apportionment  amongst  the 
persons  interested,  the  matter  may  be  in- 
vestigated, either  upon  a  reference  to  the 
Court  of  the  Special  Judge,  or  having  re- 
gard to  the  provisions  of  S.  31,  cl.  (2),  by 
a  suit  in  tbe  ordinary  Courts.  But  al- 
though either  of  these  two  methods  is  avail- 
able, the  claimant,  if  he  has  made  hia 
choice    and    selected    his    remedy,    cannot, 
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booauso  be  has  failed  In  the  course  adopt- 
ed, fall  back  upon  the  other.  When  after 
a  reference  has  been  made  to  Civil  Court 
the  proceedings  are  dismissed  for  want  of 
prosecution  without  any  adjudication  on 
the  merits,  a  suit  is  not  maintainable  for 
the  trial  of  the  questions  involved  in  the 
reference,  but  the  party  who  seeks  to  have 
such  questions  tried,  must  get  the  proceed- 
ings revived  in  accordance  with  law. 
BHANDI  SINGH  v.  RAMADHIN  EAI. 
S  C-  L-  J    359- 

124  S-  30— ■^<i'i<^s  waste  from  time  imme- 
morial taken  up — Covipensation  awarded — 
Amount  claimed  by  Mirasidars  and  Shrotriem- 
dars — Persons   entitled. 

Certain  lands  which  had  been  waste 
from  time  immemortial  wore  taken  up  by 
Government,  and  compensation  was  awarded. 
Claims  were  made  by  the  Mirasidars  for  the 
amount  so  awarded.  The  rights  of  the 
Government  in  the  lands  had  been  alienated 
by  Government  to  certain  Shrotriemdars, 
who  also  claimed  to  be  entitled  to  the 
amount   awarded  as   compensation. 

Held  that  the  Shrotriemdars  wore  en- 
titled. SIVANTHA  NaICKEN  v.  NATTU 
BANGA  CHAKI.  I.  L.  R.  26  M-  371. 

125  S-  30.  53— Civil  Procedure  Code,  sec. 
S2 — Parties — Reference  by  Collector  as  to  appor- 
tionment of  covipensation — Addition  by  Judge 
of  party   to   reference. 

Wheie  under  section  30  of  the  Land 
Acquisition  Act,  1894,  the  Collector  has  re- 
ferred to  the  District  Judge  a  dispute  as  to 
tha  apportionmeut  of  compensation  settled 
under  section  11  of  the  Act,  it  is  not  idtra 
vires  of  the  District  Judge  to  add  a  party  to 
the  proceedings  before  him,  having  regard  to 
8.  53  of  the  Act  aud  section  32  of  the  Code  of 
Civil  Prucodiire.  KISHAN  CHAND  v.  JAG- 
ANNATH  PRASAD,  I.  L-  R-.  25  A-  133. 

126  8.  30.  33,  5i— Where  a  case  has  been 
referred  to  Civil  Court  for  apportionment  of 
compensation  and  it  is  dismissed  in  default  of 
the  claimant  it  can  be  restored  under  s.  103 
C.  P.  G.  (ISH^). '  The  party  at  whose  instance 
the  reference  was  obtained  wotdd  be  deemed 
to  occupy  the  position  that  of  the  plaintiff  and 
his  opponents  that  of  defendants,  30  C.  36  and 
25  A.  133  followed. 

See  C.  P.  G.  s.  103.  BEHARILAL  SUR 
V.    NANDALAL    GOSWAMI,   H    Q.    W-   N- 
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127  S.  80— Sec  s.  8,  18,  30  £c.—8  C.  W. 
N.  321  No.  37  sjtpra. 

128  8.  SO— Sec  s.  26,  30,  S3,  54—53  P.  B. 
1906  No.  120  supra. 

129  8.  so—See  s.  29,  30—2  C.  L.  J.  3-59 
Ko.  1J3  supra. 

130  S-  31 — Compensation  -Right  of  mort- 
gagee. 

The  mortgagee  of  property,  a  portion  of 
which  is  acquired  under  this  Act  is  entitled 
to  the  whole  of  compensation  money  allowed 
by  Government,  when  the  mortgage  money 
exceeds  the  sum  awarded  as  compensation, 
because  the  whole  and  each  part  of  the  land 
mortgaged  was  security  for  his  whole  debt — 
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20.  C.  241,  18.  M.  321,  16.  A.  78  referecl  to. 
TOPAN  DAS  V.  JESO  RAM  &  SECRETARY 
OF  STATE  FOR  INDIA   IN   COUNCIL.     67 

P  W  R.  1907=2.  p.  L.  R  1908=17  P. 
R  1907- 

131     8.   31— See  Ss.  11,  12,  18,  31,  33—7.  0. 

W.  N.  53 ti  No  47  sJtpra. 

131  (a)  8.  31  {2)— See  s.  1,  31  (2)— 2.  C.  L. 

J.  350.  No  20  supra. 

132  8.31.  32— Land  taken  up  for  public 
purposes,  such  land  being  in  the  possession  of  a 
Hindu  wido^v  holding  in  right  of  her  deceased 
husband — How  co7npensation  in  respect  of  such 
land  should  be  allotted. 

Where«land,  which  was  taken  up  by  the 
Government  under  the  Laud  Acquisition  Act 
for  public  purposes,  was  held  at  the  time  by 
two  widows  holding  the  usual  Hindu  widow's 
life  estate  therein,  it  was  held  that  the 
compensation  awarded  for  such  land  should 
not  bo  paid  over  to  the  widows,  but  should 
he  invested  in  land  to  be  held  on  similar 
terms.  Sheoratan  Rai  v.  Mohri,  (All.  Weekly 
Notes,  1899,  p.  96)  followed.— SHEO  PRASAD 
SINGt).  JALEHA  KUNWAR,  A-  W-  N- 1902. 

P.  9  =  24  A.  189- 

133.  8.  32 — Person  having  "no  po^uer  to 
alienate — Money  awarded  as  cojnpcnsation — 
Claim  try  Karnavan  of   Tarnad. 

The  Government  acquired,  under  the 
Land  Ac  uisition  Act,  property  belonging 
to  a  Ma;iomedan;  family  in  North  Malabar 
governed  by  Marumakatayam  law,  aud  the 
money  awarded  as  compensation  was  de- 
posited in  Court  under  cl.  2  of  s.  31  of  the 
Act.  On  claims  being  made  to  this  amount 
Held  that  in  asmuch  as  the  tarwad  had 
power  to  alienate  the  land  in  respect  of 
which  the  compensation  had  been  awarded, 
s.  31  of  the  Laud  Acquisition  Act  did  not 
apply,  and  an  order,  directing  it  to  be  dealb 
with  in  accordance  with  provisions  of  that 
section,  was  wrong.  JIAHMMAD  ALI  RA- 
JA   AVERGAL,    V.    AHAMMED   ALI     R.UA 

AVERGAL.    I.  L.  R  ,  26  M-  287;  (F-  B-). 

134-  S-  32.  33,  51— Order  directing  refund 
of  money  paid  as  compensation  is  not  ap- 
pealable— Civil  Procedure  Code  (Act  XIV  of 
188:i),Scctions254,  5SS,  649 — Execution  of  order 
passed  in  miscellaneous  proceeding. 

An  order  directing  refund  of  money  paid 
as  compensation  for  land  acquired  by  Go- 
vernment not  boing  on  award  within  the 
meaning  of  section  54  of  the  Land  Acquisition 
Act,  an  appeal  does  not  lie  against  it.  21 
All.,   354,    26  Mad.,    287    referred    to. 

Such  an  order  may  be  enforced  under 
section  254  read  with  section  649  of  the 
Civil  Procedure  Code.  NOBIN  KALI  DEBI 
V.   BANAL.\TA    DEBI.     2   C- L- J-  595  =  82 

C  921. 

135-  S-  32  and  .54 — Cmn2}ensation  patd 
to  Hindu  widow — Reversioner's  application 
for  reference — Judge  on  reference  directing 
refund — Apj^eal — Revision—  Civ.  P.  C.  (1882), 
S.    622. 

A  Land  Acquisition  Collector  awarded 
a  certain  sum  as  compensation  for  land 
acquired,   and   paid   it  to,     amongst   others 
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a  Hindu  widow  somp  six  montbs  after  the 
award,  her  daughter  asked  for  a  reference 
to  the  Civil  Court-,  and  a  reference  hav- 
ing been  made,  the  Judge  ordered  the  lady 
to  repay  the  amount  withdrawn  hj"  her 
and  the  same  to  be  dealt  with  according 
to  the  provisions  of  S.  32  of  the  Land  Ac- 
quisition  Act; 

Held,  that  until  money  wag  deposited 
in  Court  by  the  Collector,  the  Court  could 
not  proceed  to  deal  with  it  under  s.  32; 

that  the  Judge  has  no  power  to  direct 
a  refund  of  nionoy  already  paid  by  the 
Collector; 

that  the  order  was  not  one  under  s.  32, 
Land  Aquisition  Act,  as  the  Judge  was  not 
in  a  position  to  make  sueh  an  order  and  so 
no  appeal  lay  from  it  and  the  Higli  Court 
could  properly  interfere,  under  s.  022,  Civ. 
Procedure  Code.  GOUINDO  RANI  DASRI  v. 
ERINDA  RANI  DASSI,  12  C   W-  If.  1039. 

136     S.  32— See  s.  23,    32—10  B.    L.    R.  G57 
Ko.  lOG   supra,. 
187    S.  32    See  s.  31,  82—24  A.  189  No.  132 

Sllprn  _ 

128  S  33— Sea  s.  32,  3.3,  54-32  C.  921  No. 
143  ^upri. 

139  S-  33  (2)— See  s.  11,  19,  18,  31,  33— 
7   C.    W.  N.  .538  No.  47  srqtra. 

140  S  39-See  s.  8,  18,  30  &c.— 8  C.  W. 
N.  821  No.  37  supra. 

14!.  8.  89.  41— See  s.  6,  7,  8,  19  &o.— 7 
C.  W.  N.  249:^30  C.    36  No.  27  supra. 

142-  S.  40-Seo  s.  6,  11,  12,  40—32  C.  605 
P.    U.  No.  .39  supra. 

148.  S  40  See  s.  9,  16,  40—30  C.  576  No. 
39   supra, 

144  S  40,  41-See  s.  6,  7,  8,  19  &c.— 7 
C.  \V.  N.  219  =  30  C.  .36  No.  27  supra, 

145  S-  48— See  S.  6,  7,8,  10  &c.— 30  C. 
36  No.  27  supra. 

146  b.  48-300  S.  16,  48-17  M.  L.  J.  557 
No.  b5  supra 

147-  S.  18 -See  Ss.  17,  48—14  if.  L.  J. 
173  No.  68  supra. 

147  (a).  S.  49- — Government  desiring  to 
acq^uire  a  portion  only  of  propcrt]!.  the  owner 
wishing  that  the  whole  or  none  should  be  acqjiir- 
ed — Meaning  of  "  house." 

The  Government  propoeed  to  acquire 
certain  land  which  comprised  a  court  yard 
and  some  rooflo.<s  buildings  attached  to  a 
Baradari.  The  upper  storey  could  not  be  oon- 
veniently  used  as  a  residoiiee,  without  the 
land  acquired  by  the  G.jvernment.  The 
owners  of  the  Baradari  ur^'od  that  the  Gov- 
ernment could  not  acquire  a  pari  but  was 
bound  to  acquire  the  whole    of    the  property. 

Held,  that  in  section  49  of  the  Act  the 
word  "  house  "  is  not  confined  to  land  cover- 
ed by  a  building,  but  includes  court  yard 
attached  to  a  house  and  also  as  much  of 
the  laud  appurtcuant  to  the  house  as  is  neces- 
Bary  for  the  convouiout  occupation  of  the 
same,  and  therefore  the  Government  could 
not  acquire  the  land,  in  suit  alone  without 
the  owuer's  consent.  8  0.  C.  118,  11  A.  37R, 
30  L.  J.  Ch.  395  and  L.  R.  1  Ch.  275  referred 
to.    NAWAB  MUMTAZ-UL-DAULA  v,  THE 
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SECRETARY   OF   STATE   FOR    INDIA  IN 
COUNCIL.     9  0.  C- 311- 

148-     S.  49— See    S.    12, 18,  49—27   M.   350 

No    57    supra. 

149.     S.  49— See   S.   23,   49—10  C.    W.  N. 

250.    No    107  supra 

150-  8.  i9—"lIoiise,  manufactory  or  build- 
ing"— Acquisition  of  part   or  of  whole. 

Held,  that  land  which  is  not  a  house, 
manufactory  or  building  in  the  literal  sensa 
and  which  is  not  reasonably  required  for 
the  full  and  unimpaired  use  of  a  house,  ma- 
nufactory or  building  cannot  be  considered 
as  part  of  the  same  within  the  meaning 
of  section  49  of  the  Act.  It  is  a  ques- 
tion of  fact  depending  upon  the  particular 
circumstances  of  each  case  to  decide  whe 
ther  the  land  is  reasonably  required  or  not 
for  such  a  use  of  the  same.  (11  A.  378 
distinguished).  NITA  HAM  v.  THE  SEC 
RETARY  OP  STATE  FOR  INDIA  IN  COUN 

CIL.    A-  W.  N    1908.  67-30   A.  176- 

151.  S.  50— See  S.  G,  7,  8,  19  &c.  80— C, 
36    No    27    supra. 

151  (a).  S.  50— See  S.  6,  11,  26,  50*-33.  0, 
396    No    30  supra. 

152-  8.  52— See  S.  6,  7,  8,  19  &c.  Sa  C, 
36.    No    27    supra. 

153-  S-  53-See  S.  8,  18,  30  &c.  8.  C.  W, 
N.    321    No  37    supra. 

154-  S.  53— See  S  12,  18,  53—10.  C.  W 
N.    991    No    5S    supra. 

155  S.  53-See  S.  26,  3Q,  53,  54—53.  P, 
R.    1906   No    120   supra. 

156.  S.  53— See  S.  30,  53—25.  A.  133  No 
425   supra. 

157.  S.  53— See  S.  30,  53,  54—11.  C.  W. 
N.    430.    No   126   supra. 

158  8.  54-See  S.  8,  18,  39  &c.— 8.  C.  W. 
N.    321,    No    37   supra. 

159-  8.  54— Ste  S.  17,  48,  54—14.  M,  L. 
J.    1904    P.    173   No  68   supra. 

160.  8.  54— See  S.  26,  30,  53,  54—58.  P. 
R.   1906  No    120  supra. 

161.  8.  54— See  S.  80,  53,  54—11.  C.  W. 
N.    4«0   No   12G   supra. 

162  8.  54— See  S.  22,  33,»54— 32.  0.  921 
No.    134    supra. 

163.  S.  54— See  S.  82,  54—12  C.  W.  N. 
1039    No    13.5   supra. 

164.  8.  54 — ■Acqicisition  of  site  and  build' 
lugs  occnpied  by  tenants — Ccnnpensation  to 
zamindars  and  tenants — Haq-i-ohaharam. — 
Bight    of. 

When  a  site  and  buildings  thereon, 
occupied  by  tenants,  situate  in  a  village  in 
which  the  custom  of  haq  i  charharam  pre- 
vails, are  acquired  under  the  Land  Acquisi- 
tion Act,  the  zamindars  cannot  claim  to 
any  portion  of  tha  ccmpen-sation  awarded 
to  teuants  for  buildings  in  addition  to  that 
allowed  them  (zamindars)  for  the  site  as  the 
principle  on  which  the  rule  of  hag-i-cha- 
haram  is  based  has  no  application  wheu 
land  is  compulsorily  takeu  aud  the  build- 
ings  are    to    be     demolished.     MUffAJDI.-^D 

ABBAS  V.  JEWAT.    A-  W-  N-   1803.  p.  5. 

165.  8.  54.  Land  acquired  bj  ilovcrn. 
ment— Charity  property — ^ivard  directing  com. 
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pcnsalion-nionen  allowed  for  charity  properly 
acqttircd  hij  Government  to  be  invested — Ap- 
peal. 

The  award  ordered  the  compensation  al- 
lowed to  be  invested  in  the  purchase  of  Gov- 
ernment pvoniis5ory  notes.  The  property 
acquired  hy  Government  was  the  endowment 
of  the  family  charity. 

Held,  that  the  order  was  appealable  ;  but 
Einco  tlie  property  was  not  alienable,  tlie 
direction  was  right.  If  the  appellant  wished 
tp  have  the  investment  changed,  that  could 
be  dune  on  piopor  application.  SHIV  RAO 
V.  NAGAIPA.     29  M-  117. 

166-  S.  54-  i^inal  award— Appeal — Biijh 
Court. 

Under  S.  54  of  the  Act  an  appeal  lies  to 
the  High  Court  only  from  the  final  award  of 
the  Court. 

No  appeal  therefore  lies  from  an  award 
which  merely  determines  the  amount  of  the 
gross  sum  payable  as  compensation,  as  pre- 
liminary to  thu  fnrrliei-  question,  to  whom 
the  amount  so  determined  should  be  paid. 
AKDE.SHIR  MANCHER  JI  KHARADI  v 
AS.SISTANT  COLLECTOR,  POONA.  10  B 
1.  R  517. 

167.  8.  54-  Consolidation  of  appeals- 
Test  case  — Stay  of  proocecdings  until  trial  of 
test  case. 

Sec  Court-Pees  Act  VII  of  1870  S.  17  No 
82  col.  124--29  C.  140. 

84-  Act  XV  of  1895-  (Croivn  Grants 
Act). 

1.  8.  1.  See  Grant  of  Revenue  by  Gov. 
ernmeut.  EALWANT  v.  SECRETARY  OP 
ST  TE.  7  B  L  R.  497-29  B  480  S,-c 
also  Court  F.cs  Act  VII  of  i,b;»  No.  37  Col.  111. 

2.  S-  1.  3.  This  Act.  validates  all  grants 
viode  by  Govcrmment  even  though  their  effect 
may  be  contrary  to  the  tenor  of  any  rule  of 
Hindu  Law. 

See  Oudh  Estates  Act  I  of  1869— S  '" 
BAJ  INDKR  BAHADUR  SINGH  v.  RANI 
KAGHUBANS    KUNWAR.     2  C   L   J.  194  = 

9  C  W  N  1009  =  15  M  L.  J.  352-8  0  C 
817  =  27  A  634  PC 

8  S.  1— C/ouDi  Grant— Settlement  Register 
■ — Aiienatioti  of  Crown  lands — S2  it  23  Vict.  cap. 
41,  dc— Power  of  Governor  in  Council  to 
alienate  through  authorized  agent  under 
Dharhast  rules- Alienation  so  made  binding 
and  irrevocable  — Jurisdiction  of  Civil  Court 
to  determine  validity  of  grant  under  dharkast 
rules— Assignment  of  waste  duly  made  in 
accordance  with  dhnrkatt  rules  not  liable  to 
rcvisionby  any  one. 

The  Civil  Courts  have  jurisdiction  to 
determine  whether  a  grant  o,  lind,  alleged 
to  have  been  made  by  an  officer  on  behalf  of 
the  Crown,  is  bindingon  the  Crown  or  persons 
olaimingunder  itsubsequent  lo  th^gvant;  and 
the  mare  fact  that  the  alleged  grant  purports 
to  have  been  m\Ai  under  the  dharkast  rules 
by  an  offloer  empowered  by  I  hem  to  make  it, 
is  a  grant  made  by  a  person  authorized  in 
that   behalf  and  has  the   validity   of  a   grant 


made  by  the  Governor  in  Council.  Such  au 
officer  is  an  agent  generally  or  specially 
appointed  by  the  Governor  in  Council  in 
that  behalf  and  hisacts,  if  within  the  scopo 
of  his  authority,  are  as  binding  on  the 
Crown  as  if  they  had  been  done  by  the 
Governor  in  Council.  Where  such  a  grant 
has  been  made,  the  action  of  the  officer,  to 
whom  an  appeal  lies  with  reference  to  it,  is 
final  and  binding  on  government,  if  his  act 
was  within  the  scope  of  his  authority.  Hi3 
action  is  not  sula'ct  to  any  other  control. 
And  when  the  proposal  of  an  applicant  is 
accepted  by  an  officer  duly  authorized  in 
that  behalf  by  the  dharkast  rules,  and  tha 
acceptance  is  communicated  to  the  applicant, 
there  is  a  valid  contract  and  disposal  of  the 
land  (unless  the  grant  was  procured  by 
fraud,  misrepresentation  or  mutual  mistake 
as  to  any  matter  of  fact  essential  to  the  agree- 
ment^. Such  a  grant  cannot,  therefore,  ba 
annulled  or  revoked  by  the  the  officer  who 
made  the  grant,  his  successor  in  office,  or  even 
by  the  Governor  in  Council.  Such  a  grant 
is  subject  under  the  rules  only  to  one  condi- 
tion, namily,  it  may  be  revoked  or  annulled 
by  an  officer  of  a  higher  grade,  on  an  appeal 
being  preferred  to  him.  Observations  by 
Bhashyam  .Ayangar,  J.,  on  alienation  by  the 
Crown  under  Statutes  21  and  22  Viot.,  cap. 
106  ;  22  &  2.S  Vic,  cap.  41  ;  32  &  33  Vic,  cap. 
30  ;  .33  &  34  Vic,  cap.  59  ;  Act  XV  of  1895 
(Indian  and  under  the  dharkast  rules, — 
SECRETARY  OP  STATE  POR  INDIA  IN 
COUNOIL    V.    KASTURI    REDDI,   J.  L-R, 

26M268  12ML  J.    453  =  26.    M.  268- 

4  S.  %—E.i-ecHtion-sale  of  properly   granted 
by  the  Crown. 

This  was  an  application  by  the  judgment- 
debtor  ol  i  cting  to  the  sale  of  certain  villages 
forming  pirt  of  property  granted  by  the 
Crown,  in  execution  of  a  mortgage  decree 
which  had  beoome  absolute,  on  the  ground 
that  in  view  of  s  2  of  the  Crown  Grants  Act, 
such    property  was  not  saleable 

Held  that  the  judgment-debtor  was  not 
entitled  to  raise  such  oljiction.  In  passing 
the  Crown  Grants  .\ct,  it  was  not  intended 
by  the  Legislature  that  unconditional  grants 
made  by  Crown  free  from  restrictions  as  to 
alienations  should  not  be  the  subject  of  a  sale 
at  the  suit  of  a  mortgagee.— DOST  IfUH  \U- 
MAD  KHAN  v.  UPPER  INDIA  BANK,  3.  A- 

L  J.  628  =  A  W  N  1906   P  255 

5  S.     2i      3 — Construction  of  grant. 

S  2Qflhe  Crown  Grants  Act  does  not 
render  all  the  provisions  of  the  the  Transfer 
of  Property  Act  inapplicable  to  lands  held 
under  grant  from  the  Crown,  but  the  mean- 
ing of  the  section  is  that  when  the  Court  is 
nailed  up.jn  to  oonstruean  instrument  grant- 
ing land  by  the  Crown,  it  shall  construe  such 
grant  irrespective  of  the  provisions  of  tha 
Transfer  of  Properly  Act.  Where  the  grant 
oontains  anv  provision  or  condition  re- 
strainting  the  grantee  or  his  representatives 
from  alienating  or  mortgaging  the  property, 
such  restriction  would  be  valid  under  s.  3 
I  notwithstanding  the  provisions  of  tha  Trans- 
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fer  of  Property  Act  or  any  other  Act  or  Law. 
Properly  comprised  in  such  grant  may  be 
sold  in  execution  of  a  mortgage  decree. — 
DOST    MOHAMMAD    KHAN    v.    BANK    OP 

UPPER  INDIA.  3  A- L:  J.  129.  =  A.  W-  N- 
1906 :p  44 

g,  g.  3. — Orant  by  Government  of  estate  not 
recognised  by  Mohomedan  Law  is  not  invalid. 

A  grant  by  the  Crown  for  the  maintenance 
of  a  tomb  cannot  be  contended  to  be  invalid, 
on  the  ground  that  it  created  an  estate  not 
recognised  by  the  Mahomedan  Law,  as  the 
Crown  has,  under  S.  3  of  the  Act,  power  to 
make  any  such  grant  or  transfer,  "  any  rule 
of  law,  statute,  or  enactment  of  the  legisla- 
ture to  the  contrary  notwithstanding."  (2 
M  294,  32  I.  A.  21-5  referred,  18  M.  2U1  dis- 
tinguished). HA.JI  MAHOMAD  NASURU- 
DIN  KH.\N  BAHADUR  v.  EGAMBARA 
MUDALY,  2  M.  L.  T.  55- 

7.  S-  3-— See  Ss.  1,  3—27  A.  634  No.  2 
sux>  I  a. 

85— A..  I.  of  1896—  ( Adtninistrator  General's 
Act.) 

1.  S.  4  (2). — Administrator  General  and 
Official  Trustees  Act  (V  of  1902),  Sections  4 
clause  2,  5 — Discharge  of  exacutor — Future 
liability.     Discharge  as  to — Trustee. 

Section  4,  clause  2  of  the  Administrator 
General  and  Official  Trustees  Act,  1902, 
authorizes  the  High  Court  to  discharge  an 
executor  even,  on  the  application  of  the  exe- 
cutor himself.  The  question  whether  the 
Court  will  exercise  that  power  must  depend 
on  the  merits  of  each  case. 

It  is  open  to  the  Court  to  discharge  the 
executor  in  regard  to  future  liability  and 
future  acts  and  not  in  the  least  affect  his 
liability  in  regard  to  his  past  transactions. 

As  a  general  rule  an  executor  ceases  to 
be  executor  and  becomes  a  trustee  as  soon  as 
he  bas  discharged  the  debts  of  the  testator 
and  paid  the  legacies  and  funeral  and  testa- 
mentary expenses  and  has  invested  any  sur- 
plus that  may  have  remained.  Ex  parte 
AMERCHAND   MADHOWJI.      7   B.    L-    E-, 

195-29  B  188. 

2-  S.  52.  o4.  Administrator-General  — As- 
sets, meaning  of — Revenue-paying^  estate. 

The  Administrator  General  is  entitled  to 
charge  only  one  commission  upon  his  com- 
mission. He  is  entitled  to  commission  upon 
the  entire  collections  of  a  revenue-paying 
estate.  He  is  not  entitled  to  commission  on 
the  value  of  the  corpus  of  such  part  of  the 
estate  as  is  in  the  hands  of  a  Receiver,  but 
only  on  realizations  made  and  handed  over 
to  him  by  such  receiver. 

Per,  Sale  J.  The  entire  rents  of  a  re- 
venue paying  estate,  when  collected  by  the 
Administrator  General,  become  the  "pro- 
perty of  the  estate  in  his  hands,  and  the  ap- 
plication of  such  property  in  the  payment  of 
revenue  is  a  distribution  of  such  property  in 
due  course  of  administration.  In  this  sense 
the  property  of  a  deceased  person  applied 
n  payment  of  revenue  i«  "an  asset"  with- 
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in  the  meaning  of  the  Administrator-Gene- 
ral's Act  and  as  such  is  chargeable  with 
commission,  WATKINS  v.  SARAT  CHUN- 
DEB  GHOSE    MOULICK.— 31  C-   672- 

86— Act  IX  of  18Q7— {Provident  Funds 

Act). 

1.  S.  4- — As  amended  by  Act  IV  of  1903, 
Ss.  2  (4),  4 — Compulsory  deposit — Provident 
Fund — Contributions  by  a  railway  servant — 
Liability  of  the  contributions  to  be  attached  on 
the  servant's  leaving  the  Company's  service — 
Attachment — Civil  Procedure  Code  (Act  XIV 
of  18S2),  s.  27S. 

The  contribution  with  the  employe  of  a 
Railway  Company  makes  towards  the  Rail- 
way Provident  Fund,  governed  by  the  pro- 
visions of  the  Provident  Funds  Act  (IX  ol 
1897),  is  a  "compulsory  deposit"  within  the 
meaning  of  s.  4  of  the  Provident  Funds  Act 
XI  (of  1897,  as  amended  by  Act  IV  of  1903). 
The  deposit  does  not  cease  to  be  compulsory, 
when  the  employe  leaves  the  service  of  the 
Company,  since  it  was  not,  when  made,  re- 
payable on  demand,  and  was,  therefore,  at 
that  time  a  "compulsory  deposit,"  and  having 
once  acquired  that  character  with  the  atten- 
dant consequences,  it  continued  to  retain  it. 
A  "compulsory  deposit"  of  the  above  descrip- 
tion does  not  become  liable  to  bo  attached, 
under  s,  268  of  the  Civil  Procedure  Code  (Act 
XIV  of  1882),  on  the  subscriber's  leaving  the 
Company's  service.  The  expression  "compul- 
sory deposit,"  as  u.sed  in  the  Provident  Funds 
Act  (IX  of  1897,  as  amended  by  Act  IV  of 
1903)  is  not  merely  descriptive  of  the  sum 
deposited,  but  is  a  term  of  art,  which  by 
virtue  of  legislative  provision  includes  that 
which  is  not  within  its  natural  meaning; 
for  under  s.  2,  cl.  4  of  the  Act,  it  includes 
"any  contribution  whicli  may  have  been 
credited  in  respect  of,  and  any  interest  or 
increment  which  may  have  aooruod  on,  such 
subscription  or  deposit.under  the  rules  of  the 
fund."  VEERCHAND  v.  B.  B.  &  C.  I.  RAIL- 
WAY COMPANY.  6  B.  L.  R ,  921=29  B. 
259. 

2.  B.  4. — Insolvent  Debtor's  Act,  (II  and  IS 
Vict.  cap.  21),  s.  7 — Vesting  order — Sxim  due  to 
an  insolvent  from  a  Provident  Inititution — 
Right  of  Official  Assignee  to  claim — Construc- 
tion of  statutes — Distiyiction  betivceji  enactments 
affecting  vested  rights  and  those  regulating 
2}rocedurc. 

A  member  of  a  Railway  Provident  In- 
stitution who  had  made  compulsory  deposits 
therein  became  insolvent  and  the  usual 
vesting  order  was  made  under  s.  7  of  the  Act 
for  the  relief  of  insolvent  Debtors.  By  the 
rules  of  that  Institution,  a  member  is  to  ba 
paid,  on  his  retirement  from  service,  the  sum 
of  money  standing  to  his  credit.  At  the  data 
of  vesting  order,  the  insolvent  had  not  yet 
retired  from  service.  Subsequently  to  the 
date  of  the  vesting  order,  but  before  the 
retirement  of  the  insolvent,  the  Provident 
Funds  Act,  1897,  came  into  force,  s.  4  of 
which  provides  that  after  the  commencement 
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of  that  Act,  the  OiRoial  Assignee  shall  not  be 
entitled  to  or  claim  any  such  compulsory 
deposits  in  any  Railway  Provident  Fuud.  On 
a  claim  being  made  by  the  Official  Assignee 
to  the  amount,  on  the  ground  that  when  the 
Act  came  into  force  the  interest  of  the  insolv- 
ent in  the  Fund  had  become  vested  In  the 
Official  Assignee  : 

Held,  that  by  s.  i  of  the  Provident  Funds 
Act,  all  the  right  and  title  of  the  Official  As- 
signee was  determined  as  from  the  coming 
into  operation  of  the  Act,  and  that  its  opera- 
tion was  not  limited  to  cases  where  the  vest- 
ing order  had  been  made  after  its  commence- 
ment. The  distinction  between  the  con- 
struction of  enactment  affecting  vested  rights 
and  those  which  merely  affect  procedure 
recognised.  Javanmal  Jitmal  v.  Muktabai, 
(I.  L.  R.,  14  Bom.,  510),  referred  to.  Under 
s.  7  of  the  Insolvent  Debtors'  Act  the  right 
of  the  insolvent  to  be  paid  the  sum  standing 
to  his  credit  in  the  fund,  on  his  retirement 
from  service,  vested  in  the  Official  Assignee. 
OFFICIAL  ASSIGNEE  OF  M.\DRAS  v. 
MARY    DALGAIRNS,  26  M-  440- 

3.  S-  i.-Ciuil  Proceduro  Code  {Act  XIV 
of  18S3),  Section  266^AUachment — Compul- 
sory deposits. 

As  soon  as  a  member  of  a  provident 
fund  retires  the  sums  standing  to  his  cre- 
dit are  repayable  on  his  demand  or  at  his 
option  and  therefore  are  no  longer  "com- 
pulsory deposits "  within  tlM^  meaning  of 
clause  4  of  Act  IX  of  1897.  Trom  the  mo- 
ment of  his  retirement  the  sum  is  a  debt 
due  to  him  by  the  Company  (although 
the  exigencies  of  business  and  possible  en- 
quiry may  prevent  the  Company  paying 
him  his  money  immediately./.  If  so  it  is 
attachable  under  section  2GG  of  the  Code 
of  Civil  Procedure.  ALEXANDER  MIL- 
LER  V.   B.    B.     AND   C.    I.    ilAILWAY,   6- 

B    L-  R    454 

4.  Attachment  of  Provident  Fund  invalid 
—The  Calcutta  Municipal  Act  {III,  B,  C 
of  1890),  S.  73— Trustees  of  the  Fund's 
claim. 

The  Provident  Fund  established  by  the 
Corporation  of  Colcutta  to  which  the  pro- 
visions of  the  Provident  Funds  Act  IX  of 
1897  (and  consequently  the  amending  Act 
IV  of  1903)  were  made  applicable  by  the 
Local  Government  Notification,  dated  8th 
July  1902,  is  not  liable  to  attachment. — 
SETT  MUNNA  LALL  PARRUCK  n.  FRE- 
DERIC GAINSFORD,  12  Q.  W-  N-  6S3- 
-85-  C-  641. 


87- 
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1-  S-  2  {8)—C.   P.  C.  S.   229   {a)— British 
India. 

Held  that  Mourbung  in  the  Tributary 
Mahals  of  Orissa  is  no  part  of  British  In- 
dia—KHATTU  SAHOO  V.  RATTAN  MA- 
HANTI.    6.  C-  W.  N-  573- 

2-  S.  3-  (5). 

Held  that  in  Gudh  Bent   Act  (XXII  of 
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(1886J  S.  132 — "  Year  "  means  year,  reckoned 
according  to  the  British  calendar  under  S. 
3  (5  of  this  Act— SHAIKH  MAIGOL  v. 
PEUTABNARAIN.     3.   Q.  Q.    67. 

3  8.  3,  (25)  and  S.  4 — Standing  timber  is 
immoveable  property  under  section  3  Beaistra- 
Hon  Act.  See  Act  VIII  of  1885  Bengal  Ten- 
ancy Act  s.  144,  184,  193.  ABDULLA  SAE- 
KAR  V.  ASHRAP  ALI,  7  Q.  L-  J.  152- 

4  8.  3  (27) — An  accused  was  convicted  on 
evidence  taken  by  commission  issued  under  s, 
503  Criminal  Procedure  Code  in  Napal. 

Held  it  is  for  prosecution  to  prove  that 
Nepal  is  in  India  as  defined  in  s.  3  (27)  of 
this  Act  on  their  failing  to  do  so  the  convic- 
tion must  be  set  aside.  SINGHIR  LAMA  v. 
EMPEROR,  7  C-  W-  N-  635- 

6  S-  8.  24 — Notification  in  Government  Ga- 
zette extended  old  Petroleum  Act  to  a  particular 
place. 

The  old  Act  was  repealed  and  the  new 
Petroleum  Act  substituted  therefor  did  not 
expressly    preserve  that  notification. 

Held  that  the  notification  wa.s  an  order 
within  the  meaning  of  s.  24  of  this  Act  and 
a  second  notification  in  the  Gazette  under 
the  new  Act  on  the  repeal  of  the  old  Act 
was  unnecessary  by  the  operation  of  s.  8  and 
24  of  this  Act.  PADAN  SHAH  v.  THE  EM- 
PEROR 7  C-  W-  N.  658- 

6  S-  10 — Where  money  was  deposited  under 
s.  310  {A)~C.  P.  C.  on  the  opening  of  the 
Court  after  vacation  although  more  than  30 
days  after  the  sale  which  time  had  expired 
during  the  vacation. 

Held  that  having  regard  to  s.  10  of  the 
General  Clauses  Act  the  money  was  tendered 
within  time.  RADHELAL  v.  SHEO  PRA- 
SAD, 9  0-  C  214. 

7  8.  11 — Proceedings  include  the  whole  pro- 
ceedings from  the  filing  of  the  plaint  down  to 
the  final  order  in  execution.  See  U.  P.  Ten- 
ancy Act  S.  32  (2).  SALAGRAM  v.  KHARAG 
JIT.     I.  A.  L.  J.  428- 

8  8.  24— Sec  s.  8,  2Jr-7  C.  W.  N.  6iS  No. 
5  supra. 

88.— Act  VI  of  1898— (Posi  Offices  Act). 

1.  S.  20— See  Ss.  61,  20—32  C.  24:7,  No.  3 
infra. 

2-  8.  34. — Value  payable  insured  parcel — 
Parcel  delivered  but  money  not  recovered — hi- 
dian  Postal  Guide,  Rule  130 — Principal  and 
agent — Bieach  of  contract — Measure  of  dama- 
ges— Small  Cause  szi.it — Secretary  of  State, 
Liability  of — 

The  plaintiff  sent  jewellery  by  a  register- 
ed and  insured  parcel  through  the  Post 
Office  as  a  value  payable  article,  paid  tha 
required  fees  and  obtained  receipt,  but  by 
some  mistake  of  a  clerk  in  the  Post  Office  the 
parcel  was  delivered  to  and  accepted  by  tha 
addressee  without  its  value  being  collected 
from  him.  The  plaintif?  sued  the  Secretary 
of  State  for  India  in  Council  for  the  value  of 
jewellery. 

Held,  (1)  that  according  to  rule  130  o£ 
the  Indian  Postal  Quids  the  relation  between 
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the  plaintiff  and  Postal  Department  was  [that 
of  principal  and  agent  and  the  Post  Office 
was  bound  by  contract  to  collect  the  money 
when  it  delivered  the  parcel ; 

(2)  that  if  the  Post  Office  neglected  to 
collect  money  when  it  actually  delivered  the 
article,  it  committed  a  breach  of  contract 
and  was  liable  to  pay  damages. 

(3)  that  the  effect  of  the  proviso  to  sec- 
tion 34  of  the  Indian  Post  Office  Act,  1898, 
was  that  the  Post  Office  did  not  guarantee 
the  collection  of  the  money,  but  it  did  not 
absolve  it  from  the  common  law  liability  to 
pay  damages  for  delivering  the  parcel  with- 
out collecting  the  money. 

(4)  that  the  measure  of  damages  was  the 
value  of  the  article  sent  or  the  amount  for 
which  it  was  insured. 

(5)  that  the  case  was  one  of  breach  of 
contract  and  not  of  tort  and  the  suit  was 
maintainable  in  the  Small  Cause  Court  and 
against  the  Secretary  of  State.  MOTHI 
RANGAYA  CHETTY  v.  THE  SECRETABY 
OP  STATE  FOR  INDIA   IN   COUNCIL.     M- 

L.  J.  1905,  P- 226  =  28  M.  218. 

3-     S-   61.    20. — Obscene    matter — Transmit, 
sion  by  post. 

Transmission  by  post  of  printed  post- 
cards containing  an  advertisement  of  a 
patent  medicine  in  language  'ol  an  obscene 
character,  is  punishable  under  sections  20 
and  Gl  of  the  Post  Office  Act  (VI  of  1898). 

The  test  of  obscenity  is  "this,  whether  the 
tendency  of  the  matter  is  to  deprave  and 
corrupt  the  minds  of  those  who  are  open  to 
immoral  influences  and  into  whose  hands 
the  publication  may  fall.  L.  R.,  3  Q.  B., 
360,  371,  3  All.,  837,  20  Bom.,  103  referred  to. 
SARAT  CHANIRA  GHOSB  v.  KING-EM- 
PEROR.   32  C- 247- 

89.    Act   II  of  lZBQ.—(Slavtp  Act). 

1.  S-   2   (5)  b — Bond — Promissory   Note. 
The  defendant   passed    to    the  plaintiff  a 

document  to  this  effect:  "I  have  this  day 
taken  from  you  in  cash  Rs.  48  (forty-eight) 
I  have  received  this  amount.  I  shall  re- 
pay this  money  without  talking  any  objec- 
when  you  should  demand  [it]."  The  do- 
cument was  attested  by  two  witnesses.  It 
bora  a   one-anna  adhesive   stamp. 

Held  on  the  construction  of  the  docu- 
ment, that  it  was  a  bond  within  the  mean- 
ing of  s.  2  (5)  (b)  of  the  Stamp  Act  (II 
of  1899)  since  the  decument  was  attested 
and  was  not  payable  to  order  or  bearer, 
and  the  executant  obliged  himself  to  pay 
the  money    to    another.     VENKU    v.  SITA- 

BAM.    29  B    82=6    B.  L  R-  841- 

2.  8.  2  io)  (b),    Schedule  I,  Articles  1  and 
15 — Acknowleclgment — Bond. 

Held,  by  the  Full  Bench,  that  the  fol- 
lowing entry  in  the  books  of  account  of 
the  plaintiff,  being  an  acknowledgment  of 
a  debt  signed  by  the  debtor  and  attested 
by  witnesses,  was  chargeable  with  stamp 
duty  as  a  bond  and  not  as  au  acknowledge- 
mout.  I 
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Lekha  paya  Oanda  beta  Siijana  da,  Suhcla 

beta  Sujana  da,  Miti  Jeth,  siidi  13,  Sal  1957. 

Ticket   1   anna. 

Rs.  948  baqi  lene  Ganda  pason,  Siihela 
pasott  biaj  saikra  da  Re.  I  rubkari  Jhaba 
Singh,  beta  Bure  da  robknri  Mchtab  Singh, 
beta  Sarup  Singh  da.  N.shani  ganda  di; 
nishani  Suhela  di  (Mohar)  Ruda,  Lnmbar- 
dar.  Zubaiii  Suhela  di;  Ganda  di  Zabani. 
DAULA  V.  GONDA.  101  P.  L.  R.  1903  = 
85  P  R  ■  1903 

3.  S-  2  (5)  {c)— Band— Agreement  to  sell 
cotton   attested   by  witnesses. 

An  agreement  for  sale  of  cotton  be- 
tween two  merchants,  attested  by  witresses 
is  a  bond  within  the  moaning  of  section 
(2)  (5)  (c)  of  the  Indian  Stamp  Act  and  is 
liable  to  stamp  duty  as  such.  In  re  RALLI 
BROS.     8   B.  L.  R.   134, 

4  S.  2,  Cl.  (10),  Art.  62  CI.  (b)  Assignment 
of  C07itract — Chose  in   action. 

A  document  which  assigned  the  benefit 
of  a  contract  to  the  plaintiff  contained  the 
words  "I  have  sold  the  whole  of  my  right  and 
intere-rt  in  this  contract  and  in  the  goods 
mentioned    therein  to  plaintiff." 

Held,  that  the  document  was  a  chose  in 
action  and  therefore  came  under  S.  2  Cl.  (tO) 
of  the  Stamp  Act  and  that  an  ad  vaXoram 
stamp  would  be  necessary. — NATHU  GAN- 
GABAM  V.  HANSRAJ  MORAJI.  9  B.  L.  R. 
119. 

6  S.  2i  7,  so».  /,  art.  47  A—Bil-of-lading 
—Policy  of  sea-insuratice. 

The  documents,  annexed  to  the  statement 
of  the  case  referred,  are  bills  of-lading  within 
the  meaning  of  the  Stamp  Act  (II  of  18J9), 
and  as  such  are  liable  to  stamp  duty  undi.r 
that  Act.  Saoellv.  Burdick  (L.  H.  10  A.  C. 
74)  referred  to.  \V ben  by  such  a  document, 
a  Company,  for  an  increased  payment,  takes 
upon  itself  all  risks  attending  goods  while 
on  board  of  a  ship  or  vessel,  the  document  is 
not  a  'policy  of  sea-insurance,'  but  only  a 
'  contract  for  sea-insurance,'  and  is  not,  there- 
fore, liable  to  be  stamped  as  a  '  policy  of  sea- 
insuranoo'  under  the  Act. — REFERENCE 
UNDER  THE  STAMP  ACT,  80-  C-  565- 

6  S.  2  (12).  (23)  Art  53  and  s.  12,  17,  63— 
Bzceipted  bill  bearing  uncancelled  adhesive 
stamp — Stamp  duty  chargeable. 

At  the  foot  of  a  bill  for  -Rs-  89  were 
printed  the  words  received  payment  and 
beneath  them  the  signature  of  the  firm  by 
which  the  bill  was  presented  was  written. 
The  money  due  by  the  debtor  had  not  been 
paid  by  him  and  the  document  had  not  been 
delivered  to  him. 

Held  that  the  document  was  a  receipt 
chargeable  with  one  anna  stamp  duty.  9  A. 
210  and  2  B.  846,  (1847)  followed.  In  re  re- 
ference from  the  FINANCIAL  COMMIS- 
SIONER BURMA.  1.  L  B.  R.  1900—1902 
P-  281. 

6  in)  S-  2  (12)— See  s.  62  (i)  (B)  and  6i  (C)— 
.4.  W.  N,  19U3  P.   173  No.  61  supra. 

7.  8.  2  (15) — Partition-deed — Decree  made 
in  accordance  with  Commissioner's  report — CJf 
vU  Procedure  Code  {Act  XIV  of  1882)  sec.  396. 
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A  docrcQ  passed  uudor  section  30G  of  tho 
Civil  Procoduvo  Codo  iu  accordauce  witli  a 
Commissioner's  roijorb  is  final  order  for 
oCfocting  a  partition  passed  by  a  Civil  Court, 
and  mast,  theroforo,  be  stamped  as  an  in- 
struuiiint  of  partition  under  section  2  (15) 
of  tlio  Indian  Stamp  Act,  1899.  BALARAM 
BUDHARAM-y.  KAMKfllSHNA.    7  B-  I».  E- 

1905   P   308  =  29  B  33- 

8-  S.  2  (■'•^A  Schedule  I,  Article  45 — Par- 
tition suit — I'arllcs.  Joinder  of,  before  decree 
is  engrossed  on  stamped  paper  C.  P.  C.  {18S2) 
S.  32. 

Under  section  2  sub-seotion  15  of  the 
Stamp  Act  the  final  order  in  a  suit  for 
partition  is  an  instrument  of  partition  with- 
in the  moaning  of  the  expression  in  tho 
first  schedule  of  the  Act,  the  order  must 
be  engrossed   on  Don  j  idioial  stamped  paper. 

An  order  under  section  32  of  tho  Ci- 
vil Procedure  Code  may  bo  made  at  any 
time  duriug  tho  poadonoy  of  tho  suit,  and 
a  partition  suit  must  bo  deemed  to  be 
pending  until  the  decree  is  engrossed  on 
stamped  paper;  the  order  confirming  report 
of  the  Commissioner  appointed  to  maka 
partition  must  bo  taken  to  be  an  interlo- 
cutory order  made  in  the  course  of  the 
suit  and  preparatory  to  the  order  that 
might  determine  finally  the  rights  of  the 
parties.  6  Mad..  'J27,  18  AIL,  332,  12  Gal, 
6i2,  \V.  N.,  {1883)  173,  19i,  L.  B.,  25  Ch. 
D.  750  referred  to. 

The  High  Court  dismissed  tho  appeal 
iu  a  suit  for  partition  on  the  ground  that 
necessary  parties  to  tho  appeal  were  not 
impleaded  iu  the  appeal.  JuTlNDRA  MO- 
H\M     'C-^GORE    V.    BEJOY     CHAND    MA- 

HATAP.    32.  C-  483- 

9-  S.  2-  (15)— See  Ui'qistration  Act  III  of 
1S77.    S.   3   No.   2   Col:  457—g.    Q.   C-   197- 

10-  B.  2-  {J'^)  Award  of  liKjyis— Instru- 
ment oj  partition — Umtamped  deed — Stamp 
duly  and  penaUy  not  tendered  in  original 
Court — Admission  of  document  by  appellate 
Court. 

Where  tho  stamp  duty  and  penaUy  on 
an  award  by  lugyis,  which  fell  under  the 
description  of  "instrument  of  partition"  as 
defined  in  the  Stamp  Act  was  not  tender- 
ed  in    the   original   Court: 

Held  that  an  Appellate  Court  could  not 
admit  the  document  in  evidence  even  if 
the  stamp  and  poiKilty  have  b^nn  tendered 
to  it.  i  G.  213  followed.  MA  SHWE  KYAN 
V.  MA  BOK  GALE.  1.  L.  B.  R-  1800— 
1902.  p.  84. 

11  S  2.  CI.  15,  Article  45  (c)— Instru- 
ment of  partition — Aivard  directing  a  parti- 
tion— Sta^np, 

An  award  'wbereliy  the  arbitrators  in- 
dicate tho  division  of  property  among  tho 
rival  litigants  is  an  instrument  of  parti- 
tion within  tho  meaning  of  Section  2,  CI. 
15  of  the  Indian  Stamp  Act  1S99.  KALI 
DAS  LALBIIAI  V.  TfilBHUWAN  DAS 
BHAGWaN  DAS.  3.  B-  li  R.  889=31  B-  68- 

12  S  3  {17}— Trust  dccd—Slamp  duly  on 
trust   deed  fur   securing     mortgage    debcniurca 


Sup:  Govt,  acts  (II  of  1899)    (Comd.) 

— Mortgage  deed. 

A  document  described  as  a  "Trust 
Deed  for  securing  Mortgage  Debentures " 
was  presented  for  adjadication  under  soo- 
tion  31,  Indian  Stamp  Act,  and  the  ques- 
tion of  the  stamp  duty  due  was  referred 
for  decision  to  the  Chief  Court  by  the  Chief 
Controlling  Revenue  authority.  "The  docu- 
ment was  admittedly  executed  for  the  pur- 
pose of  securing  money  to  be  advanced  by 
way  of  loan,  but  it  was  argued  on  behalf 
of  the  executants  that  it  could  not  be 
regarded  as  a  mortgage  deod  as  it  did  not 
itself  purport  to  transfer  to  and  vest  in 
the  trustees  any  interest  in  the  proper- 
ties specified  in  it.  Tho  trustees  were, 
however,  given  the  right  to  have  the  pro- 
perties vcbted  in  them  to  be  hold  by  them 
as  trustees  for  tho  debenture  holders  and 
as  security  for  the  amount  to  be  advanced 
on  the  debentures.  They  were  also  given 
tho  rights  of  entry,  taking  j)ossession  and 
management  that  mortgagees  and  trustees 
for    debenture   holders   arc   usually   given. 

Held, — that  as  tho  document  created 
rights  over  tho  property  specified  iu  it  in 
favour  of  tho  trustees,  it  was  a  mortgage 
deed  under  the  definition  contained  in 
section  2,  clauso  17,  Indian  Stamp  Act. 
Queen-Empress  v  Dcbendra  Krishna  Mitter, 
(1900)  I.  L.  B.  27  Cal.,  587;  The  United 
Realisation  Company,  Limitted  v.  The 
Commissioners  of  Inland  Revenue,  (1899)  1 
Q.  B.  D.  861 ;  referred  to.  Fina7icial  Com- 
missioner of  Burma,  rcf.:rence  under  section 
57,   subsection  {1)    of  the   Indian  Stamp  Act- 

4-  L.  B-  R,  1907.  p.  2. 

12  (a),  s.  2-  (21).  See  Sch.  I  Art.  48- 
3.   B.    L.    R.    6'J7.    No.  91   infra. 

13  8.  2-  (22)  and  2S-—Fi-omirsr,<y  Note. 
Held,   that   a    document   in     the  follow- 
ing  terms   was   a   promissory    note  ; — 

Account  of  tho  dobt  owed  to  Patel 
Mathurbhai  Hiraljhai  of  Sarbhou — by  Shah 
Banchhode  Damodar  61  the  sfftue  place — 
(Date)   Shravan  Sudi    I4th,  Samvat    1954. 

Or. Dr. 

100-1-0  (in  words) 
Rs.  one  hundred  &  one 
anna,  British  coin. 
The  Balance  found  due 
after  making  tho  ac- 
counts of  the  khata 
(acknovrledgmeut)  of 
Samvat  1950.  (We) 
Bhall  pay  the  same 
with  interest  at  the 
rate  of  J  (Dokada)  per 
Rupee  per  mensom, 
wlituevor  tho  owner 
(of  this  khata)  demand3 
it.  Tho  above  writing 
is  correct. 


Signature    of    Ranch- 
I  hode  Damodar 
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MATHURBITAI     HIRABHAI    v.     DALPAT 
DAMODAR.     3  B-  L.  E.,  839-  I 

14  S   2  (Z2)—Prnmis';onj    Note— Bond.  \ 

Held,  that  a  doeumaat  ia  thfi  follow- 
ing tonus  was  a  Promissory-Note,  as  defined 
iu  Section  2  (22)  of  the  Stamp  Act,  and 
not   a    bond. 

"  Rupees  37  which  remain  due  to  be 
paid,  to  be  paid  to  "Guiditta  according 
to  this  receipt,  thirty-soveu  rupees.  To 
be  paid  in  2  or  8  days.  To  be  paid  by 
Dhanua  Singh,  Bazaz,  10th  Poh,  Sambat 
iy54 —  written  by  Das  Jlal  Wadhawa  at 
the  dictation  of  Dhanna  Singh.  Stamp 
affi.'jed — Signed  by  Dlianna  Singh  with  his 
own    pen."     GURDITTA    U\h  v.    UHANNA 

SINGH.    3  p.    L.    K-,  1802=14.    p.    R. 
1902. 

15     S-  2-  (22)  and  7  Bond. 

Held,  that  the  following  {writing  was 
a  bond  and  liable  to  stamp  duty    as  such  : — 

"The  acouut  of  Gola  Gopal  Daya  of  the 
village  Panar  for  the  year    l'J.53  ; 

Cbf.dit    side  Deiiit   side 

afe-l-O.  Aso  Vad  3;  balance  of  the 
previous  account  Rs.  316-4-0  in  words  Rupees 
three  hundred  sixteen  and  four  ancas.  This 
jtionoy  shall  be  given  (i.  e.,  paid)  whenever 
you  shall  demand  it.  Written  by  the  hand 
of  Shah  Dyal  Hit  ji. 

Gopal  Daya  (his)  signature  by  hia  own 
hand.  The  attestation  (of)  Shah  Pronem- 
chand    Hiraj    by  his  hand."  LALA  JETHAJI 

V.  BHAGA  CtOPar.  3,  B- 1..  E.,  699. 

13  S.  2-  (28),  Receipt— Meaning  of  term 
in  section  2,  subsection  i'S,  Stamp  Act — Certi- 
ficate to  the  effect  that  a  premium  on  an 
insurance  policy  has  been  paid  issued  for  the 
purpose  of  supporting  a  da.im  to  exception  from 
income-tax  not  a  receipt. 

The  moaning  of  the  terms  "acknow- 
ledged" and  "acknowledgment"  used  in  sec- 
tion 2,'sub-sootiou  (23),  of  the  Stamp  Act  must 
be  limited  to  documents  given  to  or  issued 
for  the  beiwfit  of  the  debtor,  acknowledging 
to  him  tho  payment  of  money,  etc.,  or 
delivery  of  goods,  in  discharge  or  satisfaction 
of  his  debt  or  the  demand   upon    him. 

Accordingly  a  certificate  to  the  effoot  that 
a  preimum  on  an  insurance  policy  has  been 
paid,  issued  for  tho  purpose  of  supporting  a 
claim  to  exemption,  from  income-tax  on  the 
amount  paid  and  not  primarily  intended  for 
use  as  evidence  of  payment  between  the 
policy-holder  and  the  Insurance  Company  is 
not  a  receipt,  and  ia  therefore  exempt  from 
stamp  duty. 

Hex  V.  James  Harvey  (1812)  Russell  and 
Ryan,  227  ;  hi  the  matter  of  (Act  XVIII  of 
186'J)  the  Uncovenanted  Service  Bank  (1879) 
I.  L.  R  ,  4.  Cal.,  829;  Qzicen-Empress  v.  Jugger- 
nalh,  (1885)  I.  L.  R.,  11.  Cal.,  257  :  267  referred 
to. 

Civil  Reference  No.  5  of  iyOi— Reference 
made  by  tho  Financial  Commissioner  of 
Burma  under  section  57,  sub-section  (1)  of 
the  India  Stamp  Act,  1899—2.  £j.  B-  R.  1904 
P-  307 

17    S.  2    and    30, -Document  tnsufftciently 


stamped — Promissory  Note—Nerjolinble  Instru- 
ment Act  (A'A'VT  of  1881),  s.  i— Appeal. 

Held,  that  whan  any  Court  admits  in 
evidence  a  document,  bearing  a  receipt-stamp 
of  one  anna,  as  properly  stamped,  that  de- 
cision of  tho  Court  cannot  be  called  in  ques- 
tion, though  thci  document  does  not  fall 
within  the  definition  of  a  Promissory  Note 
given  in  section  4  of  the  Negotiable  Instru- 
ment Act  (XXVI  of  1881),  or  in  section  2 
of  the  Stamp  Act  (II  of  189U).  ALLAH  RAK- 
HEE  V.  DILDAR  ALI,  4  0-  C-,  SIS- 
IB-  S.  4 — stamps — Deed  of  conveyance  of 
land,  duly  stamped,  accompanied  by  deed  of 
mortgage  of  same  land  by  purchaser  in  favour 
of  vendor  as  security  for  balance  of  price — 
Stamp  duty  on    deed  of  mortgage. 

The  vendor  Company  sold  a  piece  of 
land  for  Ke-  3,00,000,  in  consideration  of 
4te  50,000  already  paid  and  the  execution 
of  a  mortgage  of  the  laud  by  the  purchaser 
to  the  Compauy  as  security  for  the  payment 
of  the  balance  in  yearly  instalments.  The 
conveyance  was  correctly  stamped  with  a 
stamp  of  the  value  of  jis-  3,000.  The  mort- 
gage, which  bore  the  same  date  as  the  con- 
veyance, bore   a   stamp  of  tho  value  of  Re.  1. 

Tho  Financial  Commissioner,  Burma,  re- 
ferred the  following  question  for  the  deci- 
sion of  the  Chief  Court,  under  section  57, 
sub-section  (1)  of  the  Indian  Stamp  Act, 
1899;— 

"Of  tho  two  instruments  attached  to 
this  order,  viz..  a  conveyance  and  a  mort- 
gage, is  the  first,  viz.,  the  conveyance,  to  be 
regarded  as  a  "  principal  instrument  "  with- 
in the  meaning  of  section  4  of  the  Act,  and 
is  the  second,  viz.,  tho  mortgage,  to  bo  re- 
garded as  an  "other  ins'runieut"  within 
the  meaning  of  the  said  sectioJi  or  are 
the  two  instruments  distinct  instruments 
and  is  the  second  instrura  n  ,  viz.,  th-i 
mortgage,  chargeable  With  duty  on  the  fill 
amount  of   the  considoiation  ? 

Held, — that  the  mortigage  deed  was  a. 
distinct  instrument  and  was  not  "employed 
for  completing  transaction"  within  the 
meaning  of  subsection  (1)  of  section  4  of 
the  Indian  Stamp  Act,  1899.  It  was,  there- 
fore, chargeable  with  stamp  duty  on  the 
full  amount  of  the  consideration  expressed 
in   it. 

Civil  Reference  No.  13  of  1905 — Roferenoa 
made  by  the  Financial  Commissioner  of 
Burma  under  section  57,  sub-section  (1)  of  the 
Indian   Stamp   Act,    1899 

19-  S-  5«  57. — Agreement  with  numerous 
laiidJiolders  for  mining  rights— Coi.  munity 
of  inti  re  ts 

A  company,  having  obtained  from  tho  Sec- 
retary ol  State  for  India  the  right  to  search 
for  and  work  minerals  in  a  eurtaiu  district, 
prepared  an  indenture  with  the  object 
that  it  should  he  executed  by  nuineroua 
persons  who  wore  landholders  and  owneig 
of  surface  and  mining  rights  over  the  landa 
comprised  in  that  district.  By  ibe  inden- 
ture, each  intended  executant,  for  a  oonsidor- 
atiou   of   one  rupee  and  a   royally,  granted 
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to  the  companj'  a  license  to  prospect  and 
work  upon  a  piooe  of  land  belonging  to 
him  and  covenanted  to  sell  or  lease  the 
making  rights  over  it  if  required.  The  execu- 
tant further  covenanted  to  indemnify  the 
company  from  claims  that  might  ho  made 
by  other  persons,  and  undertook  not  to 
Bell  the  mining  righg  to  any  other  person 
for   fifty  years  : 

Hdd  that  the  instrument  was  chargeable 
with  the  aggregate  amount  of  the  duties 
with  which  separate  instruments  relating 
to  the  same  matter  would  bo  chargeable. 
Upon  the  face  of  it,  the  instrument  dealt 
with  several  distinct  matters,  namony,  with 
agreements  with  several  persons  with  regard 
to  their  separate  property  ;  and  the  proper 
stamp  to  bo  affixed  was  an  eight  anna  stamp, 
or  as  many  such  stamps  as  there  were 
separate  landholders  who  were  made  parties 
to    the  agreement : 

Hdd  also  that  the  Instrument  did  not 
contain  distinct  agreements  with  any  one 
laijAt—Rrfcrcnce  under  STAMP  ACT,  S.  57, 
24  M.  176. 

20.  S.  5,  Sch.  I,  Art.  31— Lease  for  three 
years  containing  covenant  by  lessor  to  renew 
at  option  of  lessee  for  further  term  of  one 
or  two  years  from  expiration  of  original  term 
— Stamp  duty — Not  an  instrumeiU  compris- 
ing or  relating  to  several   distinct   matters. 

A  lease  for  three  years  at  a  specified 
rent  containing  a  covenant  on  the  part  of 
the  lessor  to  renew  it,  at  the  option  of 
the  lessee,  for  a  further  period  of  one  or 
two  years  from  the  expiration  of  the  ori- 
ginal term,  is  not  an  instrument  compris- 
ing or  relating  to  several  distinct  matters 
within  tlie  meaning  of  s.  5  of  the  Stamp 
Act  189'J.  Such  an  instrument  contains 
but  one  contract,  namely,  a  demise.  The 
option  to  renew  is  ancillary  to  and  forms 
part  of  the  consideration  for  entering  into 
the   lease.     liefercnce    under  STAMP  ACT     S 

5T.    25  MS. 

21.  s.  7 — Instrument  relating  to  "  several 
distinct   miiittn"— Consideration  for  lease. 

Where  the  consideration  for  a  lease  con- 
sists partly  of  rent  to  be  paid  each  month 
and  partly  of  a  sum  equal  to  a  mouth's 
rent  paid  in  advance  and  repayable  at  the 
end  of  the  lease,  the  instrument  relates  to 
only  one  matter,  namely,  the  lease,  and  is 
not  chargeable  with  duty  as  an  instrument 
"  dealing  with  two  distinct  matters."  IlE- 
FKKEiS'UE    UNDER  STAMP  ACT.     J.  L- R. 

26  H.  473. 

22.  S.  7— See  S.  2,  7  Sch  I  Art  47  (A)— 
30.  C.   565   No.   5  supra. 

23.  8.  7— See  S.  2  (22)  and  7—3.  B.  L. 
E.   099,   No.    15   S7ipra. 

2i.  s.  12 — Promissory -note — Stamp  not 
cancelled — Kiiiinsic  evidence  to  prove  debt 
aliunde   a'hnlssihie. 

The  plaintiff  brought  a  suit  to  recover 
a  sum  of  money  alleged  to  have  been  lent 
by  him  to  the  defendant  and  to  have  been 
secured  by  a  promissory  note.  At  the  trial 
when   the   note   was  produced,  it  was  found, 
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that,  though  it  bore  the  stamp,  the  stamp  wag 
not  cancelled  as  required  by  section  12t)f  the 
Stamp  .\ct,  and  the  note  was  treated  as  an 
unstamped  document  inadmissible  in  evi- 
dence, and  the  Court  refused  to  allow  other 
evidence    to   be   given   of    the   debt. 

Held  that  evidence  of  the  debt  was  ad- 
missible aliunde. 

When  a  cause  of  action  for  money  la 
once  complete  in  itself,  whether  for  goods 
sold,  or  for  money  lent,  or  for  any  other 
claim,  and  the  debtor  then  gives  a  bill  or 
note  to  the  creditor  for  payment  of  the 
money  at  a  future  time,  the  creditor,  if 
the  bill  or  note  is  not  paid  at  maturity, 
may  always  as  a  rule  sue  for  the  original 
consideration,  provided  that  he  has  not  en- 
dorsed or  lost  or  parted  with  the  bill  or 
note  under  such  circumstances  as  to  make 
the  debtor  liable  upon  it  to  some  third  per- 
son. 7  Cal.,  250,  followed.  BANAliSl  PKA- 
SAD    V.  PAZAL  AHMAD.     A-  W.  N-  1906 

p.  9=3  A-  L  J  2.5  =  28  A  298- 

25  S.  12  (2)—Stamp.  Cancellation  of— 
Omission   to   date  ivUen    cancelling. 

The  omission  to  date  the  adhesive 
stamp,  if  it  is  cancelled  in  any  effectual 
manner,  such  as  by  writing  the  name  of 
the  person  who  means  to  cancel  it,  does 
not  render  the  instrument  unstamped  within 
the  purview  of  sub-section  (2)  of  section 
12  of  the  Stamp  Act.  KIRPA  RAM  v 
BARU  MAL.  4  A-  I».  J.,  326-  =  A.  W. 
N.  1906.  p.  95- 

26.  S.  12  (3). — Adhesive  stamp — Cancella- 
tion. 

The  mere  drawing  of  parallel  lines  with- 
out more  over  a  receipt  stamp  affixed  to  an 
instrumeut  does  not  have  the  effect  of  cancel- 
ling it  "so  that  it  cannot  he  usea  again** 
within  the  meaning  of  the  .Stamp  .Vet. — VIR- 
BHADRAPA  V.  BHIMAJI.     6  L.  R.  485  = 

28  B  432- 

27  S-  n—Act  (I.  of  1879),  s.  16— "Stamped 
at  the  time  of  execution" — Affixing  and  cancel- 
ling stamp  immediately  after  signature — Letters 
Patent,  art.  1:1 — Fart  of  the  cause  of  action — 
Promlssori/  jiote payable  in  Madras  or  Secundir- 
abad — Payments  of  interest  in  Madras — 
Jurisdictioti. 

A  promissory  note  was  executed  in 
plaintifi's  favour  at  Vizianagram  payable  in 
Secundrabad  or  iladras.  Payment  of  interest 
due  on  the  note  were  made  in  Madras.  The 
note  was  signed  first,  the  stamp  having  been 
affixed  and  cancelled  after  signature,  the  acts 
being  practically  simultaneous.  Leave  to 
sue  in  the  High  Couit  had  been  obtained 
under  art.     12  of  the  Letters  Patent : 

Held  that  part  of  the  cause  of  action  had 
arisen  in  Madras.  Also,  that  the  note  wag 
stamped  at  the  timcof  execution,  within  the 
meaning  of  section  16  of  the  Stamp  Act  (1.  of 
1S79).— SARIJ   MALL   v.  HUDSON,  J.  L.  R-, 

24  M-  259. 

28  S.  17- -S.  16  Act  I  of  1879  and  Sch.  I  Art: 
I — Acknoxvledgment. — Account  stated — Contract 
to  pay,  novation  of— Cause  of  action. 

A  lent  to  B  a  money    on   the  30th  June 
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and  another  sum  on  the  12th  July,  1S05,  and 
B  on  the  occasion  of  each  loan  executed  a 
Jiuhl'a  in  favour  of  A.  On  the  22nd 
Kovcrabor,  1895,  an  account  was  made  of  the 
money  due  to  A  from  B  in  respect  of  the  two 
P.nkkas  and  other  debts.  B  executed  aEiilla 
{or  the  p.mount  found  due  on  the  said  date 
in  which  the  debts  duo  were  acknowledged. 
The  Eidilca  bore  a   onc-anna   adhesive  stamp. 

Hfld,  that  the  acknowledgment  of  the 
balance  found  due  on  the  Biikka  was  clearly 
an  acknowledgment  within  the  mcauiug  ot 
art.  1,  sch.  1,  Act  I  of  1879,  and  under  s.  16, 
Act  I  of  1879,  was  stamped  at  the  time  of 
execution.  T!  e  mt  e  p.cknov.iedgmeut  of  a 
debt,  signed  by  the  debtor,  although  it  may 
amoxint  to  the"  io-callod  account  stated  does 
not  evidence  a  new  contract  to  pay  the  debt 
admitted  to  be  due. 

Held  further,  that  the  acknowledgment 
coniained  in  the  Eitkha,  dated  the  22nd 
November,  1895,  was  not  in  itself  evidence  of 
a  neiv  contract  to  pay  that  debt  and  did  not 
give  nu  indcp'^ndcnt  cause  of  action  to  the 
planliu.  -  JAWAHIR  SINGH  v.  LACHI.IAN 
PKAbAD.  3.  0.C-,  195- 

£9  S.  17i  'io^Cheque—Post  dated  cheque- 
Duly  siavqjcd — Evidence. 

When  a  cV-cquc  is  tendered  in  evidence 
with  a  one  anna  stamp  upon  it,  it  is  "stamped" 
under  Section  17  of  the  Stamp  Act  even 
though  it  may  be  post-dated. 

!n  determining  whether  a  partiovilar 
instrument  is  suiBciontly  stamped  the  Court 
shouldonly  look  at  it  as  it  stauds.MOTILAL 
SUIYLAL  V.    JAGMOHUNDAS     VUNDRA- 

VANDAS.    GBLK.  6S9- 

80  S  23— '■?«  s.  S  (S~)  and  S3— 3.  B.  L. 
B.  60.9.  No  13  sicpra. 

SI-  S.  24 — Explanation — Proviso—'  Mort- 
guyeii ' — Assi  iii.::i. 

The  proviso  to  the  explanation  to  section 
24  of  the  Stamp  Act  (11  of  1899)  does  not 
qualify  the  term  'mortgagee '  by  prefixing  the 
word  "orignal."  The  concessiou  is  not  limit 
ed  to  the  original  mortgagee  but  extends  to 
his  assignee  also.  BE?ERENOE  UNDER 
THE  STAJIP  ACT.     6  B-  L.  B.  ,  523- 

82-  S.  24- — Proviso — Mortgaije — Exempiiojis 
in  constructio7i  of  Acts  imposing  burden. 

The  proviso  to  section  2i  of  the  Stamp 
Act,  1899  contemplates  that  to  entitle  the 
mortgagor  to  a  deduction  thereunder,  the 
property  transferred  should  be  identical  with 
that  mortgaged  and  should  not  merely  form 
a  portion  thereof. 

An  enae'mmt  imposing  a  burden  requires 
a  strict  cons  ruction  in  favour  of  the  sul  j  'ct, 
but  exemp  ions  in  the  Stamp  Act  musi  be 
construed  stnctly  in  favour  of  the  Stata. 
In  re   NIRABAI    In   re  LUMAN   AND  GAN- 

PAT.    6  B  L-  R.,  844  =  29  B-  203- 

83-  8-  2i- — The  conveyance  in  this  case 
w,-..-;  for  Rs.  99.  The  father  of  the  exeeutaut 
had  n  ortgaged,  with  possession,  Sub  No.  1 
of  Survi-y  No.  232  to  the  vendee  for  Rs.  .50. 
Subsenneutly  after  his  father's  deatli,  the 
ex  'mutant  convoyed  to  the  vendee  for  Us.  99 
Sub  No,  1  of  Survey  No.  234,  and  also  portion 
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of  Survey  No.  234,   which  was  not  subject  to 
a  mortgage. 

Held,  that  the  executant  o£  the  convey- 
ance was  entitled  to  deduct  from  the  duty 
payable  on  the  transfer,  the  amount  of  the 
duty  already  paid  in  respect  of  the  mortgage 
of  Survey  No.  232,  under  section  21  of  the 
Stamp    Act.     REFERENCE    UNDER    THE 

STAMP  ACT.    4  B- L- R,  430- 

34-  S-  24-— -f^"«  "0  connrciion  at  all  with 
the  question  whether  a  document  is  liable  to 
registration  or  not?  See  Sale.  J.VIRAJI  v. 
BAL  KRISHNA  D.VS.     3  N-  L-  72- 

35  S.  26Schedale  1,  Articles  62  (c)  aiid 
5?  (b)—SccurUij  bond— Contract— Illegal  con- 
sidcralion— Forbearance  to  i>rosecutc — Hindu 
Ziaiv — Father's  debts — Son's  duty  to  pay  sunis 
cirminally   misappropriated   by  father. 

Oi'.e  B.  and  bis  minor  sons,  members  of 
of  a  joint  Hindu  family,  were  sued  by  the 
plaiutills  M.  and  Co.,»Limited,  for  sums  due 
on  two  martgage  deeds  executed  by  R.  for 
himself  and  ou  behalf  of  his  miuor  sous. 
The  following  questions  arose  in  the  case: — 

1.  \Yhether  the  later  of  the  t\\o  mort- 
gages was  an  instrument  falling  within  the 
provisions   of   section  20  of  the  Stamp  Act? 

2.  Whether  the  mortgage  was  illegal  on 
the  ground  that  it  was  executed  in  consi- 
deration of  the  company  forbearing  to  pro- 
secute R.  for  embezzlement  of  fuuds  Geld 
by    him   as   their  cashier? 

3.  Whether  any  portion  of  the  debt 
was  not  binding  on  the  sons  of  R.  under 
the  Hindu  L;iW  and  therefore  not  chargo- 
ablo  upon  their  shares  of  the  mortgaged  pro- 
perty? 

The  later  mortgage  was  eseouled  be- 
tween tho  members  of  the  firm  of  M.  and  Co., 
of  tho  first  part,  R.  for  himself  and  ou  be- 
half of  his  sous  of  the  second  part  and  M. 
and  Co.,  Limited,  of  the  third  part.  It  pur- 
ported to  transfer  M.  and  Co.,  Limited,  by 
tho  firm  of  M.  and  Co.,  the  first  mortgage 
executed  by  R.  The  provisions  of  the  mort- 
gage-deed also  related  to  the  accountability 
to  the  Company  of  R.  in  respect  of  the 
company's  funds  coming  to  his  hands  as 
tho  Company's  cashier.  There  was  also  a 
promise  on  the  part  of  R.  to  pay  to  51. 
and  Co.,  Limited,  the  amount  payable  by  him 
under   the    first  mortgage. 

It  appeared  from  the  plaintiffs'  evidence 
that  every  one  of  the  items  making  vp  the 
total  of  the  claim  related  to  Company's 
moneys  taken  by  R.  and  misappropriated 
under  circumstances  which  constituted  the 
taking   itself  a   criminal  offence. 

There  was  no  evidence  to  show  that  tha 
execution  of  the  mortgage-deed  was  the  re- 
sult of  an  arrangement  to  compound  tho 
ofleuce. 

Held,  (1)  that  the  mortgage-deed  did  not 
fall  within  the  provisions  of  section  2G  of 
Stamp  Act.  The  deed  as  transfer  of  tho 
prior  mortgage  was  liable  to  a  fixed  stamp 
duty  undtr  Article  C2  (c)  of  Schedule  1  o£ 
the  Stamp  Act  and  as  security  for  the  duo 
fulfilment   of  duties  as  cashier  was  charge- 
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able  under  Article  57  (b).  As  the  subtonanco 
ol  tbo  preHont  claim  did  not  iovolve  giving 
effect  to  the  promise  in  Ibo  later  dooumeut 
the  claim  Wii;  unaffected  thereby,  even  if  the 
promise  could  bo  treated  as  one  requiring 
the  payment   of  an   ad  valorem  duty, 

2.  That  the  mortgage  contract  was  not 
shown    to  be  illegal. 

3,  That  the  soi  s  o£<R.  were  not  liable 
under  the  Hindu  Law  rule  as  to  the  pious 
duty  of  a  sun  to  pay  his  father's  debts.,  H4 
C'li,  672;  6  All.  231;  foUoiueJ,  16  Mad.,  99, 
explained.  Mc.DOWELL  AND  Co.,  Ld.  v. 
BAGAVA   CliKTTY,  27   M- 71. 

83.  S-  23-(-!''  IoflS79)-Aci  XXXVI of 
IS6U,  s.  H—Mcaiiiiiij  of  the  word  " claimablo" 
— Murtijaij':  lo  sccilic  future  advances. 

The  word  "claimable"  in  s.  2G  of  Act 
1  of  1870  means  "claimable  in  a  Court  of 
Justice."  A  mortgage  bond,  intended  to  se- 
cure future  advances  up  to  the  sum  of  tte- 
10,000  at  a  time,  wn.s  executed  on  a  stamp- 
paper  of  Bs.  SO,  and  under  it  altogether  more 
than  Us.  10,000  was  privately  realised  by  the 
mortgagee  on  different  ooc.i.sions. 

Slid,  that  there  was  nothing  in  s.  26  of 
the  Stamp  Act  of  1879  to  prevent  the  raort- 
gayee  from  suing  to  recover  the  balance  of 
the  debt  due  on  tlie  mortgage.  H  >. BKNDB.A 
LAL  ROY    CHOWDHRY    v.  TABINI   CHA- 

BANGiiAKBAVAim,  L  L-  R-,  81  C- 807  ; 
8  C  V/-  K-.  667. 

87.  S.  82,  'ol—B  fercncc  to  High  Court— 
VelcrmiiHitivn  by  CoUixtor  as  to  duty  leviabL' 
filial — "  Cass  " — Jurisdiction     of  High    Court. 

An  adjudicatiou  by  a  Collector,  under 
the  powers  conferred  on  him  by  S.  31  of 
the  Stamp  Act  18'J'J,  as  to  the  duty  with 
which  an  instrument  is  chargeable  is,  by 
S.  32  of  that  Act,  final,  and  such  a  case 
cannot  be  referred  by  the  Bovenue  author- 
ities to  the  High  Cuurt  under  S.  57  of 
the  Stamp  Act  lor  an  a'  j  idication. — Tlifir- 
eiicc   Jiiidcr   STAMP   ACT,  ,-,.    57,    25    M-  751. 

88.  S-  83  (J)—'Co,ncs.' 

The  word  'comes,'  in  section  33  (1)  of 
the  Stamp  Act,  is  sufficiently  wide  to  in- 
clude the  pioduotion  of  documents  under 
a  search-warrant  issuedj  by  a  Magistrato. 
KING-KMPKBOB   v.  BAL,U    KUPPAYYAN 

25  M.  525 

89  S-  84  [Act  I  of  1879)— Instrument  ad- 
missibU  iu  ci'idcnce  oh  pdymcnt  of  duty  and 
penally— I'l  omssory-note—  Uncoudltional  un- 
dertakiug    to  pay  money. 

A  letter  was  written  in  the  following 
terms:— "  In  addition  to  Bs.  115  already  re- 
ceived, Bs.  385  is  also  required.  Pleai^c  send 
it  by  the  bearer  Streenevasan.  The  amount 
will  be  returned  with  interest  at  12  percent, 
without  delay"  : 

Held,  that  there  was  no  unconditional 
undertaking  on  the  face  of  the  document  to 
pay  the  money;  that  the  undertalsing  was 
conditional  on  the  amount  being  remitted  as 
requested  ;  and  that  it  was  not  a  promissory 
note  within  the  moauing  of  that  teim  as  used 
iu  s.  34  of  tlio  Stamp  Act,  1S7'J.  Chaunannna 
V.  Ayaniiu,   (I.  L.  il.,  IJ  jXii.,  iJJJ,  ai.ioejt  cd 
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from.  Nurayana.yuni  Mndaliar  v.  'Lolcani- 
balummal,  (I.  L.  R.,  23  Mad.,  150  footnote), 
approved.     BHABATA    PISHABODI  v.    VA- 

sudevan  nambudbi.    27  ]&■  1 ;  F.  B- 

40-  8.  85  and  'dG.— Objection  as  to  docu- 
ment admitted  in  evidence — Negotiable,  promis- 
S07;i  note.  Assii/nnieni  of — Acknowledgment — 
Extension  of  liinitation. 

Section  30  of  the  Stamp  Act  provides 
that  when  a  Court  has  admitted  a  document 
in  evidence,  no  oljection  can  subsequently 
1)6  made  under  section  35. 

When  a  debtor  requests  his  creditor  iu 
writing  for  extension  of  time  for  payment  of 
tlie  loan  and  the  request  is  grauted,  tirao 
begins  to  ruu  against  the  debtor  from  the 
expiry  of  the  extended  period. 

An  atsigument  by  separate  deed  is  not 
invalid  iu  the  caTse  of  a  dooumout  which  i3 
not  a  negotiable  promissory  note. 

Held,  that  the  follov/ing  document  was 
not  a  negotiable  promissory  note  :  — 

"We    three   will    pay   to    the   President 

of i'und,     Ld.,   Bs. , 

borrowed      from      you      on three 

months  heuce.  If  we  fail  to  pay  accordingly, 
we  jointly,    or   any  one  af    us,  will  pay    with 

interest   according    to    rule of    tbo    Fund 

rule."     SUGAI'PA  v.  GOVIXDaPPA.     12  M- 

L  J.  1902.  P  Sol- 

41.  S.  35  — 6'/n"ip — Promissory  note  not 
duly  stujiiped — .Suit  on  Oral  agi-ec7ncnt  con- 
tained iu  piomissary  note — Evidence — Admis- 
SW71 — Oral  evidence  as  to  contents  of  docu- 
ments. 

The  plaintiff  sued  for  recovery  of  money 
on  a  book  account  and  alleged  that  the 
defendant  had  executed  a  pro-note  iu  favor 
of  plaintiff  for  the  amount  due  but  as  the 
pro-uole  was  not  duly  stamped  the  plaintiS 
claimed  ou  the  book  aocotint.  The  defen- 
dant admitted  having  executed  the  pro  note 
but  contended  that  it  was  not  admissible 
in  evidonoe  for  want  of  proper  stamp  and 
that  the  suit  on  book  account  was  not 
maintainable   and   was  barred   by  limitation. 

Held,  that  the  eonteations  wore  valid, 
and  the  admission  of  execution  of  the  pro- 
note  by  the  defendant  was  not  sutUcient 
for  the  claim  to  be  decreed.  21  Bom.,  201 
(P.  B.)  20  P.  B.,  1883;  IS  Bom.,  869;  24  Bom. 
360,   referred   to.     GANGA     BAM   v.     AMIR 

CHAND.  66-  p.  fi.  1808=73.  P.  L.  R. 
1907. 

42.  S.  35 — Unstamped  document  if  ad- 
missible in  evidence  —Stcon dary  evidence. 

An  instrument  which  should  have  been 
stamped  according  to  law,  but  is  unstamped 
is  not  admissible  in  evidence  for  any  purpose 
whatsoever,  and  secondary  evidence  is  not 
admissible  in  proof  of  its  execution  or  its 
contents  even  if  it  be  for  the  purpose  of 
showing  tho  cliarautdr  iu  which  possession 
was  transferred.      TA-II    BEEBI    v.     TIBU- 

MAL\IAPPA.  17  ai.  L-  J.,  808=80  M- 
386. 

43-  S.  35-— See  Ss.  17,  33—6  B.  L.  B.,  699— 
No.  -^0  iuyra. 

44-  S.  35  (a),   3S,   Cls.   (Ij   and   (2).—Im- 
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pounded   instrument  admissible  in  evidence  on 
2>a.ym<'>it  of  x>e'"T'lti/ — Court  bound  to  accept  it. 

Wbeu  an  instrument  not  being  one  of  the 
excepted  instruments  in  Sub-S.  (a)  o£  S.  35 
of  the  Stamp  Act  is  tendered  in  Court,  the 
Court  is  to  accept  it  and  shall  admit  it  as 
evidence  on  payment  of  the  duty,  and  the 
parson  t  nderiug  it  is  entitled  to  compel  the 
Court  to  accept  tba  instrument  if  the  duty 
and  penalty  are  paid.  S.  35  of  the  Stamp 
Act  does  not  prevent  an  instrument  which  is 
not  absolutely  rejected  or  which  comes  with- 
in the  excepted  ones,  from  being  admitted 
on  payment  of   penalty.     NATHA   v.  HANS- 

BAJ.    9  B  L  a.  122- 

45-  S  35  (t>)  and  iX^Penalty— Unstamp- 
ed receipt. 

In  applying  proviso  (b)  of  section  35  of 
Act  II  of  1S'J9  the  Court  should  not  levy  the 
duty  of  one  anna  as  well  as  the  penalty  of 
cue  rupee,  and  wlien  a  receipt  is  admitted 
in  evidence  under  the  proviso  above  referred 
to,  it  is  not  necessary  that  the  receipt  should 
be  endorsed  in  the  m  inner  provided  for  in 
S.  12.     R'-fercnce  vnlcr  S.  57  of  STAMP  ACT, 

A-  W.  N-,  1902.  p.  72=24  A-  374. 

46.  S- 35.  ■J*',  i-^,  <i^i— Stamp— Reference  to 
Ciiief  Court,  when  miy  b:i  made — Powers  of 
Court  as  to  documents  not  put  in  coidence — 
Adjudication  by  Collector  binding  on  Courts. 

The  reference  under  Section  60  of  the 
Stamp  Act  can  only  be  made  under  the 
circumstances  specified  in  it.  The  Judge 
must  feel  doubt  as  to  the  amount  of  duty 
to  be  paid  in  resp2ct  of  any  instrument  un- 
der proviso  [a]  to  section  35. 

Section  GO  does  not  deal  with  a  case 
where  reference  has  been  made  to  a  Collector 
and  his  adjudication  obtained. 

Where  a  suit  is  dismissed  without  being 
called  to  hoarlug  no  reference  can  be  made 
as  to  a  docum:!iit  produced  in  Court  by  the 
plaintiff  With  bis  plaint. 

A  Court  has  no  power  to  overhaul  an 
account-book  p:oduced  in  a  case  for  the 
purpuse  of  putting  iu  evidence  au  entry 
coniained  in  it  and  take  action  under  the 
Stamp  .4ct  in  regard  to  entries  not  put  iu 
evidence. 

A  Court  acts  without  jurisdiction  in 
calling  upon  a  party  to  pioduce  his  ac- 
count-book iu  Court  and  to  impound  the 
same,  when  there  is  no  case  before  the 
Court. 

Under  section  40  {a)  of  the  Stamp  Act 
the  adjudication  of  the  Collector  as  to  the 
amount  of  duty  chargeable  on  an  instru- 
ment is  final  and  cannot  be  questioned  by 
Court. 

The  Chief  Court  declined  to  entertain 
the  reference  '  submitted  by  the  District 
Judge  as  made  iu  contravention  of  the  pro- 
visions of  section  6)  of  the  Stamp  Act. — 
Mussaiiimat  JAI    DEVI  v.  GOKAL    CHAND. 

131  p.  L  E..  1906 

47.  S.  33-See  S.  2  and  36—4.  0.  C.  318 
No.   17   supia. 

48.  S.  36— See  S.  35,  36—12  M.  L.  J. 
1902,  P.   361.   No.   40  suixra. 
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49.  S.     37— Sch.    I,    Art.    1— Notification 

(Oovernment  of  India)  No.  786,  S.  R.,  dated 
the  17th  February  iV.IO,  Rule  16— Acknowledg- 
ment stamped  with  a  postage  stamp)  instead 
of  a  receipt  stamp — Stick  stamp  not  "  a  stamp 
of  sufficient  amount  but  in  proper  description." 
S.  37  of  the  Stamp  Act  1899,  as  also 
Rule  16  of  the  rules  of  the  17  February 
1899  passed  by  the  Governor-General  in 
Council  under  the  powers  conferred  by  the 
Act,  does  not  include  within  the  words 
'  a  stamp  of  an  improper  description,"  a 
description  of  stamp  appropriate  to  pur- 
poses altogether  oulside  the  Stamp  Act,  but 
is  confined  to  a  stamp  which  is  used  for 
the  purpose  of  denoting  the  stamp  duty 
chargeable  on  an  instrument,  but  which 
is  improper  in  a  particular  case  having  re- 
gard to  the  Act  and  the  rules.  Hence, 
v^here  an  acknowledgment  of  a  debt  of  the 
kind  described  in  Art.  I.  of  the  first  schedule 
to  the  ^ct  was  stamped  by  the  debtor  with 
a  one-anna  postage  stamp  instead  of  with 
a  one-anna  receipt  stamn,  it  was  held  that 
the  acknowledgment  must  be  treated  as  if 
it  had  not  beeu  stamped  at  all.  Reference 
under  s.  57  of  STAJIP  ACT,  1899.  23  A. 
313. 

50.  S.  38— See  S.  35  (a),  38,  (i),  (2)— 9. 
B.  L.  R.,  Ii2.  No.  44  and  S.  3-5,  3S,  40,  60— 
131.  P.  L.  R.,    1006  No.    46   supra. 

51.  S.  40,  is— Effect  of  Collector's  cer- 
tificate  that    document    is- properly     stamped, 

A  Subordinate  Judge  finding  that  a  do- 
cument upon  which  the  plaintiff's  suit  de- 
pended was  not  properly  stamped  impound- 
ed the  document  and  sent  it  to  the  Col- 
lector, meanwhile  dismissing  the  plaintiffs 
suit.  The  Collector  certified  under  S.  40 
of  the  Indian  Stamp  Act,  1899,  that  the 
proper  amount  of  duty  and  penalty  had 
been   realized. 

Held,  that  the  document  then  became 
admissible  in  evidence  and  tlie  Court  should 
have  taken  it  into  consideration.  UMD.\ 
BIBI   V.    TIKAI   RAjM.     A.  W-  N-    1907  P- 

38  =  4  A  L  J.  205. 

52.  8.  40— Ste  6\  35,  3S,  40,  60—131  P. 
L.  R.    1906   No.   46  supra. 

53  S.  42  See  S.  35  (b)  and  42—24.  A. 
374.    No   43 — supra. 

54  S.  43  See  S.  40,  42  4.  A.  L.  J.  205 
No   51  supra. 

55  S.  57  Certificate  by  Deputy  Collector 
under  s.  40  (2)  (a)  exempting  documents 
from  stamp  duly — Rifircnce  by  Board  of 
Revenue  to  Hujli,  Court— Jurisdiction  of  High 
Court    to   decide   the.  question. 

A  Sub-Registrar,  acting  under  s.  33  of 
the  Stamp  .Act  1899,  impounded  two  do- 
cuments which  had  been  produced  before 
him  for  registration,  and  under  s.  38  (2), 
forwarded  them  to  the  Deputy  Collector, 
who,  under  s.  40  (1)  (a),  certified  that  tboy 
were  exempt  from  stamp  duty.  The  In- 
spector-General of  Registration  disagreed  with 
tba  opinion  formed  by  tiie  Deputy  Collec- 
tor and  reported  the  matter  to  the  Board 
of  Revenue    for   orders.     The   Board   of  Bo- 
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venuo  referred  the  question  as  to  the  stamp 
duty,  i£  auy,  payable  on  the  documents  to 
the  High  Court,  under  s.  57  of  the  Act: 
Ifcld,  (the  Chief  Justice  dissenting), 
that  the  High  Court  had  no  jurisdiction 
to  decide  the  qnostiou. — Reference  under 
STAJIP    ACT,    s.    57,  J.  L-  R.,  25  M.  752- 

56  S-  57     See  S.  5,7o7—lii.M.    176.    No  19 
supra. 

57  S-  57    See  S.   32,   57    25.    M.   751   No 
37    su],ra. 

58  S    60    See   S.    35,    3S,  40,    60-131.  P. 
L.   li.    I'JVH   No   J6   supra. 

59  S-    62     "  Accepting,"     unstamped    Pro- 
missonj   Note. 

J.  was  convicted  under  section  G2,JAct 
II  of  ISyj,  of  "receiving  or  accepting"  or 
a  Promissory  Note  without  the  same  being 
duly  stamped. 

Held,  that  the  word  "accepting"  in  the 
fir.3t  clause  of  section  G2  of  Act  Il^of  18'J0, 
does  not  moan  "receiving"  but  '•  execut- 
ing  as  an  acceptor." 

Held,  furtlier,  that  J.  was  not  liable  to 
punishment  under  tho  first  clause  of  sec- 
tion G2  of  the  Act,  merely  because  he 
received  from  another  a  Promissory  Note 
without  tho  same  being  duly  stamped. — 
EMPRESS   V.  JaDU   I\IAL,    4  0-  C-,  168- 

60  S-    62  (1)  (a)—Promhsorij  note. 

In  the  account-book  o£  tho  creditor 
his  debtor  made  a  note  to  the  effect  that 
the  money  borrowed  would  be  repaid  on  a 
certain    date. 

The     IMagistrate     hold     that   the     entry 
amounted  to   a    promissory     note,     and    the 
debtor    in  making    the  entry  and  not  stamp- 
ing  it  in  the  manner  required  by  the  Stamp 
Act,     committed   an     offence,     under  clause 
;  (a)  of  sub  section    (t)    of    section    62   of   the 
sAct,    and   that   the  creditor  was  guilty  under 
•  that   section    "of    receiving     payment     of   a 
rpromissory    note,"  which    was    not   stamped. 
|_        Held,    that   the    view    of    the   law    taken 
ly   the   Magistrate   was   wrong,    that  the  do- 
iUment    was    not     a    promissory    note,    and 
ha    mere   receipt   of   a     promissory    note   is 
lot   receiving   payment   of   it.     Nor  is   such 
leoeipt     the     acceptance     of     a     promissory 
lote    within   the   meaning   of   the  section  — 
,0  All.,  440   referred  to. 

An  instrument  to  be  a  promissory  note 
uust  on  the  face  of  it  contain  a  promise 
io  pay  to,  or  to  the  order  of,  a  person  cer- 
;ain  or  to  the  bearer.  There  should  be  a 
ipeoified  person  who  is  the  payee  of  the 
lote  or  the  note  must  be  payable  to  the 
Jearer.  Tho  entry  in  question  only  con-' 
iaiued  a  promise  to  pay  a  specific  sum  on 
I  specific  date,  but  not  to  a  specified  per- 
son, and  it  did  not  purport  to  payable 
to    the    bearer. 

Sembte:  That  tho  document  was  neither 
an  acknowledgment  nor  "an  agreement  not 
otherwise  provided  for"  within  the  mean- 
ing of  those  terms  as  used  in  the  sche- 
dule to  the  Stamp  Act.  EMPEROR  v.  KAL- 
LU    MAL    AND     EjriT.llOU   v.   GULZARI 

LAL  A-  W.  N.  1903-  P-  174- 
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61:  S-  62,  (1)  (I'),  04  (c)  and  2  {13)— 
Receipt  —  KxeeiUion — Entry  in  account-book  sig- 
ned   by    debtor. 

The  ossoutial  ingredients  of  an  offence, 
under  section  6i,  claasa  (c),  of  th3  Stamp 
Act  18'J9  are,  that  thero  was  an  intent  to 
defraud  the  Goverumaut,  and  that  with 
such  intent  some  act  was  done,  which  was 
calculated  to  deprive  tho  Government  oj 
Stamp    duty. 

When  a  debtor  paid  through  his  clerk 
the  money  duo  by  him  to  the  accused, 
and  the  clerk  at  the  time  of  payment  mado 
an  entry  in  the  aocouut-book  of  tho  ac- 
cused and  did  not  demand  any  reeept  for 
the   amount    paid — 

Held,  that  the  mere  faot  of  the  accus- 
ed not  granting  a  receipt  to  his  debtor  or 
the  debtor's  clerk,  or  allowing  tho  clerk  to 
mako  a  noto  of  payment  made  by  him 
could  not  bo  held  to  be  an  act  done  by 
tho  accused  calculated  to  deprive  the  Go- 
vernmtnt  of  Stamp  duty  and  the  accused 
could  not  be  prosecuted  for  an  offence, 
under  clause  (c)  of  section  6i,  of  the  Stamp 
Act.  " 

The  word  "  executed  "  used  in  reference 
to  an  instrument  means  "  signed,'',  and  the 
accused  could  not  be  prosecuted  'oven  for 
the   offence,    under   section    02   (1)    ib). 

There  is  no  obligation  on  a  creditor  to 
grant  a  receipt  for  the  repayment  of  the 
debt  unless  a  receipt  is  demanded  by  the 
debtor.     EMPEROR    v.    KALLU    MAL      A 

W.   N    1903-  p.  173.  ' 

62-    8.   62  {h). 

The  accused  alleged  to  bo  sole  mem- 
ber of  a  firm  was  convicted  of  an  offgnce 
under  section  62  (b)  of  the  Stamp  Ac*  for 
an  unstamped  receipt  for  a  sum  over  Bs, 
20  having  been  granted  by  a  p^r.sou  found 
to  be  the  agent  ^o£  the  firm.  There  was 
nothing  on  the  record  to  connect  the  ac- 
cused   with    the    granting   of    the    receipt. 

Held  that  the  conviction  of  tho  accus- 
ed was  illegal.  GULAM  HUS.SAIN  \RIP 
V.   THE    EMPEROR.     8    C-    W     N     378 

63.  S.  62  (i)  Sec  S.  2  (10)  and' 62  (1^)- 
9.   B.    L.    R.   119.  No   4   supra. 

64.  S.  64.  (c)—See  S.  6:1,  (1)  (6)  and  64, 
(c)-A.    W.   N.   1903.    P.  173.    No  61   supra. 

65-  S.  69.— See  Court  Fees  Act  VII  of 
1S70  S.  34.  No  109  Col:  131—24  M  319 
320. 

66  Sch  1  Art.  1— Acknowledgment— Bond 
— Promissory  note—Mcmorandam   of  loan. 

The  plaintiff  brought  a  suit  to  recover 
the  sum  of  ft»-  500  lent  by  him  to  the  de- 
fendants. At  the  time  when  money  was 
borrowed  a  paper  was  written  and  signed  by 
the  defendants.  That  paper  or  memorandum 
was  in  these  words: — 

"  Account  (lekha)  of  Bhawani  Din  Kal- 
war,  Katwari  Kalwar  and  Bindesri  Kalwar 
8th  February  1901,  interest  1  per  cent.  per» 
mensem,  payable  3rd  May  1901,  Jts-  500  bor- 
rowed from  Udit-Upadhaya  for  sugar  fac- 
tory. " 

The  document  bore  a  stamp  oJ  one  annai 
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The  plaintiS'g  suit  was  dismissed  on  the 
ground  that  the  document  was  an  insuffi- 
cicutly  stamped  promissory  note  and  parol 
evidence  could  not  bo  admitted  in  proof  of 
its  terms. 

Held,  that  the  document  was  not  a  pro- 
missory note,  nor  a  bond,  nor  an  acknowledg- 
ment of  a  debt  containing  a  promise  to  repay 
the  debt  or  a  stipulation  to  pay  interest. 
As  it  was  nothing  more  than  a  mere  memor- 
andum or  note  drawn  up  between  the  parties 
to  a  transaction  which  h^d  just  been  settled 
between  them  it  was  not  insufficiently  stamped 
and  was  admissible  in  evidence.  UDIT 
UPADHYA   V.    BHAWANI    DIN.     A.  W- N- 

1904,  p.  169=1-  A  L  J.  483=27  A.  84. 

67-  Sch  1,  Article  1 — Acknowledgment — 
Limitation  Act  (XV  of  1S77)  Section  19. 

The  mere  fact  of  a  document  being  an 
acknowledgment  of  a  debt  would  not  make 
it  liable  to  a  stamp  duty.  There  are  other 
conditions  to  be  fulfilled,  one  of  which  is 
that  it  should  be  written  or  signed  on  behalf 
of  a  debtor  in  order  to  supply  evidence  of  a 
debt.  In  each  case  the  instrument  of 
acknowledgment  must  be  carefully  examined 
in  connection  with  the  surrounding  circum- 
stances to  asceriaiu  whether  it  has  been 
signed  to  supply  evidence  of  a  debt.  8.  Cal., 
282,  15  All.,  56,  21  Bom.,  201  referred  to. 
AMBICA     D.AT      VYAS     v.     NITYANUND 

SINGH.    30-  C-  688. 

68.  Sch  I,  Article  i— Sarkhat— Me??toraji- 
duni,  of  money-dealings — Stamp. 

In  a  suit  for  recovery  of  money  the 
plaintiff  stated  that  the  defendants  had 
executed  two  sarkhats.  It  appeared  that  they 
were  memoranda  of  mouoy-dealings  between 
the  plaintiff  and  the  defendants  in  the  hand- 
writiug  of  one  of  tho  defendants,  and  that 
they  did  not  purj)ort  to  be  in  the  nature  of 
an  "acknowledgment  of  any  debt,  nor  did 
they  contain  any  promise  to  repay  any  debt, 
or  any  stipulation  to  pay  interest.  These 
sarkhats  were  not  admitted  by  Court  in 
evidence  for  want  of  proper  stamp  and  the 
suit   was    dismissed. 

Held,  that  the  Court  below  was  wrong  in 
treating  them  as  the  sole  foundation  of  the 
plaintiff's  claim  for  they  did  not  require 
any  stamp  to  be  admissible  in  evidence.  27 
All.,  Si,  folloioed.  DULMA  KUNWAR  v. 
MaHADEO  PRASAD.  8.  A.  Ii.  J  ,    242.  =  28- 

A.  436  =  A.  W.  N-  1906.  P-  80 

69-  ■S''*-  -^i  ■^^'I't-  ^ — Acknowledgment — Agree- 
vicnt. 

Plaintiff  sued  upon  an  acknowledgment 
passed  by  the  defendant  to  the  following 
effect: — "This  day  rupees  two  hundred  and 
forty-one  I  received.  The  interest  thereon 
is  Uy  agreement  fixed  to  be  at  the  rate  of 
Be.  f  ]>er  cent,  per  mouth.  This  is  the 
account  in  respect  of  the  same."  The 
acknowledgment   bore   an    anna     stamp. 

Held  that  the  above  acknowledgment 
was  an  agreement  and  as  such  required 
an  eight  anna  stamp. — LAXUMIBAl  v. 
GANBSH.aS  B.  378. 
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70.  Sch.  1  Art  I  and  Ij—See  S.  '.!  (3) 
{bj(  and  Sch.  I  Art  1  and  l.j~10l  I'.  L.  Li. 
l'J03.    No    2.   snjira, 

71.  Sch.  1  Art.  1—See  S,  37,  Sch.  I.  Art 
1.    23.   A.   213.  Ho   -19   supra. 

72.  Sell..  I.  Art,  5  (h) — .4  reentnt  to  de- 
liver goods   in  exchange  for  ijo-id^ — Price. 

Agreements  or  mcmor.indci  of  agree- 
ments to  deliver  goods  in  exchange  for 
goods  are  not  agreements  of  sale  under 
art.  5,  sch.  I.,  of  Stamp  Act  (II.  of  18'JU), 
and  are  liable  to  stamp  duty  of  eight  auua3 
each  as  agreements  "  not  otherwise  provi- 
ded    for."— SAMARATJIAL      v.      GOVIND, 

8-  B.  L-  R.  384=25-  B    693. 

73.  Sch,  1  Arts  (b) 'H.a.ichMia,,  stipulating 
to  pay  interest  -  Acknowledgment  or  agree- 
ment—Stamp  duty. 

Held,  that  the  doeumoat  sued  upon  was 
not  a  mere  acknowledgment  of  a  debt, 
inasmuch  as  it  contained  a  stipulation  that 
tho  amouut  should  hear  interest  at  a  cer- 
tain rate,  and  should  therefore  have  been 
stamped  as  an  agreement  or  memorandum 
of  acreemeut  with  a  stamp  of  8  aanaa 
under-  cl.  (b)  of  Art.  5  of  Sch.  1  of  tha 
Stamp"  Act.  2.3  B.  373  -relied  on.  MUL- 
CHAND    V.    KASHIBUIiLAH,   U  Q.   W-  S- 

74.  Sch.  I,  Article  5— Agreement — Lease. 
A  document  in  which  no  rent  is  re- 
served is  not  liable  to  stamp  duty  as  a 
lease,  it  comes  uudoir  the  category  of 
agreements  -not  otherwise  provided  for. 
NARAYANDAS  DWARM\L LEssEia. 

3  B    Ii    R ,  401- 

7.5.  Sch.  I,  art.  5,  Negotiable  Lislriimcnts 
Act  (XXVI  of  mtil).  Sections  J,  and  5— Pro- 
missory  note. 

A  docameut  agreeing  to  pay  a  certain 
sum  on  demand  is  a  promissory  note  though 
it  provides  for  piymont  of  interest  by  tho 
debtor.  3  All.  200  loas  passed  under  old 
law  and  is  obsolete.  REFERBMGE  UNDER 
STAMP   ACT.   S.    00.     4  B-  !•-  R->  912. 

76.  Sch  I  Art  15— Bond. 

Held,  that  the  bond  which  ran  as  be- 
low was  chargeable  with  stamp  duty  on 
Rs.   10   only. 

"I  have  taken  from  you  in  casb  a  loan 
of  Rs.  9-4-0  to  which  12  annas  have  been  add- 
ed for  "  Ifasar"  total  Rs.  10;  interest  on  tbi3 
sum  amounts  to  Rs.  2-8-0  ;  totai  Rs.  1-2-8-0. 
This  debt  will  be  repaid  by  25  monthly 
instalments  of  eight  annas  each.  Instalments 
in  default  will  carry  future  interest  at  tha 
rate    of   two   rupees   per  cent,   per   mnsem." 

P.  /.  1SS~,  p.  33,  followed,  I.  L.  a.  26 
Cal..  179,  not  followed.  VITHU  versus 
N.ATHU   SAO.     3   B.    L.    R-,   133- 

77.  Sch.  I  Article  15—Lcas;—.-igreementto 
pay   balance   of  rent  for  2»'Cvious  ye.ir—Bond. 

The  agreement  in  a  lease  to  pay  a 
certain  thing  on  account  of  balance  o£ 
rent  for  the  previous  year  amounts  to  a 
bond,  and  should  be  stamped  ns  sucb  un- 
der Article  1.5  of  Scht-dule  I  of  the  Stamp 
Act,  18U9.    RAM   CHANDRA    GOVINDUAU 
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V.  DHONDOO   RAGHU  CHAVAN.    ^  B.  L. 
R.,  929 

78.  Sell.  I,  Art.  23,  2i — Conveyance — Sa- 
vala — Letter  by  a  debtor  authorising  payment 
to  his  creditor  of  money  due  to  him  (the  deb- 
tor) by  a  third   -person. 

The  defendaat  authorized  the  plaintif!, 
his  creditor,  to  receive  a  sum  o£  inonoy 
on  his  behalf,  due  to  him  by  the  Po,iijra- 
pol  authorities  at  Bhiwaudi,  by  a  letter 
which   ran   as   follows: 

To — The  Dauoga  of  the  Panjrapoi., 
Bhiwandi. 

I,  Goubin  Halia  of  Khoni,  beg  to  apply 
that  I  have  completely  fiilfilled  the  agree- 
ment to  supply  fodder  for  Samvat  year 
195G,  and  that  the  sum  of  Rs.  2-2,  due  to 
me  on  account,  should  bo  made  over  on 
my  behalf  to  Sliot  Maiigaldas  Bhanji.  He 
will  sign  on  my  behalf,  and  I  consent  to  his 
doing  so.  This  application  for  the  havaln 
is  given  in  writing.  It  is  requested  you  will 
accept  it— 6fch  llaroh  1000. 

(Signed)    Gad  Halia. 

This  letter  was  written  on  an  uu3tani;iid 
paper.  On  a  reference  by  the  Subordni;i,te 
Judge  to  ascertain  the  »Bquisite  stamp  upon 
it, 

Held,  that  as  the  document  in  question 
effected  a  transfer  of  property  by  defendant 
to  his  creditor  (plaintiff)  in  oonfi deration  of 
a  debt  duo  to  the  latter,  it  fell  within  the 
definition  of  conveyance  in  '  the  Stamp  Act 
(II  of  IS'J'J)  and  should  bo  stamped  as  such. 
NANDUBAI  V.  G.iU,  4  B-  L-  R-,  951  =  27  B- 
150- 

79.  Sch.  I  Arts.  23,  55,  62  {e]— "Convey- 
ance"— "Hdease" — Document  executed  by  a  be- 
nami  purchaser  professituj  to  relinquish  in 
favour  of  the  real  purcliaser  any  claims  which 
he  might   have  in  virtue    of  the  purchase. 

Held  that  a  document  by  m  ans  of 
which  the  certified  pvirohaser  of  proportj' 
sold  by  auction  in  execution  of  a  decree 
purported  to  relinquish  in  favour  of  a  per- 
Bou  whom  the  alleged  to  be  the  real  pur- 
chaser of  the  property,  any  claims  which 
he  might  have  in  respect  of  the  property 
by  reason  of  his  being  the  certified  pur- 
chaser thereof  was  to  be  stamped  as  a 
release  according  to  art.  55  of  the  first 
schedule  to  the  Stamp  Act  1890. — Reference 
under  STAMP    ACT,   S.    57,  A-  W-    If-  1903- 

p.  71=24.    A.  872  (F-  B.) 

80-  Sch.  1,  Art.  2i— Civil  Procedure  Code 
(Act  XIV  of  ISS:.'),  S.  Ul  a,  li2  a— Copy 
— Extract — Account  books. 

A  copy  or  Extract  from  an  entry  in 
an  account  book,  filed  under  the  provisions 
of  sections  141  A  and  1-13  A  of  tire  Civil 
Procedui'e  Code,  requires  no  stamp. — C.\S- 
TUR   V.    PAKIRIA,    4.    B-    L-    R-    223  =  26- 

B-  522- 

81.  Sch:  I  Art.  24— See  Sch:  I  Art  23,  2i 
—27.   B.    150   No    78   supra. 

82-  Sch.  I.  Art  31— See  S.  5.  Sch:  I  Art 
31—25.  M.   3.  A'b.   20  S2ipra. 

83-  Sdi:  I.,  Arts.  32,  iO— Mortgage— Fur- 
ther charge. 


Certain  property  was  mortgaged  with 
possession  for  Bs.  180  by  a  dead  of  mort- 
gage dated  23rd  May  1895.  The  deed  vpas 
on  a  stamp  paper  of  Bs.  2  (two.)  On  23rd 
August  1800,  tlia  same  J)roporty  was  re- 
mortgagcd  to  the  same  mortgagee  for  Bs. 
250,  made  up  ol  Rs.  180,  the  consideration 
for  the  former  deed,  and  another  sum  of 
Rs.  70  duo  to  the  mortgagee.  This  second 
deed  was  written  on  a  stamp  paper  of 
Re.  1. 

Held  that  the  second  deed  was  not 
intended  to  operate  merely  as  a  further 
charge  but  as  a  new  mortgage  in  which 
the  previous  one  merged,  and  that  it  should 
therefore  be  stamped  as  a  mortgage-bond 
with   possession  for  Rs.  250.— Ill  re    MJEGHA, 

3    B.  L.  R.  42  =  25   B    370 

84-  Sell.  1  Art  35  E.ei'cntion — Signing — 
Held — that  a  parabaik  mortgage  deed, 
dated  125G  B.  E.  (1891-95)  though  not  signed 
wa.s  executed  within  the  meaning  of  the 
Stamp  Act  then  in  force  (1  of  1879)  and 
therefore   liable   to   Stamp   duty — 

Held  also — that  where  the  defendant  was 
alleged  to  be  withholding  an  unstamped 
parabaik  document,  that  did  not  render 
secondary  evidence  admissible  U.  B.  R. 
1803-06.  1.  P.  303,  U.  B.  R.  1907.  2.  P. 
1.,  U.  B.  1.S97— 1901.  vol.  2.  P.  431.  U.  B. 
R.  1897—1901.  2.1  P,  365.,  19.  B.  G35,  26. 
I.  A.  2G2.  referred  to.  Jfl  T.\  v.  NGA 
SEIN.  U-  B-  R-  1907  p.  1  Stamp.  (Execu- 
tion signing    P.   5). 

85.     Sch.   1   Art    45— See    S.    2    (15)   Sch. 
1   Art  45-32.    G.   483.   No   8   supra. 

88.     Sch.   I    Art   45,     {c)—See     S.   2     (15) 
Art  45  (c)—31.   B,   68.   No   11    supra. 

87.  Sell.  1.   Art   48.  Partition-d-:ed. 
Held,   that     the    following     writing   wag 

an   instrument  of    partition     and   liable   to 
stam'p   dutj'   as    such. 

•'I  had  a  partnership  share  in  the 
firm  of  Baijnath  Ramgopal  of  Amraoti. 
It  has  this  day  been  amicably  settled  by 
Nathmalji  and  Bamdhan^i  in  a  meeting. 
The  deuLo  due  from  debtors  as  found  in 
their  (respective)  accounts  have  been  divid- 
'ed  according  to  a  three  and  a  half 
bisiva  share  (31  hiswas  is  tha  number  repre- 
senting the  entire  partnership).  Below  are 
shown  the  names  of  the  debtors  which 
fell  to  the  share  of  Choturam  Ramgopal 
and  of  which  ha  has  become  the  owner. 
The  debts  due  from  the  debtors  above- 
mentioned  have  fallen  to  your  share. 
You  have  (the  full)  ojvnership  over  them. 
I  have  no  right  of  whatever  description 
over  these  debts.  Besides  excluding  the 
outstanf'iiig  (abovemontioned)  there  are 
in  your  ai'.d  my  partnership  debts  due. 
on  account  books,  over  which  you  and  I 
have  joint  right  acoordicg  to  our  shares. 
I  have  the  (full)  ownership  over  the  debts 
which  have  fallen  to  my  share."  CttOTU- 
BAM  RAJIGOPAli  V.  GANE.jil  AMBA 
DAS  MARWADI.     3   B-    L-  B...   182 

88.  Sch.   I,    -<rt    47   (a)   Sec  S.    2,  7,    Sch 
Art  47  (a)— 30.  C.  565.   No.    5  supra. 
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89.     Sell.  I,   Art  47  (d)— Certificate  of  mem- 
bershij^ — Policy  of  life   ivsnrancc. 

Tbe  certificiUe  of  mombersbip  of  a,  Pro- 
vident Society  was  to  tbe  following  effect: — 
"You. have  ou  condition  of  your  conform- 
ing to  tbo  rules  and  regulations  of  this 
society  from  time  to  timo  in  force,  insur- 
ed your  lite  in  tli3  class  of  this 
society  at  tbe  age  of  .  "  Tbe  name  of 
Mr.  ,  residing  at  .has  been  re 
gist  ered  as  that  of  tbo  person  to  whom 
tbe.  amount  duo  under  tlio  rules  of  this 
Boo'ety  after    your  death    should    be   paid." 

Held  that  the  abovo  certificate  was  a 
policy  of  life  insurance  within  tbo  nn^an- 
iug  of  art.  47  (d)  of  Act  II.  of  1-' J,  and 
as  such  liable  to  pay  n-d  valorem  duty. — 
In    re    IIIMAT    PROVIDENT   SOCIETY.     8 

B-L.  E.   43=25,  B-  376 

90.  Art.  48  (d)— Power  of  attorney— Tran- 
sactions— Staiiip. 

A  power-of-attorney  authorising  tbo  agent 
to  recover  a  judgment  debt,  and  for  this 
purpose  to  take  out  execution  of  the  dec- 
ree as  well  as  to  bring  a  fresh  suit  if 
necessary,  is  an  instrument  which  falls 
within  Arc.  4S  {d)  and  should  be  stamped 
as  if  it  related  to  more  than  one  transac- 
tion.    In  re  GOPAL  RAO.     8  B-  L-  R-  890- 

91.  Sch.  I.  Article  id.  Section  2  (21  J  — 
Power  of  attorney. 

A  document  which  authorises  a  person 
to  receive  money  and  sign  a  receipt  is  not 
a  power  of  attorney  when  it  does  not  cm- 
power  him  to  do  so  in  the  name  of  tbe 
executant  of  the  document.  TRIBHOWAN 
V.  PAN  DU  RANG.  8-  B.  L-  R->  697. 
92-  Sc/i.  1  article  -P.) — Promissory  note. 
Held,  that  a  inere  promise  to  pay  at  a 
certain  place  made  in  a  document  does 
not  deprive  it  of  its  character  of  a  pro- 
missory note  if  it  otherwise  falls  within 
the  definition  of  a  promissory  note.  DEV 
EATNA    V.   FAKIR   ADAM.     4.     fi.   L.    R., 

428- 

93.  Art  53— See  Art  23,  55,  62.  (c)—24. 
A.  372.   No    79  supra. 

94  Sell,  1  Article  58  A — Settlement  deed — 
Stamp  for. 

A  deed  of  settlement  is  chargeable  with 
stamp  duty  as  such  under  Article  58  A  sch. 
1  of  tlie  Stamp  A'  1,  IS'J'J  (as  modified  bv 
Act  XV  of  1904),  .aii:>nigh  it  records  the 
terms  of  a  disposition,  made  previous  to  the 
passing   of   the    Act   XV   of    1904. 

In  the  matter  of  the  trust  constituted  by 
MANSUKHRAM  SURYABAM  TRIPATHI. 
7  B.  L.  R-  981. 

95  Sch'.  I  Art.  62  (c)  and  57  (b)—See  s.  26, 
Sch.  1  Art.  62  (c)  and  57  {b)  27  M.  71^No.  35 
swpra. 

96  Sch.  1  Art.  62  (e)—See  Art.  23,  55,  62 
{e)—24  A.  372  No.  79  supra. 

97  Sell,.  II,  Art.  J — Promissory  Note — Ack- 
nowledijmcnl — Construction   of  Document. 

The  suit  was  for  the  recovery  of  the 
sum  of  Us^  500  lent  by  tbe  plaintilT  to  the 
defendants.  At  the  timo  when  the  money 
was   lent,  a   memorandum  was  signed  by  the 


Sup:  Govt,  acts  {II  of  1899)    {Conid.) 

borrowers  in  the  following  terms:  "Account 
(Ickha)  of  B  and  K,  8th  February  Ifini,  in- 
terest  1  per  cent,  per  mensem  payable  ord 
May  1901,  Rs^  500  borrowed  from  U  for  a 
sugar    factory". 

Held  that  tbe  document  was  not  a  pro- 
missory note,  nor  a  bond,  nor  an  acknow- 
ledgment of  a  debt  containing  a  promise 
to  repay  the  debt  or  a  stipulation  to  pay 
interest.  It  was  a  memorandum  or  note 
drawn  up  between  the  parties  as  to  a 
transaction  whicli  had  just  been  settled 
between  thc?n.  It  was  doubtful  even  if  it 
was  an  acknowledgment  requiring  to  be 
stamped  with  _the  anna  stamp  that  it 
bore.  As  to  that  matter,  however,  as  the 
stamp  had  been  affixed  on  it,  the  question 
was  not  gone  into.  So  the  document  was 
not  insufficiently  stamped. — UDIT  UPA- 
DHAYA    V.    BHAWAWI    DIN.     A.  W.    W.. 

1904  p  169- 

80  Act  IX  of  1899  (Indian  Arbitration 
Act). 

1 — Oral  submission — Necessity  for  submission 
in  writiyig — Awardatioral  submission—  i'alidity 
—AppUcahilily  of  the  Ad—C.  P.  C.  S.  375— See 
Arbitration.  RUKHANBAI  v.  ADAMJi 
SHAIK  RAJBHAI.  IQ.  B-  L-  R-  366. 

2  8.  4»  5 — Submission — Contract  by  bought 
and  sold  notes — Arbitration  clause — Award 
ex-parte — Rules  of  tlie  Bengal  Cltamber  of 
Commerce. 

A  clause  providing  for  the  reference  of 
any  dispute  to  arbitration,  coutaiaed  in  a 
contract  effected  by  means  of  bought  and 
sold  notes,  identical  in  their  terms  and 
signed  by  the  rcbpective  p.irties  or  their 
agents,  constitutes  a  "  submission  "  within 
the  meaning  of  s.  4  of  tbe  Arbitration  Act. 
Cacrleon  Tmplate  Company  v.  Hughes,  (GO  L.J. 
Q.  B.  G40),  distinguished.  A  party  to  such 
a  contract  and  the  arbitrators  arc  entit- 
led to  proceed  in  tbe  absence  of  the  other 
party,  if  tbe  latter  has  had  due  notice  to 
attend  the  reference,  and,  although  the  Court 
will  not  decree  specific  perfovuiauce  of  an 
agreement  to  arbitrate,  yet  it  will  enforce  an 
ex-parle  award  made  on  such  reference.  In 
re  Smith  and  Service  and  Nelson  and  Sons,  (25 
Q.  B.  D.  545),  referred  to.— RAM  NARAIN 
GUNGA  BISSEN   v.  LILADHUH  LOWJEE, 

10  C- WN  814=33  tc)  1237. 

3  8.  4, 19— Taking  time  to  file  written  state- 
ment is  sup  in  proceedings. 

Taking  out  a  summons  for  further  timo 
to  deliver  a  written  statement  is  taking  a  step 
in  the  proceedings  within  the  meaning  of  S. 
19  of  tbe  .Arbitration  Act;  which  was  eximined 
and  explained.— SABAT  KUMAR  ROY  v. 
THE  CORPORATION    OP    CALCUTTA.     \\. 

OWN-  306  =  34.  C  443- 

4  S.  4,  ^0— Sec  Contract  Act  IX  of  1872.  s. 
28.  No  143  Col  294.  33.  C.   1169. 

5  8.  6— See  s.  4.  5—10.  C.  W.  N.  814.  No  2 
supra. 

6  8.  5  and!  10 — Permission  to  revoke  sub- 
mission  to  arbitration — Slating  a  case  by  arbi 
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trators  to  Court  for  opinion — Admissibility  of 
evidence. 

In  moving  for  leave  to  revoke  a  aubmis- 
Bion  to  arbitration  under  s.  5  of  the  Act, 
the  paper  procedure  is  that  it  should  be  by 
motion  in  Court. 

In  the  case  of  more  agreements  than  one 
between  the  parties  to  refer  their  differences 
to  arbitration,  and  their  consisting  that  the 
evidence  recorded  by  the  arbitrators  in  one 
of  them  would  be  treated  as  evidence  in  all 
the  submissions,  but  there  being  no  order 
consolidating  the  reference,  and  no  consent 
"anywhere  that  the  different  references  should 
be  treated  as  one,  it  is  not  competent  to 
any  party  to  seek  to  revoke  the  submission 
to  arbitration  in  all  the  different  oases,  by 
one    apiilication  alone. 

The  Indian  Arbitration  Act  (section  10) 
leaves  it  to  the  diserection  of  the  arbitrators 
to  state  a  special  caso  or  not  to  the  Court  as 
they  choose;  and  the  Court  has  no  power 
to  enforce  its  rulings  or  directions  upon 
the  arbitrators  if  they  do  not  choose  to 
follow  the  rulings  or  obey  the  directions. 
But  in  England  the  Court  can  compel  an 
arbitrator    to    state   a    case. 

A  party  to  a  submission  to  arbitration 
feelings  as  aggrieved  by  the  arbitrators  de- 
ciding improperly  or  erroneously  to  admit 
evidence  which  they  should  have  rejected, 
must  as  a  proper  course  apply  to  the  Court 
for  leave  to  revoke  the  submission.  On  such 
application  the  Court  will  accord  or  refuse 
such  leave  according  to  the  circumstances 
of  each  particular  ease  that  comes  before 
it.  The  power  of  the  Court  is  discretion- 
ary and  ought  to  be  cautiously  and  spar- 
ingly exercisei  but  such  power  should  be 
exercised  by  tne  Court  in  favour  of  the 
oppliccnt,  if  it  appears  to  the  Court  that  j 
the  main  object  of  all  submissions  to  ar- 
bitration which  is  to  obtain  "  speedy  end  of 
the  strife"  is  not  likely  to  be  attained  and 
the  applicant  is  likely  to  be  subjected  to 
"multiplied  expenses"  and  "interminable  de- 
lays "  by  the  conduct  of  the  arbitrators. 
Leave  to  revoke  should  be  accorded  to  the 
applicant  in  all  cases  where  ho  '■  can  es- 
tablish that  there  will  bo  failure  of  justice 
if  the  reference  is  allowed  to  proceed. " 
(2  Q.  B.  Q15,  23  Q  B.  D.  12  and  1  Q.  B.  D, 
102    referred  to  and  approved). 

The  arbitrators  ought  to  form  a  clear 
and  definite  opinion  as  to  what  questions 
are  referred  to  their  arbitrament,  and  decide 
what  is  within  the  scope  of  the  reference 
and  what  is  not.  This  will  easily  decide 
the  question  of  admissibility  of  any  evidence 
that  may  be  tendered  by  oue  or  other  of 
the  parties  b?fore  them.  In  re,  INDf.\N  .AR- 
BITRATION ACT  RE  ATLAS  INSURANCE 
Co.,  10  B   L   R.  351 

7  S.  IQ—See  s.  5,  10—10.  B.  L.  R.  351  No. 
6  supra. 

8  S.  11  (5)  cO  14  -Lower  Burma  Courts  Act, 
S.  U—Civ.  Pro.  Code,  S.  2— Order  dismissing 
application,  to  set  aside  award  is  not  a  decree 
and  is  non-appcalable. 


Under  this  Act  no  order  of  tho  Court  is 
necessary  for  the  filing  of  an  awar(f ;  and  au 
order  dismissing  an  application  to  sot  aside 
the  award  is  neither  a  suit  nor  au  appeal,  and 
there  is  nothing  in  the  Arbitration  Act  to 
show  that  it  is  to  be  treated  as   a   suit. 

Such  an  order,  therefore,  is  not  |a  decree 
within  the  meaning  of  S.  2.  Civ.  Pro.  Code, 
and  is  not  appealable  as   such. 

The  Arbitra.iou  Act  clearly  indicates  that 
an  award,  upjn  «  submission,  which  contaia 
no  provision  to  the  contrary,  is  final,  unless 
the  Court  in  which  it  has  been  filed  remits  it 
or  sets  it  aside.  33  C.  757  Diss.  KHATOUN 
BEE  u.  ABDOOL  RAHMAN,  14  R.  L.  R  129 
=4  L.  B  R.  249 

9.  S.  13- — Reference  to  arbitration  by  the 
parties— Award— Leave  to  file  by  plaintiff, 
application  for— TiUe-dceds— Discretionary  po- 
wer of  Court  to  remit  award  for  reconsider- 
ation to  arbitrators — Arbitration  Act  (IX  of 
1S09),  S.  13— Civil  Procedure  Code  (Act  XI  V 
of  1882),    S.    506  to  526, 

A  and  B  referred  certain  matters  in 
dispute  between  them  to  arbitrators  under 
the  Arbitration  Act  (IX  of  1399),  and  an 
award  was  made  by  which  .-1  was  ordered 
to  pay  a  sum  of  money  to  B,  upon  B 
delivering  up  certain  title-deeds.  A  there- 
after applied  to  the  Court  to  have  the  award 
filed.  B  objected  upon  the  ground  that 
there  was  no  finding  that  ho  was  in  pos- 
session of  the  titla- deeds,  and  asked  to  have 
the   award  romitted. 

Held  that  au  order  in  the  award  ou 
A  to  i)ay  a  sum  of  money  to  B,  on  the 
latter  giving  up  certain  title-deeds  (posses- 
sion of  which  was  denied  by  him)  could 
not  amount  to  a  finding  that  B.  was  in 
possession    of    the    title-deeds. 

Held,  further,  that  S.  50S  to  522  of  the 
Civil  procedure  Code  applv  to  arbitrations 
in  a  suit.— PUOTAB  GHUNDER  DSY  v 
TOOLSEQ    DASS    DEY,    29    C-  793- 

10-  S-  14— if-a  S.  11,  14— i.  L.  B.  R. 
24'.).    No  8   supra. 

11-  S-  19- —Jurisdiction  of  the  High  Court 
to  slay  proceedings  in  the  Court  of  the  Small 
Causes—  Arbitration,  reference  to. 

Tho  legal  proceedings  referred  to  in 
Section  19  of  the  Indian  Arbitration  Act 
does  not  necessarily  mean  legal  proceed- 
ings in  the  High  Court  alone.  Section  19 
of  tho  Indian  Arbitration  Act  gives  ijris- 
dictiou  to  the  High  Court  to  stay  pro- 
ceedings in  any  Court  in  the  Presidency 
Town  subordinate  to  its  jurisliction.  It 
does  not  indicate  that  the  legal  proceed- 
ings contemplated  must  in  Presidency  Town 
bo  proceedings  in  the  High  Court  a^d  not 
in  any  other  Court  subordinate  to  it  in 
that   town. 

Proceedings  taken  by  a  party  to  a  suit 
to  stay  legal  proceedings  under  the  pro- 
visions of  Section  19  of  the  Indian  Arbi- 
tration Act  arc  not  steps  "in  the  proceed- 
ings."    RALLI    BROTHERS   v.    N00RI\I\- 

HOMED.    8-  BL.  R-  955=31-  B-  236. 
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12-  S-  19.— Application  to  slaij  proceedings 
pending    artilration. 

SoQtiou  19  of  the  Arbitration  Act  only 
ai^pUes  whero  tliore  has  been  a  submission 
to  arbitration  before  the  commsncement 
of  the  legal  proceedings.  BAMJIDAS  POD- 
DAR   V.   HOWSE,   35  C-   199- 

13.     S.    19.— Sec.  S.  4,    19—34.  C.    443— No 

14:'.^"s'  20-— Sec  S.  4,  SO— 33.  C.  1100— No 
4   supra, 

91— Act  XXII  Of  lS9d— (Coinage  and 
Paper   Currency   Act.) 

I— See  Tender— J  AG  \T!  TARINI  DASI  v 
NABAGOPAL  GHAICl  5-  C-  L.  J-  270  =  84. 
C  305. 

'.92— Act.  V  of  1902-  (Administrator 
General  and   Ojjicial  Trustees  Act.). 

1— S-  4.    (2)— Sec    Admi7iistrator    Generals 

Act  I  of  isyo  s.  4  (a?)  (5)  No  1.  7.  B.  L- 
E.  195  =  29-  B-   188.  ,      ,, 

2 — Ojjicials  trustee  whether  prohibited  from 
heing  appointed  as  executor — See  Probate  and 
'Adminislralion  Act  V  of  1881— S.  17.  No. 
17    Col.  516.  85-  C  156. 

93— Act  IV  of  1203— (Provident  Fujids 
Act  —Amendment). 

(See  Act  IX  of  1S07  Provident  Fund) 

94— Act  V  Of  1908  (Civil  Procedure 
Code). 

{N.  B). — The  corresponding  sections  of 
the  old  Civ.  Pro.  Code  Act  XIV  of  1SS3  arc 
given  along  loith  the  Sections  of  the  new 
Code  Act   'V  of  I'JOS) 

1  S-  1=S.  I.— The  Code  of  Civil  Proce- 
dure is  jioJ  intended  to  be  and  is  7iot  ex- 
hanstioe—A  Lunatic  inaii  sue  Oiroughhis  next 
friend  though  nnt  adjiidi/cd  so. 

See   Order  XXXII    Rule   15  =  S.   463.  IQ. 

C  W-   N.   719-4.  C   L.   J.    306  =  33.  C. 
1094. 

2  S.  1=S.  1 — This  Code  is  not  exha^is- 
iive — 

The  Civil  Courts  in  this  country  have, 
in  matters  of  procedure,  powers  beyond 
those  which  are  expressly  given  by  the 
Code  of  Civil  Procedure,  which  binds  the 
Courts  only  so  far  as  it  goes.  The  Code 
does  not  affect  powers  previously  possessed 
by  them  unless  it  expressly  takes  them 
away.  It  does  not  affect  the  power  and 
duty  of  the  Courts  to  act  according  to 
equity  and  good  conscience  iu  cases  for 
which  no  express  provision  is  made.  The 
Court  has  an  inherent  power  to  do  that 
justice  for  the  administration  of  which 
alone  it  exists.  See  also  C.  P.  C.  D.  XLI 
R.  5,  0.  XNII  R.  11  and  S.  107  (S  545 
582).  PANCHANANSINGHA  ROY  v.  DWAR- 

Ka  nath  ROY.    3-0.  L.  J.  1906.  p.  29 


Sup:  Govt,  acts  (V  of  1908)  (Contd.) 

3.  S-  1  =  S.  1. — See  to  the  same  effect  as 
No  2  C.  P.  C.  O.  XLI  R.  5,  O.  XLI  R.  0.  & 
S.  144  (1)  (S3.  545,  546,  .583).  IIUKAM 
CHAND    BAID   v.    KAMLANANDSINGH.— 

3    C.  L.J-  67  =  33.   C.  927 

4.  8.  1=S.  1. — Code  not  exhaustive. — Sea 
S.  21  and  O.  XLJ  R.  23  (Ss.  25  and  562).— 
GURDliO  SINGH  v.  CHANDRIKAHSINGH. 
5  C  L.  J.  611. 

5.  S.  1  =  S.  1. — The  Tributary  Mehals  of 
Orissa,  of  tohich  Mourbhunj  is  one,  do  not 
form  pait  of  British  India — Sea  S.  44  and 
45  Ss.  229  (a)  and  229  (b).  RATAN  MAH- 
ANTt     V.    KHATOO    SAHOO.     6   C.   W-    If. 

6.  8.  1  =  S.  1.  Interpretation  of  statutes, 
573=29  C    400 

The  Court  should  not  in  interpreting 
a  statutes  consider  what  the  Law  was  be- 
fore the  passing  of  the  statute,  but  what 
the  legislature  has  said  to  bo  the  Law  after 
the  Act  is  passed.  LALA  SURA.J  PRASAD 
V.  GOLAB;GnAND.  6  C-  W-  N.  640  =  28  C- 
517  at  (528). — See  Construction  of   statutes. 

7.  8.  1  =  6'.  i. — Non-appearance  of  the  ap- 
pellant on  being  summoned  by  the  respondents 
as  witness— Suit  to  recover    diet  money. 

The  appellant  failed  to  appear  in  pur- 
suance of  the  summons  served  on  him  at 
the   instance   of   the    respondents. 

Held,  he  had  no  right  to  retain  the 
batta  paid  to  him  to  cover  the  expenses 
of  his  attendance,  and  the  respondents  whose 
money  was  paid  are  entitled  to  recover  it 
as  money  had  and  received  by  the  appel- 
lant (26  L.  J.  Q.  B.  ?9  followed).  There  is 
nothing  in  the  Code  or  in  the  rules  enact- 
ed, thereunder,  restricting  the  respondents 
to  proceeding.s  to  bo  taken  in  the  cause  by 
way  of  application  for  taxation  of  costs  and 
recovery  of  it  as  such.  N.'IPARiJA  DK- 
SIKAR   V.    VEERABADRAN    CHETTY.     17 

ML.  J.  143. 

S.  2  =  S  2--D':crcc—Th.Q  following 
orders  have  been  lield  to  be  dec- 
rees:— 

8.  In  a  suit  for  accounts  a  preliminary 
order  directing  accounts  to  be  taken.  See  O 
XX  R.  16  =  S.  215  (a).  KAKARAM  v.  RAM 
SARAN.     13P.  E.  1901. 

9.  Execution  of  decree — Order  dismissing 
application  for  execution  without  fixing  a 
date  for  its  dis2wsal — Ajipeal. 

Where  the  Court  executing  a  decree  dis- 
missed an  application  for  execution  of  a 
decree  without  fixing  a  date  for  its  disposal 
and  giving  a  notice  of  suoh  date  to  the  dec- 
roe  holder — 

Held,  that  the  order  of  dismissal  was  a 
decree  and  appealable  as  such  and  was  ultra 
vires.  The  lower  Court  was  apparently  ac- 
tuated by  a  desire  to  clear  its  lilos  of  a  long 
pending  execution  ease.  R.\M  CHAND  v, 
RAHIM  DAD.     180  p.  L.  R-  1902. 

10.  An  order  distnissing  objections  to  the 
execution  of  a  decree  for  default.  See  S.  2,  47 
(3)  and  96.  LAL  NARAIN  SINGH  v.  RA- 
EIUD-DIN.     28C.  81. 

11.  A  deceased  plainlifj's  son  applied  for 
ajipointment  of    Comtnissioner  to  divide   the 
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property  for  which  a  cwnpromisc  decree  had 
been  passed. 

'J'lic  application  was  dismissed  as  tima 
barred  uiidur  Art  178  Liinitatioa  Act.  Ou 
appeal  clio  order  rejecting  tho  application 
was  reversed.  On  soooad  aj)peal  it  was  oun- 
tended  tliit  the  order  was  not  appealable 
and  iLiiit  the  application  was  time  barred. 

Held  the  order  was  a  decree  and  appeal- 
able under  section  iji  (47).  LATUHM.VNAN 
CIIiiirTY   V.  HAM  N.ATHAN    CUEXTY.     14 

M  L  J  436 

12.  .-1'!-  order  setting  aside  on  appeal  the 
order  of  the  L'lwer  Appellate  Court  by  which  it 
had  rcvianded  IJie  case  to  the  court  of  original 
jurisdiction  is  a  decree  under  section  2  of  the 
Act.  See  'Executiuu  tof  Decree,  LAL.A 
BAGHUll.AJ  SmaH  V.  HERPKRSHAD.  5 
0-  C  301. 

13.  Land  Acqui.^ition  Act — Award— Decree. 
The    adj  idication  as  to    compensation  or 

apportionment  of  a  compensation,  under  the 
Laud  .Acquisition  Act,  tboujjh  called  an 
award  is  a  decree  within  the  meaning  of  this 
Beotiou.  See  Ijand  .Acquisition  Act  I  of  IS'J4 
S.  2G,  30,  54.  THE  ZAMIND  >U8  OF  DIIAR 
V.  KANA  OP  BHAG.A.T.  103  P.  L-  R-  1906 
=  53P  K.  1906 

14.  The  leoid  decree  when  used  in  the  N. 
W.  I'.  Tenancy  Act  II  of  1901  must  be  inter- 
preted aa  (Ujiiied  in  titis  code.  An  order  pass- 
ed in  the  cxcculion  proceedings  when  it  falls 
under  S.  2ii  (47)  is  a  decree  under  section  2. 
gee  N.  W.  P.  Tenancy  Act  II  of  1901.  S.  17G, 
177,   193.     KHAUAK  SiNGH  v.  POLA  RAM 

A-  W-  N- 1904  P- 156, 1  A-  L-  J.  805  =  27  A- 
SI 

See   to   the   same   effect     DHANI  RATiI  v. 

BHOLA  SINGH,  A.  W-  K-  1S04  P- 152  =  27 
A-  21  PC-  <  ^ 

15-  A  deo.ee  holder  claimed  mesne  profits 
in  the  execution  pvoecodiugs  for  U  years  from 
the  date  of  the  institution  of  the  suit  down 
to  tho  recovery  of  possession  by  Uim  (wliich 
was  after  his  being  suoeossful  in  the  Privy 
Council).  The  Distriut  Judge  allowed  bim 
mesne  profits  for  three  years  only. 

Hild,  that  the  decision  was  a  decree 
under  this  section  and  appealable  under 
section  540  (9G).  BHUP  INDKU  BAHADUR 
SINGH    V.  BI.JE    B.aHADUR    SINGH.     23 

A-152P.C.  =  2B  L- P.  978  =  5  0-  W- K- 52 
=27  I  A-  209  p.  C- 

16.  An  order  aUo:cinij  agreement  to  refer  to 
arbitration  to  be  filed  is  a  decree.  See  C.  P.  G. 
Sell.  II    Rule    17   (S.    52.S).     NARPAT  RAI  v. 

DEBIDAS.  126  P-  B-  1907=50  P.  L-  K- 
1908. 

17.  An  order  passed  on  an  application  to 
file  an  award  refusing  the  same  is  a  decree  and 
as  such  appealable. — See  Sub.  II,  Rule  20  mid 
Sections  9o  and  ll.'i,  (S.  525.  540.  GJ2). 
PONNU  SAill     MUDALl    c.   JIANDI    SUN- 

DARA  MU!)\Li,  M-  L  J.,  1904.  P- 356 
=27  M.  255. 

18.  An  order  rejected  appeal  as  presented 
0  II  of  tin  e  ..1  a  decree  within  the  meaning  of 
t'lis  seclhn  and  froii  .such  decree  a  second 
appeal  woa.d  Uc  to   the  Ibgh   Court.— 1  A.  42, 


9  B.  452, 12  C.  30, 16  M.  285,  22  II,  15G  followed. 
SAJIINATHA  AIYAR  v.  VENKATA   SUBBA 

AIYAR.    13  M.  L-  J ,  300  -  27  M  21- 

19.  Anoider  directing  an  award  made  on 
private  arbitration  to  be  filed  is  a  decree  and 
as  such  appealable,  but  an  order  disalloiuing 
the  filing  of  such  aioard  is  not  appealable. — 
KATIKRAM    v.    BABOOLAL.     A-     W-    N-. 

1903.  P  234-26  A.  205- 

20-  -l"  order  passed  on  an  application 
praying  for  the  revocation  of  Letters  of  Ad- 
inliiistratioii,  presented  to  the  Court  under  s.  50, 
Act  Y  of  ISSl  which  rejected  such  an  applica- 
tion is  a  decree  and  is  as  such  appealable. — See 
Probate  and  Letters  of  Administration,  Act 
V  of  1.S91,  Sections  50,  55.  GO  and  83,  No.  40, 
col.     522.     SHEIKH     AZI.M     v.    CHANDB.\ 

NATH.    8  C   W  N-  748- 

S.  2=^  .'.— Tlie  following  orders 
have  beon  held  not  lo  ba  decrees. 

21.  Held,  by  llie  full  Bench  of  the  Cliief 
Court.  (Reid  and  Chaterji,  J.  J.,  diosenling) 
that  an  order  by  which  a  suit  is  dismissed 
iu  default  under  S.  102  of  the  Code  (0.  IX 
R.  8)  does  not  amount  to  a  decree  as  this 
term  has  been  defined  iu  section  2  of  the 
Code  and  therefore  no  appeal  lies  from  that 
order.  K  \NHAYALAL  v.  THE  NATIONAL 
BANK  OF  INDIA,  LD.,  DELHI.     121  P.  B,., 

1907. 

N.  B.— This  ruling  was  under  C.  P.  C, 
Act  XIV  of  1SS2,  but  now  section  2,  clause 
2,  sub-clause  (b)  of  the  new  Code  Act  V  of 
1908  makes  it  clear  that  such  an  order  is  not 
a  decree. 

See  to  the  same  effect  Amritolal  Mukerji 
V.  Ram  Chandra  Roy,  29  G.  60,  12  M.  L.  J., 
1902,  p.  473,  4  L.  B.  R.  17,  5  0.  C.  294. 

Therefore  30  C.  GGO  P.  B.  =  7  C.  W.  N., 
486,  &a.  to  the  contrary  must  be  held  to  bo 
overruled  by  S.  2  (2)  (b)  of  tho  new  Code. 

22-  ••!  Dibtrict  Judge's  order  dismissing  an 
application  made  to  him  for  apportionment  of 
compensation  under  Ss.  IS  and  30,  Land 
Acquisitio>i  Act  I  1S94  is  7iot  a  decree. — See 
Court  Fees  Act  VII  of  1870,  No.  121,  col.  134. 
HARRISH    CH\NDRA   v.   BHOBA  TARINI 

DEBI.    8  C-  W-  W-,  1904.  P-  321- 

23  An  order  in  esecutiou  of  a  dec- 
ree passed  uudcr  seotiou  9  of  the  Spe- 
cific Relief  Act  is  not  a  decree  and 
therefore  not  appealable.  T  HOM  aS  SOUZEA 
V.    GULAJI   JIOIDINBEARI    18.  M-    L-    J- 

214  =  23-  M-  438 

24-  Wliere  a  plaintiff  withdraws  from  a 
suit  or  appeal  without  permission  to  suo 
again  obtained  from  the  Court  and  the 
suit  is  ooiiseqnenty  dismissed,  such  a  dis- 
missal   is    not    a    decree  6  0'  C-  48    at    50- 

25-  y'"!  proceeding  of  a  Court  of  Justice 
in  the  exercise  of  itsinhcrent  power  to  punish 
for  contempt— 3  A.  L.  J.  16^A.  IK.  N.  l'M5 
P.  9-27    .1  .;  8   See  al-o  to     the     same   effect 

=  2  A  L.  J.  18-A.  W-  N-  1905-  P- 10  = 
27  A  380. 

23.  *D  order  passed  by  a  District  Judge 
refusing  to  entertain  a  claim  under  tlie  Laud 
Acquisition  .\ct  and  directing  the  parties 
there  to   have   a   resort    to     the    Civil  Court 
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for    their    redress   is    not  a  decree    8-   C-  W- 

N-  321. 

L>ce  dercec.  Construction  of — Form  of — in- 
terjirclation  of,*  etc.,  vnder  Decree. 

27-  S.  2  ^S'.  ^—Decree-holder— Tha  trans- 
feree of  a  decroo-holder  is  a  decree-holder 
and  can  apply  as  such  for  the  execution 
of  the  decree  so  transferred  to  him.  2  M. 
L-  T-  339.  14  M-  :ii-  J-  893-  See  to  the 
savic   cjj'cU    to     M.   L.   T.    :  " 

28      S-     2  =  S.  2.—Forei,jH  Courts. 

The  Supreme  Court  of  Mauritius  is  a 
Foriigii  Court  within  this  dofiuition  and  its 
jud-uieuts  iire  foreign  judgments— 6.    C'  W- 

K.  829  at  833- 

28  A  S-2=S.  3 — Jiidje — His  discretion. 
The  Judicial  Commitleo  are  always  slow 
to  interfere  in  and  reverse  the  decisions  of 
Courts  below  when  they  are  made  in  the 
delicate  exercise  of  a  discretion  vested  in 
them  by  Law.     6-  A-  238-  243-   (P-  C-) 

29.  A  judgment  of  any  Colony  Court 
subject  to  British  Crown  against  a  person 
who  was  absent  when  the  judgment  was 
passed  and  who  was  not  a  resident  nor 
the  suViject  of  the  colony  can  not  be  en- 
forced against  him  simply  because  he  is  a 
Bubjocl  of  the  same   Sovereign— 29  C-  508- 

30.  g.  2-  =  S.  2 — Leyal  Representative. 
This  term  includes  an  executor  and  admi- 
nistrator, a  "next  of  kin",  a  reversioner,  an 
executor  de  son  tort  an  heir  and  also  a 
person  vpho  represents  the  estate  of  a  de- 
closed   person,   8-   C-   W-    N.   848- 

SO  a.  It  includes  a  Reversigner  and  a 
surviving  co-parcener— H  C.   W-   N-  168- 

31.  s-  2  =  S.  3- 

Legal  Kopresentative  includes  subsequent 
transferees  froiii  the  transferee  of  the 
decree-holder— 27   C-    670- 

31  b.  It  aL-o  includes  a  person  who  with- 
out any  title  at  all  becomes  the  possessor 
of  a  deceased  Hiudus  estate  i.  e.  an  exe- 
cutor  de   son  tort,  30   C-  1044- 

32-  An    auction    purchaser   is  the   repre- 
.  sentative  of   the    d->cree  holder    for    the  pur- 

l)oso  of-S  244= S  47-28  M-  87-  But  See 
contra   23    B   631. 

S2  a.  It  includes  the  purchaser  of  » 
Bului  Tinure  9  C.  W.  N.  824  =  32  C.  1031 
and  the  lostee  of  a  lease  from  the  judg- 
ment debtor  when  his  property  was  under 
attachment,    23   C-   492. 

33-  Legal  representative  includes  a  trans- 
feree of  the  judgment  debtor.  2  M.  L.  T. 
347  =  17  M.  L.  T.  291.  9  C.  W  N.  134,  1 
N.    L   R.   49;    and    an     official     assignee.     5 

C.  W  N,761  =  ii8  C    419- 

But  sc.  iu  the  contrary  in  the  case  of 
an   Vflii-ial   A.^siyme  29   C.   428. 

&'.(!  al.o  S.  ii  and  50  and  Legal  Bepre- 
sentntice   on  this  point. 

34.     Legal  Representative  does  not  inclnde:- 

A  transferee  of  a  decree  8  0.  C.  370, 
nor  the  company  which  is  the  transtereo 
of  another  company  30  C.  961,  nor  a  per- 
son who  does  not  in  law  represent  the 
estate  of  a  deceased  person  nor  a  purcha- 
ser  of  tho  rights  of  a  teuaut  before  a   rent 
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decree  was  passed  against  tho  latter  6  O. 
W.  N.  127,  nor  the  purchaser  of  a  mort- 
gaged property  sold  in  execution  of  a  simple 
money  decree,  is  such  in  respect  of  the  mort- 
gaged decree  an  execution  of  which  is  sought 
agaiust   him.    23    A-  450- 

35-     S-  2  =  S.  2— Mesne  profits. 

This  term  includes  profits  which  a  per- 
son in  the  wrongful  possession  of  the  pro- 
perty has  actually  realised  from  the  property 
without  a  failure  to  use  ordinary  diligeuco 
in  collecting  ihe  same.     25  A-  263  at  269- 

35  (a).  Mesne  profits  aio  due  from  tha 
date  of  wrongful  possession  but  interest 
thereon  would  be  due  from  the  daj'  on  which 
each    iustalmcn',    bocoraos   due.     A-    W-    N-> 

1903,  p.  42=25  A  275- 

36.    S- 2  =  S.  .a.— 0^<i(3j-. 

See  notes  on  "  decree "  Nos.  21  to  26 
supra. 

87-  S-  2  =  S.  2. — Pleader,  Advocate — Suit 
against  an  Advocate  for  return  of  back  fee. 

A  suit  is  not  maintainable  against  an 
Advocate  for  return  of  back  fee,  deposited 
with    him   by  his  client.     49  p.  R.  1906  F- 

B=106P-  L   R1906 

37  (a)  A  Barrister  can  not  sue  for  his 
fees  for  professional  services  nor  can  he  ba 
sued  for  refund  of  fee  on  his  failing  to  per- 
form his  services.     25  A-  509- 

87  (b)  ^  Barrister  can  sue  his  clients 
for  his  fee  for  professional  services  and  like- 
wise he  can  be  sued  by  his  clients  for  neg- 
ligence.   4  L-  B-  R-  55  F-  B- 

87.  (C)  Where  there  is  no  special  ag- 
reement a  pleader  can  recover  only  a  fait 
remuneration   for  tha  work    done    by   him. 

40  C. 845 

38  A  Barrister  has  no  right  to  practice  in 
India  as  a  Barrister,  but  he  asks  for  permis- 
sion to   practice  as   an  Advocate. 

On  being  admitted  on  the  rolls  of  a 
High  Court  he  acquires  rights  nnd  becomes 
subject  to  the  liabilities  of  nn  Advocate. 
Therefore  his  professional  staius  iu  this 
countrv    is  that  of  an  Advocate.     4  ti.  B-  R- 

55  =  1  M.  L.  T  252  =  3  A-  L-  J.  592= A-  W- 
N  1906  page  226  F   B- 

38  (a)  ■■^  pleader's  fee  under  s.  52  regu- 
lation 2  of  18'i7  should  bo  calculated  on  the 
actual,  value  of  the  property  iu  dispute  and 
not  on  the  valuation  of  the  claim  for  the 
purposes   of  Court   f«e.     7  B    L-  R-  131  =  29 

B  229  ,    , 

38-  (b) — I"  "■  vedemption  suit  the  Pleader  s 
fee  should  be  calculated  on  the  amount 
of  the  principal  sum  secured  by  the  mort- 
gage deed.     6  0  C-  130- 

38-  (C)  III  a  preemption  suit  it  ought 
to  be  calculated  on  five  times  tha  Govt. 
Revenue  assessed  on    the   laud   7-  0.  C-  43- 

88-  (d) — No  agreement  to  pay  fee  can 
bo  sued  upou  unless  it  is  in  writing  and 
filed    in   Court   1.   M-  L- T-  242=3  A- !•■  J. 

679  =  A  W   i'J-  1906  P   235  F-  B. 

38     (e)     E.rlortior.atefecs. 

An  Agreement  by  which  a  client  agreed 
to  pay  one  lack  of  rupees  to  his  pleader  for 
conducting  Uis  case   and  a  proijortiouately 
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less  sura  if  the  suit  wa:j  decreed  for  a  lesser 
auiouut  was  held  to  bu  a  grossly  unprofes- 
sional conduct  as  it  amounted  to  sharing  in 
property  in  dispute.  4  0-  C-  229.  Sec  Legal 
Practitioners  Act  Id  of  lb79  S.  '-iS,  20,  etc. 

39-  The  Advocate  General  can  not  be 
compolltd  to  make  discovery  upon  Oath, 
in  a  8uit  filed  by  him  at  the  instance  of 
the     rijiators,    under     the    provisions    of   S. 

539  (s.  \)-i,  U3)  c-  p.  C— 8-  B-  L-  R.  565  = 
80    B    574. 

40-  I'leader's  power  to  bind  his  client. 

A  pleader  has  not  generally  a  power  to 
compromise  a  case  on  his  client's  behalf 
unless  he  is  specially  authorized  by  him 
to  do  30.  But  where  a  pleader  entered 
into  a  compromise  on  the  instruction  of 
a  person  waiting  the  case  on  behalf  of 
his  clients  such  a  compromise  will  bind 
the  client  if  he  ratifies  the  acts  and  the 
compromise,  oven  though  such  other  per- 
son had  no  authority  at  all  to  hind  the 
client   by   his   Act— 6.  C-   W-   N-   82. 

41.  Giving  up  of  an  issue. 

A  Valjil  having  a  general  power  given 
to  him  by  his  client  to  conduct  a  case  has  by 
implication  a  powor  to  give  up  an  issue 
which  he  does  not  consider  fit  to   be  pressed 

25  M  367  p.  C- 

42.  His  power  to  refer  to  arbitration,. 

A  pleader  can  not  refer  a  case  to  arbi- 
tration unless  he  is  expressely  authorized 
to  do  so  by  hii  client.  A  Vakalat  Nama 
in  general  terms  is  not  sufficient  for  this 
purpose.  But  where  his  client  knows  about 
the  reference  and  acquires  therein  he  can 
not  attersvards  raise  an  objection  to  the 
effect  that  his  Pleader  had  no  authority 
to     make    the    reference,     A.    W.  N.     1907 

p.  139=4   A  li  J   343  =  29  A    429. 

43.  Remarks  against  a  Pleader.  Whore  a 
Court  makes  any  remarks  against  a  Plea- 
der or  an  Advocate  he  is  entitled  to  a 
copy  of  them,  so  that  he  may  place  his 
own  conduct  before  the  J  particular  court 
in  the  light  most  famourable  to  him  so  that 
such  Court  may  alter  or  modify  tbe  re- 
marks-6  B    L    R    540. 

44-  Where  a  Pleader  fails  to  appear  in 
answer  to  a  charge  preferred  against  him  un- 
der S.  U  Act  XVIII  of  187'J,  there  is  no 
provision  of  law  which  authorises  the  issue 
of  summons  or  warrant  against  him — 3 
M    L.  T    237. 

45.  Professional  Misconduct — Non-payvient 
of  Money  drawn  from  Court. 

A  pleader  drawing  money  from  Court  and 
not  paying  it  to  his  client  but  compelling  the 
latter  to  institute  a  suit  against  him  for 
recovering  the  money  is  guilty  of  profes- 
sional   misconduct — 31  C-  41. 

46-     Pleader's  brilmig  a  icitncss. 

Where  a  Pleader  pays  or  offers  the  pay- 
ment of  money  to  a  witness  to  induce  him  to 
speak  the  truth  or  to  prevent  him  from  giving 
faloC  evidence  in  a  case  or  to  induce  him 
to    keep    back    unfavourable   remarks. 

Held  that  this  act  of  the  Pleader  amounts 
to  a   professional  misconduct — g  C-  W-  N- 


45. 

47.  Previous  misconduct  of  a  Legal  Practi- 
tioner. 

Defect  of  Character  which  was  in 
existence  prior  to  the  enrolment  of  a  legal 
Practioners  e.  g.  his  being  departmeotally 
punished  when  in  Governmeot  service  be- 
fore his  enrolment  as  a  pleader  can  be  mada 
a    ground    for     his   dismissal — 6   C«    W-    S- 

556  F  B. 

48-  The  use  of  highly  objectionabla 
language  by  a  INIukhtar  in  a  letter,  which, 
he  was  retained  to  address  to  the  presid- 
ing officer  of  a  Court  concerning  his  su- 
pervision of  his  subordinates  was  held  to 
amount  to  a  gross  improper  conduct  2' 
p.  L.  R.  166  =  9  p.  R.   1902. 

48  (A)  An  Advocate  malcing  reckless 
imputations  regarding  a  court  of  j  istioe  can- 
not shelter  himself  behind  hisclieuts' instruc- 
tions. An  advocate  was  suspended  for  this 
misconduct.     L-  B.  1903  P.  130  F.  B. 

48  (B).  A  Pleader  scandalising  a  court  of 
justice  libeling  its  integrity  or  tlie  integrity  of 
its  officers  and  pioceedings  amounts  to  a  mis- 
conduct—3.  A.  L  J.  59;i  =  l.  M-  L-  T.  ^52- 
A.  W.  N   1906  P.  223 

49-  Where  a  mukiilar  who  bad  been  re- 
tained; by  the  complainant  to  conduct  his  case 
defended  the  accused  when  the  latter  was 
retried  after  the  order  of  his  discharge  was 
set  aside  on  revision  — 

Held  that  the  mukhtar's  conduct  was 
grossly  unproper — ti.  C.  TO.  12  B  9.5  referred  to. 

45  P  L.  R.  1904  =  2  P  R   1904-  Cr: 

50-  It  amounts  to  professional  misconduct 
of  a  legal  practitioner  to  stipulate  with  his 
client  to  share  in   t;i ;    results   of    litigation — 

141  P  L  R  1904  =  69  P.  R  1904- 

51.  An  agreement  to  receive  any  part  of 
fees  on  a  client's  success  is  professional  mis- 
conduct.—83  p.  LR  1907  =  61  p.  R  1907. 

51  A.  An  advocate  agreeing  with  his 
client  to  do  his  work  at  half  the  usual  rates 
is  guilty   of   profossLOual    misconduct   84.  C- 

729. 

52. — .'Advising  a  client  whose  witnesses  had 
not  come  to  absent  himself  in  order  that  the 
suit  may  be  dismissed  in  default  and  not  on 
the  merits  for  lack  of  evidence  was  held  to 
amount  to  professional  misconduct  under 
S.  13  Act  XVIII  of  1879—56-  P.  R-  1902- 

53  — His  negligence. 

Where  a  legal  practitioner  for  the 
respondent  refused  to  sign  p.  receipt  of  notice 
of  the  date  fixed  for  heari;,^  of  an  appeal  and 
did  not  inform  his  clients  of  the  notice,  the 
court  was  heid  to  have  acted  properly  in 
bearing  tlie  appeal  ex-partc  and  an  applica- 
tion to  restore  the  appeal  was  rejected.  It 
was  held  that  the  client  could  sue  the  plea- 
der for  his  this  negligence.  A-  W.  If.  1905- 
p.  44. 

54. — .K  pleader's  being  guilty  ..  '  a  criminal 
offence  or  of  a  misconduct  is  not  a  sufficient 
rea>:on  for  not  renewing  his  certificate.  If  the 
judge  thinks  that  tlie  pleader  is  guilty  of  any 
misconduct,  an  action  should  be  takv;n  by 
him  under  S.  li  Act  XVIII  of    1879.    A- W. 
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N1901P  BO- 
SS.    No  Professional  Misconduct. 

A  Pleader  indebted  to  his  client  en- 
deavouring to  get  the  client  accept  a  less 
amouul  than  that  oiMginally  due  from  him 
is  not  guilty  of  grossely  improper  oouduot. 
5  A-  L-  J- 126 

56-  If  a  Pleader's  practice  is  small,  it  is 
no  reason  for  refusing  to  renew  his  certi- 
ficiite-     A-  W-  N-  1901  p.  60  at  p  61- 

57-  A  Pleader  alleging  in  his  capacity  of 
a  suitor  that  a  certain  officer  of  tlie  court 
had  b'jou  Ijribed  by  hi-i  adverse  party  in  the 
suit  does  not  amount  to  professional  mis- 
conduct.   6  C'  W-  Jf-  45- 

58-  Chamjing  sides. 

A  Pleader  who  after  his  dismissal  with- 
out a  misconduct  on  his  part  or  after  the 
close  of  the  business,  can  change  sides  against 
his  former  employer  provided  he  has  no 
secret  to  carry  with  him  that  can  be  used  to 
the  prejudice  of  his  former  client.  But  he 
can  not  do  so  when  he  is  neither  discharged 
bv  his  client  nor  the  business  is  closed  for 
which  he  was  retained.     45  P-  L-  R  1904  = 

2  ?•  Pv  1904  Cr- 

58-  (a)  No  Legal  Practitioner  who  has 
substantially  conducted  the  case  of  one  party 
in  the  first  court  should  be  allowed  to  appear 
against  that  party  in  any  subsequent  stage 
of  tiiat  case  whether  in  the  original  or  in 
any  superior  court  except  in  the  case  of  2nd 
appeals  under  circumstances  I.  N.  L.  R.  52 
at  57.  For  other  cases,  see  Legal  Practitioners 
Act  XVIII  of  1879  columns  500,  512. 

59.     S.2  =  S.2—59.     Public  Officers. 
The  following  persons  are  public  officers: — 

60-  The  Administrator-General,  S  C.  W.  N. 
913.     See  C.  P-  C-  S.  80  (S-  421) 

61.     An  Official    Assignee   of  the  Insolvent 

Court.    4B.  li.  R.  929-26  B- 809- 

62-  ^  pjon  attached  to  a  Supsriutendont 
of  the  Salt  Department.     28  C-  314- 

62-  (a)  An  officer  attacliod  to  the  Indian 
Staff  Corps  but  not  an  officer  of  the  regular 
forces.     143  p.  L.  R   1902- 

63-  The  following  persons  arc  not  public 
officers: — 

The  Manager  of  an  estate  under  the 
Court  of  Wards.     28  C-  344- 

64 — S.  2  ^nd  4:7  S.  3,211 — Limitatiou  Act 
(XV  of  1877),  Schedule  II,  Articles  17S,  179 
— Partition  dscree.  Application  for — Actual 
partition — Liviitation. 

A  suit  for  partition  was  compromised. 
One  of  the  plaintiffs  died  and  his  son  made 
an  application  for  appointment  of  a 
Commissioner  to  divide  the  property.  The 
application  was  dismissed  on  the  ground 
that  it  was  barred  by  article  178  of  the 
second  schedule  of  tlje  Limitation  Act. 
On  appeal  the  order  r'j  oting  the  appli- 
cation was  reversed.  Oji  second  appeal 
it  was  contended  that  the  order  was  not 
an  appealable  one,  and  the  application 
was  barred  by   limitation. 

Held  that  the  contention  had  no 
force.  The  order  was  a  decri'c  and  the 
question      having       boon      decided      under 


section  244  of  the  Civil  Procedure  Coda 
an  appeal  lay  against  it.  Assuming  that 
there  was  no  decree  to  bo  executed,  that 
the  Court  erroneously  supposed  the  matter 
Wis  one  in  execution  and  that  he  proceeded 
to  decide  that  the  right  to  obtain  such  ex- 
ecution was  unenforceable  by  lapse  of  time, 
such  usurpation  of  jurisdiction  with  the 
object  of  putting  an  end  to  litigation  could 
not  make  the  -order  passed  in  consoquenoe 
thereof  the  less  appealable  than  would  have 
been  the  case  had  the  order  been  passed  in* 
execution  proceedings  under  a  decree  duly 
passed. 

Held,  also,  that  the  application  by  the 
son  was  not  governed  by  article  178  of  the 
second  schedule  of  the  Limiration  Act.  The 
appointment  of  a  Commissioner  was  one 
which  it  was  competent  to  the  Court  to 
make  without  being  put  in  motion  by  any 
party  to  the  litigation  LVTGlIMANAN 
GHETTY   V.  RAMANATHAN  GHETrY.     14 

M-  li-  J.  436- 

65  S.  2  "■"■d  i7,  S.  2  and  2U~0rdcr  passed 
in  exercise  of  isomer  to  punish  contempt  of 
Court  —  Decree —  Appeal  —  Revision  — Appeal 
treated     as  revision. 

The  appellants  collected  debts  due  to 
their  debtor  after  those  debts  had  been  at- 
tached by  Court.  On  the  application  of  the 
attaching  decree-holders  the  appellants  were 
ordered  to  deposit  in  Court  the  sums  re- 
covered by  them  including  the  amount  of 
costs  they  had  spent  in  reihzing  the  dab.i3. 
On   appeal   against   the   ordor^ 

Held,  that  no  appeal  lay  from  the  order 
of  the  Court,  for  the  order  of  C-)urt  was 
passed  in  the  exercise  of  its  inh  rent  pjwer 
to  punish  for  contempt  of  Court;  and  the 
proceedings  did  not  coma  under  s.  244  of  the 
Civil    Procedure    Code. 

In  this  case  the  High  Court  directed 
that  the  memorandum  of  app9\l  be  entered 
on  the  fila  as  an  application  for  revision, 
and  — 

Held,  further,  that  the  appellants  were 
wrongly  required  to  deposit  in  Court  the 
amount  of  costs  of  suits  sp^nt  by  them  in 
realizing  the  debts  which  thoy  recovered 
along    with   the  debts.     GODU   RAM   v.    SU- 

RAJ  M\L,  A.  W-  N- 1905  P- 10  =  2  A-  li. 
J- 18  =  27  A- 330- 

63     S.    2    and  47,  s.    lOt   O.    XLIII  B.    I 

and  s.  ll.j-s.  2tl,  5'>i  and  G22— Order  absoluta 
for  foreclosure — Notice — Appeal — Second  appeal 
— Revision,.  • 

When  an  order  absolute  for  sale  of  mort- 
gaged property  has  been  made,  any  question 
that  arises  as  to  that  order  absolute  for  sale, 
is  not  a  question  relating  to  the  execution 
of  the  decree,  within  the  moaning  of  s.  244 
of  the  Civil  Procedure  Code— 25  Cal.,  133, 
followed. 

No  second  appeal  lies  against  an  ord-ir 
passed  by  an  appellate  Court  setting  aside 
such  an  order. 

Section  87  of  the  Transfer  of  Property 
Act  does  not  require   any   notice  tj  bj  given 
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to  tbo  jiidgraent-dobbor  before  an  order 
absolute   is   mide. 

The  High  Court  in  tba  interests  of 
justifio  treated  the  second  appeal  filed  in 
this  case  as  a  revision,  and  reversed  the 
order  of  the  Lower  Appellate  Court,  sot- 
ting aside  the  order  absolute  passed  by 
the  Court  executing  the  decree.  TARA 
PADO  GHOSE  V.  KAMINI  UASSI  29-  C- 
644. 

67.— S.   3,    i7,   0.   XXI.  R.    69— S.   2U,  291 

and  5S3— Mortgage-decree— Order  absolute  for 
sale — Appeal  aiiainst  order  posipoiiing  sale- 
Transfer  of  Property  Act  {If  of  1S33),  Sec- 
tions  17   and    8'J. 

On  appeal  against  an  order  postponing 
the  sale  of  the  mortgage  properties  men- 
tioned in  an  order  absolute  for  sale  and 
giving  the  judgment-debtor  time  to  have 
his  estate  taken  charge  of  by  the  Court 
of  Wards,  so  that  arr.mgemonts  might  be 
made  for  paying  off  the  decree  objection 
was  taken  for  the  respondent  that  no  ap- 
peal lay  from  the  order  as  it  was  an  or- 
der under  section  291  of  the  Civil  Proce- 
dure Code  and  not  under  section  244.  It 
was  also  urged  for  the  respondent  tliat 
the  execution  Court  had  no  power  under 
sectiin  545,  Civil  Procedure  Code,  to  stay 
execution,  that  it  could  not  stay  the  sale 
{or  the  purpose  of  giving  time  to  the 
i  idgment-debtor  to  pay  off  the  decree,  the 
printing  of  such  time  being  in  contraven- 
tion of  the  provisions  of  section  89  of  the 
Transfer  of  Property  Act,  and  that  if  it 
had  power  to  adjourn  the  sale  it  ought 
not  to  have  exercised  that  power  witliont 
imposing    terras   upon   the  judgment-debtor. 

Held,   that    the   order     was     appeal  ihle, 

Hdd,  al^o,  thit  the  Court  h.i  1  no 
power  to  adjourn  the  sale  with  a  view 
to  give  time  to  the  judgment-debtor  to  raise 
money  to  pay  oS  the  decree,  but  it  could 
adjourn  the  sale  in  order  to  have  a  better 
sale  in  the  eveut  of  want  of  bidders  or 
for  other  similar  reasons.  25  C,  70:]  dintiii- 
gnifthi'd.  24  B.,  mO  ll'scnted  from.  SHYAM 
kiSHEN   V.   SUNDER   KOER   31  Q  373. 

68.-8.  2-  *7,  0.  XLl.  R.  69.  s.  2il  and 
5i5  --ippeal  against  order  refining  to  stay 
execution — D.'cri'e — Order — Discrrfinn  of  Court. 

An  order  passed  by  an  appjUate  Court 
under  section  515  of  the  Civil  Procedure 
Code  refusing  to  stay  execution,  being  not 
a  decree  as  defined  in  section  2  and  being 
not  an  order  mentioned  in  section  583,  is 
not   appealable.     12   i'.,    279   not  followed. 

Courts  of  appeal  should  not  lightly 
interfere  with  a  discretion  delibarately 
exercised  by  a  lower  Court.  26  All,  238 
referred  to.  RA!iIOH\NDRA  KASTUR- 
CHAND    V.   BALilUIvlND  CH.A.TURBHUJ. 

6BL.R  780  =  29.  B  71 

69  S.  2.-  a  id  9o  =  0  XXXr  R.  1.  S- 
104  OXLIIIRI^S.  2,  473  (c),  540,  588,  (23) 
. — D.cree — Order  —Appeal  —Interpleader  sni.t. 

Held  that  an  adiudication  upon  the 
claims  of  defendants  lu  an  iutci-pletdei-  sail 
is  a   dooroo   and   appealable    as    such     un- 
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der  rf.  510  of  the  Code  of  Civil  Prooadura 
and  not  under  S.  53 ^  of  thj  Cole.— ^lA- 
HARV.J   SINIH  V.    CHITTARMVL.     1907 

A.  W-  N-  270=4  A-  L  J.  6d3.=30.  A- 
22 

70,  8.  2  and  106  =  3.  3,  351,  51)  and  ■'}39.', 
The  order  granting  a  p3titio:i  to  be  dec- 
lared an  insolvent  passed  by  a  Court  of  .Small 
Causes  exercising  the  po-versof  a  Subordi- 
nate .Judge  is  appaalable  in  every  case  to  the 
District  Court  and  not  to  the  Hi^h  Court. 
17  Mid.,  377,  dissented  from,  13  M.id.,47:!: 
1}  Mid.,  89  and  21  Bwi.,  15  niferrel  to.  DB3I 
PEIiSHAD  V.  JvMi^A  DAS.     23  A   53- 

71.  S.  2-  0.9R.  S  =  S.2,  102.  Sea  Pro- 
vincial SmiU  Cause  Courts  Act  I.K  of  1387 — 
S.  17  (1)  No.  20  Col.  768-4  L.  B.  R.  1907.  P. 
17. 

72-  S.  2  0.  9  R.  9,  0.  9  R.  13,  S.  47  {3), 
S.  96,  S.  111=3.  2,  103,  /OS,   3H  (c),  540,  617. 

Held,  that  an  order  disra  ssing  o'jjectious 
to  the  execution  of  a  decree,  for  default,  is 
appealable.  15  AIL,  359;  23,  Gil.,  115  and 
827,  dUthijiti^hed.  t,\0  NARVIN  SINGH 
V.  RAFI-UD-DIN.     23  C-  81- 

73.  8.  2  O  IX  R.  9,  0.  XLI  B.  17,  0. 
XLIR.19.S.  100.  s.  101.  0  XLIII B.  l=s.3. 
103,  556,  558,  534  and  533— Order  dismissing 
appeal  for  default  not  a  decree. 

A  decision,  dismissing  a  suit  under  S. 
102  for  default  of  appaarance  of  the  plain- 
tiff or  dismissing  an  api^eal  'uoder  S.  556 
of  the  Code  for  default  of  appairaooo  by  the 
appaallant,  is  not  a  decree  within  the  moan- 
ing of  S  2  of  the  Code,  inasmuah  as  there  is 
no  'formal'  expression  of  an  adjudication 
upon  any  rignt  claiuied  or  d;fenje  set  up. 
(8  A  354,  9  A.  427,  16  B.  23  30  C.  630.  2  M  75, 
22  M.  221  all  dissented  from  )  DvKSl-IlNA- 
MURl'HY  PILL\I  u.  THK  Ma.s'IGlPAti 
OOUNOtL    OP    TRICHINOPOLl    Bl'    ICS 

GHVIRMAN.    SI!.  L- T  333=31  M- 157- 

74.  8-  S.  2=0.  IX  R  13  0.  XLia  R- 
1  =  3.3,  10s,  ,533(9).  Applicibditi/  of,  to  exe- 
cution proceedings — '  Decree,'  muning  of— 
Ex-pacta  decree— Appe  it  lies  from  order  re- 
jecting application  under  3:cllon  103 — Cioil 
Proccdare  Ci.ie,  as  not  maintainab'e — Inher- 
ent poioer  of  Court  to  reo'iso  its  order,  nude 
ex-parte. 

Section  103  of  the  Code  of  Civil  Pro- 
cedure applies  to  execution  proceedings. 
When,  therefore,  an  order  was  passad  ex- 
parte  in  the  execution  proeeedin-^s,  direct- 
ing the  paymenii  of  a  certain  sum  of  mo- 
ney by  the  judgment-debtors  to  the  decree- 
holder  in  satisfaction  of  the  decree,  the 
order  was  one  under  section  244,  Civil  Pro- 
cedure Code,  and  was  a  '  decree  '  within 
the  meaning  of  section  2  of  the  Coda,  and 
if  it  was  passed  without  service  of  any  no- 
tice under  section  248,  Civil  Procedura  Code, 
upon  one  of  tho  judgment  debtors,  he  miy 
apply  under  section  103,  Civil  Proaedura 
Code,    to    have  tha  e.T,  parte   order   set   a.side. 

An  appeal  would  lie  under  saotiou  533 
clause  (9),  Civil  Procedure  Ood^  frain  an 
order  dismissing  an  application  andar  sac- 
tion   lUrf  of   the   Code  ou   tha  ground   that 


(     907    ) 


CIVIIi   DIGEST   OP  CASES 


(    908    ) 


Sup:  Govt  acts  (V  of  1899)  (Oontd.) 

Bection  108,  Civil  Procedure  Code,  did  not 
apply  to  execution  ^proceedings,  it  the  ap- 
plication could;  _bo>_eutertaiued.  under  that 
section. 

The  Court  has.an  inherent  power  to 
prevent  an  abuse  of  its  processes  and 
is  competent  to  revise  an  order  made  in 
the  absence  of  opposite  party  and  without 
service  of  notice  upon  him  wliich  the  law 
directs  should  be  served.  KRISHNA  CHAN- 
DRA    PAL   V.    PROTAP  CHANDRA     PAL. 

8    C  L.  J.  276. 

75-  S-  2,  0.  XX  R.  12,  O.  XXI  R.  26 
(3),  0.  XLI  R.  *3.=S.  2,  ail,  2i0,  5i3~-Mesne 

profits. 

The  plaintiff's/ suit  for  possession  and 
future  mesne  profics  was  decreed  by  the 
Original  Court  on  the  12th  November  1887. 
On  appeal  to  the  High  Court  the  suit  was 
dismissed  with  costs.  The  plaintiff  then 
appealed  to  the  Queen  in  Council  who  on 
the  11th  May  13'jo,  ordered  that  the  dec- 
ree of  the  High  Court  should  bo  reversed 
and  the  District  Judge's  decree  of  the  l'2th 
November  be  affirmed.  The  plaintiff  reco- 
vered possession  on  the  30th  November  1895. 
The  plaintiff  claimed  mesne  profits  from 
the  23rd  September  18SG,  on  which  day  his 
suit  was  brought  down  to  the  recovery  of 
possession  by  him.  It  having  been  settled 
that  the  Queen's  Order  gave  mesne  profits 
by  reference  to  the  original  decree  the  Dis- 
trict Judge  wont  on  to  frame  issues.  The 
second  of  such  issues  was  "  For  what  pe- 
riod are  mesae-profits  recoverable  ?  "  The 
District  Judge  decided  that  mesne-profits 
were  due  for  the  throe  years  nest  after 
the  date  of  the  original  decree,  i.  c,  from 
the  12th  November  1837  to  the  12th  Novem- 
ber   1890. 

Held,  that  the  decision  of  the  District 
Judge  was  appealable.  The  plain  meaning 
of  section  2  Civil  Procedure  Code  was  to 
make  the  decision  a  decree  appealable  un- 
der  S.   540. 

Seld,i  also  that  the  plaintiff  wag  entitl- 
ed to  recover  mesne-profits  from  the  23rd 
September  1886  to  tl>e  SOtb  November  1895. 
BHUP  INDAR  BAHADUR  SINGH  v.  BI- 
JaI     BAHADUR     SINGH.     23    A-    152   P. 

c- 

;  76    8.  2,  0.  XX  R.  12=s.  \2,  'Jll.—Mesne 

profits— Collection  expanses. 

In  awarding  mesne  profits  a  Court  would 
make  allowance  for  collection  expenses 
except  in  very  special  cases.  L.  R.,  1S92,  A. 
C.  75,  followed,  L.  R.,  9  1.  A.  1  at  p.  5,  L.  B., 
27  I.  A.  no  at  p.  134,  1  All,  51S,  30  All.,  208,  10 
All,  13,  referred  to.  ABDUL  GHAPUR  v. 
BAJA   RAM.  W-  N-  A-  190i-  P-80. 

77.  8.  2.  0.  XXI R.  16.-=s.  ;.',  232~AppUca- 
tionfor  execution  by  assignee  from  decrc-holdcr 
— Court's  sanction  unnecessary  before  transfer 
of  decree. 

The  word  "  Decree-holder  "  as  defined  in 
S.  2  includes  a  person,  to  whom  a  decree  has 
been  transferred,  and  S.  232  itself  appears  to 
recognise  that  the  decree  has  been  transferred, 
bsforo  the  traasforee  applies    to  execute  it. 
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There  is  nothing  in  S.  232  to  make  transfers  of 
decrees  conditional  upon  obtaining  the  sanc- 
tion of  the  Court.  It  is  the  assignment  in 
writing,  which  effects  the  transfer.  (IG  A  483 
refd.  2  M  21G  explained)  ABBOY  NAIDU  v. 
MUTHUKKISHNA   NAIDU,  2.  M.  L-  T-  93- 

78  S.  2,  0.  XXI R.  IS  -s.  2  232. 

Held  that  an  application  for  execution  of 
a  decree  by  the  transferee  thereof  made 
under  O.  XXI  R.  16  (s.  232)  is  a  decree- 
holder's  application  and  must  be  considered 
to  be  according  to  law  14.  M.  L.  J.  393  followed. 
20.  C.  38.  -Diss:  SUBBAYA  CHETTY  v. 
RANGA  SWAMI  CHETTY.  -2   M-  L- T-  339- 

79  8-  2-  0.  41.  R.  17,  O.  il.  R.  19  =  s.  2,  556, 
55H. 

An  Order  under  section  556,  Civil  Pro- 
cedure Code,  dismissing  an  appeal  for  default, 
is  not  a  decree  under  section  2 — Special  pro- 
cedure under  section  558  must  be  followed, 
because  where  a  speical  procedure  is  provided 
the  proper  course  is  to  follow  that  special 
procedure  and  the  law  does  not  contemplata 
an  appeal.  14.  A.  301,  15.  A.  359,  16.  B.  23,  23 
C  115  referd,  to.  PA  TEH  SHAH  w.  AKBER 
SHAH.  U  B  R  1901-  P  115- 

80  S.  2.  O.  XXI  I.  R.  89=s.  2,  310  (a). 
See  Transfer  of  Property  Act  IV  of  1882  s, 
88  89,  93— No.  502  Col.  676—3  M.  L.  T.  281. 

81  8.  2,  0.  XXII  R.  10,  O.  XLIIIR.  I.  (I) 
—  S.  2,  372.  and  5S8  (21) — Appeal  against  order 
refusing  assignee  to  be  brought  on  record  ai 
appellant. 

An  order  disallowing  an  application  of 
a  person  claiming  under  s.  372  of  the  Civil 
Procedure  Code,  to  bo  made  an  appellant,  as 
assignee  of  the  appellant,  is  not  a  decree 
within  the  meaning  of  s.  2  of  the  Code,  and 
no  appeal  lies  against  such  an  order.  4  C. 
W.  N.,  403,  followed;  22  AIL,  3S0,  overrided 
19  All.  142,  distinguished.  JUMNA  BIBI  u.  J 
SHEIKH    JHAU,  A-  W-  N-    1902  P-  112=     ) 

24  A  532 

•     82  '  8.  2,  0  XXII  R.  10,  O  XLIII  R.  1.  (I) 

=s.  2,  372  and  5S8  (21)— Appeal — Order  allow- 
ing  objections  under  s.  372, 

When  an  application  under  s.  372  of  the 
Civil  Procedure  Code  for  the  applicant's 
name  to  be  substituted  as  plaintiff  on  the 
ground  of  transfer  of  the  plaintiff's  interests 
to  him  was  refused  and  the  suit  was  dis- 
missed on  the  merits,  and  upon  appeal  filed 
by  the  transfers;  the  Appellate  Court  al- 
lowed sub  titution  of  namss  and  remanded 
the  case  under  s.  562  of  the  Civil  Procedure 
Code— 

Held,  that  no  appeal  wns  allowed  by  s.  588 
(21)  from  an  order  allowing  au  objection  un- 
der s.  372,  and  that  the  o.dor  refusing  the  ap- 
plication was  not  a  decree  wiihiu  the  meaning 
of  s.  2,  vi^.,  au  adjudicatioa  SJ  far  as  regards 
the  Court  expressing  it  which  decided  the 
suit  pending  before  the  Court  at  the  time 
when  the  order  was  passed.  The  order  on 
appeal  was  accordingly  set  aside.  22  All., 
380;  19  All,  142,  distinguUhcd;  4  G.  W.  N., 
40i,    referred    to.     TEJ  SINGH  v.  CHABELI 

RAM,  A-  W.  N-  1902,  P-  84=24  A-  348. 
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83-  S.  2-  O.  XXXIII R.  9  (a),  0.  XLI  R. 
23  s.  100,  0.  XLIII  R.  (a)  =  s.  2,  iH  (a),  562 
S8i,  5S8  (3li)—Re}U  Recovery  Act,  Madras,  Sec- 
tion 69. 

An  appeal  lies  against  an  order  passed 
under  section  5G'2  of  the  Civil  Procedure  Code 
by  a  District  Judge  on  appeal  against  the 
decision  of  a  Sub-CoUeotor  in  a  summary 
suit  under  the  Rent  Recovery  Act  holding  a 
patta  to  bo  improper  and  releasing  certain 
property  from  attachment  as  that  order  of 
the  Sub-Collector  is  a  decree.  G.  VEERA- 
SWAMY  V.  MANAGER  PITAPUR  ESTATE. 

13M.  L- J.  296  =  26  M-  518. 

84.  8.2-  O.  XLI  R.  17  =  3.  3,  256— Appeal 
dismissed  in  default — Mesne  profits — Limita- 
tion—Date of  decree. 

Held,  by  the  Pull  Bench  {Princep,  J., 
dissenting),  that  an  order  dismissing  an  ap- 
peal for  default  is  a  decree  within  the  mean- 
ing of  section  2  of  the  Codeof  Civil  Procedure 
— 23  Cal.,  115  and  S27,   overruled. 

For  purposes  of  limitation,  as  expressed 
in  section  211  of  the  Civil  Procedure  Code, 
the  period  of  three  years  runs  not  from  the 
date  of  the  decree  of  the  original  Court  but 
from  the  date  of  the  decree  of  the  Court  of 
appeal,  though  the  appeal  may  have  been 
dismissed  in  default.  RADHANATH  SINGH  v, 
CHANDI  CHURN  SINGH  7-  Q.W.  N-  486  = 
80  C-  660 

85  8.  2.  0.  XLI.  R.  23,  s.  144  (1),  s  104  d 
s.  152,  0.  XX  R.  6.  =  s.  2,  563,  5S3,  588  <£-  20(1 
Decree.  Amendment  of — Appeal — Limitation 
(Act  XV  of  1877),  Section  5 — Constrtiction  of 
decree. 

Where  the  plaintiff  obtained  a  deoree  in 
a  mortgage  suit  on  the  31st  January  1901, 
whicli  was  made  absolute  on  the  28th  Sep- 
tember following,  and  the  deoree  was 
subsequently  amended  under  section  20r), 
Civil  Procedure  Code,  on  the  12th  July  1902, 
and  the  plaintiff  preferred  an  appeal  to  the 
High  Court  against  the  amended  decree. 

Held,  that  an  amended  decree  was  a 
decree  between  the  parties  with  the  meaning 
of  the  Code,  and  as  such  was  appealable  and 
the  plaintilt  was  accordingly  competent  to 
prefer  an  appeal  agniust  the  amended  decree. 
9  W.  N.,  Cal.,  605,  followed,  28  Cat.,  177, 
distinguished. 

H^iirf,  also,  that  for  the  purpose  of  deter- 
mining whether  the  appeal  was  barred  by 
limitation,  time  must  be  taken  to  have  run 
from  the  date  of  the  decree  as  originally 
drawn  up.  14  Mad.,  150,  6  Cal,  22,  21  Mad., 
364,  folluiocd. 

Every  amendment  made  in  a  decree 
under  section  206,  Civil  Procedure  Code, 
does  not  necessarily  eo title  a  party,  who 
prefers  an  appeal  against  the  decree,  to 
claim  an  exteulion  of  time  under  the  second 
paragraph  of  section  5  of  the  Limitation 
Act;  whettier  there  is  sufficient  cause  for 
such  extension  must  depend  upon  the  oir- 
cuuistauoes  of  each  individual  case.  If  the 
amendment  has  no  relation  to  the  grounds 
upon  which  the  validity  ot  the  deoree  is 
Bought  to    he  challenged    in    appeal,   such 
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appeal  should  not  be  admitted  out  of 
time.  On  the  other  hand,  if  the  grounds 
on  which  the  appeal  is  based  are  intimately 
connocled  with  the  ameijdment  of  the  decreoa 
or  if  the  grounds  are  directed  against  the 
decree,  only  in  so  far  as  it  has  been  amended, 
the  Court  should  exercise  in  his  favour  the 
discretion  vested  in  it  by  para  2  of  section  3 
of  the  Limitation  Act,  32  Cal.,  90S,  21  Cal., 
259,  referred    to. 

It  is  an  elementary  prinoiple  of  construc- 
tion that  when  an  order  of  a  Court,  the  terms 
of  which  are  ambiguous,  have  to  be  inter- 
preted, such  construction  must,  it  possible, 
be  adopted  as  will  make  the  order  an  order, 
in  accordance  with  law  and  not  an  order 
such  as  the  court  making  it  has  no  power 
to  pass.     19  All,  174  followed. 

Under  a  decree  as  provided  by  the  Trans- 
fer of  Property  Act,  interest  should  be  cal- 
culated on  the  basis  of  the  bond  from  tha 
data  of  the  bond  up  to  the  date  fixed  by 
the  deoree  for  the  repayment  of  the  money 
due.  29  Cal,  43  (.jl)  referred  to.  BROJO 
LAL  RAI  CHOWDIIURY  v.  TARA  PRAS- 
ANNA  BH.A.TTACHARJI,  3  C-  L  J-  188- 

86  8.  2.  0.  XLT,  R.  23,  s.  144  (1),  s.  104  = 
s.  2,  562,  583,  5S8 — Ex-parte  decree.  Property 
taken  in  execution  of — Decree  set  aside  and 
case  remanded  in  appeal.  Effect  of — Court  te- 
manding  a  case.    Poioer  cf. 

When  a  deoree  is  set  aside  on  appeal 
and  the  case  is  remanded  under  section  562 
of  the  Code  of  Civil  Procedure,  the  -appel- 
lant is  entitled  to  restitution  of  the  proper- 
ty taken  possession  of  in  exeoutiou  of  tha 
decree  so  set  aside,  although  an  appeal  hag 
been  preferred  against  the  order  of  remand. 
14  Cal,  484,  21  Cal,  989,  followed.  S\RO- 
DA  PROSADCHATTERJEE  u.SAUDAMINI 
DEBYA.  3  C-  L.  J.    181- 

87  8.  2.  •^'<-"'''.  J^  1^  16=s.  a,  523— Agree- 
ments to  refer  to  arbitration — Order  of  a  re- 
ference is  a  Decree  and  is  appealable. 

A  Court,  acting  under  s.  523  of  Civil 
Prooeduro  Code  caused  an  agreement  to  refer 
to  arbitration  to  ha  filed  and  made  an  order 
of   reference. 

Held,  that  the  order  is  a  decree,  as  de- 
fined in  s.  2  of  the  Code,  and  is,  therefore, 
appealable.  84  P.  R.  1901  (P.  Bs.),  25  P.  R., 
1902  (P.  C.)  27  U.  25.i,  29  JI.  303,  33  IF.  757 
followed;  2G  A.  205,28  A.  21,  not  approved. 
NARP.\T  RAI  V.  DEVI  DAS,  88.  P-  W.  R. 

1907=50 P  I-  R  1908=126  P.  R.  190r. 

88.  S.  4.  =  S. — Suit  for  p(issession  upon 
the  basis   of  a    title. 

The  application  of  the  Code  to  a  suit 
for  possession  upon  the  basis  ot  title  will 
not  affect  any  of  the  provisions  contained 
in  the  Chhota  Nagpur  Landlord  and  Te- 
nant Procedure  Code  Aot  I  of  1879  (Ben- 
gal), because  that  Act  does  not  embody  any 
provision  for  such  a  suit.  1.  Q.  L.  J.  557- 
at  564 

89-  S.  4-  =  S.  4.  A  sxit  for  rent  under 
the  Landlord  and  Tenant  Act  X  of  1S59 
(Bengal)  was  tried  by  a  Deputy  Collector  and 
its  appeal  was  heard  6j   the    DistrictrJudge. 
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lldd  that  the  Snd  appeal  would  be  to 
the  High  Ci)Urt  as  appeals  from  ordinary 
CiWl   Courts   SADAI   NAIK  u.  SERAI  NAIK 

-5.  C-  W-  N-  279  =  28  C-  532  at  537- 

90  S.  6,  3H,  3:)  =  S.  6  Last  Para  and 
SSa—  Exi'cunon  uf  decree    of  sttpei  ior  Court. 

Held,  by  the  Full  Bench  that  the  term 
"suit"  in  section  G,  Civil  Procedure  Code, 
includes  execution  proceedings,  the  provi- 
sions o£  section  223  ore  governed  by  sec- 
tion G;  and  that  a  Court  to  which  a  dec- 
ree has  been  sent  for  execution  has  not 
jurisdiction  to  execute  such  decree  when 
it  is*  in  excess  of  the  limits  of  its  pecuniary 
j'lrisilicM  I'l  nq  nn  original  Court.  P.  B., 
45  of  1882,  31  of  1887,  P.  B.,  overruled.  1  M., 
397  and  lY  M.,  3U'J;  disM-itled  fioiii.  12  B, 
155   and    16    C,   457   and   465,   followed. 

Held,  also,  that  the  appeal  against  the 
order  passed  by  the  Mansiff,  1st  Class,  to 
whom  the  decree  was  transferred  for  exe- 
cution lay  to  the  Divisional  Court  and  not 
to  the  Chief  Court,  although  the  original 
decree  was  appealable  to  the  Chief  Court; 
the  Chief  Court,  however,  transferred  the 
appeal  from  the  Divisional  Court  with  th  • 
oonfent  of  the  parlies.  KHAN  BAHADUR 
NAWAH.'^.ADA  SHAJI.SHEH  ALI  KHAN  v. 
MUSSAJIII^T    AHMED     (ALL.AHDI?)    BE- 

GAM  1.  p.  L.  R,  1901.  =  9  P   R   1901 

91  S'  9  =S  12. — Asii.jiiec  of  collaterals  su- 
ing for  2JOssession  the  alienee  of  a  childless 
proprirlor. 

Where  a  childless  male  proprietor  gif- 
ted his  land  to  a  person  and  after  the 
death  of  tbe  childless  proprietor  his  col- 
laterals transferred  the  rights  in  the  land 
to  the  plaintiff  who  sued  the  decree  for 
possession:  — 

Held  that  the  collaterals  were  compe- 
tent to  transfer  their  rights  to  challenge 
the  gift  and  to  transfer  their  rights  to 
sue  for  possession  in  favour  of  the  plain- 
tiff and  that  their  suit  was  mantainal:le 
wiihout  joining  the  collaterals  as  parties 
thereto.  05  P.  R.  1897,  12  P.  R.  1894. 
27  A.  271  P.  C.  referred  to  22  P.  B,  1900 
=  P.  L.  R.  19.  0.  L.  186  doubted.  SHER 
SIN'IH    V.     SIDIIU-30P.    L.    R-    1907  = 

9.  p.  W  R.  1907=11  ?•  R.  1907- 

92-  S-  9  — ii.  11.  A.  Conditional  Assigjiecs' 
right    to  sue. 

A  the  payee  of  a  non-negotiable  pro- 
missory note  assigned  it  to  B.  by  way  of 
security  for  a  debt  due  to  him  until  its 
repayment. 

Held  that  as  only  a  conditional  assign- 
ment was  made  to  B.  he  could  not  in 
his  own  name  sue  the  maker  of  the  pro- 
missory note  for  the  amount  of  the  note  L 
R.  I.  Q.  B.  1898  P.  765  followed.  NIH\L 
CHAND   V.    ALI    BAKHSH.     25    P.    L    P 

1908  =41   P.  W.  R.  1907=9  P.  R.  ISO"?- 

93.  S-  9-  Sch.  II  R.  IT  =  S.  11  and  5-13— 
Aiuard—Suit  on  a  void  award  under  S. 
523  C.  P.  C.  not  mantaiiiable.  Where  in 
proceedings  taken  under  S.  323  i  Schedule  II 
B  17)  C.  P.  C.  an  aicard  was  found  to  be 
void. 
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Held  that  the  award  could  not  form 
the  basis  of  a  regular  suit — 113  P.  R. 
1890,  15  M.  09,  15  M.  474,  20  M  490  not 
applied.     MIRAN   BAKHSH    v.    CHIRaGH- 

ULDIN   46.   P.  L.    R.   1907=19.  P.  R- 
1907. 

94.  S-  9.  =  S.  11. — Arbitration  gintract 
referred  to — Right  to  sue — Where  A.  and  B. 
contracted  to  refer  their  dispute  to  arbitra- 
tion and   A   sued    B  for  that   very  matter, 

Held  that  before  B  could  successfully 
set  up  S  21  of  the  Specitio  Belief  .Act  as 
a  bar  to  the  suit  he  must  prove  a  refusal 
by  A  to  refer.  The  mere  filing  of  the  suit 
by  A  is  not  such  a  refusal  as  is  contemp- 
lated by  that  section.  5  C.  L.  R  '2bi,  23 
C   956    referred     to.     RALLI    v.     WALAITI 

RAM  70  p.  L    R    1907  =  80  P    R.  1906- 

(tiee  Act  I  of  Ii>?7  S  ~'l  Cul.  404   supra). 

95-  S.  Q=S.  11. — Brokerage,  suit  to  re- 
couer. 

A  broker  when  he  has  performed  his 
pn.rt  of  the  contract  can  sue  the  other  party 
fjr  the  brokerage  agreed  upon,  even  where 
the  transaction  has  fallen  through  but 
through  no  fault  of  the  broker.— 7  C.  W.  N. 
297-30  C  202. 

95.  (a)-S.  9-S.   11.— Burial  right. 

The  right  of  burial  is  a  Civil  right  and  il 
the  recitation  of  a  prayer  at  a  particular  spot 
in  the  mosque  is  a  necessary  part  of  the  burial 
a  suit  will  lie  for  the  hindiauce  of  such  a  cus- 
tomary right.— 1  M,  L.  X.  423—16  M.  L- 
J.  4J1-30  M.  15. 

93.  8-  9— iS.  11. — Burial  prayer  and  re- 
ligious rights. 

A  suit  will  lie  for  a  decl.iration  that  the 
plan  tiffs  have  a  right  to  p-Brform  the  accus- 
tomed religious  rights  at  the  graves,  and  for 
an  injunction  to  restrain  defendants  from 
obstructing  the  plaintiffs  in  their  such  rights. 
26  B.  198.  ^ 

97.  S.  9.— S.  11.— Contribution,  suit  for— 
By  a  c )  sharer. 

An  objection  to  a  partition  which  takes 
the  form  of  a  claim  for  improvements  is 
an  objection  raising  a  question  of  title 
within  the  meaning  of  S  136  G.  of  C.  P. 
Land  Revenue  Act.  Where  improvements 
are  made  by  a  tenant  in  common  on  the 
common  property  honestly  for  the  purpose 
of  improving  the  property  and  not  for 
embarassing  his  co-tenants  or  encumbering 
their  estate  or  hindering  partition  hs  can 
olaim  from  his  co-tenants  contribution  for 
the  improvements.  So  whore  a  tenant  in 
common  of  a  co-sharer  in  a  village  pur- 
chases a  tenants  rights,  the  other  co-sharers 
in  order  to  share  in  the  benefit  acquired 
by  the  purchaser  must  contribute  their 
proper  proportion  of  the  purchase  money 
10.  C.  P.  L.  R,  37  and  10  C.  P.  L.  R,  40. 
followed.    SETH  BIRDHI  CHAND  v.  KAUI 

BIBI   17  c.  p.  L-  R  1003  p.  5  at  p.  9. 
97    (a)  s.   Q=s  11. 

A  Lamberdar  who  has  paid  the  Govern, 
ment  Land  Revenue  for  himself  and  others 
can  sue  them  for  contribution  and  such  a  suit 
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would    bs   ooguizablo    exclusively    by  a   Rent 

Court.     3:o-  C  308. 
98-    s.    9-s.    11. 

Where  an  annuity  is  [chargecll  on  seve- 
ral pr  jporties  .nnd  the  owner  of  one  of  these 
properties,  ha,  paid  it  he  can  sue  the  owners 
of    the   properties  for   contriliutiou.     A.  W 

N-  1906  P.   216-28  A.  743- 

99  S.  9— s.  ll—ContribiUio>i—SuU  by  a 
Joint  Judgment-dcblor. 

One  of  several  Judgment  debtors  dis- 
charged a  decree  for  costs  passed  jointly 
again.st  him  and  other   judgment-debtors. 

Uild,  that  ho  could  sue  them  for  contri- 
butiou  and  ihe  suit  was  cojnizible  by  a  Court 
of  Small  Causes.  4  A-  L-  J.  543— A.  W. 
N-  1907  P.  iJ30-  (Sec  to  the  same  effect— ^.■i 
A.  :."J:1). 

100  S.  9— .«.  11— Contribution  for  costs. 

101  S.  9  =  6'.  11- 

Sureljs'  right  to  be  indemnified  by  the 
principU  for  whom  h«  has  paid  the  money 
for  which  he  .stood  a  surety.  26  M-  822. 
(See  Col  3u7  iiherc  this  ruling  is  wrongly  given 
as  2G  M.  :l:i:i  in  reality  it  is  HG  M.  3ii,>). 

102-  S-  d-  =  S.  11— Contribution— Joint  tort 
feasors. 

When  i'int  tort  feasors  knew  or  from 
the  circumstances  ought  to  have  known 
that  they  wore  doing  a  wrongful  act,  no 
suit  for  contribution  will  be  on  behalf  of 
one  of  them  against  the  others,  hut  if 
they  acted  under  a  bona  fide  claim  of 
right    thuv    can    claim     contribution.     S.   f!. 

W.  N.  393.  ^ 

103-  B-  )i.=S.  11.— Contribution— By  mort- 
gagee  of  a  share. 

When  a  mortgagee  of  a  share  paid 
Revenue  and  cesses  due  from  a  defaulting 
mortgagor     to  save  the   property    from   sale 

Helil  he  was  entitled  to  have  the 
amount    so   paid    added      to     his     mortsa<e 

debi.  7.  c.  W-   N-    609  =  80  C.  794    (See 

Contract  Ac    S.  .0   No  ^I'J  Col   32'.J.) 

104  S.  9=s.  1  l~Chargc— Payment  of 
revenue  by  one  of  several  co-oioners— Limitation 
Act  (XV  of  IS?; J,  Schedule    II,  Article  IdH. 

Where  one  of  two  or  more  co-sharers 
owning  an  estate  subj.'ct  to  the  payment 
of  revenue  to  Goveriimet  pays  the  "whole 
revenue  in  order  to  save,  a  d  so  does 
save,  the  estate  from  liabibity  to  be  sold 
by  Government  for  realizing  the  arrears  of 
revenue,  he  is  by  operation  of  law  entitled  to 
a  charge  upon  the  share  of  each  of  his  co- 
sharers  for  tile  realization  of  thelntter's  share 

of  the  revenue  as   between    the    co-sharers. 

11  Mad.,  452,  folloiced ;  11  Dovi ,  813  •  li  Cal 
809;  14  All,  27a,  dissented  fr,mi  ;  21  Cai.,   142  ■' 

25  Mad.,  736;  i  Cat.,  529;  20  Mod,  23  •  11  M 
I.  A.,  241 ;  6  Cat.,  549 ;  8  C(d.,  402;  14  U^  L  li 
155;  0  Oh/.,  377;    15     Mad.   It?-;    13    All      nil' 

26  B,,379,  referred  to.  RA.J.\H  OF  VIZUN.i- 
GR.vM  V.  U.AJAH  SloriiUCIlERLA  SOM- 
AbEKH.UlARAZ    2G-    jS-    RBQ.  (F- B-) 

.  105-  S-  9— S.  11.— Contribution— Plead- 
ings— Ageeannt  to  make  conl: ibul ion— Agree- 
ment rehed  npon  by  idaintiff  found  invalid - 
Decree  on  general  riijht. 
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The  plaintiff  in  hia  suit  for  contribution 
relied  upon  an  agreement  by  which  deion- 
dants  had  bound  themselves  to  pay  him 
fixed  amount  of  contribution.  The  defen- 
dants did  not  deny  their  liability  to  euntri- 
bute,  but  pleaded  that  the  agreement  was  not 
valid.  On  appeal  th  '  suit  was  di.-,missed  on 
the  ground  that  it  was  bad  for  misjoinder 
and  that  the  agreement  relied  upon  by  tha 
plaintiff  was  not  valid. 

Held,  that  as  all  the  parties  liable  to  con- 
tribute were  proper  parties  to  the  suit  tbera 
was  no  misjoinder  ;  and  that  the  lower  ap- 
pellate Court  instead  of  dismissing  the  suit 
should  have  determined  the  amount  payable 
by  the  defendants.— PEKIYA  AIYA  v. 
JIUTHU  KANA  PANA  VENA  VENKA- 
TACHELLUil  CHETriAR.— 14.  M.  L-  J- 
24. 

106.  S.  9-S.  U.— 

Land  belonging  to  B.  was  registered  in 
A's  name.  A  paid  the  Revenue  his  right  to 
recover  it  from  B.  1.  M.  L-  T.  323—160  M. 
L.  J.  539—30.  M.  35.  Het  Contract  Act  IX 
of  1872.  No  233.  C.  823. 

107.  S.  9— S  11. — Co-sharer's  right  to  sue 
for  accounts — Joint  ^ropery — Bight  to  guarry — 
Accounts. 

■\  tenant-in-common  cannot  be  held 
liable  to  his  co-tenant  for  damages  for  use 
and  occupation  of  the  joint  property,  unless 
there  has  been  waste  or  an  ouster  of  bis  co- 
tenant. 

When  a  tenant  in  possession  has  prevent- 
ed his  co-tenants  from  obtaining  from  the 
premises  such  profits  as  they  were  capable  of 
yielding,  or  has  taken  possession  of  the  whole 
and  used  them  as  his  own,  and  thereby  made 
a  profit,  he  must  account,  either  for  the  fair 
rental  value  or  the  profits,  or  he  liable  lor 
mesne  profits,  for  one  tenant  is  bound  to 
account  to  anothei-  only  as  his  bailiff,  under 
contract,  express   or  implied. 

Where  one  tenant  iii-comuiou  occupies 
the  joint  property,  with  'Ut  any  assertion  o£ 
hostile  or  exclusive  title  on  his  part,  and 
without  claim  on  the  part  of  his  co-tenants  to 
be  admitted  into  possession,  he  is  under  no 
obligation  to  account,  for  he  has  a  right  to 
such  occupancy. 

In  this  case  the  suit  of  the  plaintiff,  co- 
sharer,  against  his  co-tenants  and  their  lessee, 
fur  an  account  of  all  the  stones  quarried  and 
carried  away  by  the  lessee  from  a  hill  jointly 
owned  by  the  parties  and  for  damages,  was 
dismissed  on  the  ground  that  there  was  no 
allegation  of  ouster  or  exclusion  from  the 
eiij'jyment  of  the  joint  property,  or  any  sug- 
gestion that  the  defendants  had  taken  more 
tlian  their  share  of  the  total  quantity  of 
stone  from  the  hill.— ilAHESH  NARAIN  v. 
NOWRAT    PATHAK.— 32-  C  837- 

108-     S   9  ='^'   ^1- — -■!  CO- sharer  in  exclusive 
possexnoii—  His  right  of  retainer. 

Where  a  oo-sliarer  has  been  for  many 
years  (20  years  in  this  ease)  in  exclusive  and 
peaceable  possession  of  sir  land  in  excess  of 
his  lu;;itiraate  share  he  cannot  under  ordi- 
nary circtimstauooa  be  deprived  of  sub-pusses- 
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sion.  8  C.  70S,  9  A.  GCl,  14  C.  189  referred  to. 
If  a  co-sbaror  attempts  to  take  exclusive 
possassion  in  excess  of  his  share  aud  his  co- 
sharers  apprehend  less  a  Court  would  grant 
injunction  to  prevent  such  loss.  But  when 
a  co-sharer  has  already  taken  exclusive  pos- 
session, a  Court  should  not  deprive  him  of 
such  possession  except  on  very  strong 
grounds.  L.  K.  17  I.  A.,  110,  followed  ;  L.  R. 
19  I.  A.,  48,  referred  to.  PaDAM  SINGH  i;. 
SAHADEO  SAO.  H  C.  P.  L.  R.,  IflOl, 
P.  76. 

109.  S-  9  =  S.  11. — Joint  properly — Co-sharer 
planting  trees  on  joint  land  with  the  consent 
0/  other  co-owners — Adverse  possession.  Plea 
of,  set  up  hy  co-owner  planting  the  trees — Form 
0/  decree. 

The  plaintiffs,  co-owners  of  a  joint  land, 
brought  a  suit  against  the  defendant,  who 
was  also  a  co-owner  in  the  same  land,  for  the 
removal  of  a  grove  planted  hy  him  upon  the 
joint  laud  without  their  knowledge  and  con- 
sent, and  to  be  restored  to  joint  possession. 
It  was  found  that  the  plaintiffs  had  acquies- 
ced in  the  planting  o(  the  trees  by  tho  de- 
fendant and  that  the  land  upon  which  the 
trees  were  planted  was  waste  land  which  was 
re-claimed  by  the  defendant  at  his  own  ex- 
pense and  tho  aot  of  the  defendant  was 
beneficial  to  all.  The  defendant  had,  inter 
alia,  pleaded  adverse  possession  whioh  he 
failed  to  prove. 

Held,  that  the  removal  of  the  trees  could 
not  be  ordered,  but  since  the  defendant  had 
set  up  adverse  possession  which  he  failed  to 
establish,  the  plaintiffs  wore  entitled  to  a 
decree  declaring  that  they  and  the  defendant 
were  joint  owners  of  the  land  in  dispute  aud 
that  as  such  joint  owners  they  were  entitled 
to  an  account  of  tho  profits  of  the  land.  A 
decree  to  be  restored  to  joint  possession 
could  not  be  passed.  20  All.,  588,  27  All,  88 
referred  to.  R\JI  SARUP  v.  GULZAR  BANU. 

A.  W.  W  ,  1906,  P  160. 

110.  ^.^  =  3.11. — A  co-sharer' &  right  to  SUB 
for  joint  possession  of  one  out  of  several  joint 
properties. 

Such  a  suit  i  maintainable  without 
claiming  a  similar  relief  in  rc^^pect  of  tho 
other  joint  properties.  SURAJ  SINGH  v. 
SANT  SINGH.  122  P-  li.  R,  1906  =  43 
p.  R.,  I9OG 

111.  S.  9  =  S.  IJ .^Oo-sharers— Right  of 
Tihas  possession  —Denial  of  title  on  written  state- 
ment. 

The  plaintiffs  oo-sharers  in  a  tank  sued  other 
co-sharers  and  tenants  for  khas  possession 
of  their  share.  It  was  found  that  the  tank 
■was  all  along  in  the  possession  of  the  defen- 
dants, co-sbarers,  it  was  excavated  and  im- 
proved by  the  tenants  at  a  considerable  cost 
and  the  plaintiffs  did  not  raise  objection.  It 
did  not  yield  any  profit  before. 

Hdil,  that  the  plaintiffs  were  not  entitled 
to  a  decree  for  Ichas  possession.  DciCreo  for 
their  share  of  rent  passed. 

When  one  cosharer  is  holding  possession 
of  a  certain  land  aud  deals  with  it  in  a  parti- 
cular way  and  in  the   ordinary   course,  if  the 
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other  co-sharers  are  not  satisfied  with  that 
dealing  or  with  that  course  of  conduct,  their 
proper  remedy  is  by  partition.  In  a  partition 
suit  the  rights  of  ail  ttao  parties  are  adjudged 
upon  a  proper  basis,  and  loss  or  damage  suffer- 
ed by  one  sot  of  partners  is  made  good  at 
the  expense  of  the  other. 

An  assertion  or  denial  of  a  right  in  a 
written  statement  does  not  give  rise  to  a 
cause  of  action.  A  cause  of  action  must  ha 
antecedent  to  any  allegation  made  in  the 
pleadings.  MADAN  MOHAN  SHAHA  v. 
RA.JAB  ALI,  28  C.  223- 

112.  S-  9.  =  5.  H~(Jo-sharer's  Exclusivs 
possession,  of  land  —Share  of  rent — Dlspossei- 
sion — Damages. 

Where  one  co-owner  takes  exclusive  posses- 
sion of  land  whioh  has  been  through  a  tenant 
in  the  possassion  of  all  the  co-sharers  aud 
had  been  yielding  profits  in  the  shape  of  rent 
to  all  of  them,  such  co-sharer  must  compen- 
sate his  other  co-sharers  for  the  loss  of  their 
share  of  the  rents.  18  C.  10,  L.  R.  17,  I.  A. 
110  Expl.— RAM  SANKAR  BHADURI  v. 
JN.ANADA  SUNDARI    DEBYA.— 5    C.  L.  J. 

267. 

113  8.  9=''  ^^ — Co-sharer's  building  on  joint 
land.  Right  of — Way  of  necessity — Judgment 
— Decree.    Contents  of. — 

On  the  suit  of  the  plaintiff  the  MunsiS 
decreed  demolition  of  a  wall  built  by  tha 
defendant  on  land  belonging  jointly  to  tha 
parties  and  on  appeal  the  decree  was  ooa- 
firmed.  It  was  not  suggested  that  the  defen- 
dant had  been  warned  not  to  build  the  wall 
and  no  specific  injury  to  the  plaintiff  had 
been  proved.  It  was  stated  in  the  plaint  that 
the  site  of  the  wall  had  been  used  as  passage 
of  egress  and  ingress  bv  the  plaintiff.  Upon 
seooud  appeal  to  tho  High  Court 

Held,  that  the  appeal  must  bo  remanded 
for  retrial.  In  tho  abso:ice  o!  wirning  by 
the  plaintiff  and  proof  of  injury  done  to  hiiiv 
the  plaintiff  was  not  entitled  to  hive  the  wall 
demolished.  If  the  plaintiff  had  a  way  of 
necessity  which  was  obstructed  by  the  wall  a  ■ 
portion  of  tho  wall  might  be  removed  in  order 
toafford  the  pJaintitf  a  convenient  passage.  18 
All.,  11.5  not  followed  ;  8  Cal.,  703.,  14  Cat  189, 
atid  2'iG  referred  to. 

{•2)  That  in  such  cases  the  decree  and  tha 
judgment  should  state  the  precise  nature  of 
the  relief  granted.  PAZILATaNNESSA  v. 
IJAZ  HASSAN.     30.  C    901. 

114  S.  9— s.  ll—Second  appeal — Evidence, 
misreading  of —Ki)idence,  absence  of —Acquies- 
cence, meaning  of — Waiver — Estoppel — Fraud, 
proof  of,  if  necessary  —Unildings,  erection  of — 
Improvemeni—.issent— Protest,  absence  of — 
RevieiD  of  judgment— jMnt  oivners. 

A  misreading  or  misconception  of  evidenco 
is  not  a  ground  for  intorferenoe  in  second 
appeal.  The  remedy  in  such  a  case  is  by  an 
application  for  review  of  judgment.  19  W.  It., 
L>i'2;  I  G.  L.  J. ,23-2  (2jC>)  referred  to  and  followed. 
L.  R.,  17  I.  A.,  122;  s.c,  13  Cal.,  23;  lU.  R.  14 
I.  A.,  101,  S.C  ,  14  Cal.,  940;  L.  B.,  16  I.  A., 
233;  a.c.,  17  Cal.,  291;  L.  R.,  19  I.  A.,  1,  s.c, 
19  Cal.,  249;  i.   B.,  21  I.  A.,  39  s.c,  2i  Co«., 
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SOi  refcrrrcd   to.  20   Bom.,    753;   30   Cal.,    207; 
33   Cal,,   200   disiinguished. 

If,  however,  there  is  no  evidence  in  sup- 
port of  the  finding  of  the  Subordinate  Court, 
the  Court  of  Second  appeal  would  be  en- 
titled to  interfere.  L.  B.  17  i  A.,  65;  B.C. 
17  Cal.,   875  followed. 

Per  Bampini,  J. — The  question  of  ac- 
quiescence or  waiver  is  a  question  of  fact 
and  the  finding  of  the  lower  appellate  Court 
on  such  a  question  is  final  and  cannot  be 
interfered    with    in    second   appeal. 

Pc>-  Mookcrjce  J. — Acquiescence  is  not  a 
question  of  fact  but  of  legal  inference  from 
facts  found,  and  it  is  open  to  the  appeal- 
lant  in  a  second  appeal  to  invite  the  High 
Court  to  consider  whether  the  question  of 
acquiescence  has  been  properly  decided  by 
the  Lower  Courts.  21  AU.,  496  (P.  C.)  fol- 
lowed. 

Per  Mooltcrjec,  J. — The  plaintiff  who  com- 
plains of  the  act  of  his  co-owner  cannot 
obtain  a  decree  for  demolition  of  buildings 
or  for  joint  possession,  unless  he  can  es- 
tablish that  he  has  sustained  some  sub- 
stantial injury  by  reason  of  the  act  of  which 
be  complains.  The  Court  will  not  inter- 
fere unless  it  is  proved  that  injury  has  ac- 
crued to  the  plaintiff  by  reason  of  the 
erection  of  the  building  and  that  he  took 
reasonable  steps  in  time  to  prevent  the 
erection,  li  Cal.,  189;  14  Cal.,  236;  i  G. 
W.  N.,  788;  28  Cal.,  223;  29  Cal,  500,  30 
Cal,  901  referred  to.  1  C.  L.  J.,  437  died  and 
followed. 

Acquiescence  is  quiescence  under  such 
circumstances  as  that  assent  may  bo 
reasonably  inferred  from  it  and  is  no  more 
than  an  instance  of  the  law  of  estoppel 
by  words  or  by  conduct ;  in  other  words, 
acquiescence  does  not  mean  simply  an  ac- 
tive, intelligent  consent,  but  may  be  implied 
if  a  person  is  content  not  to  oppose  irregu- 
lar acts  which  ho  knows  are  being  done. 
2  Phill  117;  L.  R.,  3  H.  L.,  249  ;  2  Ha.  and 
Tw.  224  referred  to.  L.  B.,  19  I.  A.,  203.  S. 
C,  20  Cal,  296  referred  to  and  followed. 
ANANDA  CHANDRA  SEN  v.  PARBATI 
NATH   SEN.     4   C.   L.J.   198. 

115.  S-  9=5.  11. — Co-sharers — Joint  pro- 
pcriy — One  co-sharer  dealing  exclusively  with 
joint   properly — Decree  for  joint  possession. 

Held  following  W.  N.  AIL,  1904,  p.  106 
(P.  B.)  that  a  decree  for  joint  possession  may 
legally  be  passed  in  favour  of  co-sharers  found 
entitled  to  hold  the  property  in  suit  joint- 
ly with  the  defendants  who  did  not  allow 
the  plaintiff  to  exercise  their  rights  as  joint 
owners  of  the  property.  BAM  CHAIIAN 
BaI    v.     KAULEdHAR     RAX.     'W.    N.,   A. 

1904,  p    199  =  27   A.  153. 

Sec  to  the  same  effect— S  A.  L.  256. 
U6.  S-  9  =  S.  11.— See  Specific  Belief  Act  I 
of  1S77.  S.  5i  No.  175.  Col  540—29.  C.  500. 
117.  S.  9  =  S.  11 — Co-sharers— Exclusive  pos- 
session by  one  co-sharer — Suit  by  other  co- 
sharers  for  recovery  of  possession — Injunction 
— Decree.     Form   of. 

On  the    death  of  a  tenant  a,  co-owner 
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of  property  took  possession  of  a  portion  of 
the  joint  property  to  the  exclusion  of  the 
other  co-sharers,  and  got  his  name  recorded 
as  owner  in  the  mutation  department.  The 
other  co-owners  brought  a  suit  and  claimed 
that  they  be  put  into  joint  possession  oJ 
their  .  share  and  for  Ibe  costs  of  the 
suit,  interest  pendetite  lite  and  further  inter- 
est. 

Held,  that  in  such  a  case  the  plaintiffs 
are  entitled  only  to  a  decree  declaring  that 
they  and  the  defendant  are  joint-owners  of 
the  land  in  dispute,  and  that  they  are  en- 
titled to  au  account  of  the  profits  of  the 
land.  But  the  plaintiffs  cannot  obtain  an 
injunction  restraining  the  defendant  from 
dealing  with  the  land  in  dispute  without 
their  consent.  W.  N.  Ail,  1^94,  pp.  127, 
166;  W.  N.  All,  1901,  p.  43;  27  All,  88;  W, 
N.  All,  1905,  pp.  119.  160;  IS  Cal,  10  re- 
ferred to.  PHANI  SINGH  V.  NAWAB 
SINGH.    A.  W.  N- 1905  p.  233. 

118-  S.  9  =  S.  11 — Co-xliarers — Joint  pro- 
pcrty—One  co  sharer  dealing  cvclusively  with 
joint  propcrty—Bemedy  of  other  co-sharers — 
Declaratory  decree. 

One  C,  B.,  who  was  a  tenant  of  the 
parties  to  the  siiit,  died  without  heirs. 
After  his  death  one  of  the  co-sharers  took 
possession  of  the  entire  holding  and  proceed- 
ed to  cultivate  it.  Thereupon  the  plain- 
tiffs, the  remaining  three  co-sharers,  brought 
a  suit  to  recover  physical  possession  of 
three-fourths  of  C.  B's.  holding  and  also 
claimed  mesne  profits  of  the  land.  A  dec- 
ree for  joint  possession  of  the  holding  and 
for  mesne  profits  was  passed  in  plaintiff's 
favour. 

Held,  that  the  only  decree  to  which  the 
plaintiffs  were  entitled  was  a  decree  dec- 
laring tliat  they  and  the  defendant  were 
joint  owners  of  the  land  in  question,  and 
as  such  joint  owners,  were  entitled  to  re- 
ceive from  the  co-sharer  in  possession  an 
account  of  the  profits.  JAGAB  NATH 
SINGH  V.  JAI    NATH    SINGH.     W.  N- A. 

1904,  p.  194.  27-  A.  88. 

119.  8.  9  =  ''.  ll.—Precmption — Rival  pre- 
emptors — Coynpromise  between  first  pre-cmptor 
and  vendee — Sicond  suit  for  pre-emption  by 
second  co-sharcr  filed  on  the  date  of  compro- 
mise— Decree  for  moiety  of  the  property. 

On  the  date  fixed  for  the  settlement  of 
issues  in  a  suit  for  pre-emption  brought  by 
a  co-sharer  a  decree  for  pre-emption  based 
on  a  compromise  was  made  in  favour  of  the 
plaintiff.  Before  decree  another  co-sharer 
having  equal  rights  with  the  plaintilT  brought 
a  suit  for  pre-emption  in  respect  of  the  same 
property.  The  plaintiff  in  the  first  suit  was 
made  a  defendant  in  the  second  suit.  He 
contended  that  the  second  suit  was  too  late 
and  did  not  lie. 

Held,  that  the  compromise  did  not  dis- 
pose of  tile  suit,  that  the  first  suit  being  still 
pending  when  the  second  suit  was  brought, 
the  second  pre-emptor  was  entitled  to  a 
decree  for  pre-emption  in  respect  of  one- 
half  of  the  property  sold.    7  All.,  720  follow- 
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cd.  W.  N.  All,  1S8G.  p.  56  distinguished. 
t-ALIG  BAM  D.  KALI  SHANKaR.  '2  A.  L. 
J.  e90-A.  W.  N  .  1S05,  P.  50. 

120  S.  9— S.  ll.—Prufits,  suit  for—Mort- 
gatjce  of  co-sliarer's  shares  to  be  joined  as  de- 
fendant  in   a  suit  fur  profits. 

In  a  suit  for  profits  by  a  sharer  against 
anotber  co-sharer,  who  has  mortgaged  his 
share  to  a  tliird  party,  and  when  both 
mortgagor  and  mortgagee  are  in  possession, 
both  may,  at  the  option  of  the  plaintiff, 
be  impleaded  as  defendants.  THAKUR  BA- 
KHSIl    V.    BHAGWAN    DIN.     9  O.   C  142- 

120  (a)  S-9  =  S-  11- — Suit  for  the  recovery 
of   money  tvoluiitnrily  paid. 

The  plaintiffs  who  were  the  vendees  of 
a  property  which  was  attached  in  the  exe- 
cution of  a  di:.cree  of  a  third  party  against 
heir  vendor  paid  the  deori?tal  amount  to 
save    the  prop>irty    from    sale. 

Held  that  the  plaintiffs  could  not  claim 
from  .the  owner  the  amount  paid  by 
them  to  raise  the  attachment,  for  the  money 
was  paid  by  the  plaintiffs  to  clear  their 
own  title  to  the  property  uuder  attach- 
ment, and  must  be  considered  as  a  valuu- 
tary  payment  and  not  a  payment  for  or 
on  behalf  of  the  owner.  KAYYANA  CHIT- 
TEJBI.A    V  DOOSY   GAVA    BAMilA.     16  M- 

L.  J.  136=29  M  225- 

See  to  the  same  effect  Act  IX  of  1872 
Contract  Act  S.  69  30  M.  35.  Col  323  and 
A.  W.  N.  I'JOa  P.  58.  Col.  326,  3  M.  L.  T.  Ill 
Col.  3:16,  and  S.  69.  70,  7  0.  C.  146  Col.  328. 
121.  S-  9 — S.  11. — Stdt  against  priiicipal 
for  acts  of  his  agent. 

A  suit  for  damages  will  lie  against  a 
principal  for  acts  of  agent  or  servant  done 
on  behalf  of  the  principal  or  with  the  in- 
tention of  serving  his  purposes.  ISHWAR 
CHANDER  SANTKA  v.  SUTESH  CHAN- 
DEB  GBI.    7   C.  W-  N-  126-50  C.  207- 

See  to  the  same  effect  Contract  Act  IX  of 
1872,  Ss  187  to  205,  cols.  362  to  366. 

122-  Bond  securing  future  advances — Right 
to  sue  on. 

An  obligee  can  sue  on  a  mortgage  bond 
executed  by  the  defendant  in  his  favour  to 
secure  advances,  even  when  more  than  the 
sum  secured  by  the  bond  has  been  realised 
by  hi, n  privately.  HARENDRA  LAL  ROY 
CUOWDRY  V.  TARINI  CHARAN  GHAKRA- 
VARTY.    8  C.  ■W.  N.,  667. 

123  S.  9 — S.  11. — Suit  to  have  procession 
of  idol  carried  along  a  public  street  —  Cttstomary 
route. 

The  plaintiffs  residents  of  a  street, 
brought  this  suit  against  the  Dharmkarta  of 
a  temple  claiming  the  right  of  having  the 
idol  carried  in  procession  in  the  customary 
route,  and  prayed  for  a  declaration  of  their 
rights,  for  an  injunction  tVjat  future  pro- 
cessions should  take  the  alleged  customary 
route  and  for  damages. 

Per  Chief  Justice. — That  the  plaintiffs  had 
failed  to  establish  a  custom  which  absolutely 
precluded  the  defendaut  from  the  exercise 
of  any  discretion  in  the  matter;  aud  the 
right  claimed   by   the   plaiuiili  was   not   one 
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on  which  a  Civil  Court  could  adjudicate. 

Per  Davies,  J. — That  the  plaintiffs  could 
sue  in  a  Civil  Court  to  establish  the  right 
they  had  set  up  and  that  they  had  establish- 
ed their  claim.  P.  NAGIAH  BATHLIDU  v. 
MUTHACHARRY.— 11    M.    L     J-    1901     P. 

215- 

124-  8.  9~S  11— Jurisdiction  of  Civil  Court 
— Suit  to  locate  idol  not  based  on  claim  to  pro- 
perty— Ceremonies — Right  to  offi:e. 

Suits  as  to  religious  riles  and  ceremo- 
nies, which  involve  no  question  of  the  right 
to  property  or  to  an  ofJice  are  not  suits  of 
a  civil  nature  within  the  meaning  of  section 
11  of  the  Civil  Procedure  Code  aud  are  there- 
fore not  cognizable  by  a  Civil  Court.  5  Bom., 
80  approved. 

A  worshipper  of  certain  idols  cannot 
therefore  maintain  a  suit  against  the  cus- 
todians of  the  idols  to  loca'e  them  in  a  cer- 
tain temple  instead  of  in  another  so  loug  as 
his  right  to  worship  the  idols  is  not  denied. 
21  Cat.,  463  distinguished.  M.  L.  J.,  I'JUO,  p. 
215  referred  to.  LOKE  NATH  MISRA  v. 
DASARATHI  lEWARI.    2  C-  L-  J-  590  =  32 

C  1072=10  C  W-  N-  605. 

125-  S- 9  ^'-  -'■' — Jurisdiction  of  Civil  Coiirt 
— Suit  to  establish  right  to  perform  religious 
ceremonies — Claini  for   imaginary    damages. 

A  claim  confined  to  rights  in  religious 
ceremonies  without  a  claim  to  any  office 
or  any  emoluments  is  not  cognizable  by  Civil 
Courts. 

The  plaintiffs'  asking  for  imaginary 
damages  on  account  of  perquisites  which 
they  allege  they  were  prevented  from  get- 
ting does  not  make  the  claim  cognizable 
by  Civil    Court. 

The  whole  of  an  ill  defined  commun- 
ity cannot  be  entitled  to  any  particular 
office  in  a  particular  temple  or  to  auyeraolu- 
ments    or   perquisites    thereof. 

Held,  that  the  mere  fact  that  the  plain- 
tiffs claimed  the  declaration  they  sought 
iu  the  alternative  under  the  terms  of  a 
Ra^inamih  did  not  make  the  suit  cogniz- 
able by  the  Civil  Court  for  the  Rizinamah 
was  entered  into  between  the  theu  heads 
of  the  rival  sects  of  Vadagalais  and  Ten- 
galais  residing  in  Nagapatam  to  enable  cer- 
tain ceremonies  to  be  performed  in  a  cer- 
tain temple  as  a  temporary  arrangement 
made  with  a  view  to  prevent  breach  of 
the  peace.  SUBBARAYA  MUDALIAR  u. 
VEDANTACHARIAR.      14    M-    L-  J-.   1904 

p    171=28  M  23 

Gioil  nature,  suits  of — 
126.  S.  9.  17,  0.  XXI R.  92=Ss.  11,  211  and 
312— Public  demiiuU  R-cooery  Act  (VII of  1880 
of  B.  C.)  Sections  2  and  19 — Suit  lo  set  a  side 
sale — Civil  stcit — Misdcscnptioii  i't  sale  pro- 
clamation. 

Section  2  of  Act  VII  of  1880  (B.  C),  and 
Sections  24i  and  312  of  the  Civil  Procedure 
Code  are  no  bar  to  a  Civil  suit  for  setting 
aside  a  sale  held  in  enforcemout  of  a  certifi- 
cate under  Act  VII  of  1880  (B.  C.)  on  the 
ground  of  the  sale  being  vitiated  by  material 
irregularity  leading  to  injury. 
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Tho  misdescription  of  property  in  the 
sale  proclamation  brings  the  case  within  tho 
rulo  laid  down  in  the  oaso  of  Bam  Logan 
OJha  V.  Bhowani  Ojha  (14  Cal.,  9)  when  one 
property  having  been  advertised  for  sale  a 
different  property  is  sold.  14  G.  1,  23  G.  Gil 
overruled.  R.VM  TARUK  HAZRA  v.  MO- 
SAHEB    ALL   KHAN.     6  C-  W- N-  426=29 

C-94. 

127  8.  9— s.  11. 

Ilcld,  that  a  suit  for  the  rent  of  state 
land  is  not  cognizable  by  the  Civil  Courts. 
2  U.  B.  R.  1892—96  P.  034,  2  U.  B.  R.  1897— 
98  P.  25,  2  U.  B.  R.  1897—98  P.  41  (0.  P. 
C.)  referred  to.  MAUNG  NYUN  v.  MAUNG 
PAW  AND  MAUNG  KYWE,  XJ-  B-  R-  1902 

p.  1,  c.  p. 

128  s.  9-s.  11. 

In  Revenue  proceedings  of  a  judicial 
nature  a  Revenue  officer  has  inherent  power 
to  execute  his  own  orders — A  Civil  Court  has 
no  jurisdiction  in  any  matter  which  a  Re- 
venue officer  is  empowered  under  tho  Regu- 
lation to  dispose  of — s.  53  (1),  Upper  Burma 
Laud  and  Revenue  Regulation — A  suit  will 
not  lie  in  a  Civil  Court  to  execute  the  orders 
of  a  Revenue  officer,  whether  by  restitution 
or  otherwise,  s.  583  C.  P.  C.  MAUNG  PO 
NWE  V.  MAUNG  THA  E.  AND  OTHERS, 
V-  B.  R.  1903  p.  13,  C.  p. 

128  (a)- — Suits  for  costs — See  costs. 

128  (to). — Suits  for  damages — See  Torta  and 
Damages. 

128  (o). — Suits  to  set  aside  decrees  on  ground 
of  fraud — See  Decrees. 

129  8.  9 — s.  11 — Questions  of  ritual— Suit 
by  dharmakartas  against  co-dharmakartas— ju- 
risdiction. 

A  suit  by  a  dharmakarta  of  a  temple 
against  his  co-dharmakartas  for  an  in- 
junction restraining  them  from  changing 
tho  form  of,  or  any  way  interfering  with, 
tho  Teugalai  namams  in  the  temple  and  di- 
recting them  to  remove  from  tho  temple  a 
copper  image  of  Vcdanta  Desikar  is  one  re- 
lating to  the  property  of  the  temple  vested 
in  the  trustees,  and  is  eoguizable  by  a  Civil 
Court   under    s.  11,  C.   P.    C. 

Per  Miller,  J. — A  departure  from  usage 
is  not  within  tho  power  of  tho  trustees,  and 
any  trustee  making  such  departure  will  be 
restrained  by  .he  civil  courts. 

Per  Walli',  .J.- -A  suit  is  not  necessarily 
a  suit  of  a  civil  nature  so  as  to  be  cognizable 
by  civil  courts  merely  because  the  facts  con- 
stituting the  cause  of  action  are  alleged  to 
amount  a  breach  of  trust.  If  such  facts  re- 
late merely  to  religious  rights  and  ceremo- 
nies, such  questions  miy  be  determined  by 
the  Civil  Courts  provided  any  right  to  pro- 
perty or  an  office  depends  on  thorn.  KRISH- 
NASAMI    IYENGAR    w.  SINGARA    CHARI- 

AR.  3  M.  L.  T  69=17  BT-  L-  J- 1=30  M.  158 

130.  S.  9  S.  11.— Special  Ads— Jurisdic- 
tion  to   try  cases   under  Special  Acts. 

Whore  a  special  tribunal,  out  of  the 
ordinary  course,  is  appointed  by  an  Act 
of  Legislature  to  determine  questions  as  to 
rights  which   are   tho   creation   of   that  Act, 
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then,  except  so  far  as  otherwise  expressly 
provided  or  necessarily  implied,  tho  juris- 
diction of  that  tribunal  to  determine  those 
questions  is  exclusive.  It  is  an  o-.soutial 
condition  of  those  rights  that  they  should 
bo  determined  in  the  manner  prescribed 
by  tho  Act  to  which  they  owe  their  exis- 
tence. BHAISHANKaB  v.  MUNICIPAL 
CORPORATION    OP   BOMBAY.     9  B.  L-  R 

417. 

131.  8.  9  S.  11.— Fraud— Plaintiff  plead- 
ing his  own  fraud — Civil  Court's  Jurisdic- 
tion. 

Tho  plaintifl  sued  tho  defendant  for  a 
declaration  that  a  mortgage-deed  duly  exe- 
cuted and  registered  by  him  in  favour  of 
tho  defendant  was  RuU  and  void  on  the 
ground  that  the  cousid-errs-tion  therein  re- 
cited had  not  in  fact  passed  and  that  it 
had  been  made  solely  with  tho  intention 
of  defrauding    his    minor   brother. 

Tho  District  Judge  declined  to  go  into 
tho  merits  of  the  case  and  dismissed  it 
only  an  the  ground  that  in  view  of  tlio 
statement  of  the  appellant  who  pleaded  his 
own  fraud,  the  suit  was  not  maintain- 
able. 

Held,  that  under  section  11  of  the  Codo 
of  Civil  Procedure,  tho  suit  as  biought  be- 
ing clearly  cognizable  by  tho  Civil  Courts, 
the  Lower  Appellate  Court  should  have  tried 
the  ease  on  its  merits.  (20  Mad,  326  and  333;  13 
Mad,  878;  13  Bom.,  372;  23  Bom.  405  and 
23  Cal.,  460  and  962;  referred  to.)  HANU- 
MAN  SINGH  V.  RADHE  LAL.  8  O.  C, 
278. 

Suits  Against  Government. 
132'     8-  9  =  S.  11 — Suit  against  Secretary  of 
Stale — DefamatUm  in  Government    resolution. 
—See   Act  of  State.   27.    B.    1.89=5.    B.  L.  R. 
30   and   6.    B,   L.  R.    133.   Col.  42    to   47. 

133.  S-  9  =  S.  11. — Suit  against  Secretary 
of  Stale  for  damages  and  mesne  profits  for 
tlie  allachment  of  a  torong  person's  property 
as  the  accused's  property  under  S.  8S  Crimi- 
nal Procedure  Code,  is  maintainable.  2S.  G. 
SiO.-'AoQ   Act    XVIII   of     1850   No.    4.   Col. 

59,  no. 

134  8.  9=s.  11 — Suit  against  a  magistrate 
fomotpaying  adequate  compensation-Epidemic 
Diseases  Act  (III of  lS97),Seclioni  —M.igisirate. 
Liability  of — Protection  to  personsacting  under 
the  Act — Personal  liability  for  omission  to  pay 
compensation — Magistrate's  decision  as  to 
adequacy  of  coinpensation,  lohether  final. 

Held,  that  the  protection  aX  rded  by 
section  4  of  tho  Epidemic  Diseases  Act  to 
a  person  acting  under  it  does  not  extend 
to  an  omission  to  pay  adequate  compen- 
sation  under    Rule    14. 

Held,  also,  that  a  Magistrate  who 
omits  to  pay  adequate  compensation  as 
provided  under  Rulo  14,  is  persjnall)-  li- 
able and  that  the  defendant  Chairman  of 
tho  Calcutta  Corporation  was  so  liable 
when  he  acted  as  a  Magstrate  under  tho 
Act. 

Held,  further  that  tho  MigistraloV;  deci- 
sion  as   tc   the     adequacy     of    tho  eompon- 
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Eation  offered  was  not  final,  sucb  decision 
can  be  questioned  in  suit  against  the 
Magistrate.  RAM  LAUL  MISTBY  v.  R. 
T.  GREER.     8-  C-   W-    N-  681- 

135-  S-  9-  =  S.  U.—Suit  fur  grant  made' 
hy  a  Government  Officer  on  bclialf  of  the  croiun 
is  maintainable. — Darhkast  rales — Powers  of 
officers  to  make  grants — Afipcai — Validity  of 
grants — Jurisdiction   of  Ciotl  Court. 

The  Civil  Court  has  jurisdiction  to 
decide  whether  a  grant  made  under  the  ; 
darkhast  rules  is  a  valid  one,  and  whether 
the  grantee  has  acquired  a  valid  title  to 
the  land  as  against  the  Crowu.  The  plea. 
on  behalf  of  the  Crown  that  the  Civil 
Courts  have  no  jurisdiction  to  take  cog- 
nizance of  orders  passed  by  the  Revenue 
officers  under  the  darkluist  rules  is  alto- 
gether untenable. — 12  Mad.,  404,  followed.  I 
When  a  grantee  has  acquired  title  he 
has  a  right  to  possession,  and  it  is  per- 
lectly  immaterial  whether  the  land  is  de- 
livered to  him  by  the  Revenue  officers,  or 
without  such  delivery  he  enters  in  posses- 
sion of  the  laud.  It  is  equally  immaterial 
whether  a  j^atta  is  issued  to  him  or  not. 
If  there  was  a  valid  contract  binding 
upon  the  Crown,  he  is  entitled  to  specific 
performance  of  the  contract,  and  can  claim 
the    issue    of    a  patta,    if    necessary. 

.A  grant  purporting  to  be  made  under 
the  darkhast  rules  hy  an  officer  empowered 
to  make  such  a  grant,  must  bo  regarded 
as  one  made  by  a  person  authorised  on 
that  behalf,  so  as  to  give  it  the  same  va- 
lidity as  if  it  wis  made  by  the  Governor- 
in-Couucil  himself. 

The  only  portion  of  the  rules  with 
which  the  Courts  need  concern  themselves 
are  those  which  define  the  officers  compe- 
tent to  make  as.,ignments  of  land,  the  extent 
of  their  authority,  including  the  descrip- 
tion of  lauds  which  the  said  officers  may,  res- 
pectively, dispose  of  under  the  darkhast 
rules,  and  the  degtee  of  control  by  a  higher 
grade  officer,  to  which  the  exercise  of  such 
authority    is   subject. 

The  bulk  of  the  darkhast  rules,  which 
are  in  the  nature  of  instructions  issued 
by  the  Government  to  the  various  officers 
concerned,  as  to  the  princi[)l;s  which  shoull 
guide  them  in  entertaining  or  rejecting  peti- 
tions for  grant  of  various  descriptions  of  laud, 
and  determining  to  which  of  several  com- 
peting applicants  the  grant  should  be 
made,  if  at  all,  and  the  procedure  to  be 
adopted  by  them,  do  not  concern  the 
Civil   Courts— IS    Mad.,  434,    referred  to. 

The  various  officers  specia'ly  empowered 
by  the  darkhast  rules  to  dispose  of  Crown 
lauds  thereunder  are  really  agents  appoint- 
ed by  the  Governor-iu-Councii  in  their 
official  capacity  by  executive  orders.  The 
authority  conferred  under  the  darkhast 
rules  upon  the  Board  of  Revenue  the  Col- 
lector, the  Divisional  Officer  and  the  Tah- 
sildar,  including  a  Deputy  Tahsildar,  to 
dispose  of  various  classes  of  Crown  lands, 
either  iu   the    first    instance,  or  on  appeal 


made  to  them,  not  being  conferred  upon 
them  by  any  statute  or  statutory  rules, 
they  can  only  be  regarded  as  agents  ge- 
nerally or  specially  appointed  by  the  Go- 
vernor-in-Council  in  that  behalf,  and  their 
acts,  within  the  scope  of  tlieic  respective 
authorities,  are  as  binding  u^o  i  the  Crown 
as  if  they  were  done  by  the  Governor-in- 
Couneil  himself,  and  as  betwce  i  the  appli- 
cants and  the  Governor-in-Council,  the  lat- 
ter should  be  regarded  as  a  principal  re- 
presented, under  the  general  law,  by  such 
officers   as   his   agents. 

By  the  law  of  agency  at  the  Common 
law,  there  is  this  diBerence  between  indi- 
viduals and  the  Goverument--the  former 
are  liable  to  the  extent  of  the  power  they 
have  apparently  given  to  their  agents,  while 
the  Government  is  liable  to  the  extent  of 
the  power  it  has  actually  given  to  its  of- 
ficers, or,  if  they  exceed  that  power  when 
the  Government  in  fact  or  in  law  direct- 
ly or  by  implication  ratifies  the  excess. — 
6'.   M.    I.   A.    i29,    referred   to. 

In  cases  iu  which  the  original  appli- 
cation may  be  made  to  the  Divi.'lmal 
Officer  himself,  an  appeal  will  lie  *o  the 
Collector,  if  tlie  Divisioaal  Officer  be  an 
Assistant  or  Deputy  Collector;  or  to  the 
Board  of  Revenue,  if  the  Divisional  Officer 
be  the  collector  himself.  The  action  of  the 
officer  to  whom  the  appeal  lies  is  final  and 
binding  upon  Goverumeut,  if  his  act  be 
within  the  scope  of  his  authority.  Neither 
the  Collector  uor  the  Board  of  Revenue 
can  set  aside  a  grant  made  by  the  Divi- 
sional   Officer    on    appeal. 

When  the  proposal  of  an  applicant  is 
accepted  by  an  officer  duly  authorised  in 
that  behalf  by  the  d  iT-ihast  ruled,  and  the 
acceptance  is  communicated  to  the  appli- 
cant, there  is  a  valid  contract  and  dipo- 
sal  of  the  laud,  unless  the  griut  was  pro- 
cured by  fraud,  misrepresentation  or  mate- 
rial mistake  as  to  any  matter  of  fact  es- 
sential to  the  agreement.  The  grant,  there- 
fore, cannot  be  annulled  or  revoked  by 
the  officer  who  made  the  grant,  his  suc- 
cessors in  office,  or  even  by  the  Governor- 
in-Council.  THE  SECRETARY  OP  STATE 
FOR    INDIA  V.  KASTUHI    REDDI.     12-  M- 

L.  J.  1902    p.  453  =  26-  M   268. 

136-  S.  9  =  S.  U.Suit  against  P^iblic  Offi- 
cer. Negligence  of — Secretary  of  iSlale  for 
India.     Suit  against — 21  and  22  Ftc.  C.  1G6. 

The  words  "expenses,  dubts  and  liabili- 
ties lawfully  contracted  and  incurred "  in 
section  42  of  Statute  21  and  22  Vic.  C.  1U6 
must  be  construed  as  debts  lawfully  con- 
tracted and  expenses  or  liabilities  incurred. 

The  expression  "  Government  of  India  " 
as  used  in  Statute  21  and  22  Vic.  C.  106 
points  to  its  bearing  the  meaning  not  of  the 
Governor-General  in  Council  but  of  the 
superintendence,  direction  and  control  o£ 
the  country. 

The  plaintiff  sued  the  defendant.  Secre- 
I  tary  of  State  for  India  in  Council,  for 
I  damages  owing  to  the  negligence  of  a,  Chiet 
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Constable.    The  dofonoe  was  that  the  defoud- 
ant  was  not  lialilo. 

Held,  that  the  defence  was  valid  since  the 
Chief  Constable  had  acted  not  in  obedience 
to  an  order  of  the  executive  Government  but 
in  performance  of  a  statutory  power  vested  on 
him  by  the  Legislative,  the  appointment  of 
the  Chief  Constable  was  made  not  by  the 
Bombay  Government,  but  by  an  Officer 
clothed  by  the  Legislature  with  a  power  in 
that  behalf,  the  act  of  the  Chief  Constable 
was  not  in  any  sense  productive  of  benefit  to 
the  revenues  of  the  Bombay  Government, 
nor  was  it  in  a  transaction  out  of  which 
profit  could  be  derived  ;  and  thero  had  been 
no  ratification  or  adoption  of  the  act. 

Where  the  duty  to  be  performed  is  im- 
posed by  law  and  not  by  the  will  of  the  party 
employing  the  agent,  the  employer  is  not 
liable  for  the  wrong  done  by  the  agent  in 
such  employment. 

Before  liability  coulS  be  incurred  by  the 
Bombay  Government  on  account  of  the  Gov- 
ernment of  India  as  the  result  of  the  act  or 
omission  of  the  Chief  Constable  as  to  be 
chargeable  on  the  revenues  it  was  necessary 
to  exclude  those  conditions  which  could 
afford  a  principal  exemption  from  liability 
for  the  act  of  &u  agent.  SHIVAHHAJAN 
DUROA  PRASAD  v.  SECRETARY  OP 
STATE  FOR  INDIA.     S.  C-,  6  B  ■  L-  R-,  65. 

See  also  Act  XV III  of  1S50,  Cols.  58  to  60. 

Suits  relating  to  Easement. 
137.  S.  9  =  S.  11 — A  suit  to  recover  rent  of 
a  fishery  lies  ia  a  Revenue  Court.  But  where  a 
lease  transferred  to  the  lessee  the  entire  interest 
of  the  lessors  in  a  tank  and  not  only  a  riglit 
of  fislierij,  a  suit  for  rent  of  such  a  tank  is  cng- 
nizable  by  a  Civil  Court— P.eo  Act  X  of  1M.59 
(Bengal)  Sections  G  and  53.  M\H\NANDA 
CHAK'-iAVERTY  c.  M  \NGLA  KEOTANI.  8 

C  V/.  N,  804-31  C  937. 

138  S.  9--S.  ll~I!i,jht  to  hold  a  Market. 
.  ny  person  can  lawfully  hold  a  Market 
or  haunt  whenever  and  whore  ever  ho  pleases, 
provided  he  docs  so  on  his  own  land  and  in 
Bucli  a  manner  as  not  to  be  a  nuisance  to  the 
neighbouring  land  holders  who  have  equal 
rights  with  him  to  the  whole  of  their  markets. 

4  A  L.  J.  728=A  W  N.  1907  P  241- 

139-  S.  9^.S'.  n—Il.red,laru  jo-.hi,  right 
to  recover  marriage  fic-i  from   an   intrwlcr. 

Where  a  person  claimed  to  be  the  here- 
ditary Jos/u  of  a  certain  village  and  tore- 
cover  from  an  intruder  certain  foes  payable 
to  tbe./os/(i,  but  pnid  to  the  intruder. 

Held  that  the  fact  that  em  >lnments  are 
claimed  makes  the  dispute  one  of  Civil  nature 
within  the  meiuing  of  S.  11,  and  that,  there- 
fore, the  josJn'd  suit  to  recover  the  fees  is 
nminiainablo.  (u  B.  ir,7  7  ^\.  424  refd.  to)— 
YE-^HWANT  RAO   u.  BH.\SKAR  RAO   PAT- 

WAH1.-3N.  L  B,  47. 

140;  S.  Q  =  S.  U—Hiriditary  offices  and 
dignities — Suits  for. 

No  suit  lies  for  the  enforeomont  of  Man- 
pan  digniiics  known  in  Berar,  nor  for  the 
rigiit  of  precjdeace  at  the  Pola  festival,  a 
right   fii'st    to    lead    one's   bullock  under    an 
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arch,  nor  for  a  right  to  strike  the  first  blow 
on  a  buffalo  slaughtered  at  the  Daschra 
festival,  nor  for  a  right  to  receive  cakes  and 
fuel  at  the  Holi  festival,  nor  for  a  right  to  re- 
ceive dues  or  small  presents  of  money  given 
by  the  bridal  party  on  the  marriage  occas- 
sions,  nor  for  the  small  gifts  at  Holi  and  the 
betel  nuts  at  weddings  as  they  are  mere 
marks  of  respect  and  do  not  amount  to  emo- 
luments-3  N-  L-  R-  131. 

141-  S.  9  =  S.  11 — Suit  to  establish  mulrai- 
yati  right  and  for  position  of  a,  mus-tagir^ 
Suit  cognizable  by  a   civil  court. 

A  suit  to  establish  a  raul-raiyati  right, 
which  by  a  Government  order  was  not  grant- 
ed, and  also  for  the  position  of  a  mustagir, 
and  to  set  aside  the  executive  orders  of  the 
Commissioner  is  a  suit  which  is  cognizable 
by  a  civil  court.— NAWAB  SINGH  v. 
CHARAN  RANA.— 6  C-  W.  N-  411  at  413. 

142-  S-  9  =  S.  ll.—Kamiana  dues— Suit 
for  Jurisdiction  of  Civil  and  Revenue  Courts 
— Declaratory  suit  that  the  kamiana  dues 
were  not  payable  by  plaintiffs. 

The  plaintiffs  sued  for  a  declaratory 
decree  to  the  effect  that  kamiana  dues  are 
recoverable  only  from  the  Icimins  who  con- 
struct houses  on  the  sites  belonging  to  pro- 
prietors and  get  benefit  from  pasturage  and 
shamilat  lauds,  and  that  the  plaintilTs  who 
were  the  owners  of  their  houses  and  cul- 
tivators were  not  liable  to  pay  the  said 
dues. 

Held,  that  the  suit  was  cognizable  by 
Civil  Court.  SHEIKH  MUHAMMAD  u  HA- 
BIB   KHAN.     113   p.  L-  R.   1905- 

143  S.  9-S.  11.— Suit  for  maintenance 
of  an  ilU'ijitiinate  child.  Although  a  Magis- 
trate refused  to  grant  it  under  Criminal 
Procedure  Code  (.let  V  of  iSSSj,  Section  4iS 
— Cause  of   action — Suit  for  maintt  nance. 

There  is  nothing  in  the  .Criminal  Pro- 
cedure Code  indicating  that  if  a  Magistrata 
refuses  to  grant  maintenance,  his  ordec 
would  be  conclusive  so  as  to  bar  a  civil 
suit.  IS  All.,  29,  20  W.  li.,  58  (Cr.)  distin- 
guished. 

Under  the  Hindu  Law  as  well  as  upon 
general  principles,  the  father  of  an  illegi- 
timate child  is  bound  to  provide  for  itj 
maintenance.  7  M.  I.  A.,  IS,  4  W.  R..  (P.C.) 
1.33  referred  to.  GHAN\  KANTA  MOHAN- 
T.\    V.  GERELI.     32    C-  479. 

Malicious  prosecution,  suit  fur  damages  for. 
See — Damages  and  Torts. 

Marriage,   suits  relating  to.     See    Marriage. 
Municipality,  suits  against.    See  Munici- 
palities. 

Paitition,  suits  relating  to.  See  Partition 
and  Jurisdiction  of  Civil  and  Revenue 
Courts— 

Pasture  rights  nf  ienarits,  suit  for— 

144.  S.  9  — S.  11 — Eusement^Pasturage 
rights— Landlord  and  Tenant— Legal  origin  - 
Presumption  from  enjoyment  from  time  im- 
memorial—English Law. 

Where  the  plaintiff's  cultivators  claimed 
pasturage   rights  against   their  putnidars  on 
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the  ground  of  onjoymont  from  time  imme- 
morial— 

Held,  that  on  proof  of  the  faot  of  onjoy- 
meut  from  time  immumorial  a  legal  origin 
foi-  the  right  olaimed  must  be  presumed. 
Such  a  right  is  not  a  right  in  gross. 

A  decree  was  passed  in  favour  of  the 
plaintiffs  with  the  condition  that  it  was  not 
to  prevent  the  defendants  or  their  successors 
in  title  from  cultivating  or  executing  im- 
provements upon  the  lands  in  question  so 
lonj  as  .suiS'Mtnt  pasturage  was  loft  for  the 
plaintiffs  and  other  persons  entitled  to  the 
right  of  pasturage  claimed  with  liberty  to 
the  parties  from  time  to  time,  in  case  of 
difference,  to  apply  to  Court  as  thev  might 
be  advised.  (1)  bHOLA  NATH  (2)  JOIGM'- 
BUR  NANDI  (i)  KSSHUB  GHUNDER 
CaATTER.TI  (i)  MODLiU  SUDAN  GOSWA- 
MIJ,5)  BENT  MADHUB  IvARAK  (G)  GANGA- 
DIiUR  MUNDUL  (TJ  BROJO  llOHUX  DEY 
V.  THE  MIDNAPL'R  ZAIUNDARY  Co.  Ld 

«  t^  vV  S-  425  =  14  M.  L.  J- 1904  p.  152  = 

Pensions  suits  rclatinr;  to.  See  Pensions 
Act  XXIII  of  18V;  Qols.  139  to  146  Public 
thoroughfares  suits  for. 

145     S-  9  =  S.  u— 

In  the  case  of  a  private  right  of  way  the 
question  as  to  whether  the  plaintiff  has  suf- 
fered or  cot  a  special  damage  is  immaterial 
6  C  W-  N.  iS07. 

H3  r,  8-  O.I.R.(l)  8~S.  Ildt30-De. 
d-citorofa  road  to  ■public -His  rights— Rinht 
ofsuil—Repn.'seiitalives  nf  a  communitij—Puh. 
Ucw.i:/—myht  o/."-',cr  ofsoil—Improocmenls 
—  Damages—Miiu,  's  Hahilily  for  tort  commit- 
ted bti  }izi  mi'u-.r, — Lij unction. 

The  plaintiff  No.  1  was  the  owner  of 
a  hill  oil  tha  top  of  which  there  were  cor- 
v.iin  shrines  built  by  the  Sitambari  sect 
of  Jams.  Th.'re  was  a  road  which  ran  up 
the  hill  in  qaostion  for  the  convenience 
!  _  :■■■  of  the  p.lgriras  resorting  to  the 
Baid  shrines.  The  road  was  dedicated  for 
Iha  u,e  ol  the  public.  The  plaintiff  No.  L 
in  consideiation  of  cortaiu  shares  of  offer- 
ings reo.jived  at  the  .shrines,  covenanted  to 
keep  the  road  up  the  hill  in  repair.  The 
road  in  qnestiou  wa;s  very  steep  at  certain 
poinU.  He  authorised  certain  persons  re- 
presenting a  soot  of  the  Jains  to  construct 
a  flight  of  steps.  When  some  of  the  steps 
were  constructed,  the  defendants  removed 
a  number  of  thern  and  opposed  further  oon- 
straolion.  The  plaiaMff  No.  1,  owner  of 
the  hill,  together  with  others,  who  were 
pjrmitted  by  him  to  improve  the  road  sued 
for  damages  and  asked  for  an  injunction 
against  the  dofoudants  restraining  them 
from  demolishing  the  remaining  steps  and 
from  offoring  opposition  to  the  construe 
tion  of  the  stairs  on  the  road  in  ques 
tion,  which  had  not  yet  been  built.  The 
suit  was  decreed.  It  was  contended  that 
tins  being  really  a  suit  on  behalf  of  a  soot 
01  ilu)  Jains,  the  suit  could  not  proceed 
w.thout  speal  permisfion  from  the  Court 
being    obt^iued    under    sootioa   30  of     tliu 
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Civil  Procedure   Code. 

Held,  that  plaintiS  No.  1  being  the  ow- 
ner of  the  soil  over  which  the  road  ran, 
the  public  having  only  a  right  of  way  and 
nothing  more,  was,  as  owner  of  the  soil,  en- 
titled to  exercise  all  rights  so  as  not  to  inter- 
fero  with  the  right  of  way,  which  existed  ia 
the  public.  He  was  entitled  to  make  any 
improvement  in  the  road  for  the  convenienco 
of  the  public,  and  he  might  have  authorised 
any  body  to  make  such  improvement  and  tha 
suit  could    therefore  proceed. 

It  was  further  contended  that  the  road 
being  a  public  road  the  plaintiffs  had  no 
right  to  sua  without  proving  some  special 
damage. 

Held,  that  the  objection  did  not  apply  to 
the  plaintiff  No.  1  ;  for  he  did  not  sue  as  a 
member  of  the  public,  but  as  the  owner  o! 
the  soil  and  the  person  who  was  bound  to 
keep  the  road  in  repair  and  in  order,  and  tha 
contention  was  invalid. 

The  defendant  No.  1  was  a  minor  and 
defendant  No.  2  manager  of  his  estate  The 
plaintiffs  alleged  that  defendant  No.  3  acted 
under  the  orders  of  defendant  No.  2. 

Held,  that  as  a  minor  cannot  be  held 
liable  for  a  tort  committed  by  a  person,  who 
happens  to  be  his  manager  for  the  time  bein" 
or  by  other  persons  acting  under  such  mana° 
ger's  order,  where  the  act  is  not  an  act  in 
connection  with  management  of  his  estate, 
the  claim  for  damages  against  defendant  No. 
2  was  not  valid,  but  injunction  could  legally 
he  granted  against  him  also. -MAHARAJ 
BAHADUR  SING  v.  PARESH  NATH 
SINGH.-31  C.  839. 

1^7 .—Bsgistration  Act.    Suits  under.— See 
Registration  Aot  1  of  1877  Cols.  497,  4'j8. 

liS-— Religious  rights  and  ceremonies.    Suits 
relating  to. 

149     S-    9=S.     11    Process'.ms    Eeligcous, 
Light    to  jtse  liublic   road. 

The  right  to  conduct  religious  proces- 
sions in  the  public  streets  is  a  right  in- 
herent in  every  person,  provided  he  does 
not  thereby  invade  the  rights  of  property 
enjoyed  by  others,  or  cause  a  public  nui- 
sauoo  or  interfere  with  the  ordinary  use 
of  the  streets  by  the  public,  and  subject 
to  such  directions  or  prohibitions  as  may 
be  issued  by  the  Magistrate  to  prevent 
obstructions  to  the  thoroughfare  or  broa- 
ches  of    the    public    peace. 

Every  member  of  the  public,  and 
every  sect,  has  a  right  to  use  tha  publio 
streets  in  a  lawful  manner,  and  it  "lies 
on  those  who  would  restrain  him  in  its 
exercise  to  show  some  'law'  or  'custom 
having  the  force  of  law'  depriving  him 
of  the  privilege."  SADA  GOPA  OHARIAB 
V.    A.  RAMA    RAO.     26    M.    376 

150  S-  9  ET.planation  =  S.  11  Explanation. 
SuL  of  civil  nature — Jurisdiction  of  Civil 
Coari!,  —Right  of  burial — Right  to  recite  pray- 
ers before  burial — Declaration  of  riglU  to  recite 
prai/ers — Order  of  Magistrate  under  S.  147, 
Criminal   Procedure   Code. 

lu  suits  relating    to  ritual  or  religious 
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obsorvaiico  only,  tlio  Civil  Courts  in  ludia 
have  no  jaiisdictioa.  But  Courts  of  Jus- 
tice are  uouud  to  enquire  into  questions 
of  religion  or  ritual  when  such  au  eu- 
quiry  is  material  for  the  determination 
of  civil  rights  in  dispute  botwouu  the  par- 
ties. When  the  matter  is  of  a  mixed  spi- 
ritual and  toraiioral  character,  Civil  Courts 
will  havr'  j  irisdiction  to  enquire  into  tiie 
spiritual  m  .iter,  when  it  is  so  intrinsically 
ooiHi>oled  with  the  temporal  matter  as  to 
bo    inseparable    from    it. 

The  pla-atiff.i  sued  for  a  declaration 
of  their  right  to  bury  their  dead  within 
tho  prouiucl.s  of  a  certain  mosque  in  a 
particular  manner,  namely,  that  the  rela- 
tives of  the  deocnsed  or  their  delegates 
utter  certiiiu  prayers  over  the  body  before 
the  interment,  Tho  defendant,  who  claimed 
to  bo  entitled  to  the  oifico  of  Labbai,  as- 
serted an  exclusive  right  in  himself  to 
uttor  tho  prayer.  The  Magistrate  passed 
an  order  under  S,  117,  Criminal  Procedure 
Code,  restraining  pbiinliffs  from  employing 
their  own  priests  for  peif'jrming  tho  fuueial 
ceremonies  until  they  should  obtain  the 
order  of  a  compoleut  court  entitling  them 
to    do    so. 

Held,  that  tho  suit  was  oognizablo  by  a 
Civil  Court. 

Hfld,  also  tho  right  of  burial  was  a  civil 
right,  that  tlie  right  to  recite  prayers  formed 
part  of  the  right  of  burial  and  could  not  be 
split  up  from  tho  latter  and  that  after  the 
order  of  the  Magistrate,  a  decision  as  to 
the  respective  rights  of  parties  became 
imperative.     MEEll.V     S.\HIB     v.    MKP:R.\ 

S.\HIB.    16M.L.  J.  471  =  1M.  L.  T.  423  = 
80  M     15 

151 — RdUjious  Endowments  Act  (XX  of  iSS.V) 
^Civil  Procedure  Cod.'fAd  A'lr  of  ISS:),  s. 
11 — Juris  iicti'jn  ■/  C  "n-< -llin  n-ala  Miha- 
muni  shrine  ill  Ih'-  Deva  aj  i  aw.imi  Teinp'r — 
HkjIU  to  conduct  w  nhi p  —licliijionfi  csrcinonies 
■ — Proce'.sloas —  Usage —  Proof —  Discontinuaiice 
• — licsjudicala. 

The  plaintiffs,  Vedegalais  and  Dharma- 
kartas  of  the  Devaraji  ywami  Temple  sued 
tho  defendants,  T^'Ugalais  and  .\rchakas  and 
Pariehcalc^  of  the  JIauavala  Mahamuni 
shrine  and  prayed  "that  it  bo  declared 
that  defendants  Nos.  2  to  G  are  not  on- 
titled  to  any  right  to  carry  tho  idol  of 
Mauavala  Mah-unnni  in  procession  either 
in  the  prakann  of  Sri  Djvar.'ji  Swami  or 
outside  the  prcilcaram  during  me  Tirunak- 
sbatram  Olhsavam  or  otherwise  and  that 
dcfeiidaats  Nos.  2  to  G  bo  restrained  from 
carrying  tho  said  idol  in  procession  eirber 
during  the  npproriching  Tiiuniikshatram 
Othsawam  to  bo  held  from  the  21st  instant 
or   at  any    othortirae, " 

Hdd,  that  it  being  admitted  that  th^j 
plaintiffs  were  tho  Dliarmikartas  of  tlie 
temple  aud  that  aa  su-oh  all  the  rights  and 
duties  conniicted  witli  the  mmagoment  of 
the  temple  and  tho  shrines  oonnoetfd  there- 
with dc.-olve<lon  tiieni,  they  wero  entitled 
to   make    all  arrangeiaeuia   for   putting   up 


!  and  taking  down  pandals  in  Manavala  Ma- 
hamuni shrine  and  the  defendants  were  not 
entitled  to  act  independently  of  the  plain- 
tiffs in  the  matter  of  putting  up  or  taking 
down  sueh  pandals.  A  declaration  was  ac- 
oording'y  made  and  tho  defendants  wore  re- 
strained fiom  interfering  with  the  plaintiffs 
in  making  such  arrungemonts  independently 
of  the  plaintiffs  if  they  considered  it  advis- 
able   to  do  so. 

That  no  declaration  could  be  made  as 
to  tho  carrying  of  the  idjl  of  Manavala 
Mahamuni  in  procession  either  inside  or 
outside  the  jjrataraHi  of  Sri  Uevaraj.i  Swami 
during  the  Tiruuakshatram,  for  the  ques- 
tion as  to  the  processions  did  not  arise  be- 
tween the  parties  to  the  case.  The  persons 
mainly  interested  in  thesp  proce  sions  and 
other  ceremonials  were  the  worshippers  at 
the  shrine  of  Manavala  Mahamuni  and  it 
was  impossible  to  hold  that  tho  dofeudanta 
in  any  way  represented  these  worshippers.  If 
tho  worshippers  or  any  of  them  felt  aggriev- 
ed by  the  manner  in  which  the  proces- 
sions connected  with  this  shrine  or  tho  idol 
are  carried  out  by  the  Dharmakartas  they 
had    their   remedy    under    Act   XX    of    1803. 

That  a  Civil  Court  cannot  adjudicate 
as  to  the  rights,  processions,  ceremonies, 
etc,  to  which  any  shrine  or  idol  may  be 
ontitli^d. 

Tho  question  of  usage  as  to  worship 
and  tho  discontinuance  of  such  usage  dis- 
cussed.  VANAMAMALAI  BHASHYAKAR  v. 
KH1SIIN\S\V.\MI  TH.VTHAUHARIAR. 

KRISHNVSWAJII  TPIATHAGHAIUAR  v. 
NAUASIMHA    THATHACHARIAR.     Ifi    M. 

L  J    150- 

.  152-  S-  11  Erplanaticn— Civil  suit—Suit  of 
civil  nature — No  claim  to  office  or  emoluments — 
Claim  to  rcite  certain  texts— Merc  mittrr  of 
ritual  or  ivliylous  ccrnnimj — Claim  fur  im- 
aginary davvigen—Juri  d(.c:ion  of  Cioil  Courts. 
Where  a  plaintiff's  claim  is  not  to  any 
office  or  emohiments,  but  is  confined  to 
rights  in  religious  o  romonies,  the  same 
is  uot'cognizablo  by  the  Civil  Courts  under 
S.  11  Kxpl.,  C.  P.  C.  Even  the  addition  of  a 
claim  for  damages  which  is  purely  imaginary 
does  not  bring  it  within  the  cognizance  of 
the  Civil  Courts.  Whore  the  Vadagalais  sued 
for  a  deelar.vtion  of  their  right  to  recite 
certain  saorod  texts  in  a  temple  either  after 
or  apart  from  the  Tongalais  either  under  a 
usage  or  under  a  razinama  which  was  only 
a  temporary  arrangement  and  asked  for 
damages  which  were  purely  imaginary  iu 
respect  of  perquisites  which  ihoy  alleged  they 
had  been  prevented    from  getting. 

Held  the  .suit  is  not  cognizable  by  the 
civil  courts.— S'JBBARAYA  MUDALIAR  v 
VKDUMTAGHARIAR.— 14  jfi  L- J- 171  =  28 
M.  2-3 

152  (a)  9.  lO—Seclion  13— Suit  for  am- 
ci'UuUoii  of  pulni—Su'oficntientstiit  for  rent  — 
Xii.ti:re:J  on  arrears  nf  rent — Bengal  Tenancy 
Act  (VIII of  1:>S5)  Sections  Gl  and  67. 

The  plaintiff  brought  a  suit  for  cancella. 
tion  of  aputailoase  and   for  mesne   profits. 
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Ha  subsequeu  ly  brought  the  present  suit 
for  arrears  of  reut  in  a  double  capacity, 
nmalyhisown  right  and  as  a  shebait.  He 
asked  for  a  decree  for  rent  without  prejudice 
to  his  right  to  prosecute  the  other  suit.  The 
plaintiff's  name  was  registered  as  a  shebait 
under  the  Land  Registration  Act.  He  also 
claimeA  interest  on  the  arrears  of  rent.  It 
was  contended  for  tbe  defendant,  that  the 
suit  was  barred  under  section  12  of  the  Civil 
Proced  ire  Code,  that  the  suit  was  bad  for 
plaintiti's  name  was  not  registered  under  the 
Land  rie|islr.i,tion  Act  in  the  double  capacity 
in  wh.ch  he  brought  this  suit  and  that  the 
plaintiB  had  no  claim  to  interest,  the  rent 
having  been  offered  to,  and  relused  by,  the 
Am  Mukhtu-  of  the  plaintiff.  The  defendant 
had  not  made  the  deposit  of  the  rent  due  in 
Court 

S  d,  that  tbe  contentions  had  no  force. 
Bat  tne  plaintiff  was  not  entitled  to  execute 
the  decree  in  this  suit  till  the  first  suit  was 
finally  decided.  RAJA  RANSGIT  SINGH  v. 
BHAGABUTTY    CHARAN   BOY.     ^    C-    W- 

N-  720 

152-  (b)  S.  lO^S.  J2  -Jitrisdictton  of 
Brit  sh  Court,  not  ousted  bij  pendency  of  a  prior 
suit  m  Muscat  Court  of  Political  Agent. 

The  Court  of  the  Political  Ag^ut  at  Mus- 
cat is  a  Court  beyond  the  limits  of  British 
India,  and  it  is  not  established  by  the  Gover- 
nor-General in  Council.  But  it  is  established 
by  Her  Majesty's  order  in  Council.  Hence, 
the  jurisdiction  of  the  British  Indian  Court 
is  not  ousted  by  a  prior  suit  pending  in  the 
Muscat  Court,  by  reason  of  S.  1'2,  C.  P.  C. 
RAHIMTULLAH  MUKHI  RAMZAN  v. 
DAMODHAR  DHARAMSI.     1  S-  L-  R-  166- 

152-  (C)  S-  10  'i  11=S.  12  and  iS-Bes 
judicata — Rent  suit — Mesne  profits— Suit. 

A  purchased  a  tenure  at  a  sale  for  arrears 
of  reut,  and  afterwards  served  a  notice  upon 
B,  an  undjr  tenure  holder  under  S.  167  of 
the  Bengal  Tenancy  .\ct.  A  then  sued  to 
eject  B,  and  to  recover  mesne  profits.  The 
Court  made  a  decree  for  fi3ctment  and  al- 
lowed mjsne  profits  from  the  date  of  the 
service  of  notice  under  S.  167.  B  preferred 
an  appeal.  Dnriug  its  pendency,  .A  sued  B 
for  rent  for  the  period  between  the  date  of 
his  purchase  and  the  date  of  the  service  of 
notice  : 

Held,  (1)  that  the  suit  was  not  barred 
under  S.  12  of  the  Civ.  Pro.  Code  (a). 

(2)  that  the  suit  was  not  barred  under  S. 
13,  Civ.  Pro  Code,  in  \  ciuld  not  join  claims 
for  rent  and  mesne  profits  in  the  previous 
suit.  (7  C.  W.  N.  72J  tcillnved  i  NAFPVH 
CHANUEU  P\L  Gtl  J',VDaUllY  v.  MU.V- 
SHI  MAHOMED   IvAYUN.     8  C-  ^  3  333- 

152  (d)    s.  10.  a,  iiJ=s.  li,  13,  612- 

Beuc  .0  i  ~l'r,_i,ctict — Dismissal  of  suit  correct 
IhoU'jh  (jrouiid  erroneous. 

The  procedure  under  both  s.  12  and  13 
of  the  Civil  Procedure  Code  is  the  same;  and 
where  a  second  suit  is  iustitutod  for  the  same 
relief,  such  that  the  matter  in  issue  in  it  is 
also  directly  and  subitantially  in  is?ue  in  a 
previously   instituted  suit  between  the  same 
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parties,  the  proper  procedure  is  to  dismiss 
the  second  suit  and  not  merely  to  stay  it 
pending    the  decision  of  the  earlier   suit. 

The  second  suit  was  instituted  ia 
the  Munsif's  Court,  while  the  first  had 
been  instituted  in  the  Subordinate  Judge's 
Court.  The  second  suit  was  transferred  to 
the  Court  of  tlie  Subordinate  Judge,  and 
the  Sub-Judge  dismissed  both  of  them  to- 
gether on  the  merits.  On  appeal  the  Dis- 
trict Judge,  held  that  s.  12  0.  P.  C,  was  a 
bar  to  the  second  suit  and  treated  the  whole 
proceeding  before  the  Subordinate  Judge  as 
a  nullified  and  dism  ssed  the  appeal. 

Held,  that  the  District  Judge  had 
jurisdiction  to  hear  the  appeal  against  tlia 
decision  of  the  Subordinate  Judge  and  should 
have  done  so. 

Inasmuch  as  the  dismissal  of  the  appeal 
by  the  District  Judge  was,  in  substance, 
correct,  though  ha  had  proceeded  on  a  wrong 
ground.  His  Lordsliip  refused  to  interfere  in 
revision.       VENKAPPAGHARI     v.  MANJU- 

NATHA.    2  M  L.  T  40=16  M  L.  J-  528- 

153.  F.  11  =S.  i3-Res-judicata— J/ort- 
gnje — Redemption. 

To  maintain  the  plea  of  res-judicata  it 
must  appear  from  inspection  of  the  record 
that  the  person  whose  interest  it  is  sought 
to  bind  was  in  some  way  a  party  to  the 
suit.  A  mere  intention  on  the  part  of  one 
of  the  parties  that  it  should  be  for  his  be- 
nefit is    not   enough    to    support   the  plea. 

A  mortgagor  of  an  undivided  share  may 
redeem  the  entirety,  at  any  rate  if  the  mort- 
gagee does  not  object,  and  may  be  compell- 
ed to  do  so  if  required  by  the  mortgagee. 
Chaudhri  AHMAD  BAKHSH  v.  Seth  RA- 
GHUBAR    DAYAL      15   M-  L   .L,   1905.  P. 

407  =  7  B  L.  R  ,  912  =  10  N  W  C  .  115  =  2 
A  L  J.  813=9.  0  0-  7  =  28  A-  1-32  L 
A    229    (P  0 ). 

154.  S.  11  =S.  13. — Former  proceedings 
must  b"  put  ill  evidence  to  siipn  lit  the  p'eatof 
res-judicata — Probate  and  Adnini^lriUion  Act 
(V  of  iStil),Sec'io,is  4,  12,  59,  :  8,  90 -Probate 
Effect  of — Muhiminadaa  Lata — Wiitof  entire 
estate — Res-judicata — Evidence — Former  pro- 
ceedings  to   be   put    in   evidence. 

A  Muhammadan  testator  has  not  an 
unlimited  power  of  disposition  by  Will,  ho 
can  only  deal  with  one-third  of  his  pro- 
perty, the  remaining  two-thirds  pass  to  his 
heirs  whatever  the  terms  of  the  Will  may 
be.  Thus,  the  executor,  wbe  i  he  has 
realised  the  e5tate,  is  a  bare  trustee  for  the 
heirs  as  to  tw-j  tliirds,  and  an  act.vj  trus- 
te3  as  to  one-third  for  the  purposes  of  the 
Will. 

When  efter  probate  is  granted  of  a  Will, 
made  bv  a  JIuhamraadan  a  claim  is  made 
by  the  heirs  adversely  to  the  W.ll  there  ia 
no   estopp.-l   against    the   claim. 

An  invalid  release  of  rights  in  proper- 
ty by  a  Muhammadan  previous  to  his  Will 
is  not  validated  beyond  one-third  sh-aro  in 
it   by   cenfirmvtion    of    the    release   by   Will. 

The  defendant  contended  that  the  trial 
of   the  claim   or   at     least  of  some     of    the 
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issues  iuvolvod  in  the  case  was  barred  by 
res-judicata  by  reason  of  the  grant  of  pro- 
bate to  him  before  judgment  was  given  in 
the    case. 

Their  Lordships  of  the  Privy  Council 
being  satisfied  that  the  defeudaut  had  no 
case  on  the  merits  declined  to  give  effect 
to  the  contention  on  the  ground  that  the 
probate  proceedings  were  not  put  in  evi- 
dtinco  in  the  case.  Mina  KUiiliATULAIN 
BAllADUU  V.  Nawah  NUZHiT-UL-DOWLA 
ABBAS   HOSSEIN  KHAN.     ^    B.  I«   R-  876 

=9  W-N  C  938  =  1  C-  ^  J  6ai  =  2  A- 
L.J.  758  =  i5  M.  li.  J.  8J6=Jj  i- A  214 
p.  C.  =  a3  C-  16  KS-  U  ) 

156-  ij.  il  =  '^.  .''' — Charge  holder — Unpaid 
Vendor — Personal  decree — This  section  is  not 
applicable  to  T.  P.  A.  S.  UU  A.  W.  N.  lyuo  P. 
in— See  Trauhijer  of  Property  Act  IV  of  Iba'J. 
S.    'JU,   lUO—bio  J   yi    Col:   0U6. 

156-  S-  11  =  '^''  ^"^ — Construction  of  Sta- 
tutes.    S  11  =  L>.  13  if  exhaustive. 

Under  section  13  of  the  Civil  Proce- 
dure Uode  a  decree  in  a  previous  suit  can- 
not be  pleaded  as  res-JuUicata  in  a  subse- 
q^uent  suit,  unless  the  Judge  by  whom  it 
was  made  had  jurisdicuon  to  try  and  de- 
cide not  only  tue  particular  matter  in  is- 
sue but  also  the  subsequent  suit  itself,  in 
which  the  issue  is  subsequntly  raised,  tiec- 
tion  13  goes  beyond  the  law  laid  down  in 
Duchess  of  Kiujston's  Case,  2  Smith's  Lead- 
inij  Cases,  luth  edition,  page  713.  Tlie  es- 
Beiioe  of  a  Uode  is  to  be  exhaustive  on 
the  matters  in  respect  of  which  it  declares 
the  law,  and  it  is  not  the  province  of  a 
Judge  to  duregard  or  go  ouisido  the  let- 
ter of  the  euaeimeut  according  to  its  true 
construction.     GOKAL    ilAND.^li   v.   PUD- 

lUAAUiNU.    6-  U-    W.  a-  8i!0    at  829-  = 

aa-  0-  707- 

157.  &.  11  =  'S.  13 —  Finality  of  order  not 
aiijicaled  ayamst'though  wrongly  passed,  llent 
li.cooery  Act,  {Mad.  Act  VUi  oj  IMjJ,  S.  10, 
4i—Jjandlord  and  Tenant — Incumbrances  by 
tenant  and  subseguent  ejectment— Effect  of 
ejeclinent  on   mes)ie   incumbrances. 

The  ejectment  of  a  tenant,  under  s.  10 
or  li  of  the  Hent  Kecovery  Act  operates 
not  only  as  a  determination  of  the  tenant's 
riuUt  of  occupancy,  but  also  as  an  exiiu- 
Buishmeut  "'  "■"  mesne  incumOrauces  and 
subordinate  interests  created  by  the  tenant. 
A  tenant  g''^^  *  usufructuary  mortgage 
over  his  111""^  ^^^  covenanted  to  repay  the 
amount.  A^*-'"''  '^^^  years  thereatier,  the 
shrotriemdcir  obtained  a  decree  against  the 
tenant  directing  him  to  accept  patta  as 
settled  by  the  judgment.  Uu  his  failure 
to  do  so,  the  tenant  was  ejected.  The  mort- 
gagee now  sued  the  tenant  and  the  shro- 
trumdar,  oUuHiiig  a  personal  decree  as 
against  the  tenant  and  the  sale  of  the 
mortgaged  property  as  against  the  shrotriem- 
dar,    iu°  wliose    possessiou    it    was. 

Held,    that    the    mortgagee    was   not  en- 
titled to  an   order    £er    'tie   sale  of  the   mort- 
gaged  property.     A    previous   order     though 
■    wrongly    passed  becomes  final  if  it  is  not 
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appeal. d  against  and  its  propriety  can  not 
be  questioned  in  a  subsequuut  suit. — KKAM- 
BAHA    AYYAR    V.   MEENATCHI    AMMAL, 

27   M    401- 

158-  S.  11-^S.  13  -  Inconsistent  decisions 
— Last   operates   as    a  bar. 

In  the  case  of  conflicting  ^decisions 
regarding  the  subj  :ct  matter  of  a  suit  in 
dispute  between  tue  parties  to  the  suit  or 
their  predecessors  in  interest,  the  latest  of 
those  decisions  would  override  the  etirliesb 
decisions  and  operate  as  res-judicata. — MAL- 
LU   ilAE     V.    JHAMMAN     EAL.     1.    A-    !• 

J.  416- 

159.  S.  11  =  S.  13.—Non-appealability  of 
an  order  is  tw  test  of  res  j udtcata.  Sue  8.  11, 
1U2  (S.  13  and  58G)— KAJA  SUNADHABI 
APPA     KAO     V.    RAAIA     CHANDKADA.     fi- 

M.  L.  J.  23  =  27   M    63- 

But  this  ruling  was  overruled  by  16 
M.  L.  J.  =  29  M.  VJj  (F.  B.)  see  next  case. 
160  S-  11  =  i'.  13  Res- Judicata — Competent 
Court — I'rior  decision  in  a  case  in  which 
second  appeal  did  not  lie  does  no  operate 
as  res- judicata  in  a  subsequent  suit  in  w)iich 
second  appeal    is  competent. 

Meld,  by  the  lull  Bench,  that  a  deci- 
sion by  a  Munsif  in  a  case  in  which 
second  appeal  did  not  he  cannot  operate 
as  res  judicata  in  a  subsequent  suit  iu 
which  a  second  appeal  is  competent.  AVA- 
NASI    GOUNDEJM      v.     N  AiJilAilMAL.     16 

M.  L.  J.,  1906,    p.    41  =28.  B-  888=29. 
M-  195-  F.  B. 
iei    S-    11   and  47=S.  13    and    24i— 

Application  adjoin  ncd  after  notice — Eight  to 
apply  questioned — Sections  232   and   296. 

An  application  for  execution  by  the 
transferee  of  a  decree  must  be  maUe  to 
the  Court  that  passed  the  decree  and  not 
to  tlie  Court  to  which  it  has  been  sent 
for    execution. 

When  the  transferee  applied  to  the 
Court  to  which  the  decree  was  sent  for 
execution  for  rateable  distribution  of  the 
assets  which  might  be  realized  by  sale  of 
the  property  ot  the  judgment  debtor  at 
the  instance  of  another  decree-holder  and 
the  Court  ordered  the  application  to  be 
put  up  with  the  case  of  that  other  dec- 
ree-holder— 

H.'ld,  (1)  that  the  order  was  appeal- 
able under  section  2i4  (il)  of  the  Civil 
Procedure  Code. 

(2J  That  the  order  did  not  operate  aa 
resjudica.a  as  agaiust  the  judgment-debtor 
who  had  not  appeared  to  oppose  the  ap- 
plication on  the  date  fixed  tor  its  hearing 
and 

(3)  That  the  Court  had  no  jurisdio- 
tion  to  entertain  the  application,  lb  AIL, 
485,  27  Cal.  488  refmcd  to.  TAIHESAR 
PRASAD  V.  THaKAI-i'P.IASAD.     W-  N-  A. 

1903  P-  99  =25    A   443 

162-  S-  11  =  6.  Ji(— Res-judicata— Fmdmjs 
necei,sary  to  support  appellate  decree — Dismis- 
sal of  previous  suit  for  rion  joinder — Fuisession 
under  decree  subsequently  reversed— Adverse 
possession  of  egiiity  of  redemption. 
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Held,  that  the  judgment  passed  on  ap- 
peal in  a  previous  case  operated  as  res- 
judicata  as  regards  findings  of  fact  contained 
in  the  judgment  of  the  original  Cuurt,  though 
they  were  not  referred  to  iu  the  j  uigment  of 
the  appellate  Court,  for  thoy  woic  necessary 
to  make  the  appellate  decree  possible  only  on 
such  findings. 

Article  93  of  the  Limitation  Act  does  not 
apply  when  the  suit  is  substantially  for  pos- 
session of  property,  though  the  plaintifl  avers 
that  an  instrument  relied  on  by  the  defen- 
dant is  a  forgery.  IB  M.  311,  16  B.  186, 
followed. 

Quisre. — Whether  a  bare  equity  of  re- 
demption is  capable  of  adverse  possession 
under  Article  144,  Schedule  II  of  the  Limita- 
tion Act  ?     NARAYANAN  GHETTY  v.  KAN- 

nammai  achi— 28  M.  338. 

163  a.  11= S.  13— Sec  Cotitract  Act  IX  of 
ISiil  S.  130  No  332  C.  3ii.-27  B- 148- 

164.  S-  11  =  S.  13 — Deoifrion  in  a  suit  for 
one  Fasli  how  far  binding  in  a  suit  for  subse- 
quent Fasli. — Mohini  arrangement  Govern- 
vicntby — Temple  to  receive  assessment— Effect 
of  arrangement — Bes-judicata — C^rtaitUy  of 
est02>i)el. 

Where  in  lieu  of  Mohini  allowance  pay- 
able to  a  temple  by  the  Government  the  lia- 
bility of  the  temple  to  pay  assessment  on  cer- 
tain lands  was  released,  and  for  the  balance, 
the  Government  directed  the  first  crop  assess- 
ment payable  on  certain  lands  by  defendant's 
ancestors  to  bo  paid  to  the  temple  and  the 
defendants  ancestors  executed  an  undertak- 
ing to  Government  to  pay  such  assessment 
to  the  temple,  and  the  trustees  of  the  t  nnple 
also  executed  muchilika  to  Government  agree- 
ing to  receive  the  assessment  in  satisfaotion 
of  their  claims  for  Mohini,  the  claim  of  the 
temple  for  such  assessment  was  not  based 
upon  any  contract  between  the  temple  and 
the  choultry  irrespective  of>any  posseisiun  by 
the  latter  of  lands.  It  was  a  claim  to  enforce 
the  liability  upon  property  as  by  the  arrange- 
ment the  lands,  the  revenue  of  which  was  as- 
signed to  the  temple,  became  inaiii.  lauds  vest- 
ed iu  the  latter  who  became  entitled  to  the 
melwaram  on  such  lands. 

In  a  former  suit  the  temple  sued  the  de- 
fendant for  the  melwaram.  The  defendant 
contended  that  ho  was  not  liable  as  he  was 
not  in  possession  of  so  much  of  the  lands  as 
was  believed  to  have  been  iu  the  possession  of 
the  defendant's  ancestor  at  the  time  of  the 
arrangement.  The  plaintiff's  claim  was  dec- 
reed by  the  Munsif  on  the  ground  that  the 
defendant  should  seek  his  romjjy  from  Gov- 
ernment and  the  Sub-Judge  couflrm^'d  this 
decree  upon  the  ground  that  the  defendant 
was  precluded  from  raising  his  contention  by 
reason  of  the  payments  made  by  his  farailv 
for  a  long  time  upon  the  whule  extent.  In 
second  appeal,  the  High  Court  held  that  they 
"  saw  no  reason  to  differ  from  the  Courts 
below.  " 

In  a  second  suit  by  the  trustees  for  the 
melwaram  due  for  different  faslis  the  same 
contention  was  raised  but  the  plain  till  pleaded 


that  it  was  res-judicata  by  the  former  decision. 

Held,  (1)  That  in  order  to  sustain  a  plea 
of  res-judicata  what  was  relied  -  upon  as  estop- 
pel must  bo    certain. 

(2)  That  where  the  first  Court  based  it3 
decision  upon  one  ground  and  the  second 
Court  upon  different  and  inconsistent  ground 
and  the  third  Court  simply  affirmed  the 
decision  of  both  the  Courts,  the  decision  was 
uncertain  and  it  would  bo  impossible  to  say 
what  exactly  was  decided. 

(3.)  That  the  decision  in  the  former 
litigation  was  not  res-judicala  and  the  defen- 
dant was  entitled  to  raise  his   contention. 

(4)  That  even  apart  from  this,  a  deci- 
sion in  a  suit  for  melwaram  of  one  fasli  would 
not  estop  the  defendant  who  was  sued  for 
melwaram  for  subsequent  faslis  from  contend- 
ing that  he  was  not  in  possession  of  the  lands 
in  respect  of  which  theiiiciworim  wasclaimed 
and  that  as  such  he  was  not  liable  although 
he  might  have  raised  the  same  contention  in 
the  suit  for  the  previous  fash  and  the  melwa- 
ram was  decreed  against  him  and  although 
the  defendant  might  not  allege  that  the  lands 
had  gone  out  of  his  possession  subsequent  to 
the  previous    suit. 

A  payment  made  to  the  temple  for  a 
long  series  of  years  upon  the  footing  that  the 
defendant  and  his  family  had  the  same 
extent  of  lands  as  they  were  supposed  to 
possess  at  the  time  of  the  arrangement  would 
not  bar  the  defendant  and  his  family  from 
showing  that  they  had  not  such  extent  even 
at  the  time  of  the  original  arrangement 
VYTHILINGA  MUDALIAR  r.  R.-\MACHEN- 
DRA  N.UCKER.     14-  M-  L-  J   379- 

165  S.  ll=s.  13— "&0i-i\ii\c^t3,— Finally 
decided— Limilation  Act  (XV of  1S77),  Schedule 
II,  Article  131— Adverse  possession — Rent— 
Non-payment  for  twelve    years. 

Mere  non-payment  of  rent  for  a  period  of 
twelve  years  prior  to  suit  is  not  enough  to  bar 
the  landlord's  right  to  collect  the  rent.  Tlicre 
should  be  a  refusal  of  the  landlord's  enjoy- 
ment of  his  right  for  twelve  years  ptior  to 
suit. 

In  a  previous  suit  the  plaintiff  claimed 
kuttubadi  for  eleven  faslis  from  1295  to  13J.5. 
The  Court,  after  stating  that  "  the  defence 
was  inier  alia,  that  the  suit  was  barred  by 
limitation,  and  the  question  is  the  only  one 
which  need  bo  oonsiderad  in  the  case," 
gave  a  finding  in  the  affirmative,  basing  its 
conclusion  upon  the  single  circumstance  that 
the  plaintiff  had  not  proved  that  he  had 
collected  any  kattubadi  within  12  years  prior 
to    tho    dite   of    the    suit. 

Held,  that  the  dismissal  of  the  previous 
suit  did  njt  operate  as  a  bir  to  the  present 
suit  for  kattubadi  for  subicquont  faslis. 
That  it  was  U'^ither  corap  tout  n  jr  proper  for 
Court  to  depart  from  the  U'lequivooal  state- 
ment in  the  judgment  as  to  wh.it  was  dcoidod 
and,  because  such  d-iciaion  wju'd,  by  itself, 
be  unsound  with  reference  to  the  reason  as- 
signed for  it,  to  substitute  something  else 
quite  different,  in  order  to  make  it  s^oia 
right  so  as  to  euahlo  one  of  the  parties  there- 
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to  to  found  a  pica  of  res-j iidicata  thereon. — 
JALAsU'CUAlvI  LAKSHiMINARAYANA  v. 
ZEMINDAR  OF  VALLUB,  16  M-  L-  T-  35 

=29  M  42- 

168.  's.  11— S.  13— Estopx)d— Attachment 
of  property  given  for  maintenance — C.  P.  G. 
S.^Ha   (b)  =  S.   GO. 

A  Hindu-;,  female,  as  guardian  of  her 
minor  grandsons,  borrowed  money  from 
the  appellant,  who  brought  a  suit  implead- 
ing hor  in  it  and  got  a  decree.  In  exc  a- 
tion  of  the  decree,  he  sought  to  attach  and 
sell  the  right  of  the  female  over  certain 
lands  which  had  been  given  hor  for  her 
maiatonauee  for  life  and  which  she  had 
no  right  to  alienate.  The  defendant  object- 
e'l  that  she  was  not  personally  liable  and 
that  her  m  ■intonance  right  over  the  land 
was  not  liable  to  be  attached  and  sold  in 
execution  of  the  decree.  The  executing 
court  held  that  she  was  personally  liable 
and  on  the  petition  for  execution  wrote 
"attach."  Tho  prop.ji:ty  was  attached  and 
sold  and  was  purchased  hy  the  appellant. 
But  at  the  time  of  conlirmation  of  the 
Bale,  the  court  accepted  the  objection  of  the 
defendant  that  her  maintenance  right  was 
not  liable  to  attachment  and  set  aside  the  sale. 

Hiid,  (1)  that  under  s.  26G  (6)  of  the 
Civil  Procedure  Code,  tho  interest  of  the 
judgment-debtor  was  liable  to  bo  attached 
and°  sold  in  execution  of  the  decree;  (2) 
that  the  order  on  the  petition  for  execu- 
tion was  uncertain  and  did  not  estop  tho 
judgment-debtor  from  raising,  before  the 
confirmation  of  the  sale,  that  the  property 
was  not  liable  to  attachment;  and  (3) 
that  estoppel  by  judgment  is  not  confined 
to  the  judgment  but  extends  to  all  tacts 
invovled  in  it  as  necessary  stops  or  as  tho 
ground  work  upon  which  it  must  have 
been  founded— (11  ^JI.  L.  J.  379  referred 
to  )  MUNIS.VJII  NAIDU  V.  AMMANI  AM- 
MAL,    15    M.  L.  J.  7.  ,.     ,        ^        ,. 

167  S-  11— S.  i3— Iles]udicata— SMcuJtoji 
of  de  ree — -iale— Order  aliowinj^salc^Estoppel. 

Tlio  deeroo  did  not  contain  any  direc- 
tion for  sale.  But  subseguont  to  tho  pis- 
sing of  the  decree,  there  were  applications 
by  tho  deoroo-holder  for  sale  in  execution 
of !  the  decree,  and  in  spito  of  the  judg- 
ment-debtor's objections,  sale  was  ordered 
the  decree  having  been  construed  as  al- 
lowing sale. 

Held,  that  the  orders  so  construing  the 
decree  estopped  the  judgment-debtor  from 
raising  any  contention  inconsistent  with 
those  orders.-  ATM.VKURTJ  NAKAS.VMMA 
V.  ATM.\KURU  VENKATA  NARA3AYYA 
CHETTY.    15.   M-    L-   J.  418- 

168  S-  11— S.  13.— Court  of  competent 
jurhdictlon. 

Tho  defendants  in  this  case  sued  in  the 
Revenue  Court  to  set  aside  a  mortgage  exe- 
cutod  by  one  Jumma,  an  occupancy  tenant, 
in  favor  of  the  present  plaintiff  Tho  present 
plaintiff  then  denied  tlie  ownership  of  the 
defendants.  Th;  Court  found  the  issue  as  to 
ownerships  in  favor  of  the  then  plaintiSs  and 
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decreed  their  claim.  Plaintiff  brought  this 
suit  in  tho  Civil  Court  for  a  declaration  that 
the  land  was  his  property. 

Held,  that  the  present  suit  Was  not  barred 
by  section  13  of  the  Civil  P:ooedure  Code. 
Tlio  former  suit  was  exclusively  triable  by  tho 
Hevcuue  Court  undor  section  77  (3)  (,'j)  of  the 
Punjab  Tenancy  Act,  for  the  proper  trial  of 
such  a  suit  tho  Court  had  to  dooido  inciden- 
tally every  point,  e.  g.,  that  relating  to  the 
right  of  ownership  of  the  then  plaintuts  ia  tho 
disputed  laud  which  wis  challenged,  which 
required  to  bo  disposed  of  before  tho  main 
question  before  tho  Court  could  be  taken  up, 
but  the  decision  on  such  a  point  was  not 
binding  on  the  Civil  Court,  the  Revenue  Court 
not  being  oompetoat  to  try  the  present  suit. 
-  S.  IF.  B.  175  (F.  B.)  11  Cal.,  .301  P.O. followed. 
SULTAN  HABTB-ULti.\H-KH  \N  v.  MOHA- 
B.VT  KH  VN.    p.  E,  33  of  laoi. 

139  S-  11— S.  i^  Civil  Prooeditn  Code  (Act 
XIV  of  1SS2),  Section  i3— Res-j uicata—Ocdfir 
returning  plaint  for  presentation  to  proper 
Court— Punjab  Tenancy  Act  (XVI  of  IdS?), 
Seclion  77  (3),  (d),  (h)—Sttit  for  possession  by 
landlord  against  transferee  from  occupancy 
tenant  and  trespasser. 

Tho  land  in  suit  was  held  by  one  H. 
S.,  an  occupancy  tenant,  under  section  6 
of  the  Puojib  Tenancy  Act.  On  his  death 
it  was  inherited  by  his  widow,  who  got 
her  brother,  J.  R.,  entered  as  occupancy 
tenant  of  one-halt,  while  the  other  half 
continued  to  ho  recorded  in  her  own  name, 
and  remained  in  her  possession.  On  her 
death  her  half  was  mutated  in  tho  pro- 
prietors names,  but  J.  R.  hold  possossioa 
of  tho  whole.  The  proprietors  brought  a 
suit  for  his  disposseision  in  the  Court  of 
tho  District  Judge, -but  as  J.  R.  was  reoord- 
ed  oeoupinoy  tenant  ofoaohalf  the  pUiut 
was  returned,  and  the  plaintiffs,  acting  on 
the  suggestion  of  the  District  Ja  l^e,  sued 
in  the  Revenue  Court  for  a  djolaratioa 
that  J.  R.  was  not  such  a  tenant  under 
section  77  (3)  (dl  ot  the  Punjab  T.mancy 
Act,  and  obtained  a  deoraa.  They  obtained 
possession  also  through  tho  same  Court, 
though  thore  was  no  decree  for  it;  but  on 
review,  possessio'i  wn  r3.3tored  to  J.  R. 
The  plaintiffs  then  brought  in  the  Civil 
Court  the  present  suit  for  possossioa  of  tho 
whole,  reciting  all  tho  above  facts.  -T.  R. 
pleaded  i/ifjr  ali^  that  the  Civil  Court  had 
no  i  irisdiction,  and  the  suit  was  dismiss- 
on  tiae  ground  of  re.s  judicata  under  th3 
previous   order   of    the    District   Julgo. 

H'M,  by  Ghatterji.  Joht^tne  and  Bat- 
tigan,  JJ.,  that  the  question  of  jurisdiction 
was  not  j-c?  j iidicxta,  and  that  the  claim 
in  re;peot  of  ono-half  of  tho  land,  viz., 
that  held  by  the,  widow  of  H  S.  at  tho  time  of 
her  death,  which  was  mutated  in  plaiutifi's 
names,  v.ms  cogiiiziblo  bv  tho  Civil  Court. 

Per  Ghatterji  ani  Jihnsti-i-,  JJ.  That 
the  claim  regarding  the  halt,  r-'O^rled  m 
J  R.'s  naim,  oiul-.l  bo  tried-  iu  the  Revenue 
Gjurt,  aad  the  Civil  Court  hid  no  jur.adio- 
tioa   to   entertain   it. 
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Per  Raltigan,  J".— That  the  whole  claim 
was  cognizable  by  the  Civil  Court.  MULA 
l';.ii*'^'^^U-  92-  p.  R.  1902=16.  P.  L.  R. 
1903 

170-  S.  11— S.  13— Custom— Alienation— 
Oift — Sale — Female  estate — Necessity — Res-ju- 
dicata — Giuil  Procedure  Code  (Act  XIV  of 
1882),  Sfclion  13— Limitation  Act  (XV of  1877), 
ScUnluU  II,  Article  Ul—Siiit  for  possession 
— Adocrse  possession. 

Ghulam  Ali  and  Ghulam  Nabi  were 
two  brothers  possessed  of  a  joint  estate. 
Ghulam  Mi  died,  leaviug  a  widow  Miis- 
saminat  Mohr-un-Nissa,  aud  Ghulam  Nabi 
took  ovor  the  whole  estate.  In  18G8  he 
died,  and  the  whole  was  entered  in  the 
name  of  the  widow  aforesaid.  Ghulam  Nabi 
had  left  a  daughter,  Mn^iainmat  Bibi  Saheba, 
and  in  1870  half  of  the  estate  was  mu- 
tated in  ber  favour,  half  remaining  with 
her  aunt.  In  1839  Mussammat  Bibi  Sahe- 
ha  gifted  her  half  to  her  son,  Muhammad 
Said. 

Plaintiffs,  who  were  related  to  Ghulam 
Nabi  in  the  8th  degree  sued  for  a  usual 
declaration,  but  their  suit  was  dimiss- 
ed. 

On  the  8th  June  1897  Muhammad  Said 
having  died,  and  the  land  having  reverted 
to  Mnssamviat  Bibi  Saheba,  his  mother, 
Bhe  sold  it  for  Rs.  1,.500  to  one  Ram  Singh 
and  died.  Plaintiffs  sued  for  possession, 
on  the  grounds  that  they  were  the  next 
heirs;  that  Mussammat  Bibi  Saheba  had  no 
power  to  alienate  except  for  "  uece!5sity," 
and  that  there  was  no  "  necessity."  On 
pleadings  the  following  points  arose  for  de- 
cision:— 

(i).— Was  the  suit  barred  by  Section 
13,    Civil    Procedure   Code  ? 

(6).— Did  Mussammat  Bibi  Saheba  suc- 
ceed   to    an    absolute    ownership  ? 

W-— If  not.  then  what  was  the  effect 
of  her  gilt  to  her  son,  and  the  subsequent 
reversion    of    the    land    to    herself? 

(<i).— Was  there  any  time-bar  in  con- 
sequence of  plaintiffs  not  succeeding  in  set- 
ting aside-the  Hiftto  Muhammad  Said  with- 
in   three    or    six    3ears  ? 

(e).— Was  there  any  time-bar  on  ac- 
count of  adverse  possession  by  Mussammat 
Bibi    Saheba? 

f/)-— Did  consideration  pass,  and  was 
there   "necessity?" 

Held  (a).— that  upon  the  findings  in 
the  previous  suit  the  present  suit  was  not 
barred   by   res-judicata. 

(i).— The  Mussammat  Bibi  Saheba  took 
a  limited  estate,  and  did  not  succeed  to 
an  ^absolute    ownership. 

(c). — That  Mussammat  Bibi  Saheba  could 
not  give  more  than  she  had  herself.  Her 
gift  as  a  gift  could  have  no  effect  beyond 
her  own  lifetime.  When  Muhammad  Said 
died  in  her  lifetime  the  gift  became  as  if 
it  had  never  been  effected.  Her  gift  to  hei 
Bon  and  the  reversion  to  her  on  the  son's 
death  made  no  change  in  the  nature  of 
the  property. 
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((J).— That  Article  91  of  the  Second  Sche- 
dule of  the  Limitation  Act  was  not  ap- 
plicable to  the  case.  The  gift  was  plainly 
a  thing  which  the  plaintiffs  could  ignore,  it 
being  presumably  of  no  effect  after  the  death 
of  the  donor,  and  of  no  effect  against  plain- 
tiffs at  any  time. 

(e)  — That  Mxissammat  Bibi  S,ih-3ba  did 
not  hold  the  property  adversely  to  plain- 
tiffs, the  first  time  she  plainly  showeJ  by 
an  overt  act  that  she  intended  to  hold  ad- 
versely to  plaintiffs  was  in  1839,  when  she 
made  a  gift  to  her  son,  and  in  1391  she 
claimed  full  ownership.  That  being  less 
than  twelve  years  before  the  institution  of 
the  present  suit,  there  was  no  time-bar  on 
account   ot    adverse    possession;    and 

('//—That  no  necessity  had  bjen  estab- 
lished.    M.\HAJni.A.D     BAKH3H     v.     KAM 

SINJH.    140  p.  L.  R.  1902. 

171.  S.  11- S.  13— Res- jadicata,— Rival  suits 
—Same  judgment  in  both  suits— One  appeal 
sufficient. 

When  two  suits  are  filed  by  two  persona 
in  respect  of  the  same  subject-matter,  e.g. 
pre-emption,  against  the  same  defendant 
and  they  are  impleaded  in  each  other's  suit 
and  the  same  issues  are  fixed  in  each  and 
the  suits  are  heard  together  and  disposed 
of  by  one  judgment  aud  decree,  it  is  not 
necessary  for  the  party  against  whom  the 
decree  is  passed  to  file  an  appeal  in  each 
case.  It  is  sufficient  for  eoablin,' thj  Court 
of  appeal  to  give  a  binding  deci  ion  with 
respect  to  any  matter  common  to  the  cases 
if  that  party  appeals  in  his  own  suit, 
though  such  matter  has  been  decided  ad- 
versely to  him  in  the  other  suit  also.  The 
adverse  decision  in  the  other  suit  not  ap- 
pealed against  does  not  preclude  th  •  Court 
of  appeal  from  entering  into  the  question 
in  each  partv's  appeal.  P.  R.,  8'!  of  1.388 
10  AH.,  Iii3,  IG  Cal.,  233,  P.  R  ,  23  of  1897 
31  of  1898,  8  of  1901,  S.  C,  101  P.  L  R 
1903  rcferrei  to.  JUGAL  KI3H0RE  w.  Mus- 
sammat  CHAMMO.     151  p.    L-  R     1905- 

172.  S.  11— S.  13— Hos-iu-diciita.— Rent  suit 
— Question  of  title. 

In  the  previous  suit  the  plaintiffs  asked 
for  a  decree  for  rent  against  the  defendant 
on  the  ground  of  the  latter  holding  certain 
pieces  of  land  measuring  7  bighas  at  the  rata 
of  Rs.  7  per  annum.  The  plaintiffs  alleged 
that  the  defendant  was  in  occupation  of  the 
lands  in  suit  as  a  tenant  paying  a  seporate 
jama  of  Rs.  7,  though  ho  held  auo  her  j  ima 
of  other  pieces  of  land  at  Rs.  3ii.aud  odd  per 
annum,  that  the  defendant  had  rel.nqu  shed 
the  land  and  that  ho  subsequently  obtained 
a  ro-settlemont.  The  defendant  denied  that 
the  land  in  suit  had  ever  been  held  by  him 
at  a jaiij^i  of  Rs.  7.  He  alsj  denied  thj  sur- 
render of  the  land  and  the  allegation  ot  re- 
settlement. The  Court  held  that  the  allega- 
tion of  the  plaintiffs  that  the  defendant  had 
obtained  a  re-settlement  was  false  aud  that 
the  relationship  of  landlord  and  tenant  did 
not  exist.  The  Court  also  decided  the  ques- 
tion whether  the   land  in  suit  was  included 
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in  the  holding  of  Rg.  33  and  odd  against  tho 
plaintiffs.  Having  lost  tho  suit  for  rent  tbo 
plaintiffs  instituted  tho  prosont  suit  tor  ra- 
covery  of  possession  of  tho  land  which  they 
alleged  had  been  held  by  tho  defendant  at 
thejdjjwof  Ru.  7.  They  based  their  cause 
of  action  on  denial  of  tenancy  by  tho  defen- 
dant and  tbeir  title  as  landlords  and  sur- 
render by  the  defendant.  The  defendant 
raised  tho  same  plea  that  tho  land  in  suit 
was  part  of  his  holding  of  Rs.  33  and  odd  nni 
also  contended  that  tho  Court  was  incom- 
petent on  tho  principles  of  res-j mlicata  to  try 
the  question  whether  tho  laud  was  part  of 
the  holding  of  Rs.  33  and  odd. 

Held,  that  the  suit  was  not  barred  by 
res-judicita. 

Tho  decisions  on  the  question  of  rcs- 
judicata  when  the  previous  suit  was  one  for 
recovery  of  rent  may  be  classed  under  two 
heads.  The  first  class  of  cases  is  when  the 
defendant,  tho  alleged  tenant,  sets  up  his 
own  rights  to  the  land  and  denies  tho  rela- 
tionship of  landlord  and  tenant,  denying  tho 
plaintiff's  title  to  tho  laud  and  the  substan- 
tial issue  raised  is — does  tho  land  covered  by 
the  suit  belong  to  the  plaintiff  or  the  defen- 
dant. The  decision  in  tho  suit  operates  as  a 
bar  to  a  sub:*quont  adjudication  of  the  plain- 
tiff's title,  for  the  title  of  the  plaintiff  is 
directly  and  substantially  in  issue  in  tho 
former  suit.  Tbo  second  class  of  oase.s  is 
whore  the  defendant  either  sets  up  tho  title 
of  a  third  person,  and  denies  the  relation- 
ship of  landlord  and  tenant,  or  where  the 
defendant  pleads  that  ho  is  not  either  in  oc- 
cupation of  the  laid,  or  that  the  tenancy 
which  existed  had   expired. 

In  this  class  of  oases  the  only  issue  is  : — 
Did  the  relationship  of  landlord  and  tenant 
exist  between  the  parties  during  the  years 
covered  by  the  suit  ?  And  tlie  decision  does 
not  bar  the  subsequent  suit,  for  the  question 
of  title  in  the  previous  suit  was  no  more 
than  subsidiirv  t )  tho  main  question.  21  TV. 
R.,  3i0,  1.5  Ca'.,  im.  2.5  Cal.,  136,  24  Cil.,  560, 
11  Gal.,  301,  3  W.  N.,  Cal ,  266,  s  c  ,  26  C.ii  , 
4:23  rp.f  erred  to.— S  \H  WEB  Dir\LI  u.  R.\M 
RUBRA  H\LD\R.— 10  C-  W-  S^  820- 

173.  S-  U-S-  13— Br.s  Judicata -D'ci'sion 
erroneow:  in  law  over-rtiUd  by  a  later  d-^cision. 
In  this  case  the  plaintiffs  respondents, 
Buperior  proprietors  of  a  village,  sued  the  de- 
fondant  appelants  who  were  birt-Iiollcrs  un- 
der a  decree  of  tho  Sottlemont  Court,  accord- 
ing to  which  tho  appellants  were  bound  to 
pay  as  rent  to  tlie  re.Kp^adants  Jths  of  the 
nikasi  of  the  village.  Tho  plaintiffs  asserted 
that  they  were  entitled  to  Jths  of  the  nikasi 
of  each  year,  while  the  defendants  contended 
that  they  were  not  bound  to  pay  more  than 
J  ths  of  the  iiik'isi  assumed  by  tho  Settle- 
ment Officer  for  tho  purpose  of  assessing 
Government  Revenue,  tlmt  is,  Jths  of  double 
the  amount  of  Government  Revenue.  In  a 
previous  case  between  tho  parties,  it  was 
decided  that  the  rent  payable  by  the  appel- 
lants depauded  upon  tho  nikasi  of  each  year 
and   had   not   been   fixed  for   the  term  of  a 


Sup:  Govt,  acts  (V  of  1909)    (Contd.) 

settlement.  Tho  appellants  contended  that 
the  decision  was  not  binding  upon  them, 
first,  because  tho  point  now  in  issue  was 
not  then  dofinitoly  decided,  and  secondly, 
because  that  decision  was  based  on  Rent 
Act  Ruling  No.  62  which  was  over-ruled,  by 
a  later  decision  of  the  judicial  Commissioner'a 
Court. 

Held,  that  tho  previous  decision  operated 
as  res  judicata,  and  that  a  decision  inter 
partes,  if,  in  other  respects,  it  fulfilled  the 
requirements  of  S.  13  of  the  Code,  could  not 
be  avoided  by  showing  that  it  was  erroneous 
in  law.  (32  0.  749  diss,  26  M.  101,  15  A.  327, 
50  C.  IBl  referred  to).  HUDDAR  v.  MUS- 
SAJDIAT  SHAHZAD.V  KHANAM,     9    0-  C- 

243  (B ). 

174  S-  11— S.  i.3— Res-judioata— Er)-0)i80!<3 
opinion  on  a  point  of  lau)  lioiu  far  conclu- 
sive. 

An  erroueoug  opinion  on  a  point  of  law 
may  be  between  tho  parties  to  it,  but  not 
further  , — a  sufficient  res-judicala  to  preclude 
them  from  re-agitating  it. 

The  conflict  between  the  cases  8  B.  L.  R., 
307,  and  13  Bom.,  411,  indicated.  WAMAN 
HART  DE3HPANDE  v.  HARI  VITHAIj 
PARULEK\R,  8  B.  L-  R.932. 

175-  S-  II  -S.  13- — Res-judicata — First  suit 
in  a  Subordinate  Court — Second  suit  in  a 
superior  Court  but  triable  by  Subordinate  Court 
— Different  courses  of  appeal. 

S.  13  (s.  11),  Civil  Procoduro  Code,  cannot 
be  so  sued  as  to  bind  tho  superior  Courts  by 
decision  of  inferior  Courts,  which  were  not, 
and  could  not  have  been,  considered  on  tho 
merits  by  the  superior  Courts  ;  and  a  decision 
by  an  otiioer  presiding  in  a  Court  passed  in 
the  exercise  of  a  certain  jurisdiction  cannot 
be  res-judicata  in  a  subsequent  case,  triable 
by  that  officer,  but  not  in  the  exercise  of  the 
S'xme  jurisdiction,  but  under  what  might  ba 
called  a  superior  jurisdiction. 

Where  an  earlier  suit  was  tried  by  a 
subordinate  Judge  of  the  first  class,  which 
w.is  also  triable  by  a  single  Judge  of  the 
Chief  Court,  a  subsequent  suit  before  a  single 
Julge  of  tho  Chief  Court,  on  the  same  issue, 
which  suit  cauld  be  entertained  by  the  sub- 
ordinate Judge  alio,  would  be  barred  by  tha 
earlier  suit,  although,  the  course  of  appeal 
would  ba  different  in  the  two  cases.  (27  P. 
R.,  1.S79,  157  P.  R.  1S89,  (P.  B  ),  20  P.  R,,  ISlU, 
(P.  B.)  refd.  to.]  GIRDHVR  LAL  v.  DEOKI 
N\NDAN,IIIP.  R,  1907- 

176  S-  11 — 'J.  13 — Second  suit  not  barred  by 
first  where  decree  reserved  rights  to  sue. — 

In  a  suit  by  an  auction  purchaser  for 
recovery  of  lands,  the  decree  directed  tha 
dismissal  of  tha  suit  on  the  ground  of  non- 
pro  Juotion  of  the  sala  certificate,  but  reserved, 
the  right  of  tho  plaintiff  to  bring  a  fresh  suit 
on  obtaining  the  sale-certificate.  In  a  second 
suit  by  tho  plaintiff  for  recovery  of  the  sama 
property  on  production  of  the  sale-certificate, 
held,  tlie  first  suit  did  not  operate  as  res  judi- 
cata.    MURU'l  \PPA  ASARI  v.  SANTHXAM- 

MAn,     18  M-  L  J   198. 
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177  8-  11 — S.  1 '' — Decision  on  a  preliminary 
poi'U — Rem.md  fjr  trial  on  other  issiiis — Suit 
dismissed  for  default  of  parlies. 

la  tUa  first  suit  for  rent  between  the 
same  partiea  the  Collector  on  appeal  held 
thit  a  oorsaia  lease  was  iuoperativo  and 
remanded  the  case  of  trial.  It  was  then 
dismissed  £or  default. 

Held  in  a  subsequeatsuit  for  rent  that  the 
finding,  although  it  was  not  embodiel  in  the 
decree,  opjiatod  as  resjulictita  inasmuch  as 
it  was  thj  basis  oS  fchi  GoUeotor'i  order. 
SHEIKH  ALA.U  V.  PARAilANAND.  5  A-  L- 
J.48. 

178-  S.  11—5. 13. — Ros-judioata — Construc- 
tion of  iloli.irari  fjrant — Revision  of  rent,  if 
in  perpetuity — Non-rcalizatioji  of  rent  for 
many  years,  effect  of — Landlord  and  tenant. 

A  sanad  ran  thus :  "  This  ganad  is 
grauted  to  Shah  Pir  Mahomed  Saheb,  as  re- 
gards the  remission  of  Rs.  230  being  the 
(whole)  amount  of  mokarari  rent  of  mouzah 
Kalor,  and  according  to  this  sanad  the  Shah 
Sahob  as  well  as  his  heirs  shall'get  acquit- 
tances year  after  year  from  my  eutchery." 

Sdd,  that  there  was  no  maintenance  grant 
in  perpetuity  to  the  lessee  or  donee  and  his  de- 
scendants from  generation  to  generation,  nor 
was  there  even  a  maintenance  grant  to  the 
doueo  and  his  heirs,  but  that  there  %vas  a 
mair.touanco  allo-.vanoe  granted  to  the  donee 
and  his  heirs  then  living.  (14  G.  290  P.  C. 
28  G.  720  P.  C.  distinguished). 

Per  Stc.pheti,  J".— Where  in  a  previous 
litigation  the  question  was  whether  the  heirs 
of  the  grautee  were  entitled  to  cla'm  the 
remission  of  rent  and  the  same  queation,  that 
is,  as  to  a  permment  remission  of  rent,  is 
raised  in  a  subsequent  litigation  by  the 
transferees  from  the  representatives  of  the 
original  gra'iteo,  the  decision  in  the  former 
litigation  does  not  amount  to  res  judicata. 

A  claim  for  batta  being  a  claim  in  excess 
of  rant  ia  not  enforceable  at  law. 

Per  MojJairjte,  J. — The  Revenue  Courts 
ara  C;iarts  of  limited  jurisdiction,  and  nDt- 
withstandiug  the  decision  oi  the  OoUectorate 
Court,  a  suit  may  be  brought  in  the  ordinary 
Civil  Court  to  establish  the  character  of  the 
laud  in  suit,  that  is  whether  it  is  rent-free  or 
rent-paying ;  in  other  words,  the  Revenue 
Court  and  the  Civil  Court  are  not  Courts  of 
concurrent  or  equal  jurisdiction  for  the  pur- 
poses of  a  suit  to  daclire  fiu-.Uy,  whether  the 
lau  d  is  ront-froo  or  liable  to  pay  rent. 

A  decision  of  the  Riveuue  Court  may  be 
evidence,  but  it  is  by  no  means  conclusive 
upon  the  issue  whether  the  land  is  rent-free 
or  reut-payiug.  (21  W.  R.  154,  15  W.  R.  30,  P. 
C,  19  W.  R.  322,  25  \Y.  R.  139,  26  A.  163, 
refd.) 

.A  miintenance  grant  is  prima  facie  for 
the  life  of  the  grantee.     (23  A.  191,  refd.) 

Bat  the  presuinpfcion  may  be  rebutted, 
either  by  the  exipress  provisions  of  the  grant, 
or  W-iiro  the  terns  oi"  the  original  grant  are 
uakiJiVn,  by  long  course  of  conduct  of  the 
pjrtici  ooaoaraoi.    (4  G.  L.  J.,  393,  refd.) 


Sup:  Govt,  acts  (V  of  1909)   {Contd.) 

When  the  relation  of  landlord  and  tenant 
exists  between  two  persons  in  respect  of  any 
property,  the  more  non-payment  of  rent, 
though  for  many  years,  is  not  sufSoieut  to 
show  that  the  relationship  of  landlord  and 
tenant  has  ceased.  (4  C.  314,  24  W.  R.  380, 
7  B.  40,  refd.)  RAMKSH'R  KOER  alias 
DULPHIN  SAHEBA  v.  GOBARDHAN  liAL, 

7.  C   L-  J.,  202- 

179-  S.  11— S.  13—Bes-judieata — Qu,stion 
of  title  decid'^d  in  former  suit  by  retenuL  court 
— Former  suit  irislituted  wrongly  in  revenue 
court — AppC'U  to  the  Civil  Court — Suit  to  be 
deemed  as  instituted  in   right  Court. 

'  In  a  suit  for  an  annuity  for  certaiir  years 
the  defendants  denied  the  title  of  the  plain 
tiffs.  In  a  previous  suit  in  the  revuuue 
Court  between  the  same  parties  for  arrears 
of  reveoue  of  certain  other  years,  it  was  do 
cided,  upon  the  admission  of  the  defendant, 
that  ho  was  liable. 

Held,  that  the  decision  of  the  revenue 
court  operated  as  res-judicata  upon  the  ques 
tion  of  the  title  and  the  defendant  was  os 
topped  from  re-opening  the  question  in  the 
present  suit  and  the  plaintiffs  were  entitled 
to  receive  the  amount  of  the  annuity. — 
DWARKA  DAS  v.  AKHAY  SINGH,— 5  A.  L- 
.J  407.  - 

180-  8.  11--S.  13—Applicdbility  of,  to  S.  20 
of  the  Dckkan  Agriculturist's  R-li-f  Ai.t. — See 
Act  XVII  of  1879  Dol^han  Agriculturist's  Re- 
lief Act— BAI  DIVALI  V.  GIRDHAR 
GOVINDRAM  PATEL.-IO  B-  L-  R-  577. 

131.  S.  U — S.  13—Dl^mlisalj.>f  pnvious 
suit  baxed  on  account — Subsequent  cxccuilon  of 
a  cheijuc  for  part  of  the  amount — See  Res- 
juiioata— M\X  MINK  v.  SHANKAR  DAS.— 

116P-W.  E-  1908- 

182-  S.  11— ."i'.  13 — Mere  filing  of  an  ap- 
peal— Effect — App''al  dismissed  on  gioutid  of 
limitation  alone — Effect — Pendency  of  proceed- 
ings b)/  10 -ly  of  appeal — See  Resjudioata. — 
RAM  CHANDRA    v.    NARAIN.— 4  If.    L- E- 

93 

183-  S.  11— S.  13 — Suit  dismissed  on  an 
alternative  ground,  whether  res  judicata. 

A  decision  in  a  former  suit  will  operate 
as  res-judicata  notwithstanding  the  fact  that 
the  previous  suit  was  decided  on  an  alter- 
native ground  of  decision. — (21  C.  900  fol- 
lowed 17  A.  174  dist).— M»LLISHEHI 
ILEATH  YASUDEYAN  NAMBUDIN  v. 
KOYOOR  CATHATH   KANNAK  NAMBIAR, 

-4  M-  L-  T-  90- 

134.  S.   11- S.     i3.— Res   judicata- ifort- 

gage — Redemption   suits. 

Held,  by  the  Full  Bench,  following  the 
principle  of  stare  decisis  that  it  is  open  to 
a  mort.^agor  who  has  brought  a  suit  for 
redemption  and  obtained  a  decree  to  bring 
a  second  suit  for  redemption.  DHANPAT 
MAL    V.    JHAGGAR   SINGH.     164   P-  L-  E- 

1908  (F-  B-). 

135.  S.  11 — S.  13. — Resjudicata — Cross  ap- 
peals from  one  'decree — Appeal  from  one  of 
the   appellate  decrees  but  7iot  from   the  other. 

If  an  issue  decided  against  a  party  is 
embodied  in   two    decrees     and    that  party 
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appeals  from  one  of  thorn  only,  the  other 
deoree  on  buooming  final  operates  as  res 
judicata  and  prooUi'li  a  the  original  and  ap- 
poUato  Courts  from  dooidiug  that  isauo  again. 
10  A.  123,  3.  A.  No.  20S  of  1907  foil. 
29  M.  333,  16  C.  233,  33  G.  1101,  2'J  A.  730 
dissent.     ABDUL    BAHIT   v.    ASHPAQ   HU- 

SAIN.  A- W- N- (1908),  211  =  4  M-  L- T- 
172 

186.  8.  II — S.  13 — S7tit  for  increase  of  rent 
for  increased  area — Res-judicata.  Sou  .\ct 
VIII  ofol885  (Bengal  Tenancy).  MAHARAJA 
BADHA  KISUOKE  MANIKYA  BAHADUR 
V.    UMED    ALL     12    C-  W-  N-  904- 

187  8.  11.  r/,  O.  XXI  B.  60  and  R.  99  = 
s.  13,  244,  if.sO  and  331 — Execution  proceedings 
— Eo.s-judicftta. 

One  M.  M.  had  a  decree  for  money 
against  four  persons,  of  whom  B.  B.  and  J. 
B.  wore  *jWO.  Tlio  dccr  o  was  "Against  each 
of  the  four  for  one- fourth  of  the  total  sum 
decreed.  B.  R.  having  Jied,  leaving  J.  R.,  co- 
judgmeu  t-dcbior,  as  his  bcir,  M.  INI.  applied 
for  execution  as  regards  R.  R.'s  one-fourth  by 
attachment  of  his  share  in  certain  house  pro- 
perty. J.  B.  objected  io  the  attachment,  and 
his  appeal  against  the  order  rejecting  the  ap- 
plication was  dismissed.  On  revision  the  Chief 
Court  remanded  the  case  for  enquiry  on  the 
merits  and  disposal  according  to  law.  The 
original  Court  executing  the  decree  on  the 
date  fixed  for  ovidcnce  on  the  decree-holder 
not  appearing  when  th.;  case  was  called  pass- 
ed two  orders,  first,  in  the  execution  case,  to 
the  oSeot  that  the  ilcoroe- holder  being  absent, 
the  file  is  oousigiiod  to  the  record-room;  and, 
secondly,  in  the  objoction  case  to  the  Ciloot 
that  the  docreo-hoMcr  is  abseut,  and  under 
S.  331,  Civil  Procedure  Code,  the  decree-holder 
is  a  gimsi  plaintili,  and  tbe  objector  a  quasi- 
defendant ;  and  that,  therefore,  in  the  ab- 
sence of  tlio  decree  holder  the  objection  must 
boailowid,  and  the  jn-operty  rcieised.  The 
decree  bolder  did  not  atti;inpt  to  bare  these 
orders  s.jt  aside,  but  subsequently  applied 
agaiu  for  execution  attsching  the  same 
property.  J  ;  B.  D.\!:\\r\  objected,  urging  that 
the  decree  holder  had  finally  lost  his  right 
of  executing  the  dccroo  against  that  property, 
because  of  the  previous  order  passed  iu  the 
objection  case.  The  cxooution  Court  dis- 
allowed the  objoolion.  On  appeal  the  Divi- 
sional Judge  hold  that  the  previous  order 
was  a  bar  against  a  sub-equeut  application 
for  execution  of  the  dceree  by  attaohmeiit  of 
the  property  then  released.  The  decree- 
holder  iippea'led  to  the  Chief  Court. 

iJ.:/:/,  ll).  — Tiiat  the  order  in  the  e>:eon- 
tion  case  was  not  a  bar  to  further  execu- 
tion. 

II. — That  the  order  passed  in  the  objeo- 
tion  case  oould  not  legally  bo  pas.^od  under 
Section  331,  Civil  Procedure  Code.  That 
section  oulv  relates  to  casos  in  wiiich  a  dec- 
ree for  possession  is  in  question  and  re-iist- 
BDoe  or  obstruction  is  offered  to  the  oiHoeri 
charged  with  the  ex;cai:on  of  tbo  v/arrant 
by  a  person  who  is  not  the  judgment- 
debtor. 
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III. — That  Section  244  (c)  was  applicable 
to  the  case,  and  the  objection  must  be  deem- 
ed to  have  been  allowed  under  that  section, 
J.  R  ,  the  objector,  being  a  judgment-debtor, 
Section  278  was  not  applicable.  Where  the 
heir  and  rei^rosentative  of  a  deceased  judg- 
mout-dobtor  being  himself  a  judgineut-di;btor 
under  the  same  decree  objects  to  the  attach- 
ment of  the  property  of  the  deceased  man, 
on  the  ground  that  the  objector  has  a  lien 
upon  it,  the  matter  falls  within  the  scope 
of  section  214  (c). 

IV. — Th.it  taking  the  order  as  one  under 
Section  244  (c),  the  acceptance  of  the  obj  :c- 
tion  and  release  of  the  property  in  the 
ab.senco  of  the  decree-holder  without  any 
evidence  being  taken  from  the  objector 
amounted  to  nothing  more  than  a  dismissal 
for  default  of   the  execution  application. 

v.— That  the  decree-holder  was  entitled 
again  to  apply  for  execution  against  the 
same  property,  and  the  first  Court  was  right 
in  declining  to  treat  the  matter  res-jndi- 
c.ti.     MAGHAR  lIiLi).  JOTI   RAM.     20  P- 

LR-,  1903  =  90  p.  a,  1902- 

188-  S-  ll-— S.  i3.— Resjudicata— Kabuli- 
yat—Ilh'ijal  cesses.  Agreement  to  pay — Ben- 
gal Tenancy  Act  ( VIII  of  18SS),  Sections  67, 
74  and  179. 

Tlio  plaintiff  instituted  a  suit  for  rent 
in  which  ho  sought  to  recover  certain  cesses 
on  the  ground  that  the  defendant  had  in 
his  h.biilixjat  agreed  to  pay  them.  The 
defendant  denied  his  liability  to  pay  any 
cesses  on  the  ground  that  in  a  previous 
suit  between  him  and  the  plaintiff  it  was 
decided  that  these  cesses  could  not  legally 
be    recovered.    ^ 

Held,  that  the  right  to  these  cesses  was 
barred  bv  the  rule  of  res-jndicata  RAJA 
PAI)MA'N\ND  SINGH  BAH\DUR  v.  BA- 
DHE   SIKGH.    9.   C.   W-   N-   469- 

189-  S-  !1-— S.  13. — Ees-judicata— ExccU' 
tion  procccd'-n'js. 

A  judgm.^nt  debtor  is  not  precluded 
from  rais.ng  the  plea  of  limitation  to  an 
application  for  execution  althjugh  the  same 
plea  was  raised  when  a  previous  application 
for  execution  had  boon  made  and  the  ap- 
plication was  dismissed  for  default  and 
the  order  dismissing  the  application  had 
disiillowed  the  pleii.  of  limitation.  8  Cat., 
51,  S.  C.  L.  R.  S  I.  A.  123,  distinguished, 
BHOLA  NATII  DASS  v.  PUAFULLA  NATH 

5-  C    W-  ?J    30  =  28  C  132- 

190-  S-  11-— S.  13. — Bes-judicata — Execu- 
tion vmc'^riiivns. 

j'ba  Court  ought  to  facilitate  enquiries 
which  are  necessary  for  the  purpose  of 
carrying  out  decrees  passed  by  it,  and  to 
accept  with  readiness  ^ny  inlormation  vrhich 
shows  that  the  litigants  have  disregarded 
any  part  of  the  Court's  decree,  e.  g.,  a  part 
which  directed  thom  to  hand  over  to  the 
Courc's    officer    monoy   recovered; 'by   them. 

When     an    application     for    the     above 

mentioned    purpose  was  refused    by  a  Subcr- 

I  diuate     Judge    on  the    grouud    that    the  par- 
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ties  were   precluded  by  a  similar   application 
made   by   another  person^ 

Held,  that  the  order  of  dismissal  was 
wrong.  HARI  NARAYAN  GOKHALE  v. 
MORO    NARAYAN     GOKIIALE.     4.    B-    L- 

R.  960- 

191-  S.  11.— S.  IS.^Mesne.  profits— Emou- 
tion  of  decree. 

Held,  til  it  the  practice  has  always  been 
to  treat  applications  to  determine  mesne  pro- 
fits as  applications  for  execution  of  the 
decrees,  and  that  the  striking  off  of  such 
applications  does  not  finally  decide  them, 
or  prevent  the  decree-holder  from  making  a 
further  application  for  the  determination 
of  mesne  proats.  9  JI.  I.  A.  324,  10  'Cil  ,  132 
24  Gal.  173,  referred  to.  R\M  KISHORB 
GHOSE  V.  GOPI  KANT  SH\HA.   23  C-  212 

192.  S.  11— S.  13  -  Execution  0/  decree— 
Mortijage—Decria  against  undefined  share  of 
judgment-debtor — Sale  of,  the  share  loithoiU 
objection — Subsequent  suit  against  the  purcha- 
ser. 

A  mortgage-deorie  was  passed  against 
the  rights  and  interests  of  the  judgment- 
debtors  in  a  10-6i.sW3  share  in  a  certain  village. 
The  judgment  debtors  died  before  the  decree 
was  executed.  The  decree-holders  ostimatiag 
the  rights  and  interests  of  a  jadgniont-debtor 
to  be  5  bisioas  15  biswansLt  got  it  sold  after 
notice  of  application  to  sell  was  given  to 
the  heir  of  the  judgment-debtors.  About  10 
years  after  the  sale  the  heir  of  the  judg- 
ment-debtors brought  a  suit  against  the 
auction-purchiser  for  recovery  of  1  biswa 
11  biswansis  alleging  that  it  was  his  pro- 
perty  and   could    not    have  been  sold. 

Held,  that  the  suit  mu^  be  dismissed 
for  the  plaintiff  ought  to  have  objected 
in  the  exoscution-proceediags  that  the  share 
of  the  judgment  debtors  was  wrongly  es- 
timated.— 19  AIL,  4S0,  distinguished.  55 
Bom.,    337,     referred    to.      ANNU     v.     DEBT 

DAS.    W.  N-  A    1903.  P  203=26  A.  152 

193-  S-  11— S.  13—Gii-il  Proc'durc  Gode 
(Act  XIV  of  lS<i-2),  Sections  13,  3S7— Res 
judicata — E.cccution  of  decree — D'cree  for  sale 
of  property  not  liable  to  attachment  or  sate 
— Objection  not  raised  in  original  suit  but 
raised  against  ripplication  for  execution — Bs- 
toppal — Landlord  and  tenant —Occupancy 
holding — Sale  in  execution  of  decree.. 

The  decree-holders  obtained  a  decree 
upon  a  compcomise  for  payment  of  a 
certain  sum  of  money  and,  in  default  for 
the   sale   of  certain   properties. 

Amongst  tlie  properties  specified  as  liable 
to  sale  under  the  decree  were  a  number 
of  fields  described  as  held  by  the  judg- 
ment-debtor on  a  permanent  tanure  (istim- 
rari  palta). 

Default  having  been  made,  the  decree- 
holders  (appellants)  "applied  for  execution 
of  the  decree  by  sale  of  the  property  men- 
tioned therein.  The  judgment-debtor  eject- 
ed that  certain  lands,  the  sale  of  which 
was  asked  for,  were  occupancy  holdings 
and  that  the  prayer  for  the  sale  of  these 
lauds   was  illegal.     Both   the    executing  and 
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the  first  appellate  Courts  sustained  the  ob- 
jection and  disallowed  the  docree-holdera' 
application  for  the  sale  of  these  lands.  Oa 
appeal    to   the  High    Court 

Held,  that  the  judgment-debtor  was  not 
justified  in  raising  the  objection  at  this 
stage  of  the  suit,  for  the  objjotion  could 
have  been  validly  raised  in  the  original 
suit  in  which  the  decree  was  passed.  That 
the  decree  and  t!ij  sale  would  not  bind 
third    parties.     W.  N.  All.  1892   p.  5  /oZioiueiZ. 

Per  BtirkitI,  J. — .According  to  section 
2S7  of  the  Civil  ProoeJuro  GjJe,  it  is  the 
duty  of  the  execution  Court,  should  it  have 
reason  to  believe  that  property  prayed  for 
to  be  sold,  is  an  occupancy  holding,  to  ea- 
ter that  fact  in  the  proclamation  of  sale 
as  a  warning  to  the  intending  purch-asers. 
B.\SDEO   PllVSVD    «.  .laTtlAN    RVM.     \y. 

N-  A.  1905.  P  138  =  2  A-  L- J-  401-27- 

A    684  (F  B  )•  ■" 

194.  S.  11— .5.  73— Ros-judicata— BxecM- 
iion  proceedings. 

A  decree-holder  applied  to  the  Munsiff 
for  execution  of  a  decree  by  attaching  pro- 
perty belonging  to  the  judgment-debtor,  but 
the  Munsiff  dismissed  the  application  for  ex- 
ecution holding  that  owing  to  certain  insol- 
vency proceedings,  he  was  incjinpetent  to 
entertain  any  application  for  execution  of 
the  decree.  His  order  became  final  as  no  ap- 
peal was  taken  from  it. 

A  further  application  was  made  to  tha 
same  Munsilf  for  the  execution  of  the'sama 
decree,  but  it  was  rejected  by  the  MuasiS  as 
barred  by  limitation. 

Held,  that  the  application  was  barred  by 
s-ction  13  of  the  Civil  Proc>  lure  Code  as  rss- 
judicata.— ''^k'Ql    MUFI\MM\D     u.    JWAL.i 

PRASAD— w  .N-,  A-,  1904,  p.  .197 1  A-  L. 
J.  592=27  A  148. 

195-  S.   l\—S.   13— Civil  Pr.ioeJ'irc— 13— 
Order?      in    execution     prooe.iings   are 

governed  by  principles  analog  ):\-!  ti  those  of 
resjudicita  ani  are  binding,  if  not  appealed 
against,  in  subsequent  proceedings  in  tha 
same  Court  3  A.  173,  U,  B.  R.  1S07-01  11, 
252,  8  0.  51,  31  A.  123,  G  A.  259,  11  I.  A.  37, 
20  C.  551,  3,  A.  141,  11,  I.  A.  181Jreferred 
to.— IBRVHtM  BAMB^IiV  v.  IMAM  DIN.— 

U  B.  a.  1907  P  1  C  P- 

196-  S.  II  — i'-  13 -  li'.ijudicata  in  execu- 
tion proce'.dings — Limitation —N >ticc  of  prior 
birred  application— N't  further  stepi—Seconi 
application  within  tiyn;. 

A  notioo  unJ^r  S.  24'3  of  the  Code  of 
Civil  Proiednre  wa;  is.sueJ  up^a  an  applica- 
tion for  execution,  which  was  clearly  tim3 
barred  as  being  more  than  three  years  be- 
yond the  date  of  the  deereo,  and  nothing 
further  w-is  doue  till  a  second  applicatioa 
wa5  made  for  exjoution  of  the  decree.  Tha 
second  application  mvde  within  three  years 
from  the  date  of  the  first,  but  the  jadgiuenfc- 
dobtor  raised  the  objection  that  the  execu- 
tion had  become  time-barred  when  tha  first 
application  was  mi.de  : 

Held,  that  the  ju  Igmoat-dobtor's  objea- 
tion  was  valid  and  that  the   mere  fact  that  a 
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notice  had  been  issued  upon  tho  first  applica- 
tion wliioh  was  clearly  timo-barrod  could 
not  have  tho  efleot  of  reviviug  the  decree. — 
KAMMA.L  SINGH  v.  LARAILL— 2  A-  L-  J- 
fi7. 

197  S- 11— s- Jf3— Ba;cci(Jion  of  decree- Li- 
mitation  Bes-jiidicata Decree    mora    than 

iweloe  years  old—Order  disallowing  objection 
as  to  limitation. 

During  the  exQoution  of  a  decree  tho 
judgmant-dobtor  objected  that  as  tho  dooree 
was'more  th;in  twelvo  years  old,  tho  applica- 
tion to  execute  tho  decree  should  not  bo 
granted.  The  objeotiou  was  disallowed.  He 
subsequently  made  the  same  objection. 

Held,  that  the  order  disallowing  tho  ob- 
jection was  final  and  binding  on  tho  parties,- 
tho  judgment-debtor  had  no  other  remedy 
but  to  appeal  against  it  and  ho  could  not  sub 
sequently  raise  the  same  objection.  2-i  AIL, 
28'1  2i  Mad.,  G69  followed.  MUHAMMAD 
HU'SAIN  u.  MUZaPFAR  HUSAIN  KHAN. 
A  W- N- 1905  P- 237-    „  „_  ,     ^       ,. 

198  S.  II— S-  !•>  and  S.  257  A— Execution 
of  decree— Aijrecinmt  varying  or  satisfying  de- 
cree—Sanction  of  Court. 

The  Court  passing  or  executing  the  de- 
cree cannot  vary  it  or  add  to  it  oven  if  both 
the  parties  agree  to  such  variation  or  addi- 
tion, except  as  provided  in  s.  206  and  para  2 
of  section  2iO  of  the  Civil  Procedure  Code. 

An  agreement  of  the  kind  contemplated 
by  para  2  of  sootion  257  A,  of  the  Civil  Pro- 
cedure Code,  which  adjusts  the  decree,  will 
be  perfectly  valid  as  tho  basis  for  a  suit, 
even  if  it  has  not  received  tho  sanction  of  the 
court  provided  it  djos  not  seeure  to  the 
decree  holder  either  directly  or  indirectly 
payment  of  any  sum  in  excess  of  tho  amount 
due  or  to  accrue  due  under  the  decree. 

Tho  object  of  section  257  A,  Civil  Proce- 
dure Code,  13  to  debar  a  decree-holder  from 
usin"  the  process  of, Court,  though  lawfully,  as 
an-instrumant  of  oppression  and  entering  int  j 
unconscionable  bargains  with  the  judgment- 
debtor  in  oonsideratiou  of  his  postponing  the 
process  of  execution  or  otherwise  agreeing 
for  the  satisfaction  of  the  decree.  An  agree- 
ment entered  into  without  sanction  of  Court 
providing  for  payment  of  any  sum  in  excess 
of  the  decree  amount,  is  "  void  "  not  only  for 
the  purposes  of  execution  of  tho  decree  but 
for  the  purposes  of  a  suit  also.  Such  an 
agreement,  if  sanctioned  by  the  Court,  can- 
not be  regarded  as  incorporated  into  the  de- 
cree; but  can  be  enforced  by  a  separate  suit: 
and  where  it  gives  time  for  satisfaction  of 
the  judgment  under  the  first  para  of  section 
257  A,  Civil  Procedure  Code,  it  can  only  oper- 
ate to  stay  the  execution  under  section  214, 
Civil  Procedure  Code,  for  the  stipulated  pe- 
riod. 

When  a  payment  is  made  in  persuauce 
of  an  agrooment  sanctioned  by  Court,  it  can 
be  recognised  by  tho  executing  Court  only  if 
it  be  duly  certified. 

A  i  idgmont  debtor  is  precluded  when 
orders  are  passed  after  notice  to  him  from 
Bubsequontly  raising  the   contuntion  that  the 
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decree  was  barred  by  limitation  and  the 
attachmoat  effected  made  after  notioe  to  him 
and  payment  made  to  decree-holder  were 
illegal  acts  of  the   Court. 

An  attacbment  made  after  notice  to  the 
judgment-debtor  is  not  discharged  by  tho 
more  fact  of  the  application  fjr  execution 
being  subsequently  dismissed  for  default  oi 
pro.secuoion.  , 

Wliere  an  application  for  execution  of 
decree  is  with-drawn  after  the  dotermiuatiou 
of  one  of  tho  preliminary  questions  arising  in 
tbe  case  such  d-term.uition  djos  not  operate 
as  res-judicata  in  subsequent  proceedings  and 
uo  appeal  lies  to  get  it  reversed. 

Wlaure  an  ex.culioa  petLtion  was  filed 
but  execution  was  slopped  in  pursuance  of 
an  arrangement  wh;0a  was  aauet.oned  by 
Court— 

Held,  that  the  petition  was  not  an  appli- 
oation  mi.de  to  take  some  step  in  aid  of  tbe 
execution  of  the  decree.  VENK.VTAGIRI 
IYER  V.  SADAGOPACHARIAR,  I4,  M.  L-  J 

359- 

199-  S.  11— S.  13— Execution  of  decree— 
Resjndioata — Decision  that  an  application  is 
not  barred  is  bindimj  on  judgment- debtor  in 
subsequent  proceedings. 

Wbou  a  previous  application  for  execu- 
tion was  hold  to  be  not  barred  by  limitation 
after  tbe  judgment-debtor  had  notice  of  that 
application,  the  judgment-debtor  cannot,  on 
a  subsequent  application  for  execution,  raise 
the  objection  that  the  previous  application 
was  barred.— LAKSHMANAN  CHETTI  v. 
KUTPAYAN  CHETiU.— 21    M.,  639. 

200-  8.  11— .S'.  13—Kxe^ti-ion  of  Decree.— 
Res-judicata- I/t;;itia<io«. 

Altuongb  the  execution  of  a  deciee  may 
have  been  actually  barred  by  time  at  the 
date  of  an  application  made  for  its  execu- 
tion, yet  if  an  order  for  execution  is  made  by 
a  competent  Court,  having  jurisdiction  to  tiy 
whether  such  execution  is^barred  by  time  or 
not,  such  order,  although  erroneous,  must,  |if 
unreversed,  be  treated  as  valid.  An  applica- 
tion, for  execution  of  a  decree,  was  struck  off 
on  the  loth  of  January  18y4.  The  next  ap- 
plicatiou  for  execution  was  not  made  until 
the  2'Jth  of  May  18y7.  Notice  of  this  applica- 
tion was  served  on  tho  j  idgmeut-debtors,  and 
they  filed  objections,  but  on  the  day  fixed 
for  hearing  luiled  to  suipjrt  them,  and  they 
were  dismissed.  The  application  for  execu- 
tion was,  however,  ultimately  struck  off  by 
reason  of  the  non-payment  of  process  fees  by 
the  decree-holders. 

Held  that  it  was  not  open  to  the  judg- 
ment-debtors on  a  .  ubsequent  application  tox 
execution  being«m  '■  to  pkal  limitation  in 
respect  to  the  appin  .  .on  ul  the  2'Jth  of  May 
18'J7,  as  a  bar  to  tho  execution  of  the  decree. 
Mungul  Pershad  Dichit  v.  Gnja  Kant  Lahiri 
Chowdhry  (L.  R.,  8  I.  A.,  123),  Behari  Lai  v. 
Abdul  Majid  (All.  Weekly  Notes,  1897,  p.  LJ), 
Laksltmanan  Clictti  v.  Kultaijan  Chetii,  (I.  L. 
R.,  24  Mad.  66'J),  Bholaiiath  Dass  v.  Prafulla 
Natli,  Kundu  Ckowdliry,  (I.  L.  R.,  18  Cal.  122) 
and  Dhonkal  Singh  v,  Phalikar  Singh  (I.  Ij, 
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R.,  15  All.  84),  referred  to.  Tileshar  Bai  v. 
Parbati,  (I.  L.  R-,  15  All.  198)  and  Onkar 
Singh  V.  Mohan  Knar,  (All.  Weekly  Notes, 
1898,  p.  96),  distinguished. —SHEORAJ 
SINGH  V.  KAMESHAR    NATH.     A.    W.  N- 

1902  P  63  =  24  A.  282. 

201-  S-  11— S.  13.— Transfer  of  Property 
Act  (IV  of  1S82),  Section  90—Morti)ageSxe- 
cution  of^  decree— Sale  of  property  otiicr  than 
that  mortgaged  ordered-  Sale  not  invalid  for 
want  of  order  under  Section  90  of  Transfer  of 
Property  Act. 

When  an  application  by  the  decree-holder 
for  sale  of  property  other  than  that  mort- 
^ged  has  been  made  and  execution  granted 
after  notice  to  tlio  judgment-debtor,  the 
latter  cannot  raise  objection  to  the  sale  on 
the  ground  that  in  the  absence  of  an  order 
absolute  under  section  90  of  the  Transfer  oi 
Property  Act  sale  of  property  other  than 
that  mortgaged  is  invalid.  LAKSHMI  AM- 
MAL  V.   SUBRAMANIA    PILLAI.     14  M.  L- 

J.,  103- 

202-  S-  11— S.  13.— See  Transfer  of  Pro- 
perty Act  IV  of  1SS2,  s.  101,  No.  710,  col.  719.— 

31  C  870. 

203.  S.  11 — S.  13. — Objection  to  sale  pro- 
clamation—'iiee  C.  P.  C,  0.  XXI,  Rules  66, 
70— S.  287.     8  C  W.  N.,    257- 

204-  S.  11- — S.  13— \i,ci-]ni\ca.ia.— Execu- 
tion proceedings. 

The  principle  of  rcs-judicata  applies  to 
prevent  parties  rT,ising  a  second  time  in  the 
same  suit,  or  in  the  same  execution  proceed- 
ings, an  issue  vyhich,  in  that  suit  or  in  the 
execution  proceedings  in  the  suit,  had  been 
previously  determined.  The  principle  of 
res-judicata  does  not  depend  for  its  applica- 
tion upon  thetquestion  whether  the  decision 
which  is  to  he  used  as  an  estoppel,  was  a 
right  decision  or  a  wrong  decision  in  law 
or  on  facts.  The  defendant-respondent  can- 
not avoid  the  application  of  the  principle  of 
res-judicata  by  saying  that  he  did  not  appear 
at  the  trial  of  the  suit.  The  plaintiff,  who 
has  got  an  cx-parte  decree  on  proof  of  his 
title,  or  on  failure  of  the  defendant  to  prove 
a  defence,  the  onus  of  proving  which  was 
on  him,  cannot  be  deprived  of  the  full  bene- 
fit of  the  decree  which  ho  has  obtained  by 
the  fact  that  the  defendant  did  not  appear 
in  Court  tn  protect  bis  own  interest.  BEHARI 
LAL  V.  MAJID  ALL     24  A.  138- 

205-  S  11— S.  13—E.mi(iton  of  decree— 
Res-judicata — Decision  tliat  decree  was  execut- 
able binding  on  judgment- debtor  in  subseiiuent 
proceedings. 

Where  on  a  previous  application  for 
execution  it  was  held  that  the  decree  was 
executable,  the  juJgmeut-debtor  cauuot  on 
a  subsequent  application  for  execution  raise 
the  o!iji;ction  that  the  decree  w.is  not  en- 
Jorceable— when  the  jud.nraent-dobtor  had 
notice  of  the  previous  application  bat  did  not 
contest    it,     SUBBARAiMA   AYYAR    v.    NA- 

GAMMAL.     11'    M.   L.    J.,    482=24    M. 
683 

205  8.  II— S.  13 — Res  ju.Aica.tB.— Execution 
proceedings. 


An  order  passed  in  execution  proceed- 
ings against  a  judginent-debti  r  as  to  the  rata 
of  interest  after  notice  to  him  is  binding  on 
him  and  cannot  be  re-opened  in  subsequent 
proceedings.  ALAYAKK  \MMAL  v.  ARUN- 
ACIIALA  OHETfY,  12  M.  L-  J.  67. 

203     S.  II — S.  13 — Ro;f  judicata — Execution 
of  decree  —Snle — Order  allowing  sale — Estoppel. 

The  decree  did  not  contain  any  direction 
for  sale.  But  subsequent  to  the  passing  of 
the  decree,  there  were  applications  by  the  de- 
cree-holder, for  sale  in  execution  of  the  de- 
cree, and  in  spite  of  the  judgment-debtor's 
objections,  sale  was  ordered,  the  decree  hav- 
ing  been  construed  as  allowing  sale. 

Held,  that  the  orders  so  construing  the 
decree  estopped  tlio  judgment  debtor  from 
raising  any  contention  inconsistent  wiih  those 
orders.  AT.MAKURU  N.VRASAMMA  v.  AT- 
MAKURU  VENKATA  NARASAYYA  CHET- 

TY,  15  M.  L  J.  418. 

207.  8.  II — 6'.  13  -  Execution  of  decree — 
Objections  not  raised — Res  judicata. 

Where  in  answer  to  a  claim  whether  in  a 
suit  or  an  application  f-.r  execution  of  decree 
the  defendant  or  judgment-debtor  ought  to 
raise  certain  defences  or  objections  and  has 
an  opportunity  of  raising  them,  but  does  not 
do  so,  the  decision  of  the  Court  adverse  to 
him  must  be  talsen  as  an  adjadioation  upon 
any  defence  not  so  raised  just  as  much  as  i£ 
hehad  expressly  raised  them.  13  All.,  564;  8 
Gal.,  51:  W.  N.  18:18,  P.  16i,  referred  to. 
GHULAM  MUH.\MMAD  v.  NARAIN  DAS, 
W-  N  A.,  1901,  P-  32. 

208  S.  11— •■>.  13  -Ex'ciition  of  decrc-' — Res 
judicata — .ipiilicniion  struck  off. 

The  dismissal  of  an  application  in  execu- 
tion proceedings  '.vill  operate  as  lUs  judicata 
when  such  dismissal  is  consequent  upon  an 
adjudication  of  the  right  liti,,ated  between 
the  parties. 

The  fact  that  the  dismissal  of  the  decreo- 
holdcr's  application  was  consequent  not  only 
upon  the  adjudication  of  the  right  litigated 
but  also  upon  the  ground  that  in  execution 
proceedings  ho  could  not  seek  for  relief  by 
way  of  declaration  as  in  a  regular  suit  can- 
not entitle  the  parties  to  re-opsn  in  further 
execution  proceedings  the  question  of  right 
thus  adjudicated  upon. 

An  order  merely  striking  a  petition  of! 
the  files  is  legally  inoperative  as  a  disposal  of 
the  petition. 

209-  S  11  and  48— S.  13  and  230  Exe- 
cution nf  decree — Amendment  of  application 
—  Application  for  execution  by  arre-t  of  judg- 
ment-debtor-Amendment  of  previous  applica- 
tion  by  seeking  execution  against  property — 
Fresh  application — Twelve  years  rule — Order 
prsscd   without    notice — Res-judicata. 

An  application  was  made  on  the  30th 
Julv  1903  to  execute  a  decree  for  money 
passed  on  the  3>iih  July  1891  by  arresting 
the  first  plaintiff,  one  of  the  judgment-deb- 
tors who  were  all  members  of  the  same 
tarwad,  In  March  1904,  the  decree-holder 
applied  to  amend  bis  previn.is  npplicvtion 
for   execution   by   inserting  a  prayer  for  the 
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attaohmant  of  tarwacl  properties.  It  was 
grauted  but  without  notice  to  the  other 
judgmout-dobtors.  Tba  properties  of  tue 
tarwad  wore  aooordiugly  attached  and  their 
sale    was  ordered. 

ll'ld,  th:it  the  applioation  of  March 
1904  to  amend  and  to  attach  the  t'lrwad 
properties  must  be  troiited  as  a  fresh  ap- 
phoatiou,  and  as  it  was  made  mjre  thau 
12  years  after  the  date  of  the  decree,  it 
was  barred  under  section  230  (S.  48)  of  the 
Civil    Procedure  Code. 

That  as  the  order  for  sale  of  the  tarwad 
properties  was  passed  without  notice,  it  did 
not  opporate  as  rcs-jtidicata,  and  ■;xjcutioa 
against  these  could  not  be  proceod,;d  with. 
CUliU.\THI  AlIMAu.  KAMAN  NAIH.  I5. 
M.   L.  J    243- 

210-  S-  11- — ^'-  Jf3 — Ex-parte  order  appeal 
— Res-judicata — lleaersal of  decree— Bestitiuion, 
Interest,  Claim  for,  on  the  ammnt  to  be  re- 
covered— No: ic:   not   specifying  claim. 

A  dicrea  which  had  bsou  obtained 
agiinit  the  appellant  by  the  respondents 
was  reversed  and  the  appellant  applied  to 
the  Subordinate  Court  for  restitutioa  of 
the  amount  which  had  been  collected  from 
him  under  the  decree  so  reversed,  claim- 
ing at  the  same  time  interest  thereon  at 
12  per  cent,  per  annum.  Respondents  not 
having  appeared  on  the  day  fixed,  an  ex- 
parte  order  granting  the  interest  at  the 
rate  claimed  was  pissed  in  favour  of  the 
appellant,  and  execution  was  ordered  by 
arrest  of  the  judgment-debtor  but  process- 
fee  not  having  been  paid  no  further  action 
was  taken  The  appellant  moved  the  Court 
again  in  the  same  mittter,  and  the  respon- 
dents appeared  and  objected  to  the  grant 
of  interCfiC  at  12  p.>r  cent.  The  Subordinate 
Judge  decided  the  maiter  in  fav.ur  of  the 
appellant,  but  on  appeal  the  District  Judge 
redueod  the  interest  to  6  per  cent.  On 
further  appeal  to  the  High  Court  it  was 
contended  that  the  question  of  interest  hav- 
ing been  decided  by  the  Subordinate  Judge 
on  the  first  application  of  the  appellant 
the  matter  v^as  res-judicata  and  the  order 
of  the  District  Judge  was  wrong.  It  was 
also  contended  that  no  appeal  lay  to  the 
District   Judge. 

Held,  that  as  the  order  of  the  Subor- 
dinate Judge  decided  the  only  question  of 
dispute  between  parties,  it  was  appealable. 
The  original  order  did  not  operate  as 
res-judicola  so  as  to  debar  the  opposite 
party  from  sibsequontly  applying  for  the 
reduction  in  the  rate  of  interest,  for  the 
notice  of  the  fii-st  application  to  the  res- 
pondents did  not  show  that  interest  was 
claimed  by  the  appellant,  (11  B.  bdl  refer- 
red}. NAH\YANA  P.VrTAR  i).  GOPATA. 
KRtSHENA    P.\TTAR.     M-  L.  J-,  1905-  P- 

247  -28  355 

2H-  S'  11— S.  i3- -Res- judicata — E.eecuHon 
oj  decree — Limilalion,  Act  (XV  of  1877).  Sclic 
dale  II,  Article  iSU— Execution  of  decree — 
Decree  of  Ilujh   Court — "Beoiuor." 


Sup:  Govt,  acts  (V  of  1908)    (Contd.) 

An  order  passed  up:)n  applioation  filed 
for  transmission  of  a  decree  passed  by  a 
Chartered  High  Court  to  another  Court 
for  execution,  after  notice  upidar  section 
248  of  the  Civil  Procedure  Code  lias  beeu'ser- 
ved  on  the  ji^dgment  debtor,  wherein  a 
l^erson  was  treated  as  a  deorei-holder  and 
which  alljwod  execution  to  issue  as  prayed 
in  the  application,  amounts  to  a  revivor 
of  the  decree  whithin  the  meaaiug  of 
article  180  of  the  second  Schedule  to  tho 
Limitation  Act.  (24  C.il.,  244:  iiO  Cal.,  979, 
7  Mad.,  540;  referred  to.)  and  tho  judg- 
ment-debtor can  not  on  a  subsequent  ap- 
plication object  that  the  person  is  not  a 
decree-holder.     U.MRAO  SINGH  v.  LACHMI 

NARAIN.    A-  W-  »•  1934.    p.  51=26.  A- 
361. 

.212-     S-    11— S.     i3— Bes  judicata-- Bxecu- 
tlon  proceedings. 

The  Court  ought  to  faciliate  enquiries 
which  are  necessary  for  tho  purpose  of 
carrying  out  decrees  passed  by  it,  and  to 
accept  with  readiness  any  information 
which  sliows  that  tho  litigints  have  dis- 
regarded any  part  of  the  Court's  decree, 
e.  g.,  a  part  which  directed  them  to  hand 
over  to  the  Court's  officer  money  recovered 
by    them. 

When  an  application  for  the  above 
mentioned  purpose  was  refused  by  a 
.Subordinate  Judge  on  the  ground  that  the 
pirlies  were  precluded  by  a  similar  ap- 
plication   mile   by    another  person— 

Held,  that  the  order  of  dismissal  was 
wrong  and  the  principal  of  res-judicata 
had  been  too  strictly  applied.  Hltl\  NA- 
RAYAN  GUKHALB  v.  MOiiO  NAR^YAN 
GOKHALB.     4.    B    L-    B,    930. 

213-  S-  'll- S.   i'i — Execution  of  decree — 
Procedure — Res-judicata. 

The  Chapter  VII  of  the  Civil  Proce- 
dure Code  (dealing  with  consequeucas  of 
non-appaarance  of  parties;  does  not  apply 
to   execution   proceedings. 

When  an  application  for  execution  is 
dismissed  for  default  of  prosecution,  an 
applioation  to  rostorj  the  origiuil  appli- 
cation cannot  be  entertained.  The  decree- 
holder  should  file  a  fresh  application  for 
exeovition. 

Orders  passed  in  execution  department 
are  binding  on  parties,  even  if  invalid, 
if  they  are  passed  after  notice  to  them 
and  no  steps  are  taken  to  set  th-2  orders 
aside  byappialor  otherwise.  D'JLO  R.AM 
V.  PALA   MAL.     139-   p.  Jj.  R  .T905- 

214-  s.  ]1— orA'  R.  9,  0.  xx\-[  a.  i3, 14 

— S.  13,  103,391;— Execution  of  d-:cree— Parti- 
tion suit — Preliminary  consent  di'cree,  not 
given  effect  to — Fresh   suit  for  partition. 

The  plaintiff  in  1890  brought  a  suit  tor 
partition.  The  suit  was  compromised,  and 
it  was  settled  that  the  plo's  1,  2  and  3  were  to 
be  divided  in  a  certain  manner.  An  Am^en 
was  appointed  to  eflict  the  partition,  but  ha 
did  not  partition  the  disputed  plots.  Subse- 
quently tho  parties  did  not  appsar  and  the 
execution   proceedings    then     pending   wera 
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dismissed  for  default  ou   the  19th  June  1894. 

The  present  suit  was  instituted  on  the 
24th  January  1903  for  partition  of  plots. 1,  2 
and  3. 

Held,  that  the  suit  is  not  barred  under 
sections  13  and  103  (S.  11,  O.  IX  R.  9)  Civil 
Procedure  Code.  There  wa3  no  final  decree 
passed  in  the  previous  suit.  The  decree  that 
was  passed  on  the  compromise  was  a  preli- 
minary one  which  never  reached  the  stage 
of  a  final  decree  under  section  39G  (O.  XXVI 
B.  13  and  14)  Civil  Procedure  Code. 

That  section  103  |0.  IX  R.  9)  Civil  Pro- 
cedure Code  has  no  application  to  execu- 
tion proceedings  and  the  previous  suit  was 
not  dismissed  under    section   103  (O.  IX  B.  9). 

When  a  decree  declaring  a  right  to  par- 
tition has  not  been  given  effect  to  by  the 
parties  proceeding  to  partition  in  accordance 
with  it,  it  is  competent  for  the  parties  or  any 
of  them,  if  they  still  continue  to  be  interest- 
ed in  the  joint  property,  to  bring  another 
suit  for  a  declaration  of  a  right  to  partition 
in  case  their  right  to  partition  is  called  in 
question  at  a  time  when  by  reason  of  limita- 
tion or  otherwise,  they  cannot  put  into  effect 
the  decree  first  obtained.  13  AIL,  313  follojv- 
cd.  3  Bom.,  L.  li ,  94  dislhiguished.  MADAN 
MOHAN  MONDUL  v.  BAIKANTA  NATH 
MONDUL.    10  C-  W.  N-.  839. 

215-  S.  II-— iS.  iS— Exparte  decree— Res- 
judicata. 

In  this  case  the  person  against  whom 
the  plea  was  taken  the  decree  passed  in  pre- 
vious suit  was  ex-parU. 

Held,  that  an  ex-parte  decree  may  not  be 
res-judUata.     ASHUTOSH  ROY  v.  ABDOOL 

28  C  676,  at  679- 

Sec  also  S.  11,  Stt  A.  138  supra. 

216-  S-  11-— S.  13— Suit  or  isszie—B,es- 
judicata. 

This  section  bars  a  second  trial  not  .only 
of  a  ^suit  but  also  of  an  issue.  The  :su'bjcct 
matter  of  both  the  suits  need  not  be  the 
same  for  the  purposes  of  this  section.  CHAN- 
DI  ;PRASAD   v.;  MAHARAJA    MAHENDRO 

SINOH.    23:a.  5,  at:p.  8- 

217  S.  11— S.  ii— Res-judicata— JWa«ej- 
directly  and  substantially  in  issue— Question 
of  law— Trustee— Power  to  appoint  anotJier 
trustee— Trusts  Act  (II  of  1S82),  Section  73. 

An  adjudication  upon  a  point  of  law 
though  binding  upon  the  parties  in  any 
future  suit  quoad  the  same  subject  matter 
is  not  coQclusive  even  between  the  same 
parties  when  the  subject-matter  of  the  second 
suit  is  quite  different.  5  Mad.,  304,  11  Mad., 
S93,  22  Bom.,  6G9,  26  Bom.,  30  followed ;  27 
Cal.,  318,  referred  to. 

When  section  78  of  the  Trusts  Act  is  not 
applicable  a  trustee  as  such  has  no  power  to 
appoint  any  person  as  trustee  either  in  his 
own  place  or  to  act  jjintly  along  with  him 
in  the  absence  of  a  power  under  the  instru- 
ment creating  the  trust  or  by  virtue  of  some 
statutory  provision.  GOPU  KOLANDA- 
VELU   CHETTY  v.  SAMI   ROYAR.     16   M 

I^  J  1905,  P,  466  =  28  M-  517. 
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218.     S.  13—0.   XXI  R.   58,  0.    XXI   R. 

63,13,  27S-P.33— Limitation  Act  (XV  of  1877), 
Sch.  II,  Art.  11— Contract  Act  (IX  of  187^'}. 
Section  69— Attachment.  Objection  against — 
Dismissal  of  Objection— Dcclaralury  suit-Limi- 
tation— P.iyment  of  decretal  debt  after  ex- 
piry  of  limitation  period  for  declaratory  suit 
Re  -judicata— yiic,s;io»  of  law.  Erroneous  de- 
cision on — Voluntary  payment — Mortgage — 
Payment  by  mortgagee — Bight  against  oivner. 
In  July  1890,  the  father  of  the  plain- 
tiffs mortgaged  certain  lands  to  certain  par- 
ties whose  interest  afterwards  vested  in  iho 
defendants.  In  July  1895,  he  executed  and 
registered  a  sale-deed  by  which  he  pur- 
ported to  sell  the  lands  in  question  to  tho 
plaintiffs.  In  a  suit  against  him  the  lands 
were  attached.  The  plalutiffs  preferred  a 
claim  to  the  attached  property.  The  claim 
was  rejected  by  an  order,  dated  22nd  Feb- 
ruary 1896,  made  under  section  283  of  the 
Civil  Procedure  Code.  In  July  1898,  the 
father  purported  to  sell  tho  lands  to  the 
defendants.  In  October  1898,  when  the  pro- 
perty was  put  up  for  sale  in  pursuauc-?  of 
the  attachment,  the  defendant  No.  1  paid 
off  tho  amount  due  and  the  attachment 
was  raised.  The  plaintiffs  brought  the  pre- 
sent suit  to  redeem  tho  lands.  The  order 
dated  the  2-2nd  February  1896,  rejecting 
the  plaintiffs'  claim  to  raise  the  attach- 
ment ran  "The  sale  seems  to  b3  collusive, 
claim  rejected."  Prior  to  this  suit  the 
plaintiffs  had  unsuccessfully  sued  for  re- 
demption of  other  lands  coi'ered  by  the  snme 
sale  deed,  it  having  been  held  that  the  suit 
was  barred  by  lim.tition  of  one  year.  It 
was  pleaded  by  the  difetidants  tliat  the  pre- 
sent suit  was  al.so  baried  by  limitation  for 
not  having  been  brougl^  .wliithin  one  year 
from  tho  date  of  the  o  der  rcj  o  ing  Ihe 
claim.  The  plea  was  disallowed  on  the 
ground  that  the  order  had  not  been  pass- 
ed   after   investigation. 

Held,  that  the  claim  must  be  held  to 
have  been  rejected  after  investigalion  and 
the  defendants'  plea  in  the  previous  suit 
was  wrongly  disallowed,  but  the  question 
being  a  mixed  question  of  law  and  f  ict 
the  matter  was  res-judicata  and  the  plain- 
tiffs' suit  though  barred  must  consequently 
be  held  as  not  barred,  and  that  they  were 
entitled  to  redeem.  That  the  -bar  by  limi- 
tation on  the  expiry  of  one  year  after  the 
order  rejecting  the  claim  was  not  removed  by 
the    payment  of    tho    decretal  debt. 

Held,  also  that  the  plaintiffs  could  not 
claim  from  tho  owner  tho  amount  paid  by 
them  to  raise  the  attachment,  for  the  money 
was  paid  by  the  plaintiffs  to  clear  their 
own  title  to  the  property  under  attach- 
ment and  must  be  considered  as  a  volun- 
tary payment  and  not  a  payment  for  or 
on    behalf   of   the  owner. 

That  a  prior  erroneous  decision  ou  a, 
question  of  law  cannot  have  the  force  of 
res-judicata,  but  where  the  prior  decision 
was  as  to  a  mixed  question  of  law  and  fact 
it  will  operate  as  a  bar.    KAYYANa  CHIT- 
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TEMJIA  V.   DOOSY   OAVARAMMA.     16  Jffl. 
li.  J.  136  =  29  M.  225. 

219  S.  11 — S.  13 — iiog  judicata — Question 
of  law — Dccidon  In  former  suit  biSil  on  over- 
ruled case — Bengal  Tenancy  Act  (  VIII  of  lUSo), 
sections  67,  170 — Landlord  and  Tenant — Inter- 
est on  rent. 

Tho  plaintiff  brought  a  suit  for  rent 
against  tho  defendants  wlio  wore  permiuont 
tenure- holders  in  a  permanently  settled  area. 
Under  their  kabuliyat  they  had  contracted  to 
pay  interest  on  arrears  at  tho  rate  of  twenty- 
four  per  cent,  pur  annum. 

In  a  previous  suit  between  the  same  par- 
ties the  Court  basing  its  decision  upon  36  Cat., 
130,  S.  C,  3  0.  \V.  N.,  36,  had  made  a  decree 
in  favour  of  the  pliantiff,  but  with  interest  on 
the  arrears  at  the  rate  of  twelve  per  cent,  per 
annum  only.  Before  the  present  suit  was  filed 
the  ruling  relied  on  was  overruled  by  !19  Cat., 
674  (P.  B.),  S.  C,  5  C.  W.  N.,  ISti  (P.  B.) 

The  lower  Court  disallowed  the  higher 
rate  of  interest  holding  that  the  question 
was  res-judicata. 

On  appeal  to  the  High  Court— 

Held,  that  section  G7  of  the  Bengal  Ten- 
ancy Act  does  not  control  section  179,  and 
the  erroneous  decision  in  the  former  suit  did 
not  operate  as  res-judicata,  and  that  the  con- 
tract for  payment  of  interest  at  higher  rata 
■was  enforceable.  5  Mad.,  301,  32  Bom.,  ij'>9 
distinf/ui.-ikcd.  ALIMUNNIS3A  GHOWDII- 
RANI  V.  SMMIA  GHABAN  ROY.     9    W-  H- 

C- 433=32  0  749- 

See  Contra  Narain  Mahto  v.  Tekait  Brojo 
Behary  Sinijli.     9  C.  W'.  N.  473. 

220-  S-  11.— S.  13— The  decision  of  a  law 
qwstion  is  OS  welt  a  res-judioata  as  a  decison 
of  mutters  of  fact. 

Daring  a  litigation  for  pro-omption  with 
a  third  pirty,  the  defendants  who  had  in- 
stituted that  suit  agreed  with  the  plaintiffs 
that  the  latter  shoald  act  as  the  agents 
of  tho  foi-mor  and  file  in  tho  Chief  Court 
an  appeal  at  their  own  oxpjnso  and  on 
suooess  they  would  bo  given  half  of  tho 
laiul  in  dispute  in  consideration  of  tho  same. 
Tho  plaintiffs  pursuont  to  tlie  agreement 
filed  tho  appeal  which  was  successful.  Im- 
iaodi;i,tely  a  tor  tho  result  of  the  appeal 
the  defendants  sued  the  plaintiffs  for  the 
cancellation  of  tho  aforesaid  agreement  al- 
leging that  it  WIS  without  om-iidoration 
and  iSiionforooablo  in  law.  All  tho  issues 
in  tliat  case  wor.i  dcoided  against  the  De- 
fondants  aud;they  did  not  appeal  against 
that  decision. 

Tho  plaintiffs  now  sued  tor  half  tho 
land  on  the  hasi.s  of  tho  aforesaid  agree- 
ment. The  defendants  raised  the  plea  of 
law  and  prueedure  agiinst  this  suit.  The 
first  court  held  that  tliis  question'  was  bar- 
red by  virtue  of  the  first  suit  and  doo- 
reed  tho  islaintiffs  claim.  The  dovisio-ial 
judge,  however,  held  in  app3al  that  it  be- 
ing purely  a  law  question  oould  not  ope- 
rate as  a  rcsjudicata  and  aoceptad  the  ap- 
peal. 
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Held  that  the  judgment  which  was  pas- 
sed in  the  previous  suit  and  decided  a 
mixed  question  of  Law  and  fact  operated 
to  bar  the  present  suit.  As  between  tho 
same  parties  the  afo>'esaid  agreement  has 
once  been  held  to  be  a  valid  one.  Tho 
same  question  between  tho  same  parties 
oould  not  subsequently  bo  re-oponod  in  a 
second  suit.  Mr.  Justice  Rattigan  discussed 
the  Law  and  made  observations  on  tho 
point  whether  a  decision  on  a  pure  ques- 
tion of  Law  could,  if  at  all,  servo  as  a 
res-judicata,  and  if  so  how  far — -15.  A.  327, 
22.  B.  669,  28.  0.  318,  23.  C.  323,  32.  0. 
719,  10.  0.  1087,  1.  C.  W.  N.  687,  5.  M. 
301,  14.  M.  312,  11.  M.  393,  28.  M.  517,  26. 
M.  104,  55.  P.  R.  1396,  92.  P.  R.  1902  (P. 
B.)  referred  to.  MUAZAM  SHAH  v.  ALAM 
KHAN,   44.    p.   R.   1908. 

221.  S.  11— S.  13— Question  of  Law— De- 
cision erroneous  in  law  over  ruled  by  a  lat- 
ter decision   9.   0.   C.  343.   supra. 

222.  S-  11— S.  13 -Question  of  Law— Er- 
roneous opinion  on  a  point  of  Law — 8.  B. 
L.    R.  0i3=31.    B.    133  supra. 

223-  S-  11— S.  13— Matter  of  Law  or 
fact. 

The  question  whether  a  kabuliyat  ig 
binding  on  a  party  to  tho  suit  is  a  ques- 
tion of  fact  for  the  purpose  of  res-judicata 
— WOOMESH  CHANDRA  JIAITRA  v. 
BARADA     DAS     MAILTRA.     28  C  17    at 

20 
224.    S.  11=S.  23. 

In  the  previous  suit  the  plaintiff  claim- 
ed inter  alia  rent  in  respect  of  bitol-nuts 
for  the  year  1897-93,  and  in  the  plaint  it 
was  stated  that  the  defendants  were  liable 
to  pay  thai  (rent)  according  to  practice 
He  did  not  specifically  allege  that  according 
to  practice  ho  was  entitled  ;  to  rent  in  re- 
spect of  the  particular  kinds  of  grains  and 
fruits  mentioned  in  th3  plaint  not  only 
for  tho  year  1897-93  but  for  every  yoar, 
nor  did  ho  state  that  the  rates  montioaad 
in  the  plaint  were  tho  rates  proscribed  by 
practice  and  thsrefora  applicable  to  all 
years     Tho   claim    was   deeroed. 

W.ld,  that  a,  subsequent  claim  lor  thai 
for  tho  year  18J3-99  was  not;ros-judicata. — 22 
Bjin  ,  1)69  an  1  5  IMid.,  301,  referred  to 
VI.iilMU    V\SfJO!SV    JUVElCAR'u.  RAM-. 

LtNcj  BaiKLiNa.    3  B.  L.  a..  450. 
225    8.  11 -S.i.i. 

.'i  suit  for  compensation  was  brought  in 
tho  Court  of  ,lZ(j/isi/ at  Goas  in  1863  by  the 
plaintiff  (patniLxr)  against  tho  dofendant'a 
predjoessors  (  J/<'-p!iiiiiiixr.3)  upjn  the  basis  of 
a,  durpulni  kibnUyit,  which  stipulited  that 
tho  durputnidirs  would  deliver  certain  ar- 
ticles to  thj  plaintiff's  landlord,  or  in  default 
thay  would  oompinsate  the  plaintiff  for  any 
damige  she  rai^ht  sustiin.  The  Court  (which 
had  no  jurisdiction  to  try  suits  for  rent)  g-\ve  . 
a  doeree  to  the  plaintiff  for  damage?  which 
she  had  suitainod  for  the  dnrpucnilan'  de- 
fault. In  a  subsequent  suit  brought  by  the 
sami  plaintiff  against  the  samj  defoudants  in 
I  tho   Court   of   Matisif  at   Moorshidabad   for 
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fo^Te^ch^Ve  :fl::id^'oXTcrUwasL.,/'%^"P'^^'''°'^  ^■"  include  .ot  only  the 

c«ntendod  OP.  bebalf    of    tbe   dSant     t3     w'"  ,°' ^"r"   °°    «Woh  t!,e   suit   is  based, 

tbedecsioniu    tbe   previous   suit     so   LrL     t      .      '°    ^'     """"""   ^'^^''^'^   "*•    °''     ""gi""^ 

con^peusatiou  was  coucorned   co"ld  ^°  t  "c^^^^  t^"'   ^        '"''''"'   '°'    ""'    de.eriuinat.on 

ate  as  re.s-j.,d;caia  '^°«"' °°""^  i^ot  op"- 1  of   the  caiue   of   action,     RAMASWAMI  AY- 

HeU,  Ibat,   altbou.b    tbe  Court  of  AU^n-     fus-^IT^p'^'^t  ''''-V''''-     ^^  ^^  ^• 
o.t   Goas    was  not   oomnpt^nf.   ;,>    ic,;q  *.  I  •*•' 418-26  M-  7eO,'at  /o9- 


sif  at  Goas  was  not  oompetout  in  1868  to 
entertaiu  a  suit  for  nrroars  of  rent,  it  was 
competent  to  enterlain  a  suit  for  compensa- 
tion for  hrei'ch  of  contract,  and  a=i  tbe  pre- 
vious sua,  was  not  a  suit  for  arrears  of  rent 
ror  was  tbe  claim  in  tbe  subsequent  suit,  so 
far  as  it  related  to  tbe  amount  of  compensa- 
tjou  under  the  stipulation,  a  claim  for 
arre:  rs  >.f  rent,  so  tbe  decision  in  the  pre- 
vious su.t  was  a  d  cisiou  of  a  competent 
GouU,  and  it  would  operate  as  res-jtidicata. 
Held,  also,  that  on  tbe  previous  suit  a 
particular  stipulation  contained  in  a  parti 
eular  knUUiat  baving  been  held  to  be  valid 
as  between  tbe  parties,  it  was  not  open  to 
tbe    Court    subsequently    to    try    tbe    issue 


229.     8.    11-S.  13.— Matter    directly    and. 
suOslanliaUy  in  issue. 

After  the  death  of  one  K,  a  Mohammadan 
one  of  his  four  sons  sued  his  three  brothers 
and  SIX  sisters  for  partition  and  possession  of 
a  i  share  of  the  decersed's  property.  Ha 
alleged  that  firstly  by  virtue  of  an  award 
against  all  tbe  defendants  (as  they  had  mada 
a  reference)  be  should  get  his  "share,  and 
in  default  tbereof  he  should  under  the  custoia 
be  give:,  a  fourth  f.liare  of  inheritance  as 
daughters  were  not  heirs  and  iailing  that  be 
must  get  hs  share  in  accordance  wit.h  the 
Mohammadan  Law.  The  first  ourt  hold  tbe 
award  good    against   all  the   brothers  but   re- 


liether  that  particular  stipula  ion  was  v.  id  f^f'^  .f°^  .^g^'°«^   j"  'he   brothers  b. 
or  not,  tbe  qu.'stiou  being  a  mixed  auestion      r'"'' '' ''°'''°'^'^^   daughters   holding   tb.„ 

of  law  and  b,,ct  question  they    were    not    free   agents  to  the    reference. 

A  dec  sioii   in  a  previous  Ruit   on  «  n„„o  ?"'  ','  ^'^^'^    *''^''    "^^    custom    excluded     the 

tion  of  law,  even  if  erroneous     would   op^rat  'Tf '''"■'  ""'  '^"^'°'^''  ''T'  ^°'^^<="'  '°    "^'» 

as  res-jndicata  in  a  subsequent  ^uU      °%,-d  f,f '^'^«!?°.^  ^^^'  ^^   '"'"'"'"".'^   ^""^    *'     '^"""'^ 

1  suii,.     .^  .u„<(.,  I  ttig    plaintiffs  claim  according  to  the  award. 


^\-  dis'ieuted  from.  BISHNU  PRIYA  CHOW- 
JHURANI  V.  BHABA  SUNDARI  DEBYA, 
28  G-  318. 

223  S  11- S.  13— Matter  directly  and  sub- 
st::Htiady  m  issue-Stiit  by  lessee  frmn  grantee 
—Ilea  u(  resumption  by  Zamindar  fozmd 
ttgainU  him— Subsequent  suit  by  Zamindar. 

Whora  la  a  prior  suit  between  defend- 
ants—lessees and  the  Zamindar,  the  Zamin- 
dar pleaded  that  he  had  resumed  the  lands 
but  the  suit  was  decided  against  the  Zemin- 
dar on  the  ground  that  there  was  no  re- 
sumption in  fact, 

Seld,  that  in  a  subsequent  suit  by  the 
Zamindar  for  possession  of  the  lands  on  the 
ground  that  be  bad  a  right  to  resume  the 
land,  the  question  of  the  r.ght  to  resumption 
was  involved  indirectly  in  the  former  suit, 
though  not  adjudicated  upon  and  the  Zamin- 
dar not  having  established  his  right  to  re- 
sumeiu  toe  prior  suit,  hi^  present  suit  is 
barred  by  re.-judiiata  to  the  extent  of  the 
right  of  tlifi  lessees  to  be  in  possession.  SRI 
RaJA  S(JBHAN..\DRI  appa  r\o  B\HA- 
DJR  V.  SRI  RAJAH  VF.NKAT\  NARa-^I]\[ 
HA^APPA  RAO  BAHADUR.     26  M-"  403.  at 

227.     S.  11— S.    13-Mnlter    directly    and 
substantially  in  i«««~Res-judieata.     ^ 
V  u  ■7  , ,  '  .  *   subsequent    suit   to   estab- 

lish title  to,  and  recover  possession  of,  tbe 
disputed  laud  was  not  barred  by  res-judi- 
caia  by  reason  of  the  dismissal  of  a  pre- 
vious suit  for  rent  in  which  the  defend- 
0°  n  ,  .n^'^'J'''''  ^^^  ""e  of  tbe  plainliil. 
20   Gal.    428,    followed,    15   Cal.,   756  refrd  to 

UA.-^.    few.  h-  C-  63- 

.,^^^'n  ^^^~^-  ' -^—^'^c  tier  directly  and  sitb- 
StuHtiatly    in    issue- Issue. 


The  plaintiff  pr.iyed  for  no  declaration 
against  tue  daughters  nor  did  tbe  decree  give 
any  ag-inst  th:m,  nor  bad  they  any  property 
in  their  po  sei^^iou,  nor  were  they  ordered  to 
surrender  auv.  After  tbis  four  of  the  sis 
daughters  brought  separate  suits  for  their 
shares  under  the  Mohammadan  Law,  the 
defendants  set  up  res-jndicala  as  tbe  previous 
decision  excluded  the  daughters  from  inheri- 
tance by  custjm  and  that  by  their  not 
appealling  it  bad  become  final. 

Held,  that  the  suit  was  not  based  by  any 
rule  of  res  judicata.  Tbe  former  suit  pro- 
ceeded on  the  basis  of  the  award  which  bound 
tbe  brttber,  who  had  all  the  property  in  dis- 
pute ill  their  possession,  and  tbe  issue  re- 
lating tj  tbe  daughter's  right  was  unnecrs- 
sary  for  that  decision  which  proceeded  on 
the  award  and  bound  the  brothers  who  held 
the  property,  and  tbe  daughter's  rights  were 
not  in  qu  stion  in  the  claim  upon  the'award, 
but  the  Court  after  holding  tbe  award  bind- 
ing on  the  brothers  itself  raised  the  question 
gratuitously  and  therefore  its  finding  could 
not  operate  as  ri s. judicata. 

Held,  further  that  a  party  who  pleads 
«s-i?jduv;/a  mu^t  prove  it,  and  tbe 'Court  is 
to  see  whether  tbe  point  was  necessary  for 
tbe  decision  of  tbe  case  upon  tbe  ground 
upon  which  the  final  decision  rested  and 
was  directly  in  issue  in  the  former  litigation 
between  tbe  parties. 

Tbecise96  P.  R.  1895  relating  to  the 
causes  o' action  in  the  alrernative  aud  1.57 
P.  R  183  ■,  7  A  603.  23  P.  E.  1897,  31  P.  R., 
IS'JS,  2j  P  R  1S91,  15  B.  104,  25  C  571  27 
C.  78,  9  B.  75,  9  C.  4-39  and  21  A.  117  were 
referred  to  and  diseu:sed.  The  case  41  P. 
R.  IHO'J  in  which  it  was  held  that  a  question 
of  jurisd  ction  taken  by  the  court  sued  Moto 
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and  not  puk  in  isme  was  not  rcf-jiKJicala 
was  relerred  lo  ;  and  a'J  P.  R.  1900,  85  P.  R., 
19u5,  !i5G.  f)71,  •2»  C.  78,  13  B.  25,  23  P.  R. 
1105,  121  P.  R.  1880,  140  P.  R.  1890,  10  G. 
173,  >)2  P.  R.  1902,  19  P.  R.  95  were  aUo  dis- 
cussed at  lenglli.  RAJAB-UN-NISSA  V 
HABIB  BAKH^H.     57  P- R   1907- 

230-  S-  11-- S.  JS—QuisHun  directly  and 
subsiaiUially  ui  i.siic—Umusion  tu  raise  ground 
uf  defevce   in    Unmer  suit. 

}],  ttu  O  d  1  tiilnqtlar,  executed  a  deed 
of  gift  in  lS!j\j  liy  wliich  lie  purported  to 
give  to  B.,  (Ilie  only  son  of  bis  elder  son 
who  was  dead)  tlie  whole  taliiq  with  the 
exception  of  a  few  villages.  lu  1871  a  suit 
brought  by  H  ngainst  iV,  to  have  it  dec- 
lared thai  nolwiilitlanding  the  deed  of  gift 
the  proprietary  right  in  the  taluq  was  vest- 
ed m  him  was  S'  t'led  by  a  ct-impromise, 
by  the  tciins  of  wbih  viirious  portions  of 
the  laliiq  wire  to  lie  held  for  life  by  i/,  R 
and  D  the  mother  ol  iV,  and  on  the  ex- 
piration of  those  tlirce  lives  L  (the  youn- 
ger son  of  h)  and  his  heirs  were  to  suc- 
ceed to  the  whole  of  ibe  estate.  This  com- 
promise was  embodied  in  a  decree  of  Court. 
In  1876  H  and  L  brought  a  suit  against 
B  aLd  his  wife  to  cancel  a  deed  convey- 
ing a  porliuc  of  the  tahiq  to  the  latter  as 
being  in  excess  of  the  powers  of  alienation 
given  to  R  by  the  tcar.prumiso  of  1871. 
The  defendants  in  that  suit  did  not  con- 
test the  validity  of  the  compromiie,  but 
upheld  the  alienation  as  valid,  and  asserted 
that  L  had  no  such  interest  in  the  pro- 
perty as  entitled  him  to  sue,  and  issues  were 
raised  on  those  points.  Tie  Court  held 
that  L  was  "a  certain  remainder-man  un- 
der the  terms  of  the  agreement, "  that  he 
"  or  his  representatives  will  certainly  inhe- 
rit the  estate  somelime  or  other,"  and  ibat 
he  was  entit!oel«to  sup,  that  the  alienation 
was  void  as  against  U  as  being  in  excess 
of  tl.o  power  leserved  by  the  compromise 
to  R,  who  was  held  only  entitled  to  alie- 
nate for  his  life;  but  that  no  right  had 
yet  accrued  to  H  and  L  to  disturb  the 
possession  of  l.'i  wife.  lu  1889  after 
the  deaths  of  H.,  D.  and  L,  a  portion  of 
the  talnq  was  attached  by  creditors  of  R 
and  sold  in  execution  of  decree  without 
limit  of  title.  In  a  suit  brought  by  the 
Bon  of  L  in  ISt'G  against  R,  his  judgment 
creditors,  and  the  purchaser  at  the  sale 
to  have  it  declared  that  the  plaintilf  was 
entitled  as  the  immediate;  rever.-ioner  to  an 
absolute  estate  in  the  portion  sold  on  the 
death  of  R,  and  that  after  R's  death  the 
sale  would  be  inoperative  as  against  him, 
the  defeutant  R  set  up  the  defence  that 
he  had  by  virtue  of  the  deed  of  gift  of 
1859  an  absolute  title  which  was  not  dis- 
placed by  the  effect  of  the  compromise  and 
the    decree    embodying  it. 

Held,  by  the  Judicial  Commitloe  (con- 
firming the  decision  of  the  Judicial  Com- 
missioners of  Oudh)  thiit  the  decision  in 
the  suit  of  18'6,  as  having  established  be- 
tween R  and  L  (the   father   and  predecessor 
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in  title  of  the  plaintiff)  that  R  had  only 
a  life  interest  in  the  taiiiq,  and  that  L  (and 
therifore  also  the  plaintifl  as  his  heir)  bad 
a  vested  interest  in  renininder,  was  res- 
jviUcata  in  the  present  suit  RAMPAL  t'. 
BAIM    PRASAD   SINGH.     1    C- L     J-    46  =  2 

A.L.J.  237  =  32  I  A  17  (P-  C)  =  27.  A- 
87. 

231.  8.  11— S.  13— Matter  directly  and 
subslantinlly  in  issue — Different  causes  of  ac- 
tion— Cublom— Hindu  Law— Succesxon  uf 
Do  lighters  and  Collaterals — Duty  of  morttja- 
gee  to  keep  account  of  rents  and  profits — 
In  tercst. 

A  person  suing  for  possession  of  land 
as  mortgagee  need  not  put  forward  in  the 
suit  his  claim  to  succeed,  to  the  property 
as  a  rever.-ioner,  and  his  omission  to  do  so 
does  not  prejudice  his  right  in  any  way, 
and  S.  13  (S.  11)  of  the  Code  does  not  ap- 
ply   to    such  case?. 

Held,  that  the  parties  to. the  suit  who 
were  Sarsut  Brahmans  of  Gopalpura  village 
of  Amrilsar  District,  though  owned  laud  for 
generations,  were  governed  by  Hindu  Law, 
and  not  by  custom,  and  that  daughter's 
sons  excluded  near  collaterals  according  to 
Hindu    Law. 

In  a  suit  for  redemption,  the  Chief 
Court  held  that  interest  and  profits  realiz- 
ed by  the  mortgagee  balanced  each  other, 
where  the  mortgagee  had  failed  to  keep  ac- 
counts of  the  pr.jfits  realized  from  the  mort- 
gaged propertv.  AMIN  CHANDt'.  TIR.\TH 
RAiM.    96   P^L.  E-  1908- 

232  S.  11— S.  13— See  Specific  Relief  Act  I 
of -1^77,  S.  4-'  No.  hi:!,  col.  4i5—d  C.  W.  N.,  445. 
233-  S.  11-— S.  13— Mailer  directly  and 
substantially  in  issue— Firally  drcidci! — Dls- 
misst'l  of  suit  for  defau'-'— Limilalion  Act 
(XV  of  1S77),  Schedule  II,  Anu'es  4:).  110. 

The  plaintiff  sued  the  defendant  for 
accounts  on  the  allegation  that  Ihcpl'intift 
was  the  owner  of  a  bu.iness  of  which  the 
defendant  was  the  Honorary  Secretary,  that 
the  defendant  had  acknowledged  the  plain- 
tiff's title  by  executing  a  release  by  which  cer- 
tain mutual  agreements  were  entered  into 
between  them  with  regard  to  the  accounts 
of  iho  business.  It  was  pleaded  for  the 
defendant  that  the  release  was  a  benoini  one 
and  the  suit  was  barred  hy  limitation  un- 
der article  49  of  the  Limitation  Act.  Pre- 
viously the  present  defendant  had  sued  the 
present  plaintiff  for  a  declaration  that  the 
release  was  a  bevnmi  one,  but  the  suit  was 
dismissed  in  default  of  appearance  of  the 
present  defendant,  then  plaintiff  in  the  case 
after  bis  evidence  was  partially  recorded. 

Held,  that  the  suit  was  governed  by 
article  116  and  not  49  of  the  second  schedule 
of  the  Limitation  act  and  was  not  barrnd  hy 
limitation  ;  that  the  question  as  to  the  release 
being  henmni  was  barred  by  rcsjiiehcola. 
ROMA  NATH  D\Sj).   MOHESH  CHUNDER 

PAL     9  C.  V/.  N.,  679.  P  688. 

284.  S.  "ll— S.  M— Rcs-judicata— Kabu- 
liat — Illegal  cesses.    Agreement  to  pay — Bengoi, 
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Tenancy  Act  (VIII  of  ISSS)  Section  67,  74  and 
179. 

The  plaintiS  instituted  a  suit  for  rent 
in  whicli  lie  sought  to  recover  certain  cesses 
ou  tlie  ground  that  the  defendant  had  in  his 
habuUat  agreed  to  pay  them.  The  defendant 
denied  his  liability  to  pay  any  cesses  on  the 
ground  that  in  a  previous  suit  between  him 
and  the  plaintiff  it  was  decided  that  these 
cesses  coulJ  not  legally  be  recovered. 

Held,  that  the  right  to  these  cesses  was 
barred  by  the  rule  of  rcs-judicata.  RAJA 
P\DM\NAND  SINGH  BAHADUR  v.  RA- 
DHE  SINGH.    9  C.  W.  N-.  469. 

235  S.  11— S.  i^— Res-judicata — Rent  suit 
— Question  of  title. 

In  the  previous  suit  the  plaintiffs  asked 
for  a  deoree  for  rent  against  the  defendant 
on  the  ground  of  the  latter  holding  certain 
pieces  of  land  measuring  7  bighas  at  the  rate 
of  Its-  7  per  annum.  The  plaintiffs  alleged 
that  the  defendant  was  in  occupation  of  the 
lands  in  suit  as  a  tenant  paying  a  seperate 
jama  of  Rs.  7  though  he  held  another  Jcima  of 
other  pieces  of  land  at  lis.  33  and  odd  per 
annum,  that  the  defendant  had  relinquished 
the  land  and  that  he  subsenueutly  obtained  a 
re-settlement.  The  defendant  denied  that 
the  laud  in  suit  had  ever  been  held  by  him  at 
a  jama  of  Rs.  7.  He  also  denied  the  surre  Od- 
er of  the  land,  and  the  allegation  of  re-settle- 
ment- The  Court  held  that  the  allegation  of 
the  plaintiffs  that  the  defendant  had  obtained 
a  re-settlement  was  false  and  that  the  rela- 
tionship of  landlord  and  tenant  did  not 
exist.  The  Court  also  decided  the  question 
whether  the  land  in  suit  was  included  in 
the  holding  of  Us-  33  and  odd  against  the 
plaintiffs."  Having  lost  the  suit  for  reut  the 
plaintiffs  instituted  the  present  suit  for  re- 
covery of  possession  of  tlie  land  which  they 
alleged  had  been  held  by  the  defendant  at 
the  jama  of  Bs-  7.  They  based  their  cause 
of  action  on  deuial  of  tenancy  by  the  de- 
fendant and  their  title  as  landlords  and  sur- 
render by  the  defendant.  The  defendant 
raised  the  same  plea  that  the  laud  in  suit 
■was  part  of  his  holding  of  Rs-  33  and  odd  and 
also  contended  that  the  Court  was  incom- 
petent on  the  principles  of  res-judicata  to  try 
the  question  wh'iiher  the  land  was  part  of 
the  holding  of  «s-  33  and  odd. 

Held,  that  the  suit  was  not  barred  by  rcs- 
judicata. 

■  The  decisions  on  the  question  of  res-ju- 
dicata  when  the  previous  suit  was  one  for 
recovery  of  rent  may  be  classed  under  two 
heads.  The  first  class  of  cases  is  when  the 
defendant,  the  alleged  tenant,  sets  up  his 
own  rights  to  the  land  and  denies  the  rela- 
tionship of  landlord  and  tenant,  denying  the 
plaintiff's  title  to  the  land  and  the  substan- 
tial issue  raised  is— does  the  land  covered  by 
the  suit  belong  to  the  plaintiff  or  the  defend- 
ant. The  dicision  in  the  suit  operates  as  a 
bar  to  a  subsequent  adjudication  of  the  plain- 
tiff's title,  [or  the  "title  of  the  plaintiff  is 
directly  and  substantially  in  issue  in  the  form- 
ex  suit.     The  second   class  of  cases  is   where 


the  defendant  either  sets  up  the  title  of  a 
third  person,  and  denies  the  relationshij)  of 
landlord  and  tenant,  or  where  the  defendant 
pleads  that  bo  is  not  either  in  occupation  of 
tbo  land,  or  tliat  the  tenancy  which  existed 
had  expired. 

In  this  class  of  cases  the  only  issue  is: — 
Did  the  relationship  of  landlord  and  tenant 
exist  between  the  parties  during  the  years 
covered  by  the  suit?  And  the  decision  does 
not  bar  the  subsequent  suit,  for  the  question 
of  title  in  the  previous  suit  was  no  more  than 
subsidiary  to  the  main  question.  21  W.  R., 
319,  15  Cal,  7.56,  35  Cal,  136,  34  Cal,  569,  11 
Gal.,  301,  3  W.  N.,  Cal.,  366,  s.  c,  36  Cal.,  43S 
referred  to.  SAHADEB  DHALI  v.  RAH 
RUDRA  HALDAR.     10  C-  W-  N-  820. 

236.  S.  11— S.  13— Matter  Directly  and 
substantially  in  issue  the  same,  though  the  sub- 
ject mattej'S   different. 

For  the  application  of  the  principle  of 
res-judicata,  it  is  not  nesessary  to  shew  that 
the  subject  matter  of  the  former  suit  wag 
the  same  as  that  of  the  subsequent  suit  in 
which  it  is  sought  to  be  applied,  but  that 
the  question,  the  trial  of  which  is  sought 
to  be  barred  in  the  subsequent  suit,  was 
directly  and  substantially  in  issue  in  the 
former  suit  subject  to  the  specified  quali- 
fications. SITANATH  WIDDA  i;.  BASUOEB 
MIDDA.    2   C.  L-  J-   540- 

237.  S.  11 — S.  13  -Matter  in  issue  or  sub- 
ject  matter,    criterion   of  Res-judicata. 

It  is  the  matter  in  issue  in  the  suit 
and  not  the  subject-matter  of  the  suit  that 
forms  the   essential   test  of  res-judicata. 

In    the   previous   suit  the   plaintiff   who 
was   assignee     of    the   Government  llcvenuo, 
instituted    a     claim    for    arrears   of   Govern- 
ment  Revenue   in   respect   of  Khata  No.    47 
in    Mouza   P.,   and    also    for    interest  duo  on 
the   arrears.     The  issue    whether  the  defend- 
ant  was     liable    to    pay    iuteiest    on    arrears 
of   assigned   land-revenue  was  begird   and  de-      ; 
termined,    and   the   final   delerr.i. Motion   was 
that    the    defendant   was  liable,     in   the  pr.  - 
sent   suit   claim  was   for   arrear.;   due  on  :■ 
count  of    Khata   No.    29.     The   s.ime    matv 
namely,    whether    the   defendant    was  liabi : 
to  pay    interest  upon    arrears  of  Governraei; : 
Revenue  was    put   in  issue.     The    title  und.-r 
which    the   plaintiff   claimed    the   arrears   of 
Roveuue,   whether  they   accrued    duo   out  of     s 
Khata   No.    29  or   Khata  No,   17,  was    one 
and    the   same    title. 

Held,    that    the     decision   as    to   interc=' 
in    the   previous  suit  operated   as  «s-u(rfic-: 
in    regard  to   the  interest  claimed  in  the  pi 
sent   suit.     2  Q.   B.   D.,  57-1   (1S91);    io  JL. ' 
2Gi;  10   Mad.,   -194;    11    AH.,    143:    4    All., 
referred    to.     CHANDI    PRASAD    v.    MAH'.- 
RAJA     JIAHENDRA    SINGH      A-    W-     li; 

1901.  p.  177  24  A.  112  at  118. 

238  8-  11 — ^-  ^^ — I>ireMy  in  isstec — Points 
to  be  necessarily  decided,  though  no  actual 
decision  expressed — lies  judicata. 

It  is  necessary  to  decide  the  nature  of  a 
tenancy  before  settling  the  rent,  so  where  a 
Settlement  officer  fixes  the  rent  he  must  be 
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doomed  to  have  decided  the  nature  of  the 
touiuicy  and  the  same  questiou  cannot  bo 
raised  again  botweea  the  s»mo  parties. — 
DUKG.\  CHAUAN  LAL  v.  BASIB  MANDAL. 

6-  C-  W-  K.  239.  .    ,  ^      . 

239  S.  11— S.  13— Res-}  udlcata— Decision 
oj  a  mnlcrial  issue— Murlgaije — Interest  re- 
coverable up    to  date  of  realization. 

Tlie  firat  suit  was  brought  for  a  partition 
of  tile  family  property  and  a  mortgagoe  of  the 
piu^jcrly  was  impleaded  as  a  defendant  for 
the  express  purpose  of  obtauing  a  decree  that 
the  mortgage  was  not  binding  on  the  son  of 
the  mortgagor.  The  entire  debt  was  held 
binding  on  Uim. 

Held,  that  in  a  subsequent  suit  by  the 
mortgiigoe  the  son  was  bound  by  the  decree 
in  the  previous  suit  to  pay  the  amount  then 
found  due.  8  Mad.,  88,  followed 

A  mortgagee  is  prima  facie  entitled  to 
claim  interest  not  merely  up  to  the  date  fixed 
for  payment  but  also  up  to  the  date  of  realiza- 
tion. 2t)  Cal.,  39  aud  '21  All.,  361,  followed 
KliKSHNASWAMI  AIYANGAR  v.  SRINI- 
VASA    AIYANGAR   M-    L-  J-  1901   p.  7- 

240.  S-  1I-— S.  i3— Kes-judicata— OrfZer 
of  reference  to  Chambers  passed  by  consent 
of  Parties — Subscq^uent  claim  for  damages  not 
allowed. 

When  in  a  suit  for  dissolution  of  part- 
nership with  the  consent  of  parties  an  or- 
der of  reference  to  Chambers  was  made, 
in  order  that  the  accounts  of  the  partner- 
ship  might   be   taken. 

Ildd,  that  the  order  of  reference  to 
Chambers  was  an  adjudication  by  consent 
on  the  question  of  the  right  of  the  plain- 
tiQ  in  that  suit  to  a  decree  for  dissolution 
and,  on  the  alleged  right  of  the  defendants 
in  that  suit  to  damages  for  dissolution  be- 
fore the  expiry  of  tbe  term  fixed  and  the 
parties  were  not  at  liberty  to  go  behind 
that  order  in  a  fresh  suit.  A  fresh  suit 
filed  by  tbe  defendants  was  dismissed  as 
barred.     NAGASAWMY    AIYAR  «.  HAJlAl- 

YAR.    12.  M.  L.  J.  445. 

241-  S-  11.— S.  13— See  Transfer  of  Pro- 
perty Act  IV  of  1SS2,  S.  68,  No  3S5,  Col: 
6:15-6.   B.   L.   R.  288. 

242.  S-  11-- S.  13— Directly  and  substan- 
tialltj  in  issue — Suit  on  a  surety  bond  against  a 
cash-keeper  and  the  surety  for  defalcation  dis- 
missed on  preliminary  points — Suit  on  the 
debt  due  no  Bar. 

Where  A  was  employed  by  B  as  his  cash- 
keoper  and  A  and  his  father  R  executed  a 
bond  to  R  as  surety  for  the  proper  delivery 
of  monies  received  by  A  for  B,  and  B  after- 
wards took  two  others  as  partners  and  on 
defalcation  by  A  after  the  two  partners, 
came  in,  B  and  his  paruers  sued  A  and  R  on 
their  surety  bond  and  the  suit  was  dismissed 
because  under  S.  2C0  of  the  Contract  Act 
the  surety  bond  was  discharged. 

Held,  such  dismissal  could  not  affect  any 
cause  of  action  based  on  the  debt  against  A 
and  R.  NKKL  KOMUL  MOOKER.JEE  v. 
lUPitO    DAbd    MOOKER.JEB.     g8   C-    597, 

p.  607- 
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243.  S-  11 -S.  13— Rent  Recovery  Act  (VIII 
of  180o),  Sections  7,  8  and  S — Limitation  Act 
(XV  of   1877),   Schedule   II,    Articles   llo  and 

116 — Landlord  and  Tenant — Rent.     Suit  for 

Necessity  of  lender  of    patta — Res-judicata 

Limitation. 

Under  Section  9  of  the  Rent  Recovery 
Act  a  landlord  can  maintain  a  suit  for  the 
recovery  of  rent  though  there  has  been  no 
exchange  of  patta  and  miichilika  provided 
he  had  tendered  such  a  yatta  as  the  tenant 
was  bound  to  accept. 

Where  prior  to  the  institution  of  a  pre- 
vious suit  for  arrears  of  rent  the  landlord 
had  tendered  to  the  tenant  a  permanent 
pn/to  fixing  the  rent  at  the  rate  claimed  in 
the  ptoseut  suit  and  it  was  decided  in  that 
suit  that  the  tenant  was  bouud  to  accept 
ih&l  patta,  aud  that  accordingly  he  should 
accept  it  aud  execute  a  muchilika — 

Held,  that  the  decision  operated  as  rcs- 
jMdicate,  and  the  present  suit  was  not  open 
to  the  objection  that  no  pattas  and  mucliili- 
kas  had  been  exchanged  for  the  fasli  for 
which  rent  was  claimed  in  the  present  suit. 

A  registered  patta  tendered,  but  which 
has  been  refused,  cannot  be  regarded  as,  or 
operates  as,  a  contract  entered  into  between 
the  parties  within  the  meaning  of  Article 
116  of  tbe  second  schedule  of  the  Limitation 
Act.  Suit  based  on  such  a  yafta  is  governed 
by  Article  110.  RAMA  KRISHNA  CHET- 
TIAR  V.  APPA  ROW.     13  M.  L.  J.,  485- 

244.  S.  11— S.  i3— Res-judicata— Poiij(  not 
decided  m  prior  suit— Letters  Patent,  article 
13 — Appeal  jurisdiction  to  hear  merits  of  the 
case  generally. 

When  an  appeal  is  heard  by  a  Bench  of 
two  judges  who  do  not  concur  in  varyin"  or 
TPversing  the  decree  appealed  against  and  tho 
decree  is  affirmed  in  accordance  with  the 
provisions  of  section  575,  an  appeal  I'es  under 
Article  15  of  the  Letters  Patent  10  Cal.,  814, 
fallowed. 

On  the  bearing  of  such  appeal  the  merits 
of  the  case  may  bo  dealt  with  and  the  appeal 
is  not  confined  to  the  point  on  which  the 
judges  of  tho  Division  Bench  differed  in 
opinion— 2  All.,  181,  4  B.  L.  R.,  A.  C.  86, 
referred  to  20  All.,  238,    distinguished. 

Held,  that  a  reasonable  compromise 
assented  to  by  all  the  adult  members  of  tho 
family  was  binding  on  the   family. 

Held,  that  a  decision  awarding  mainten- 
ance does  not  preclude  fresh  decision  in  a 
subsequent  suit  that  the  right  to  receive 
maintenance  was  lost  by  subsequent  events 
which  had  not  happened  at  the  time  of  the 
prior  suit.     KUNNHUNNI  v.   SRIVALLAB- 

HAN.    M-L  J.  1901  P  10. 

245-  8-  11 — S.  13  —Decision  on  question 
of  law — Same  subject-matter  in  issue  iti  subse- 
qvent    sieit. 

B  executed  a  bond  to  A  promising  to 
pay  the  amount  (Jue  under  a  decree  in 
certain  insalments,  without  obtaining  the 
permission  of  the  Court  under  S.  '357A  of 
the  Civil  Procedure  Code.  A  sued  B  on  the 
bond   for    (|vo    instalments.    The    suit   waa 
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dismissed  on  the  ground  that  the  bond  was 
invalid  for  want  of  permission  under  S.  !i57A 
of  the  Civil  Procedure  Code.  Some  time 
after,  a  second  suit  was  brought,  on  the 
basis  of  the  same  bond,  for  some  more  in- 
stalments. The  defence  was  that  the  j.idg- 
ment  operated  as  res-judicata,  on  the  tiuos- 
tiou    of    the   validity  of    the    bond. 

Held  the  second  suit  was  barred  by  the 
rule  of  ret- judicata  even  though  the  deci- 
sion in  the  first  suit  might  be  erroneous, 
the  validity  of  same  bond  being  iu  issue 
between  the  parties  in  both  suits  and  the 
other  conditions,  as  rogiirds  rcs-Jitdica/a,  hav- 
ing been  satisfied  in  the  case.  It  is  uot 
every  decision  of  a  question  of  law  between 
the  parties,  which  is  binding  upon  them 
in  a  subsequent  suit,  but  a  previous  deci- 
sion of  a  question  of  law,  which  affects 
the  subject-matter  of  the  subsequent  suit 
or  creates  a  legal  relation  between  the  par- 
ties or  defines  the  status  of  either  of  them 
is  as  binding  upon  them  as  a  previous  de- 
cision of  a  question  of  fact,  if  the  other  re- 
quirements of  the  rule  of  res-judicata  are 
Batisfiod.  (15A  327,  22  B.  669,  10  C.  1087,  1.5 
C.  756  P.  G.  23  0.  318,  1  C.  W.  N.  687  15  M. 
403,  11  M.  393  refd.  to  5  M  304  dissented). 
M.    MOHAMMAD    BHADUR   v.  HAM  PER- 

SHAD.    8  0  C-  37- 

246  S.  11— S.  13— Matter  directly  and 
substantially  in  issue — Bengal  Tenancy  Act 
(VIII  of  1885),  S.  69,  applicability  of —Rent, 
deposit  of —Bengal  Tenancy  Act  ( VIII  of  1885), 
Sch.  Ill,  Art.  2  {a)  — Onus— Notice,  service  oj 
by  post,  presnmption — Rent  due  to — Joint 
Hindu  family — Glaini  joint  and  indivisible — 
S.  13  does  not  preclude  a  court  Irom 
trying  an  issue  whether  the  rent  of  the 
holding  is  payable  entirely  in  cash  or  partly 
in  cash  and  partly  in  kind,  as  it  was  not 
directly  and  substantially  iu  issue  in  a 
previous  litigation  between  the  same  parties, 
whare  the  substantial  relief  sought  was  a 
declaration  that  the  appraisement  made  by 
the  Collector  under  S.  69  of  the  Bjngal 
Tenancy  Act  v^as  invalid.  MIR  T  vPUR.AH 
HUSSAIN  V.  GOPI  NAR.MN.   7  C-  L-  J  251- 

247-  S-  11-  'S.  i5— Res-judicata— CoDSi^e- 
tent  Court — Prior  decision  in  a  case  in  ukick 
second  appeal  did  not  lie  does  not  opirat" 
as  res-judicata  in  a  subseqicent  suit  in  which 
seco7id  appeal  is  competent. 

Hold,  by  the  Pull  Bench,  that  a  deci- 
sion by  a  MuDsif  iu  a  case  in  which  se- 
cond appeal  did  not  lie  cannot  operate  as 
rcs-judicata  in  a  subsequent  suit  in  which 
a  second  appeal  is  competent.  AVAN.\SI 
GOUNDENI    i>.    NACH£AM.\I.\L      16     M.  L- 

J.  41  =  1.  M-  L    T    25=29    M    19fc 

248-  S-  11— S.  i3— Res  j  1  licata— AfaWcr 
directly  and  substantially  in  i.'istie — Finally 
decided  —Claiming  under  the  same  title — Same 
parties — Suit  by  reversioners  against  widow 
for  declaratiom  that  alienation  by  her  in 
favor  of  her  daughters  was  invalid — Daugh- 
ters not  made  parties — Decision  not  binding 
on  daughters. 
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Some  of  the  reversioners  to  the  estate 
of  a  cluldless  male  proprietor  sued  for  a 
declaration  thift  the  alieuation  made  by  his 
widow  iu  favor  of  one  of  his  sons  in-law 
was  invalid  as  against  their  reversiouary 
rights. 

Held,  that  the  decision  in  the  suit  as 
to  the  question  of  succession  which  arose 
ou  the  widow's  death,  was  not  binding  on 
th;'  daughters  of  the  pi\-priBtor  who  were 
no  parties  to  it,  for  tbo  question  whether 
the  reversioners  had  a  preferentiiil  right 
was  ueithor  in  issue  nor  judicially  deter- 
mined by  the  Court.  Tb.j  matter  now  in 
issue  was  not  such  as  ought  to  h.avo  been 
made  ground  of  defence  iii  the  former  suit. 
.•«  Gal.,  711,  28  Gal.,  17,  followed.  29  P.  R., 
1895:  149  P.  R.,  1882:  I  All.,  282:  11  Cat., 
186,  r.ferrcd  to.     BHAill     v.    PIR    15AKH3H. 

76.  p.  L    R    1907  =  107-  P-  R.  1906. 

249  8.  II— s.  m—Direcdy  and  substantial- 
ly in  issue  -Issue  raised  but  not  decided — ■ 
No  lies-judicata. 

In  the  previous  suit  the  plaintiff  claim- 
ed in  the  first  place,  the  winding  up  of  a 
partnership  business,  tlie  dofciulaii t  being 
regarded  as  a  co-partner  in  the  business, 
which  was  being  managed  by  hiin;  iu  the 
secoud  place,  for  an  account  being  taken 
from  the  defendant,  he  being  regarded  as 
the  managing  partner:  and  in  the  third 
place,  for  the  recovery  of  such  sums  of 
money  as  might  upon  the  taking  of  an  ac- 
count from  the  dofundant  bo  fouud  due  to 
the  plaintiff.  The  suit  was  dismissed,  the 
Court  having  held  that  the  plaintiff  and  de- 
fendant were  uot  partners,  and  also  that 
one  of  the  terms  of  the  contract  between 
the  pirties  was  not,  that  whieii  the  plain- 
liff  alleged,  namely,  that  tlio  defendant 
should  lake  over,  at  the  time  of  the  disso- 
lution of  the  partnership  business,  all  the 
outstandings:  plaintiff's  request  at  the  con- 
clusion of  the  trill,  that  an  account  might 
be  decreed  against  the  defendant,  he  being 
treated  as  a  servant  which  he  alleged  him- 
self   to  be  was  rejected. 

H'ld,  that  a  subsequent  suit  for  an  ac- 
count and  for  recovery  of  such  sum  of 
money  as  upon  the  taking  of  such  account 
may  he  found  due  to  the  plaintiff  from  the 
defendant,  the  latter  being  regarded  as  the 
plaintiff's  servant,  was  not  barred  but  the 
decision  as  to  the  term  of  the  contract 
could  not  be  questioned  in  the  subsequent 
suit.  UMESH  CHUNDER  DEY  v.  SHAR- 
BESSURCHUNDBR.  5  W-  S-  C--  P.  304- 
250-  S-  11- — S.  13 — Res-judioala— Sui( /or 
arrears  of  lent— Denial  of  tenancy — Jurisdio- 
tion  — Revenue  Court. 

A  sued  B  for  arrears  o!  rent  who  denied 
his  tenancy.  Formerly  his  suit  for  arrears 
of  rent  against  the  Jotondant  had  been  dis- 
missed on  the  same  plea.  The  L  iwor  Appel- 
late Court  placed  the  onus  of  proof  on  the 
defendant  to  show  that  he  was  not  a  tenant. 

Held,  that  wheu  the  plaintiff  sets  up  a 
tenancy  which  the  defendant  demos,  the 
burden  lies  on    the  plaiutifl    to    prove    the 
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tenancy  and  tbo  amount   of   rent  payable  by 
tho  dufoudant. 

HcUi,  also,  that  the  matter  directly  and 
Bubstautially  iu  issue  in  this  case,  was  di- 
rectly and  sub-itaatially  iu  issue  iu  the  form- 
er suit  between  cho  same  parties,  litigating 
under  tho  same  title  in  a  court  of  jurisdictiou 
competent  to  try  the  present  suit  and  was 
th  rcfore,  rca  Jicdicata  as  far  as  the  Uevcuue 
Court    was     concerned.       PUAG      v.     RAM 

ADHIN,  3  0.  C  65- 

251-  S-  11-— S.  IJ— Question  directly  and 
suh--tanliaUij  in  iisuc — Omitting  in  the  former 
suit  to  raise  a  (jiotiiui  of  defence. 

H.,  an  Oudli  Taluicdar,  executed  a  deed 
of  gilt  in  ISa'j,  by  which  ho  purported  to 
give  to  R.  (the  only  son  of  bis  elder  sou  wlio 
wa.s  dead)  the  whole  Taluk  with  tlie  exception 
of  a  few  villages.  In  1871,  a  suit  brought  by 
H.  against  H.  to  have  it  declared  that  not- 
witlistandinq  the  deed  of  gift  tiie  proprietary 
right  in  the  Taluk  wis  vested  in  bun,  was 
Betllcd  by  a  compromise  by  the  termsof  which 
various  portions  of  tlie  Taluk  were  to  bo  hold 
for  life  by  11.,  H.  and  D.  the  mother  of  R.,  and 
on  tho  expiration  of  those  three  lives  L.  (the 
younger  sou  of  H.)  and  bis  heir.s  were  to 
succeed  to  the  whole  of  tho  estate.  This 
comprorai.se  was  embodied  iu  a  decree  of 
Court.  In  1876,  H.  and  L  brought  a  suit 
against  R.  and  his  wife  to  cancel  a  deed 
conveying  a  portion  of  llie  Taluk  to  the  latlcr 
as, being  in  excess  of  tho  powers  of  alienation 
given  to  R.  by  tlic  compromise  of  1871.  Tlie 
defendauls  in  lliat  suit  did  not  contest  the 
validity  of  the  compromise,  hut  uphold  tiie 
alienation  as  valid,  and  asserted  that  L.  had 
no  such  luteresl  iu  tlio  property  as  entitled 
him  to  sue,  and  issues  were  raised  on  those 
points.  The  Court  bold  that  L  was  '*  a  cetaiu 
remainder  man  under  the  terms  of  tbo  ag- 
reement," that  he  "  or  his  respresentatives 
will  certainly  inherit  the  estate  sometime  or 
other,  "  and  that  he  was  entitled  to  sue  ;  that 
the  alienation  was  void  as  against  H.  as  being 
iu  excess  of  the  power  reserved  by  tho  com- 
piomiso  to  R.  who  was  held  only  entitled  to 
alienate  for  his  life  1  but  that  no  riglit  had 
yet  accrued  to  H.  and  L.  to  distrub  tho 
possession  of  R.'b  wife.  In  188U  after  the 
deaths  ot  H.,  U  and  L.,  a  portion  of  the  Taluk 
was  attached  by  creditors  of  R,  and  sold 
in  execution  of  decree  witliout  limits  of 
title.  In  a  suit  brought  by  the  son  ot  L. 
iu  1896  against  R.,  his  judgment-creditors 
and  the  purchaser  at  the  sale  to  havo  it 
declared  that  the  plainlia  was  entitled  as 
the  immediate  reversioner  to  an  absolute 
estate  in  the  portion  sold  on  the  death  of 
R.,  and  that  alter  R.'s  death  the  sale  would 
be  inoperative  as  against  him,  the  defeud- 
aut  R.  set  up  the  defence  that  ho  had  by 
virtue  of  the  deed  of  gift  of  1809  an  alisolute 
title  which  was  not  displaced  by  the  edeot  of 
the  compromise  and  the  decree  embodying  it. 
Hilii,  by  the  Judicial  Committee  (con- 
firming the  decision  of  the  Judicial  Com 
missiouers  of  Ondli)  that  tho  decision  iu 
the   suit   of   1876,  as    having  ostAblibh^d    be- 
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twoou  B.  and  L.  (the  father  and  prodecog- 
sors  of  title  of  the  plaintiff)  that  R.  had 
only  a  life  interest  in  tho  Taluk,  and  that 
Li.  (and  therefore  also  tbo  plaiulill  as  hia 
heir)  had  a  vested  interest  in  remainder, 
was  res-judicata  in  the  present  suit.  RAM 
PAL  SINGH  V.  RAM  GHULAM  SINGH, 
RAM  PAL  SINGH  o.  U\M  l'll.\SAD  SINGH. 

27  A  87  32  I  A,  17-2  A  L-  J.  237=1 
C.  L.  J.,  46- 

252-  I^sue   not   decided   thougli    raised. 
Whore   genuineness   and    validity  of  cer- 
tain   docuin-uts     was   put    in   question    but 
tho   point    was  left    nndicidod,    held    that  no 
res-judicata  arose  in  the    case.     4-  0-  C-  4Q3> 

See  to   the  same   effect   2.  0.  C.  ^SO. 

253-  S-  U — S.  13— Decision  reserving  right 
to    sue   agaiust   on  the  same   mxtter. 

Upon  an  applicttiou  under  S.  373  O. 
XXIU.  R.  Ian  order  was  made  "lot  tha 
plaintill's  claim  be  dismissed  with  costs, 
and  let  notice  bo  given  to  tho  apposite  party  ; 
Iheplaiulili  has  liberty  to  institute  a  fre.-sU 
suit"  held  the  order  was  one  of  withdrawal 
with  liberty  to  bring  a  fresh  suit,  and  not 
a  deoree  dismissing  tlie  suit.  It  could  create 
no    rcs-judicata.     \.    Q.    Q.   97- 

254-  8.  U-S.  Vi. 

It  the  former  suit  wont  off  on  a  prolimi- 
uary  grou-id  not  calling  for  adjudication  on 
any  otiier  grounds  of  defence  whether  raised 
or  not,  tho-e  grounds  remain  undecided, 
A13UULLA  KHAN  v.  KHANMIA.  IQ  B-  L. 
R.,  380  =32  B   315.     See  S.  ll  Ex.  IV. 

255-  S-  11- — ■^'^  li—Hefusal  to  consider 
issues. 

Wliere  tho  court  refused  to  consider  a 
question  at  all,  there  is  no  adjudication  of 
It,  and  so  the  mutter  is  not  rgally  res-judi- 
cata.   3  0-  C-  273  (275)- 

256.  S-  11. — S.  13— Reservation  of  right  to 
sue  again  on  same  matter. 

A  decree  which  reserves  to  plaintiff  tha 
liberty  ot  bringing  a  frosh  suit  in  respect  of 
the  same  m.itter  cannot  operate  as  res  judi- 
cata.   18  M.  L-  J.,  198- 

257-  S-  il — S.  i-> — Matter  directly  ana 
sub.-,lanl tally  in  issue — Res-judicnta  between 
co-defendants. 

A  decision  does  not  operate  as  res-judi- 
cata between  co-defendants  unless  it  is  estab- 
lished that  there  was  a  condiot  of  interest 
amongst  tbo  doleudants  that  tho  adjudica- 
tion between  the  defendants  was  necessary  to 
give  the  appropriate  relief  to  the  plaintiffs 
and  that  tlie  judgment  did  define  tho  real 
rights  and  obligations  of  the  defendants  inter 
sc  il  G.  9.5  and  5  C.  L.  J.,  Oil,  referred  to, 
GHQKPHENKI    v.    PURMESH^R    DAYAL 

uvuKY.    5C.I,.  J.  653-34  C  223- 

258-    S-  11.— 6'.  i3. 

Whore  an  appeal  impeaching  tho  Loweu 
Court's  decision  on  mora  than  one  point  is 
disposed  of  80  as  to  leave  some  points  un- 
decided, the  Lower  Court's  decision  of  the 
Boints  kit  undecided  would  uot  operate  as  a 
res-judicata.     4  N-  L-  R-.  98.  ,     „ 

259     8.    11— 1^.   IJ—i'i^naUi/    decided— H^ 
judicata. 
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Whero  in  a  previous  suit  by  tho  pltiin- 
tifl  for  possesaioQ  of^  certain  mortgaged 
lands  tlie  first  Court  found  that  there  had 
been  no  default  in  payment  of  interest,  a 
condition  precedent  to  tho  plaintiff's  right 
to  ■  possession,  and  that  full  consideration 
had'not  boon  paid,  and,  on  appeal  the  Di- 
visional Judge  hold  that  there  had  been  no 
default  in  payment  of  interest,  and  dismiss- 
ed tho  appeal  in  limine,  but  also  remarked 
in  the  judgment  that  tho  plea  of  considera- 
tion (waut  of  consideration)  for  the  mort- 
gage did  not  seem   sound — 

Held,  that  tho  trial  of  the  question  re- 
garding the  alleged  failluro  to  pay  consider- 
ation was  not  barred  by  rrs- judicata.  SUL- 
TANI  V.  HAKIM  llAI,  IQ  P.  L.  R.  1902- 

260-  S.n-S.i3. 

The  decision  of  an  issue  in  one  or  two  suits 
tried  together  and  decided  by  tho  same  jadg- 
meut  which  is  not  appealed  against  can  not 
operate  as  res-jndieata,  so  far  as  the  same 
Issue  is  concerned,  in  the  appeal  preferred 
against   the    decision  in  theiother  suit.     4  f! 

LJ  149=S3:CI00I.       ' 

261-  S.  11. — S.  la — Jiidijment,  interparties 
in  a  previous  suit—Rccot/nition  of  claim— 
Evidence  Act  (I  of  1S7-J),  s.  13— Possession, 
suit  for. 

The'  respondents"  sued-'Vthe  appellants 
for  possession  of  some  lands  in  a  certain 
village,  alleging  that  they  had  acquired  title 
to  the  laud  in  suit  as  well  as  the  other 
land  of  the  village  by  adverse  possession. 
Tbe  respondents  filed  a  judgment  in  a  suit 
brought  by  their  father  for  a  declaration 
of  his  .title  to  the  lands  of  that  village, 
the  title  being  based  upon  mortgages  alleg- 
ed to  have  become  irredeemable.  Tho  de- 
cision was  that  he  was  entitled  to  22  bighas 
being  the  share  of  one  M.  Tho  rest  of  the 
claim  was  dismissed.  In  the  course  of  that 
judgment  tho  Court  recorded  an  opinion 
that  the  then  plaintiff  was  proved  to  be 
in  possession  of  tho  wholo  of  the  land  in 
suit,  but  dismissed  tho  claim  except  as  to 
M.'s  share  on  the  ground  that  the  plain - 
ti£t,;;though  in  possession,  had  not  proved 
hia  title.  The  first  Court  found  against  the 
respondents  and  dismissed  their  suit.  The 
Lower  Appellate  Court  accepted  their  appeal 
and  decreed  the  claim.  The  defendants 
appealed    to    the  Judicial    Commissioner. 

Held,  that  tho  question  of  possession  of 
the  land  with  regard  to  which  the  suit 
wag^  dismissed  could  not  be  held  to  be  res- 
judicata.  A  bare  expression;  of  opinion  in 
a  judgment  as  to  tho  fact  of  possession 
which  was  not  given  effect  to  by  the 
decree  is  not  admissible  in  proof  of  posses- 
Bion  either  at  the  date  of  tho  judgment 
or  at  any  other  time.  Such  an  opinion 
is  not  a  recognition  of  a  right  within  the 
moaning  of  section  13  of  the  Evidence  Act. 
— KARIMA   BIBI   v.     SRI  JGOVIND,     7   0 

C  ,  122-  .    <   u 

262  S.  U— S.  13~Matter  directly  and 
substantially  in  issue — Isiue^  determined  only 
incidentally. 
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The  incidental  determination  of  the 
question  of  the  title  in  Small  Cause  suits 
does  not  operate  as  rcs-judicata  and  pre- 
vent the  same  question  being  litigated  nficsh 
in  a  competent  Court,  A-  W-  N-  1907  P. 
218  =  4.   A-    li-  J-  517- 

263-  8.  11-S-  iJ— Res  judicata— Court 
competent  to  try  the  the  suhseq^u^nt  suit. 

An  incidental  decision  on  a  question  of 
title  given  in  a  suit  for  rent  does  not  con- 
stitute a  rcs-judicata  on  a  question  of  title 
to  tho  property  itself,  when  the  Court  which 
came  to  that  decision  had  no  jurisdiction  to 
try    the    subsequent    suit.     JIWAM    DAS    V. 

UMAR.    p.  R.  54  Of  1904 

264-  S.  11— .->'.  13  and  43~Splitting  of 
claims — Has- judicata,— Hi7idu  Law— Succes- 
sion— Adoptive  step-mother — Decision  of  un- 
necrsaary. — Res-judicata. 

S  and  Y  wore  divided  Hindu  brothers, 
Y  in  conjunction  with  his  senior  wife  and 
to  the  exclusion  of  his  junior  wife  defend- 
ant No.  1  adopted  V,  oue  of  tho  sons  of  6'. 
On  V's  death  defendant  No.  1,  widow  of  F, 
adoptive  stcp-raothor  of  V,  took  possession 
of  the  estate  left  by  V  and  made  certain 
alienations.  1'  had,  on  the  date  of  adoption, 
made  a  settlement  of  some  of  his  properties 
upon  the  first  defendant  for  life  with  re- 
mainder to  her  daughter.  Defendant  No.  1 
alienated  those  properties  also. 

S  sued  defendant  No.  1  and  tho  alieneea 
for  a  declaration  that  he  was  the  next  rever- 
sionary heir  af  for  the  death  of  the  first  defend- 
ant, and  that  the  alienations  were  not  bind- 
ing on  him  after  the  lifetime  of  tho  first 
defendant.  S  alleged  that  tho  settlement 
was  not  binding  on  V",  the  adopted  son  of  Y, 
and  consequently  on  him.  It  was  decided 
that  the  settlement  was  binding  on  V,  and 
tho  plaintiff  bad  no  cause  of  action  as  re- 
gards tlie  properties  compri.';ed  in  the  deed 
of  settlement,  and  as  regards  other  pro- 
perties left  by  r,  plaintiff  was  doclared  as  the 
next  reversioner  after  the  first  defendant. 

Tho  present  suit  was  filed  by  other  sons 
of  S,  brothers  of  V,  after  the  death  of  i>',  for 
posse3sion)of  properties  left  by  V,  hut  no  claim 
was  made  with  regard  to  properties  compris- 
ed in  the  deed  of  settlement.  They  alleged 
that  on  V's  death  his  estate  devolved  on  their 
father,  S,  and  not  on  the  adoptive  step- 
mother of  V,  defendant  No.  1,  and  ihat  the 
decree  in  the  previous  suit  was  passed  under 
a  mistake  of  law.  It  was  also  alleged  by 
them  that  a  decree  declaring  a  plaintiff  as 
tho  next  reversioner  cannot  be  legally  passed. 
Tho  plaintiffs  did  not  impugn  tlie  decree 
paBsed"  in  the  previous  suit  as  having  been 
sbtained  by  fraud  or  collusion,  or  delivered 
by  a  Court  not  competent  to  deliver  it. 

It  was  contended  for  the  defendants  that 
the  present  suit  was  barred  under  section 
43  and  13  of  the  Civil  Procedure  Code  by 
reason  of  the  decree  passed  in  the  previous 
suit. 

Held,  (1)  that  section  43  of  the  Civil 
Procedure  Code  was  not  applicable  to  tho 
03.se. 
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Section  43  only  requires  that  every  suit 
shall  include  the  whole  of  the  claim  which 
the  plaintiff  is  entitled  to  make  iu  respect 
of  the  same  cause  of  action  on  which  the 
suit  is  based,  and  not  that  every  suit  should 
include  every  claim  or  every  cause  of  action 
which  the  plaintiff  may  have  against  the 
defendant  in  respect  of  the  object-matter  of 
the  suit— 8  Mad.,  520,  at  p.  531 ;  21  Mad.,  153 
at  pp.  157  and  161,  referred  to. 

(2),  That  the  suit  was  barred  under  sec- 
tion 13  of  the  Civil  Procedure  Code. 

The  operation  of  a  decree  as  res-judicata, 
BO  far,  at  any  rate,  as  the  object-matter  of  a 
direct  adjadication  is  concerned  can  iu  no 
way  bo  atl'eoted,  in  the  absence  of  fraud  or 
collusion  by  the  fact  that  the  suit  was  the 
result  of  a  liiistake  of  law,  or  that  the  decree 
proceeded  on  such  mistake.  The  remedy, 
if  any,  iu  such  a  case  can  only  bo  by  way  of 
review  and  certainly  not  by  a  separate  salt 
for  relief  on  the  ground  of  mistake.  Article 
90  the  Limitation  Act  cannot  be  relied  upon 
as  sanctioning  such  a  suit. 

Section  1^!  operated  as  bar  notwithstand- 
ing that  a  decree  declaring  that  S  was  the 
reversionary  heir  could  cot  legally  be  passed 
under  section  42  of  the  Specific  Belief  Act, 
KAVERI    AMMALL  v.    SASTRI    RAMIER. 

M  li  J- 1903,  P  58  =  26  M.  104- 

265  8-  l^-S'  1.1— Directly  and  substantially  in 
issue— S.  13,  20i,  562  and  57i-Judgment.  Con- 
tents of — Dismissal  of  suit  on  some  of  the 
issues — Jurisdiction  of  Court  to  determine  other 
issues — Beinand  order. 

The  plaintiff  brought  the  present  suit  for 
the  ejectment  of  the  defendants  on  notice  to 
quit.  The  main  issue  iu  the  case  related  to 
the  validity  of  the  plaintiff's  lease  and  the 
character  of  the  holdiug  of  the  defendants. 
The  Court  of  first  instance  held  that  the 
plaintiff's  lea^e  was  not  valid.  It  also  hold 
that  the  defendants  had  a  permanent  right 
and  could  not  be  ejected  on  a  notice  to  quit. 
It  accordingly  dismissed  the  suit.  The  lower 
appellate  Court  affirmed  the  decision  on  all 
points.  The  High  Court  held  that  the 
plaintiff's  lease  was   valid. 

Pel  Ranipini,  J. — That  the  case  should  be 
remanded  for  the  determination  of  the  nature 
of  the  defendants'  tenancy  inasmuch  as  the 
lowar  Courts  had  no  jurisdiction  to  determine 
Buch  issues  after  having  hjld  on  the  first  issue 
that  the  suit  was  not  maiuta,inable. 

Per  Maclean,  C.  J.,  and  Mi-tra,  J. — ^That 
the  lower  Courts  had  jurisdiction  and  very 
properly  exorcised  that  jurisdiction  in 
deciding  all  the  issues,  and  it  svas  not  neces- 
sary to  remand  the  suit  there  being  the 
fiudiag  of  fact  that  tlie  defendants'  rights 
were  parman»,nt.  I:3JIA ILICHAN  II.WIOMKD 
1).  HAKI  GHARAN  P aL.  9  W-  N-  C-  60- 
2S6  S.  11— s.  i3—Ss.  13  and  iS—Procecd- 
itujs  for  p,irfition  of  a'oadl  site  in  village — 
Suit  for  po'isession  of  houses  based  on  partition 
— Suhjcquent  suit  for  partition  of  houses. 
Different  causes  of  Action. 

In  the  previous  suit  the  plaintiffs  being 
under  misapprehensioa    that   partition   pro- 
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oeedings  conducted  by  the  Revenue  Court 
included  both  the  abadi  laud  and  the  houses 
standing  therein  sued  for  possosston  of  tha 
houses  and  the  claim  was  rejected.  They 
brought  the  present  suit  iu  the  Civil  Court  for 
their  share  of  the  houses  by   partition. 

Held,  that  the  suit  was  neither  barred  by 
section  13  nor  by  section  43  of  the  Civil 
Procedure  Code.     BALBHADDAB    NATH    u. 

RAMLAL.  AWN,  1904-  p.  89=26-  A- 
501- 

267  S.  11  =  .5.  13— Matter  directly  and 
substantially  in  issue — Cause  of  action — Hindu 
haw — Partition — -Joint  family  property — Suit 
for  partition  dismissed  for  default — Fresh  suit 
for  partitioyi   maintainable. 

The  plaintiff  filed  a  suit  for  partition, 
but  it  was  dismissed  for  default.  On  a  fresh 
suit  instituted  by  him^ 

Held,  that  the  right  to  enforce  partition 
is  a  legal  incident  of  a  joint  tenancy,  and  so 
long  as  such  tenancy  subsists,  so  long  may 
any  of  the  joint  tenants  apply  to  the  Court 
for  partition  of  the  joint  property,  and  that 
the  fresh  suit  was  not  barred.  BISHKSHAR 
DAS  V.  RAM  PRASAD.     3.  A-    L-    J-.    379-  = 

28-  A-  627-  A-  W-  N- 1906.  P...142. 

238.  S.  11 — S.  13. —  Wliere  obligation  is  joint 
andseveral,  a  decree  against  one  promisor  no  bar 
to  a  suit  against  another— Gioil  Procedure 
Code  (dot  XIV  of  1882),  Sections  38  and  43 
—Causes  of  action.  Splitting  of — Multifari- 
ousness. 

The  first  suit  was  brought  by  the  plain- 
tiffs for  the  reooi'or^  of  some  land  not  olaim- 
td  iu  the  present  suit,  which  was  in  tha 
possession  of  the  defendant,  and  the  same 
was  decreed  to  them.  The  present  suit  was 
brought  for  the  recovery,  from  the  defend- 
ant heroin,  of  the  land  which  was  differ- 
ent from  the  land,  subjac- matter  of  the  for- 
mer suit.  The  plaintili's  ground  of  titla 
in  both  the  suits  was  one  and  the  same, 
i  e.,  as  the  heirs  of  their  father  they  wera 
entitled  to  succeed  to  both  the  gfopertios 
on  the  death  of  their  mother,  the  defend- 
ants in  both  the  cases  having  respectively 
oome  into  possession  of  tha  land  under 
separate  alienations  mads  by  the  matter  iu 
favour   of  each    on   a  different   occasion. 

Hil'l,  thit  the  pi-esjnt  suit  was  not 
barred  by  Section  43  of  the  Civil  Proce- 
dure Code.  Tuough  the  ground  of  title  wag 
one  and  tha  same  in  both  tho  suits,  and 
the  cause  of  action  in  respect  of  both  arosa 
at  the  same  time,  viz.,  the  date  of  tho  mo- 
ther's death,  yet  the  parsons  who  wrong- 
fully withheld  the  land  were  quite  differ- 
ent, and  there  was  no  manner  of  combi- 
nation or  privity  between  them  in  respect 
of  the  lands  which  they  severally  with- 
held. 

Tho  words  cause  of  action  mean  every 
fact  which  it  is  material  to  be  proved  to 
entitle  the  plaintiff  to  succeed,  every  fact 
which  the  defendant  would  have  a  right  to 
traverse,  and  hj,ve  no  relation  whatever  to 
the  defence,  but  refer  entirely  to  tha  grounds 
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eet   forth   in  the  plaint  as   the   cause  of  ac- 
tion. 

Whether  the  action  is  based  only  upon 
one  cause  of  action  or  not  will  depend 
upon  the  frame  of  the  plaint  in  a  suit  for 
ejectment  and  not  upon  the  answers  to 
the  suit,  which  may  be  set  up  by  the  differ- 
ent defendants.  Even  if  the  plaint  is  not 
based  upon  one  and  the  same  cause  of  ac- 
tion, yet,  if  the  relief  that  is  claimed  sever- 
ally against  the  different  defendants  bo  in 
respect  of  the  same  matter,  Section  28,  Civil 
Procedure  Code,  will  save  it  from  the  ob- 
jection of  multifariousness.  1  Agra  High 
Court  Reports,  Part  III,  p.  109;  14  M.  I.  A 
187.    followed.     GANGI    i>.    RAMA     SVVAMl! 

ML  J.  1902,  p.  103  =  26  M    736. 

269-  S-  U-— 6'.  Ut—Mattcr  directly  and 
substantially  in  issue — Cause  of  action — Per- 
petual  injunction. 

Held,  that  the  plaintiffs  having  already 
obtained  a  decree  for  a  perpetual  injunc- 
tion cannot  get  another  decree  to  the  same 
effect   against   the  same   defendants. 

When  a  Court  issues  an  order  to  a 
party  in  a  suit  for  abstention  from  any  par- 
ticular act,  and  when  the  person  to  whom 
tlic  order  has  been  issued  disobeys  that 
order  ho  is  guilty  of  contempt  of  Court, 
and  the  Court  can  take  proceedings  to  en- 
force its  authority  notwithstanding  any- 
thing contained  in  Article  179  of  Schedule 
II    of    the   Limitation  Act,     RAM  SARAN  t; 

-^4^1^  A^^*^"'    W.  N.  A.  1901,  p.  142 

270  8.  II— S.  13- Matter  directly  and  sub- 
stantially in  issue—"  Issue"  Bcvetiuc— Court 

Decision   as  to  propriety  of  patta   or   title   of 
landlord. 

The  decision  of  a  Revenue  Court  as  to 
the  propriety  of  a  particular  condition  in 
a  patts,  or  as  to  title  of  the  landjord  is  res 
Judicata  between  the  parties  in  subsequent 
suits  in  the  same  Courts,  when  such  decision 
does  not  proceed  on  any  consideration  pe- 
culiar to  the  particular  fasli,  unless  it  be 
that  subsequent  events  have  arisen  to  de- 
termine the  landlord's  title  or  render  the 
condition  in  a  patta  applicable.  NATESA 
GRAMANI   V.    VENKATKAMA    REDDI    17 

M.  L.  J.  518:  81  M.  =  2  M-  L-  T-  465.    ' 

271  8.  11— S.  13— Matter  directly  and  sub- 
stantially imssue— Cause  of  action— Erroneous 
decision. 

An  erroneous  decision  on  a  pure  ques- 
tion of  law,  in  a  previous  suit  for  rent  does 
not  operate  as  res  judicata  in  a  subsequent 
suit  for  rent  between  the  same  parties  where 
the  cause  of  action  in  the  subsequent  suit 
13  not  identical  with  the  cause  of  action  in 
the  previous  suit.     J  n,    T     j.  17B  =  Qp   tjit- 

N.  460  =  32  0749  ^ '^^  ^' 

.  2^?'„  ^■.  11—^  13— Matter  directly  and  sub- 
stantially m  tssae—Gnuse  of  action. 

Where  the  obligation  between  promis- 
ors IS  joint  and  several,  a  derree  obtained 
atninsbouo  of  them  without  being  satisfied 
IS  no  bar  to  a  suit  against  another.  In 
Buch   a  case,  there  exists  a  oauso  of  aotiou 
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against  each  severally.  But  the  amount  can 
be  realized  only  once,  and  the  satisfaction, 
in  whole  or  in  part  of  the  decree  against 
any  one  will  operate  as  a  satisfaction  in 
whole  or  in  part  of  the  cause  of  action 
against  each  of  the  other  debtors,  and,  if 
any  decree  has  been  obtained  against  any 
of  them  as  a  satisfaction  in  whole  or  in 
part   of    such   judgment   debt    also.     27    Wr 

243  Act  252  =  14.  M.  L-  J.  84  F  B- 

S578  8.  11— S.  13 — Matter  directly  and  sub- 
stantially in  issue-Cause  of  action. 

The  first  suit  by  lessor  against  the  lesee 
was  for  iwssession.  The  2nd  suit  for  pos- 
session wr.s  based  on  plaintiff's  title.  la 
the  first  suit,  the  title  was  not  adjudicated 
upon. 

Held  the  1st  suit  did  not  bar  the  2nd 
suit.    2  N  L-  K.  94. 

274.  8.  U— S.  13— Matter  directly  and  su&- 
stantially  in  issue— Cause  of  action. 

Where  plaintiff's  former  siiit  against 
the  defendant  for  rent  was  dismissed  on  the 
ground  that  the  relati^.ii  of  l.mdlord  and 
tenant  did  not  subsist  betweeu  tlium,  and 
the  plaintiff  afterwards  sued  to  eject  the  de- 
fendants ;  held  that  the  plaintiff  had  no 
option  but  to  treat  the  defendant  as  tress- 
passer and  to  sue  bim  for  ejectment  as 
otherwise  the  plaintiff  would  be  met  by  the 
plea  of    res-judicata.     34    Q  922- 

275.  S-  11.— S.  13- Matter  directly  and 
substantially  in  issue— Cause  of  action— Former 
suit — Rent    suit, 

A  tenant  whose  defence  that  the  land- 
lord was  entitled  to  rent  in  respect  of  a 
lesser  area  of  land  than  was  stated  in  his 
claim  was  dismissed  on  the  merits  in  a  pre- 
vious rent  suit  is  precluded  from  raising 
the  sa.ne  defence  in  a  subsequent  rent  suit 
by  the  rule  of  res-judicaca.  UPENDR\ 
KUMAR     CHAKRAVARTI    v    SHAM     LAL 

MONDOL.    n  C.  W.  N.  1100=34  JC  :i020' 

2i6  S.  11— s.  13— Matter  directly  a7id 
subsluntiaUy    in  issue — Caiise  of  aitivn. 

Where  the  former  suit  A  vertus  B  on 
the  basis  of  ownership  of  the  land  by  virtura 
of  purchase  was  dis.nissed  and  a  sul.sequent 
suit  A  versus  B  was  instituted  for  possession 
of  the  same  land  not  as  an  owner  but  as 
heir  to  the  last  ma!>i  owner. 

He'd,  that  the  former  suit  did  not  bar 
the  subsequent  suit.     96  P.  W.  R.,  1907  =  55 

P  R.  1907  =  65  PL.  R,  1908. 

277-  S.  11— S.  13— Matter  directly  and 
subitintiullj  in  issue — Cause  of  acti)n. 

A  suit  A  versus  B  for  rent  of  one  Fasli 
woxild  not  estop  B  in  a  subsequent  suit  for 
rent  of  suljsequent  Paslis  from  contending 
that  ho  vv.s  not  in  possession  of  the  lands 
whereof  tl-e  rent  is  claimed;  and  that  ho 
was  not  liable  for  the  same  although  ha 
might  have  raised  the  same  contention  in 
the  suit  for  the  previous  Pasli  for  which  a 
decree  had  been  passed  against  him,  and 
although  the  defendant  might  not  allege  that 
the  land  had  gone  out  of  his  possession  sub- 
sequent  to   the   previous    suit.     I4  J/^.  L.  J., 

378' 
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278-  S  11-  — ■'^.  I-J  'Matter  directly  and 
subi'tiintiallii  m  ifsue — Cause  of  action. 

Held,  that,  althougli  the  Court  of  Munsif 
at  Goiis  was  not  coinpctont  in  186S  to  enter- 
tain a  suit  for  arrears  of  rent,  it  was  com- 
petent to  entertain  a  suit  for  oompoasation 
lor  breach  of  contract,  and,  as  the  pr&vious 
BUitwasnota  suit  for  arrears  of  rent,  nor 
was  thf  claim  iu  the  subsequent  suit,  so  far 
asii  re' vted  to  the  amount  of  compensation 
under  the  stipulation,  a  claim  for  arrears  of 
rent,  so  the  decision  iu  the  previous  suit  was 
a  decision  of  a  compstont  Court,  and  it  would 
operate  as  tcs  jvduata. 

Held,  also,  tli.it  on  the  previous  suit  a 
particular  stipulation  contained  in  a  parti- 
cut  ir  fca^MZm/  having  been  held  to  be  valid 
as  between  the  parties,  it  was  not  open  to  the 
CuLirl  subsequently  to  trv  the  issue,  whether 
th  iL  p  Lr".icular  stipulation  was  valid  or  not, 
the  question  being  a  mixed  question  of  law 
and  fact. 

A  di  ci-ion  in  a  previous  suit  on  a  ques- 
tion of  law,  even  if  erroneous,  would  operate 
as  res-judicata  in  a  siiosu-quent  suit,  S  Mad. 
301,  dissented  from  BISHNU  PHIYA  CHOW- 
DHURANI  0.  iUTVFU  SUNDARI  DEBYA, 
28  C-  818  MOHESII  CHANDRA  DA^^S  «. 
JAMIR-UD-DIN     MOLLAH.     28    C-    324  = 

W  N  C ,  1901.  P  509 

279  S  11  -.S.  13  and  43— Matter  directly 
and  imstavtiaUii  in  issue — Cause  of  aclinn — 
Spli'linri  tite  canse  of  action — SIpecific  Relief  Act 
I  of  (1H77),  Section  i7 — Specific  iterformaace  of 
contract  of  sale — Conveyance  by  vendor  to  third 
yarlies  after  agreement  of  sale  with  plaintiff 
— Parties. 

The  plaintiff  sued  defendants  Nos.  3 
to  7  for  specific  performance  of  an  agree- 
ment of  sale  of  the  property  iu  di'-pute, 
and  nhtainod  a  decree  against  them  for 
the  enforcement  of  tlie  said  contract.  The 
defendatits  iiad,  previous  to  the  suit,  trans- 
ferred the  propL'rtv  in  dispute  to  third 
parties.  The  plaintiff  impleaded  the  trans- 
ferees also  as  defendants,  but  subseqeutly 
withdrew  the  cr  e  as  against  them,  .^fter 
obtaining  the  decree  the  plaintiff  was  resisted 
by  the  transferees  from  taking  posses^-ion 
of  the  property.  On  his  filing  a  suit  for 
•possession  it  was  oonti-nded,  on  behalf  of 
the  transferees,  that  the  suit  was  barred 
by  the  provisions  of  Sections  13  and  43  of 
the   Civil    Procedure   Code. 

Hiid,  that  the  suit  was  not  barred 
under   Sections    13    and    43   of   C.   P.    C. 

The  cause  of  action  in  the  p'rvious 
suit  for  specific  pprftirmance  of  the  con 
tract  of  sale  was  the  refusal  of  defendants 
Nos.  3  to  7  to  execute  a  deed  of  sule  in 
accordance  with  the  agreement  which  thej' 
had    entered    into. 

The  cause  of  action  against  the  prin- 
cipal defendants  in  the  subsequent  case 
was  their  resistance  to  the  plaintiff's  tak- 
ing possession  of  the  property  conveyed  to 
faitu. 

The  pifi'ntiff  was  not  bound  to  have 
included  iu     the   previous  suit    his    claim 
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for  recovery  of  possession  as  against  tha 
principal  defendants.  According  to  Suction 
27  of  the  Specific  Relief  Act,  it  was  suf- 
ficient that  the  specific  performance  of  the 
contract  was  enforced  agaiust  the  defendants 
Nos.  3  to  7  only.  ABDUL  MA3ID  v.  l!Ol- 
DA    NATH    DHUR.     6-    C-    W-   N-    814. 

280-  S-  2,  11-  47-S.  H,  13.  :li4  (O— 
Mailer  directly  and  substantially  in  issue — 
Cause  of  acfioji—Res-judicata— Decree  for  re- 
demption not  executed— Second  suit  fur  re- 
demption  barred. 

The  predecessor  in  title  of  the  plain- 
tiff brought  a  suit  against  some  of  the 
present  defendants  and  others  to  redeem 
a  mortgage.  He  obtained  a  decree  direct- 
ing that  on  payment  by  him  into  Court 
of  a  certain  sum,  on  or  Let.. re  a  certaia 
date,  the  defendants  should  re-transfer  the 
said  property  to  him,  and  that  if  such  pay- 
ment be  not  made,  the  property  tUoul'l  be 
sold.  The  plaintiff  did  not  pay  within  tha 
prescribed  period,  and  the  defendants  did 
not  apply  lor  an  order  for  sale.  The  plain- 
tiff on  making  payment  after  the  date  fixed 
was  unsuccessful  in  his  attempt  to  redeem 
and  recover  possession,  and  filed  the  present 
suit  to  redeem  the  same  mortg-^ge.  It  was 
contended    that   the   suit   was    barred. 

I-er  Chief  Justice— In  such  a  case  though 
the  right  subsists  the  remedy  is  barred  by 
res-judicnta. 

Per  Davics,  J. — No  second  or  further 
suit  lies  in  a  cafeo  where  there  has  once 
been  a  suit  for  redemption,  and  a  decree, 
whether  preliminary  or  final,  has  been  ob- 
tained. 

Per  Bhashyam  Aijangar,  J.— The  present 
suit  for  redemption  of  the  very  same 
mortgage,  for  the  redemption  of  which  a 
docreo  hug  already  been  made,  is  barred  as 
res-judicata  by  section  13,  Civ.l  Procedure 
Code,  and  is  also  barred  by  section  214, 
notwithstanding  that  no  order  absolute  for 
sale  has  been  passed  in  the  former  suit.— 
/.  L  R.,  VI  Mad.,  119;  Vll  Mad.  1~>3 ; 
VIII  Mad.,  478:  XV  Mad.,  366  ;  XXI  Mad., 
IS  overruled.  VEDAPURATTI  v.  YALLA- 
BHA    YALTA    RAJA,    M-  L-  J-  1902.  P   128- 

=25    M    800  ,      „ 

281.  8.  11— S.  13  and  43— Matter  directly 
and  substantially  in  issue^Cause  of  action — 
ii<;rfe»jp(ion— Res-judicata— Si>iia^ng  of  claims 
— Suit    on   distinct   mortgages. 

Held,  by  the  Full  Bench,  that  a  pre- 
vior.s  suit  on  an  alleged  mortgage  dismiss- 
ed on  the  ground  that  the  plaintiff  liad 
failed  to  prove  the  mortgage  set  up  by  hira 
does  not  bar  a  subsequent  suit  based  on 
an  alleged  mortgage  of  ditferent  date,  tliougU 
the  property  concerned  in  both  the  .-uits 
is  identical.  THUIKAIKXT  MADAIIUL 
RMIAN    u.    THIRUrHlYlL      KRISHNEN 

NAIR.  M.L.J,  1906.  P-  48  IF  B)-29 
M    153  (F-  B).  ^.     „  - 

282.  S.  11— S.  13— Matter  directly  and 
svbslantiaUy  in  issue— Redemption— Cause  of 
action. 

A   sued  B  for   rodomptiou  prayiui^   that 
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radomption  bo  allowed  after  inve3tigf\feion. 
Tho  Sottlomout  Oourt  passed  a  decree  in 
hla  favour  ia   the  following    terms: — 

"Ordered  that  the  plaintiffs  claims  bo 
decreed  against  the  defendant  on  condition 
paying  from  his  own  pocket  4te-  775/-  in 
tho  mouth  of  julh  in  default  of  the 
ful61meut  of  either  of  these  conditions  the 
decree  shall  be  incapable  of  execution  and  the 
order  for  redemption  shall  be  deemed  not 
to  have  been  parsed."  A  second  suit  wr.s 
brought.by  A  to  redeem  the  mortgage.  Tho 
defendant  pleaded  'that  sections  13  and 
244  C,  P.  C.  barred  tho  suit  as  a  decree  had 
been    obtained    in  a  previous   suit. 

Held  that  tho  decree  was  not  intended 
to  grant  consequential  relief,  but  was  in- 
tended to  bo  merely  declaratory,  and  that 
tho  suit  was  consequently  not  barred  by 
tho  provisions-  of  sections  13  and  244  C.  P. 
C.  and  was  maintainablo.  GUB  PERSHAD 
V.    RATAN    SINGH.     6    0-   C-    829- 

283.  S.  11  and  47— S.  23  and  mi— Matter 
directly  and  substaiitiallij  in  issue — Cause  of 
action — Rcdemp'ion  suit — Declaratory  decree — 
Second  redemption  suit. 

Held,  that  wliero  a  settlement  Court 
decree  did  not  fix  a  time  within  which  the 
mortg.age  money  was  to  be  paid  the  decree 
was  merely  a  declaratory  decree  and  incap- 
able of  execution  and  in  such  a  case  a  sub- 
sequent suit  for  redemption  was  not  barred 
1  O.  0.  239  and  6  0.  C.  239,  10  B.  461  (P.  G.) 
referred  to.  RAJA  PARTAB  BAHADUR 
SINGH  V.  RAJA  SURAT  SINGH.  8  0-  C- 
861- 

284.  S.  11— S.  13— Matter  directly  and 
substantially  in  issue. — First  suit  for  redemp 
tion— Decree  not  providing  for  foreclosure  on 
non-payment  by  decree  holder — 2nd  stiit  for 
redemption — Res- judicata. 

A  mortgaged  his  share  to  B  in  1871.  Sub- 
sequently he  sold  his  share  to  G  who  sued 
for  re-demptioD  in  IS.Sl  and  obtained  a  dec- 
ree against  B  on  payment  of  a  certain  sum. 
'Xhe-  decree  did  not  provide  for  foreclosure. 
An«  application  for  execution  of  the  decree 
was  dismissed  in  18G6  as  being  time  barred. 

Held,  that  a  2nd  suit  for  redemption 
■was  not  maintainable.  RiJI  D^iYAL  v. 
BAJA  RAMP.-kL  SINGH.     6  0-  C-  367. 

285  S.  11— S.  13— Parties— Unnecessary 
party.  , 

Held,  that  a  suit  against  a  person  Is 
not  barred  by  reason  of  a  prior  suit 
against  him  when  ho  was  not  a  neoessarj' 
party  to  the  prior  suit,  and  no  relief  was 
prayed  in  that  suit  ai^'ainst  him.  R.MI  DAS 
VITHVLDAS    V.    V.VZIR  SAHEB.     8  fi-  L. 

E  179-25  B  589 

286  S.  II -S.  13 — Same  parties — Bes-judi- 
oata — Cumpctenl  Court  — Prior  decision  in  a 
case  in  which  second  appeal  did  not  lie  does 
not  operate  as  res-judicata  in  a  subsequent 
suit  iM  which    second   appeal  is  competent. 

Held,  by  the  Full  Bench,  that  a  deci- 
sion by  a  munsif  in  a  case  in  which  second 
appeal  did  not  lie  cannot  operate  as.it's- 
iudicaia   iu   a   subsequent  suit  in  which    a 
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second  appeal  ia  competent.  AVANASI 
GOUNDKN  u.  N.^CHIAMMAL.     I   M-  L.  J- 

25  =  16  M.  L.  J.  41  =  29  M- 195- 

287-  S-  II — !■  13--Parties  since  when  rea- 
judicata  operates. 

Tho  doctrine  of  res-judicata  so  far  aa 
it  relates  to  prohibiting  tho  retrial  of  an 
issue  must  refer  not  to  the  date  of  the  oom- 
mencoment  of  the  litigation  but  to  the  tima 
when  the  Judge  is  called  upon  to  decide  tha 
issue.— il  All,  US,  followed.  GURURAJAM- 
MAH  V.   VENKATAKRISHNAMA    CHErTI. 

34  M ,  850. 

288-  S-II— S.  13—Re3-iaiicaka—Mortgage 
— Liedemption. 

To  maintain  the  plea  of  res-judicata  lb 
must  appear  from  inspection  of  tha  record 
that  the  person  whose  interest  it  is  sought 
to  bind  was  in  soma  way  a  party  to  tha 
suit.  A  mere  intention  on  tha  part  of  ono 
of  the  parties  that  it  should  be  for  hia 
benefit   is  not  enough  to  support  the    ploa. 

A  mortgagor  of  an  undivided  share  may 
redeem  the  entirety,  at  any  rate,'it  the  mort- 
gagee does  not  object,  and  may  bo  oom- 
palicd  to  do  so  if  required  by  the  mortga- 
gee. CHAUDURI  AHilED  BAKSH  v.  SETH 
KAGHUBER  DYAD.     IOC-    W-   N-    115  =  2 

A.  L.  J.  818  =  2  C  L  J  413=32  J-  A  229 
=  15  M.  L.  J.  408=7  B.  L-  E-  912  (P.  C) 
=  9  0.  C  7  =  28  A.  1. 

289-  S-  MS.  13—Pa.rties. 

A  docision  may  be  res-judicata  between 
the  parties  on  the  same  side,  the  mere  cir- 
cumstance of  the  persons  having  been  formally 
arrayed  on  the  same  side  iu  a  suit  boing 
Immaterial  if  a  matter  has  been  actively  la 
issue  bitween  them,  and  if  as  to  that  matter 
they  had  an  active  controversy  against  each 
other,  they  will  be  estoppod  by  tho  decision 
in  that  matter.  AZIZ-UN-NISA  w.  MUKIM- 
UN-NISA  AND  OTHERS.     4   0-  G-  lOS- 

290-  8.  11  -S.   Li  -Parties— Go-defendants 
— Pdo  forma  defendants. 

A  judgment  to  operate  as  res  judicata 
between  co-defendants  must  deiiiie  the  real 
rights  and  obligations  of  the  defaudants  inter 
se,  and  there  must  be  a  conflict  of  interests 
among  the  dofcndants. 

18  .ill.,  65  ;  3  AIL,  91  ;  18  Mad ,  374,  follow- 
ed, 11  Bom.;  216  and  12  Cut,  580,  referred  to. 
BALAMBH.\T    v.    NARAYAN     BH.A.T.      25 

B.  74- 

291.     S-  11-— S.  13--See  Evidence  Act   I  of 
1872,  Ss.  11,  13,  43,  No.   17,  col.    253.-9  C-  W- 

» ,  403- 

232.     S-  11.— S.  13— The  parties  should  be 
interested  in  the  subject  mitter  of  the  S7iit. — Soo 

s.  11,  Ex.  IV.    govindas.Vmi  SOLINGA 

THEVAN  V.  GOPALASAjII   SIVAJI.     14  M. 

L  J.  1904.  p.  281. 

293-     S-  11— S'.    13— Parties — Res-judicata 
— Co-defendants. 

A  decree  iu  favor  of  a  plaintiS  iu  a  suit 
cannot  bo  taken  to  have  decided  the  rights 
inter  se  betwoeu  the  defendants,  unless  for 
the  purpose  of  giving  relief  to  the  plaintiS 
it  was  necessary  to  adjudicate  and  the  court 
by  that  de.c;iee  did  adj.idicata  upon  the  rights 
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a3  betwesn  tho  defonclautu ;  where  there  is 
Buch  an  adjudication  it  bocomoa  binding 
upon  tho  defondanta  and  constitute'}  res- 
judicata  in  a    subsequent   suit  between  them 

11  Bom.,  216  and  22  Bom.,  245,  referred 
to. 

A  decree  for  redemption  o?  mort- 
gaged property  free  from  enoumbrances 
operates  in  a  duly  constituted  suit  to 
detorniiuo  tho  rights  as  between  the  mort- 
gagee and  his  sub-mortgagoe.  BALWANT- 
KAO  BABAJI  V.  NARAYANSHET  MUL- 
SHEL   5.  J3.  li.  a.  97. 

234  S.  11— S.  13— Between  Parties— Co- 
defendant!: —  Res-judicata  —  Marshalling  be- 
tween purchasers— -Contribtttion — EqiHty — 
Transfer  of  Property  Act  (IV  of  18S2),  Sec- 
tions 56,  81    and  82. 

In  bis  plaint  the  plaintiff  alleged  -that 
the  predecessors  in  interest  of  the  defendants 
2ud  party,  on  tho  15th  October  18S1,  mort- 
gaged their  share  in  four  properties  D,  K, 
Li  and  C  to  one  of  the  defendants  fourth 
party,  for  Rs.  8,000,  that  out  of  the  mort- 
gaged properties  the  first  two  were  pur- 
chased on  the  12th  January  1888  by  the 
defendants  first  party,  and  the  remaining 
two  were  purchased  by  thn  plaintiff  at  an 
execution  sale  on  the  9th  July  1888,  that 
subsequently  the  mortgagee,  tho  defendant 
fourth  party,  having  obtained  a  decree  on 
his  mortgage  on  tho  2Gth  April  1892,  caused 
the  sale  of  the  last  two  properties  on  23rd 
May  1893,  and  tho  defendants  first  party 
purchesed  the  same  for  Rs.  21,000,  and 
this  sale  had  the  effect  of  discharging  the 
entire  mortgage-debt,  that  as  tho  sum  of 
Es.  21,000,  realised  by  the  sale  of  the 
plaintiff's  property  went  to  satisfy  the 
Biortgago  on  all  the  four  porperties,  he 
wag  entitled  to  contribution  from  the 
defendants  first  party.  It  was  contended 
for  the  defendants  that  the  plaintiff  was 
not  entitled  to  contribution  and  the  suit 
■was  barred  by  Section  13  of  the  Civil 
Procedure  Code  and  section  82  of  the 
Transfer   of  Property   Act. 

Held,  that  the  contentions  were  not  valid. 
Section  13  of  tho  Civil  Procedure  Code  did 
not  bar  the  present  claim  as  the  question 
determined  by  the  decree  in  the  former  suit 
was  in  what  order  should  the  mortgage  pro- 
perty be  sold  and  it  was  determined  that 
plaintiff's  property  should  be  sold  first.  It 
was  not  neoessf.ry  for  the  Court  to  determine 
the  first  suit  whether  in  the  event  of  such 
Bale  satisfying  the  whole  of  the  mortgage- 
debt  tho  plaintiti  was  entitled  to  any  con- 
tribution from  the  defendants  first  parly. 

Section  13  of  tho  Civil  Procedure  Code 
does  not  preclude  the  decision  upon  any 
issue  from  operating  as  res-judicata  merely 
because  the  issue  is  raised  as  between  co-de- 
fendants, if  the  matter  involved  was  direct- 
ly and  substantially  in  issue  in  a  former 
suit  and  the  other  necessary  conditions  are 
satisfied. 

Held,  also,  that  though  the  rule  of  mar- 
shalling  under   Section   81   of   the   Transfer 
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ft  Property  .^ot  is  limited  to  the  case  of 
mortgagees,  and  does  not  apply  to  the  ease 
of  purchasers  of  mortgaged  properties  sub- 
ject to  prior  incumbrances  yet  upon  reason 
and  equity  it  can  be  applied  in  the  case  of 
subsequent  purchasers  also.  'J!hough  the  de- 
fendant first  party  bought  without  notice  of 
the  prior  mortgages  tho  plaintiff  as  a  pur- 
chaser for  value  was  entitled  to  claim  con- 
tribution for  the  sale  of  his  propertv  resulted 
In  the  satisfaction  of  the  mortgage  de'.t  com- 
pletely. 

That  though  as  i>etwein  the  mortgagor 
and  tho  purchaser  from  the  mortgagor  pro- 
perty in  the  hands  of  the  mortgagor  should 
be  sold  first  without  giving  the  mortgagor 
any  claim  for  contribution,  yet  when  all  the 
properties  have  passed  to  the  purchasers  for 
value,  there  is  no  reason  for  holding  that 
later  purchasers  should  not  be  entitled  to 
contribution  as  the  earlier  ones. 

That  tho  purchasers  were  liable  to  con- 
tribute to  the  mortgage-debt  in  proportion 
to  the  values  of  the  properties  purchased  by 
them.  MANCtNI  RAM  v.  SYED  MUHAM- 
MAD   MEHDI  HOSSEIN  KHAN.     8   C-  W- 

N  30  -=31  C  95  at  100 

295.  S-  11 — S.  IJ — Res-judicata  between 
defendants— Transfer  of  Property  Act,  18S3, 
Section  118— Exchange. 

The  plaintiff  sued  defendants  Nos.  1  to 
6  for  a  declaration  of  his  title  to  certain 
property  and  for  confirmation  of  his  pos- 
session therein.  Tho  Court  gave  a  declar- 
ation in  favor  of  the  plaintiff  as  to  a  cer- 
tain share  of  the  property  claimed,  and 
also  as  to  another  share  in  favor  of  some 
of    the   defendants. 

Held  that  the  declaration  in  favor  of 
the  defendants  was  superfluous  and  would 
not   be   binding   on    other    defendants. 

When  an  owner  of  a  certain  j)roporty 
gives  it  to  certain  persons  who  are  jointly 
with  him  owners  of  another  property  and 
receives  that  property  in  exchango  tha 
transaction  is  an  exchange  within  the 
meaning  of  Section  118  of  the  Transfer  of  Pro- 
perty Act  and  not  a  partition.  It  can  only 
be  effected  by  a  registered  deed.  25  Cal., 
210,  distinguished.  MUSSAMMAT  CHATRI 
KOBE   V.    KHOBDABI   B4I.     5   ^ff.  N-  C; 

724. 

296.  8-  11— S.  i3— Parties— Ees-judicata 
between   co-defendants. 

A  judgment-debtor  (yajaman  of  an 
Aliasantana  family)  sued  the  other  members 
of  his  family  impleading  in  the  suit  tho 
judgment-creditor  as  party  defendant  for  a 
declaration  that  the  decree  was  binding  on 
the  family  properties.  Tha  suit  wr.s  dis- 
missed. 

Held,  that  the  decision  was  res-judicata 
in  a  subsequent  suit  nnderS.  283,  C.  P.  C. 
between  the  other  members  of  the  family 
and  the  judgment-creditor.  It  was  open  to 
tho  judgment  creditor  to  have  appealed 
against  the  dismissal  of  the  prior  suit,  and 
even  if  it  were  not  so,  that  cannot  have 
any   effect   upon  the  question  of  res-judicata. 
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Serriblc: — It  is  open  to  the  j  tuior  mem- 
bers of  an  Aliasautaua  family  to  institute 
a  separate  suit  tor  a  dcelaration  that  the 
judgment-debtor  did  uot  represent  the  fami- 
ly when  the  debt  was  incurred.  YUSUF 
SMIIB  V.  DUllGl.  17  M-  L-  J.  260  =  2. 
M  L  J    368-30    M    447 

297.  S-  II— 6'.  J,J-Uea-judicata— Ca-de- 
Jcndanls. 

An  a'^j  idication  in  a  previous  suit  oper- 
ates as  re  •■judicata  between  co-defendants, 
only  when  the  matter  was  in  issue  between 
them  inter  se.  MUHAMMAD  KUNI  BUW- 
THAN     V.    VISWN.vrHAIYAR.     S.  C,    M- 

L  J     1902.  P    471-26  M    337- 

298-     S-    ll—S      13  -Parties — Resjudioata 

bet  we  I'll  co-defendants. 

Where  an  adjudication  between  the  de- 
fendants is  necessary  to  give  the  appro- 
priate relief  to  the  plaintiff,  there  must  bo 
such  an  adjudication,  and,  in  such  a  case, 
the  adj  idioation  will  be  res  judicata  be- 
tween lUe  defendants  as  well  as  between 
the  plainlia  and  the  defendants.  But,  for 
this  elleet  to  arise,  there  must  be  a  con- 
flict of  interest  amongst  the  defendants  and 
a  indgmeut  deliniug  the  real  rights  and 
obligaiious  of  the  defendants  inter  se.  With- 
out necessity,  the  judgment  wil  not  be  res- 
judicata.  18 A  65,  2JA  38(5,  1113  216,  253 
74,  12G  580,  8  C.  W.  30,  6  C.  D.  42,  3  Har's 
Bop.  027,  15  M.  264  20  M.  :!37  Refd.  to.).— 
NGA    THET   THA  v.    MI  KYE   GYI.     TT.  B- 

E.  (1907).  C  P-  .6- 

29§-  S-  11— S.  13— Parties— Rcs-judicata— 
Minor  defendant — Neglect  of  guardian  adlitem. 

The  plaintiff  sued  the  defendant  under 
the  guardianship  ad  litem  of  his  mother.  No 
order  constituting  her  such  was  passed  by  the 
Court.  She  filed  written  stalemunt  but  did 
not  enter  appearance  afterwards  and  the  case 
was  decreea  ex  parte.  An  appeal  by  a  person 
Baid  to  be  a  relation  of  the  defendant  was 
rejected. 

Held,  that  the  minor  defendant  was  not 
bound  by  the  decree  passed  against  him  for 
ho  was  not  properly  represented  in  the 
previous  suit.  22  Cat.,  y.  a  and  P.  R.  35  of 
ISOii,  followed-     MANGAL   v.    I3UTA.  4    PL 

E,1901. 

300  S;  11-S.  13— Parties— Batwen  Code- 
fendants  in  active  opposition— Res  judicata  in 
subsequent  suit  betiveen  such    dfendants. 

An  adjudcation  between  co-defendants  in 
a  previous  suit  on  a  point  actively  contested 
between  them,  operates  as  les-judicata  in  a 
subsequent  suit  between  them,  in  v.-hich  they 
are  arrayed  as  plaintiff  and  defendant.  22 
Mad.,  3-23  followed  ;  IS  Mad,  371  distinguished. 
KANDIYIL  CHEBIYA  CHANDU  V.  THE 
ZAMOBIN  OP  CALICUT.    29  M.  515- 

301  S.  11— S.  i5     Parties-Res  judicata - 
The  plaintiffs  in  a   previous   suit   against 

the  defendants  obtained  a  decree  to  the 
following  effect ;  "  A  decree  bo  and  hereby  Is 
given  that  the  plaintiffs  are  entitled  to  an 
Injunction  restraining  defendants  using  the 
now  doors  as  a  way  to  the  plaintiffs'  lane,  and 
also  restraining  the  defendants  from  using  the 


parnalas—.K,  B,  C,  and  D,  shown  In  plan  In 
the  judgment — for  any  purposes  except  rain- 
water. It  is  further  ordered  that  if  after  this 
they  continue  using  any  parnala  for  oocapa 
of  water  from  the  privy,  the  plain  tiffs  cau 
claim  to  have  such    parnala    closed." 

The  plaintiffs  f  ubs.'quenlly  brought-a 
fresh  suit  against  the  di5fendants  for  closing 
the  door  and  one  of  th  ;  parnala':,  and  a  deorea 
was  passed  in  their  favour.  It  was  contended 
for  tlio  defendant  that  the  suit  was  not  maia- 
taiualile. 

Jliid  (1)  that  the  suit  was  not  barred  by 
any  rule  of  law,  and  (2)  ihit  the  questions  ia 
dispute  must  bo  regarded  as  r  s-judicat.i, 
MuKsammal  J  ANNO  v.  UAL^IK  KHAN  49.  p. 
L.  R,  1903  - 12  P  R  1903. 

302.  S.  11-6'.  13  — Uelwccn  co-defendants 
and  co-plaintijfs,  without  necessity,  the  judg- 
ment will  not  be  res-judicala.     5  Q.  Li   J.  611- 

303-  S  11— .S.  13  -Co-defendants  and 
co-plaintiffs — lies- judicata. 

But  for  this  effect  to  arise,  there  must 
be  a  conflict  of  int  rests  among  the  defend- 
ants and  a  judgment  defining  the  real  righta 
and  oblii;alions  of  the  defendants  interse, 
^6  A-  44^  (F-  B).  Sec  to  the  saiiie  ejf.ci  Hos. 
2ti9  to  3U0  supra. 

304-  S.  11— S.  i3— Res-judicata  between 
co-defendants. 

Decision  as  to  point  pleaded  by  one  de- 
fendant  is   res-judieata   between  them.     9  0- 

C  125. 

305.  8-  11-— S.  13— Co-defendants  Bes- 
judicata. 

Where  the  rights  of  the  defendants  in- 
terse  were  not  finally  decided  in  the  first  suit 
for  arrears  of  maintenance,  a  sub-ecjuent  suit 
by  one  of  them  against  his  co  detendants  for 
contribution  towards  the  ainonnt  decreed 
in  the  first  suit  is  not  barred.    2  0-  C  303 

306-  8.  11. — S.  13. — Kes-judicata  between 
co-defendants. 

in  order  that  a  judgment  may  operate 
as  res-judicata  ainong;-t  defendants  there 
must  be  a  coiilliet  of  interests  and  a  judg- 
ment defining  the  rights  of  the  defendants 
mtersc.  In  such  a  case  one  defendant  hag 
a  right  of  nppeal  against  another  defendant. 
6  0.  P.  L.  K.  87,  U  H.  216,  25  B.  74,  22  A.  380, 
18  B.  520,  25  C.  565,  referred  to.  MUL 
CHAND  D>ULAT  v.  MUL    CHAND  KbiUB 

CHANl).    16  C  P-  L  R  1903  P  42 

307-  S.  11— S.  ia— Bes-juuieata— Pro-for- 
ma  dcfcndunis 

In  a  previous  suit  the  plaintiff  sued  for 
redemption  of  a  mortgage  ou  the  allega- 
tion that  the  mortgage  was  satisfied  by  pay- 
ment of  one-hall  of  tue  mortgage  money  to 
N.  and  M.  and  the  other  half  to  the  present 
defendants.  The  present  defendants  were 
added  as  defendants  to  that  suit  on  N.  and 
M.  pleading  that  they  were  entitled  to  re- 
ceive the  whole  of  the  mortgiiged  money 
Th»  Court  accepted  the  plea  o  N.  and  M.. 
and  dismissed  the  suit.  The  plauuirf  brought 
the  present  suit  to  recover  fr<im  tue  de- 
fendants the  money  he  had  paid  them  to- 
wards satiifaction  of  the  mortgage. 
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Beld,  that  tbe  previous  decision  oould 
not  operato  as  res-judicata  in  the  prosont 
suit  for  there  was  in  the  former  suit  no 
matter  in  issua  between  the  parties  to  the 
present  suit.  lH  Gal.,  5S0  approved..  MAL- 
HI   KUNWAB   V.   IMAM-UD  DIN.     A-   W- 

TJ  1904  P-  102=1  A.  L-  J  868=27,  A-  59- 

808      S.  11 -S.  J3— Bos-judioata-Pfflrii/  to 
suit— Hindu  idols.  ,  „.    ,     t        1.1,  i 

It  is  a  settled  rule  of  Hindu  Law  that 
an  idol  is  a  juridical  person  who  can  take 
and  hold  property  and  that  when  a  suit 
is  instituted  in  the  name  of  an  idol  by  tlie 
Shebait,  tlie  idol  must  bo  regarded  as  a 
party  to  the  suit  and  not  the  individual 
Shebait,  who  merely  represents  it  and  acts 
for  itaLitsagent.  TULSIDAS,  MAHANTA 
V.  BBJOY  KISHORB  SHOMB.  6  C-  W-  TS- 
178. 


309.  S-  11— S.  13-Parlics— Title— Begula- 
lion  (XI  of  1S35),  SfCtionsi  and  5 -Alluvion 
and  diluvimi— Auction  purchaser  at  revenue 
sale,  xohHher  successor  in  interest  of  d-fanlt- 
ing  proprietor— Accniioii  by  gradual  alluvion 
distinguished  from  sudden  darilictimi— Auc- 
tion purchaser.     Title  0/— Ros-jadioata. 

An  auction  purchaser  of  a  taluic  at  a 
sale  for  arrears  of  Government  revenue  is 
entitled  to  recover  all  lands  included  in  t^luk 
at  the  time  of  its  sottlomont  as  well  as  all 
lands  which  bad  subsequently  accreted  there- 
to by   alluvion. 

Whore  land  had  in  fact  become  dry  not 
naturally  by  accretion  through  gradual 
alluvion  but  by  the  deroli<jtion  of  the 
river  by  reason  of  the  diversion  of  its 
water   through  the  artificial  channel— 

held  that  the  mere  tact  that  an  aooro- 
tion  of  some  lands  had  oommcnoed  before 
the  excavation  of  the  channel  would  not 
give  the  riparian  owner  'a  title  to  the 
rest  of  the  lands,  if  it  wore  found  that 
they   wore   not  formed  by   alluvion. 

The  auction  purchaser  at  a  revenue 
sale  of  an  entire  o.itito  cannot  bo  considered 
to  be  the  successor-  in  interest  of  tho 
defaulting  proprietor  so  as  to  bo  bound 
by  a  judgment  passed  in  a  suit  previous 
to  the  sale  to  which  the  defaulting 
proprietor  was  a  party.  KANTA  PB03FCAD 
HAJARI   V.     ABDUL     JAMIR     SADAGAR. 

8.  C  W-  Jf-  873.  „. ,      „  ,.  . 

310-    Sli-S.   13—Fariie-^TJle—R-Ugi- 
ous  sects — Tenyalai   and  Vadagalai. 

Where  a  decision  wis  pi.:"S6  I  by  the  Sad- 
dor  Court  in  1J40  in  a  suit  bitwaei  the 
Vadagalais  of  a  certain  village  and  tho 
Tengalais  (a  rival  sQjt)  of  tbe  si.nio_  viUig". 
prohibiting  public  worship  of  a  certain  deity 
by  the  latter,  the  same  was  hold  not  to 
operate  as  bar  by  res-judicata  in  a  subse- 
quent suit  in  1S93  between  the  VadigaUiis 
and  Tengalais  of  tho  same  village  for  pro- 
hibiting the  Tengalais  from  doing  any  pub- 
lic worship  to  tho  same  deity  by  way  0; 
carrying  their  deity  in  tho  village  streets. 
SADAGOPAGHXBIAR    u.  BAilA    BAO.     23 

M  876  a.t  33-1' 


311.  S-  11— S.  J.3- Title- -liU  pendens— 
Auction  sale  in  execution  of  decree. 

Tho  rule  of  lis  pendens  applies  to  Courc 
sales.  ,  , 

Attachment  of  property  only  prevents 
alienation,  it  does  not  confer  titUi.  It  does 
not  affect  rights  that  existed  before  it  was 
made.  BYRAMJI  JAM3STJI  v.  CHUNI 
LAL  LAL  GHAND,  5  B-  L-  E-  21  27-  B^ 
266. 

312.  S.  11.- S.  13—TAm'tat'oi  Act,  18?7, 
Section  3,  Schedule  II  ArtlcU  US -Parties- 
Suit  against  qualifiei  hiirs-Sar  agxinst  re- 
vetsioncrs. 

The  plaintiffs,  dau^^htcr's  sjn  of  S.  P., 
brought  a  suit  in  November  1893  tJ  set 
aside  an  adoption  of  tho  fourth  defen  lant 
by  the  widow  of  S.  P.  At  tho  date  of  alop. 
tion  besides  tho  widow  theri  wore  twa 
daughters  of  S.  P.,  the  second  and  third 
defendants,  tho  latter  bejug  th;i  m  J  tho  I- of 
tho  plaintiff.  That  these  two  diujhters  were 
aware  of  the  claim  made  by  the  fourth 
defendant,  as  the  alleged  adopted  son  since 
March  1886  was  not  disputed  ;  and  if  they 
had  brought  a  similar  suit  after  sis  years 
from  IVIarch  188G,  it  would  undoubtedly 
have  boon  barred  under  Section  118  of  tha 
II   Schedule   of  the   Limitation   Act. 

Hdl,  that  in  0>S3s  'ik^  this,  d-iughters 
as  im'modiate  reversioners  must  bo  talcon  to 
represent  tho  inhoritanco,  and  thit  a  remote 
reversioner  such  as  the  plaiatirf  is  a  per- 
son claiming  through  or  from  the  daugh- 
ters within  tho  moaning  of  section  3  of 
tho  Limitation  Act.  AYYADORAX  PILLAI 
V.  SOLAI  AMMAL.  84  M-  405- 
See  also  5  D.  L.  B.  8S3. 
313.  s.  11— S.  13— 'Parties'— Decree  obtain- 
ed against  former  administrator  and  executed 
in  an  illegal  toay—No  fraud  or  collusion. 

A  decree  obtained  and  execution  had 
against  tho  former  administrator  are  bind- 
ing upon  his  successor  and  the  estate,  so 
long  as  that  decree  and  the  sale  consequent 
upo°n  it  were  not  tho  result  of  fraud  or 
collusion.  BAI  MBHER  BAI  v.  MAGAN- 
OHAND.    6- B- 1"  E- 858;  29  B.  98;       ., 

814  S.  11— S.  13— Parties  -Claim  by  WidO'.a 
for  the  benefit  of  the  estati— Decree  against  her 
binding  on  next  heir. 

A  compromise  was  arrived  at  beoWeen 
B,  the  adopted  son,  and  ■/.,  his  adoptive 
mother  under  which  B.  gave  J.  during  her 
lifetime  full  power  to  enjoy  possession  of 
certain  properties  mentioned  therein  which 
f.irmed  portion  of  the  estate  of  the  deceased 
husband  of  J.  Some  alluvial  lands  formed 
on  tho  border  of  one  of  these  properties, 
were  taken  poosession  of  by  /.  as  reforma- 
tion in-situ  of  part  of  tbe  properties.  Tqq 
plaintiff,  a  neighbouring  Zamindar.  clamed 
these  lands  as  acer^tion  anl  obtained  a 
decree  fot  pos50?sion  with  meiuo  pr.jtita 
and  costs  against  J.  V/hilst  th  .  d-jcro^  w.is 
in  execution,  J.  died  and  tbe  plamtuf  de- 
cree-holder sought  to  make  D.  to  whom  the 
estate   had  passed  as  B's  widow,  a  patty  to 
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the  suit   in   the  place   of   J.   and  liable  for 
the  mesne   profits  and  costs  decreed   against 

Held  that  having  regard  to  the  posi- 
tion occupied  by  J.  under  the  compromise- 
deed  executed  iu  her  favour  by  B.  at  that 
time  she  must  be  regarded  as  acting  on  be- 
half of  the  estate  and  could  be  rightly  im- 
pleaded as  prayed  for  by  the  plaintiS,  de- 
cree-holder. She  was  not  claiming  any  per- 
sonal advantage  on  her  own  account  and 
although  it  was  held  in  the  suit  brought 
against  her  that  she  had  acted  unlawfully  in 
claiming  the  lands  as  reformations  in  situ  to 
property  hold  by  her  under  the  compromise- 
deed,  still  she  acted  on  behalf  of  the  estate 
and  for  the  protection  of  the  interests  of  that 
estate.  6  Cal.,  479,  referred  to.  DINAMONI 
CHAUDHURANI    v.    ELAHUDAD    KHAN. 

7  C  W  N  •  678. 

815  8.  11— S.  13— Parties— Hindu  'Law- 
Widow — Reversioner — Decree  against  widow — 
Liability  of  reversioner — Fair  trial. 

A  reversioner  succeeding  to  an  estate  after 
the  death  of  the  widow  of  the  former  owner 
will  be  bound  by  a  decree  obtained  against 
the  widow,  provided  that  there  was  a  fair 
trial  of  the  suit  in  which  the  decree  was 
passed.  9  Moo.  L  A.  543,  :!1  Cal.'S  followed. 
MADAN  MOHAN  LALu.  AKBARYAR  KHAN 

2  A.  L.  J..  843= A-  W.  N.1905.P-2  70=28- 
A.  241. 

316  8.  II— S.  13— Title— Presidency  Small 
Cause  Courts  Act  (XV  of  1882)  Section  69— 
Small  Cause  Court— Question  of  title  in  the 
suit — Jurisdiction. 

^  The  Presidency  Small  Cause  Court  has 
jurisdiction  to  try  questions  of  title,  which 
arise  incidentally  in  the  suit.  And  although 
the  question  of  title  may  be  a  principal  one, 
if  it  be  not  the  solo  one,  the  jurisdiction  is  not 
ousted.  RA.TENDRA  MULLICK  v.  NANDA 
LALL  GUPTA.     31.  C- IDOL 

317  8.  11 — S.  13 — See  probate  and  Adminis- 
tration Act  V  of   1881    s.    50— No  3i   Col.   520 

JO- a  w-  N.  955=33  c  1001. 

818  8.  11  =S.  13 — Parties — Bevemie  sale — 
Auction  purchaser  not  a  representative  of 
defatUli7ig  proprietor— Evidence— Thak  map- 
Decree  _  against    defaulting     properietor    for 


An  auction-purchaser  at  arevenue  sale 
cannot  be  considered  to  be  the  successor 
in  interest  of  the  defaulting  proprietor  so  as 
to  be  bound  by  a  judgment  passed  in  a  suit 
previous  to  the  sale  to  which  the  defaulting 
proprietor  was  a  party.  8.  0.  W.  N.,  676  8 
W.B.,222,13Cal.,83  referred  to. 

And  a  decree  obtained  before  sale  against 
a  defaulting  proprietor  for  possession  of  the 
land  sold  though  admissible  in  evidence 
against  the  purchaser  in  a  suit  subsequent 
for  tho  purpose  of  showing  how  the  possession 
was  obtained  is  not  binding  on  the  purchaser. 
11  Cal,  745  relied  on. 

^1^°  f^ct  that  certain  lands  are  shown  iu 
the  rhak  map  as  part  of  a  particular  estate 
la  not  a  conclusive  evidence  that  those 
lands  were  part  of  that   estate    when  that 


estate  was  first   created.     GOKUL   CHAND- 
RA !DAS   V.    HARA    SINDABI    DASI.    9.  C. 

W.  N.  383. 

819.  8.  11— S.  13— Parties— Hmu  far-trus- 
tee representative. 

A  beneficiary  is  ordinarily.  suCSciently 
represented  by  a  trustee;  but  tho  rule  does 
not  apply  where  the  contest  is  between  two 
beneficiaries.       ADVOCATE     GENERAXi    v. 

KARMALI.    29  B.  133  at  139- 

320  8.  11— S.  13— Parties— Sale  by  benor 
mular — Res- judicata. 

In  a  sun  for  the  recovery  of  a  piece 
of  land,  plaintifl's  case  was  that  it  had  been 
mortgaged  by  his  sister  Ma  Lon,  whom  he 
had  left  in  charge  of  it,  to  one  Mi  Wi  (re- 
presented by  the  appellants  in  tho  present 
case)  about  twenty  years  before.  Previous 
suits  by  Ma  Lon  against  Mi  Wi  for  the  re- 
covery of  tho  laud  had  been  dismissed,  Mi 
Wi  pleading  that  tho  transaction  was  a  sale 
and  not  a  mortgage.  It  appeared  that  Ma 
Lon,  who  had  no  personal  interest  in  the 
land,  had  brought  these  suits  as  a  benami- 
dar    on  behalf   of  plaintiff. 

Held,  that  plaintiff,  was  bound  by  the 
decrees  in  the  former  suits,  and  could  not 
recover  on  his  secret  title  in  the  present 
ease,  which   was   barred  by  res-judicata. 

Khub  Chand  v.  Narain  Singh,  (1881)  I. 
L.  B.  3,  All.,  812;  Nand  Kishore  Lai  v.  Ah- 
mad Ata,  (18'J5)  I.  L.  R.  18,  All.  69;  Shangara 
v.  Krishnan,  (1891)  I.  L.  R.  15,  Mad.,  267; 
Ravji  V.  Mahadev  (1897),  1.  L.  R.  2ii,  Bom., 
672;  Maung  Sa  v.  Ma  Kyok,  (18'J9)  P.  J.  L. 
B.,  512;  cited.     NGWE    GYI  v.    SlIWE  BO. 

3  L.  B.  E,  1905  P  18- 

321  S-  11 -S.  13— Parties— Suit  by  rever- 
sioners. See  S.  11  of  14— ADILAKSHAMI 
V.  VENKATA  RAMAYYA.  13  M-  Ii.  J. 
359. 

322  8.  11 — S.  13 —Reversioners  suit  dis- 
missed on  the  ground  of  their  remoteness  to 
the  alienor   no  bar  against  other  reversioners. 

Held,  that,  the  reversioners  related 
to  a  childless  Jat  proprietor  of  Amritsar 
District  in  9th  degree  can  successfully  con- 
test the  alienations  mads  by  him  without 
necessity  in  favour  of  the  other  reversion- 
ers  one  djgree  further  removed. 

Held,  also,  that  when  reversioners  have 
made  great  delay  in  suing  to  protect  their 
reversionary  rights,  justice  requires  that 
Court  should  not  seek  to  narrowly  scruti- 
nize tho  acts  of  the  allieoor;  but  where  the 
deed  of  transfer  is  in  itself  silent  as  to  tho 
detail,  and  there  is  no  satisfactory  proof  o£ 
necessity,  the  reversioners  cannot  be  depriv- 
ed of  their  just  rights  on  the  ground  of 
mere  delay. 

Held,  also,  that  the  dismissal  of  a  pre- 
vious declaratory  suit,  brought  by  some  of 
the  reversioners  on  the  ground  that  they 
are  so  distantly  related  to  the  alienor  that 
they  have  no  locus  standi  to  object  to  his 
alienation,  docs  not  bar  the  other  rever- 
sioners ,  not  party  to  the  former  litigation, 
from  maintaining  another  suit  to  challenge 
tho  alieuatious. 
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Held,  further,  that  a  fow  of  the  rever- 
sioners cannot  claim  the  whole  of  the  pro- 
perty left  by  the  aliener  in  tho  hands  of 
the  alienees,  but  can  got  it  only  up  to  the 
extent  of  their  own  share  |in  it.  HIRA 
SINGH    t).   GULAB   SINGH,  36   P.    W-    E. 

1908=111  p.  L  R-  1908 

S23-  S-  11 — S.  13 — Parties— Reversioner's 
suit — Custom — Alainalion  by  childless  male 
proprietor — Gift — Will — Suit  by  collateral  to  set 
aside  alienation — Collateral  not  joining  made 
pro-forma  defendant — Suit  for  possession  by 
sons  of  pro-forma  defendant  ~ Exioppel — Li- 
mitation Act  (XV  of  1877),  Schedule  II,  Ar- 
ticles  91  and   Hi. 

One  Khuda  Dad  made  a  gift  of  one- 
fourth  share  of  his  ancestral  land  to  Karm 
Dad  in  1877.  In  1883  ha  made  a  second 
gift  of  hia  one-fourth  share  out  of  his  re- 
maining land  and  In  1887  made  a  bequest 
of  the  remaining  one-half  share  to  tho  same 
person.  At  the  suit  of  tho  collaterals  the 
bequest  was  set  aside  as  to  two-thirds  of 
the  ,ono-half  share  bequeathed.  The  alienor 
died  on  tho  9th  September  1890  leaving 
a  widow  who  died  on  Gth  May  1901.  The 
plaintiffs,  brothers  of  Karm  Dad,  sued  on 
tho  12th  December  1902  for  possession  by 
right  of  succession  of  their  sharo  in  tho 
property  of  Khuda  Dad.  In  the  previous 
suit  father  of  tho  present  plaintiffs  and  of 
Karm  Dad  was  a  pro-forma  defendant  but 
tho  plaintiffs  wore  no  parties  to  tho  suit. 
It  was  contended  for  tho  defendant,  that 
the  suit  was  barred  by  limitation  under 
articles  91  and  114  of  the  Limitation  Act 
and  that  the  plaintifis  were  bound  by  tho 
decision  of  the  previous  suit.  The  suit 
was  not  governed  by  the  Punjab  Limitation 
Act. 

Held,  that  the  contentions  had  no  force. 
That  article  91  of  tho  Limitation  Act  was 
not  applicable  to  the  case,  for  the  plain- 
tiffs were  no  parties  to  the  alienations,  and 
article  114  did  not  apply,  for  limitation 
did  not  begin  to  run  iq  the  life-time  of 
the   widow  of    the   alienor. 

That  the  plaintiffs  were  not  bound  by 
the  decision  in  tho  previous  case.  KARM 
KULLI    V.    K.\RMDAD.     102     P-    L.     R 

1905- =79  P    R.  1905. 

324-  S.  11.— S.  13— Parties— Suit  by  re- 
versioner to  set  aside  alienation  by  widow — 
Death  of  reversioner  pending  his  appeal 
against  dismissal  of  his  suit — Right  of  next 
reversioner  to  prosecute  appeal.  See  O. 
XXII.  R.  I.  =  (S.  361)— SAKYAHANI  INGLE 
RAO   SAHIB   V.  BHAWANI   BOZI   SAHIB- 

27-  M.  588- 

See  aho   16.  M.    L.    J.   347  =  28.    U.   390. 
,825-     S-    11.— S.    13— Suit    by     one   rever- 
sioner barred  by — Uow  far  other   reversioner 
bound.     See    Hindu     Law   Reversioners.     4. 

B    L-  R.  893 

3^6.  S.  ll— S.  13— Parties— Custmn-Aliena- 
tion  by  ehidless  male  proprietor — Suit  by  father 
of  reversiotier  to  have  the  alienation  declared 
null  and  void — Dismissal  of  suit  on  merits— 
Subsequent  suit  by  reversioner  for  possession 
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of  alienated  property  after    death  of  alienor 
— Estoppel 

Held,  that  under  the  customary  law  a 
suit  by  a  reversioner  for  possession  Of  pro- 
perty alienated  by  a  sonless  proprietor  is 
barred  by  tho  dismissal  on  the  merits  of 
a  suit  previously  filed  by  his  father  for  a 
declaration  that  alienation  did  not  affect 
the  father's  reversionary  interests.  18  P.  R, 
1895;  84  P.  R,,  1898  (P.  B.);  58  P.  B.,  1905, 
a.  c,  59  P.  L.  R.,  1905;  2  P.  R.,  1882,  (P.  B.) 
15  P.  R,,  1903,  s.  c,  55  P.  L.  R.,  1903,  re- 
ferred to  ;  10  Cal.,  324,  (P.  C);  23  All.,  33 
(P.  B.);  24  All.,  94  (P.  0.)  distinguished.  IN- 
DAR   v.   CHOKI    RAM.     2    P.  !•  R-  1906  = 

68  PR.  1905- 

327-  S-  11— S.  '13— Same  parties—Rever- 
sioncr's power  to  represent  another  reversioner. 

Suit   by  one   reversioner  to   set  aside  on 
adoption   or  alienation  made  by   the   widow 
is   not  res-judicata  as   against    another    re- 
versioner.   16  M.  Ii.  J.  9. 
328.     S.  11— S.     13— Parties  Res-judicata. 

Held,  that  a  decision  in  a  suit  between 
tho  ancestor  of  tho  parties  to  the  present 
suit  and  a  stranger  would  not  operate  as 
res-judicata  between  the  parties  to  the  pro- 
sent  suit,  all  of  whom  claimed  under  their 
common  ancestor,  in  whose  favour  the  pre- 
vious suit  was  decided.  (Syed)  ASGHAR 
RBZA  KHAN  v.  (Syed)  MAHOMED  MEH- 
DI   HOSSEN    KHAN.     ^    W-  N-  C-,  482  (P- 

C  )=31  I.  A  71=80  C  556  (P.  C). 

329-  S-    11~S.    13— Parties. 

Whore  a  decree  has  been  passed-against  a 
person  who  sues  or  is  sued  in  a  represent- 
ative capacity  tho  person  or  persons  repre- 
sented by  him  are  bound  by  the  decree 
in  the  absence  of  any  fraud  or  collusion. 
MADHAVAYA  v.  KERALA  VERMA  AR- 
SAN.    13  M-  L.  J.  68- 

330-  S-  11- — S.  13— Same  parlies. 

The  question  whether  a  Hindu  father 
in  a  particular  suit  in  which  he  alone  of  the 
family  is  a  party,  represents  his  oo-parceners, 
is  a  question  to  be  decided  with  reference 
to  the  circumstances  of  the  case.     2  M-  L'  T-i 

86  =  7M.  Ii- J,  197- 

831.  S-  11— S.  ia-Pariies— Res-judicata— 
Mortgage — Redemption  suit — Claiming  title 
through  another  person — Joint  Hindu  family — 
Right  of  members  of  joint  Hindu  faimily  to 
redeem. 

A  second  suit  by  the  sons  of  a  Hindu 
father,  who  lived  jointly  with  him  for  re- 
demption of  a  mortgage  executed  by  the 
father,  is  not  barred  by  res-judicata  by 
reason  of  a  previous  suit  filed  by  the  ^father 
for  tho  same  purpose,  for  they  cannot  be  said 
to  claim  under  their  father  within  tho  mean- 
ing of  Section  13  of  the  Civil  Procedure  Code. 
SUNDER  LAL   v.    CHHITAR    MAL.     S.  C-. 

3  A  L.  J ,  644  =  A-  W-  N-  1906,  P-  242- 

832-  8.  11.— S.  i5—Par;ifs— Res-judicata 
— Two  cases  tried  together — Appeal  in  one — 
Judgment  on  particiilar  issue,  if  final. 

Per  Ghose,  C.  J.  and  Harington,  J.  (Eam- 
pini,  J.,  dlssentiente). — The  decision  of  an 
issue  in  one  of  two   suits   tried  together  and 
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tlooided  by  the  same  judgment,  which  is  not 
appealed  against,  cannot  operate  as  res-judi- 
cala  so  far  as  the  same  issue  is  oonoerned  iu 
the  appeal  preferred  against  the  decision  in 
the  other  suit. 

Two  co-widows  instituted  two  suits  in 
the  Subordinate  Judge's  Court  for  dower 
chargeable  on  tbeir  husband's  estate.  One 
of  them  averred  that  certain  properties  were 
hor  own  and  did  not  appertain  to  the  hus- 
band's estate,  and  was,  therefore,  not  charge- 
able, while  the  other  maintained  the  contra- 
ry. On  au  iiisue  framed,  in  both  the  suits 
which  were  by  consent  tried  together,  the 
Subordinate  Judge  found  that  the  particular 
proportios  did  not  appertain  to  the  husband's 
csiato.  There  was  only  one  judgment  in  the 
two  suits  but  two  decrees.  Tho  widow  who 
had  maintained  the  contrary  appealed  from 
t'no  decree  in  her  own  suit.  It  was  contend- 
ed that  tho  ^tKxree  in  the  other  suit  not 
having  boon  appftaled  against  tho  decision 
on  the  particular  issue  had  become  final  and 
must  bo  treated  as  res-judicata,  each  widow 
being  a  party  to  the  other's  suit. 

Held,  (by  the  majority  of  tho  Court),  that 
it  was  not  res-judicaia,  16  Cal.,  233,  foUoived. 

Per  Ghoae,  C.  J.  —The  main  object  of  the 
doctrine  of  rcs-judlcala  is  to  prevent  a 
maltipUoity  of  suits.  Observations  o£  Ma}ir 
mood,  J;  in  11  All,  148,  approved. 

Per  Bampini,  J. — The  decision  did  oper- 
ate as  res-judicata.  IG  Cal.,  233,  dissented 
from,  11  All,  148;  24  Mad.,  3,50,  folloioed. 
■jIARIAM   NISSA    BIBI   v.    JOYNAB   BIBI. 

4  C-  L.  J..  148 ;  10  W.  N-.  C-,  934=83  C. 
1101- 

333-  B.  11— S.   13— Same  parties— Bes-ju- 
dicata — Member  of  Joint  Family, 

A  compromise  settling  a  bona  fide  dispute 
between  the  members  of  the  family,  to  which 
all  the  adult  members  assented  at  the  time, 
is  valid  and  binding  upon  the  family.  KUN- 
NIIANNI  V.  SBIVALLABHAN.    11  JS.-  L-  J- 

1001  p.  10. 

334-  S-   11— S.   13— Parties— Suit  against 
Widoio. 

Whore  a  widow  did   not  conduct  the  pre- 
vious suit  for  the  benefit   of  her  adopted  son, 
she   having  set   up   au  agreement   v?ith   his 
natural  father  that  he   should  not  be  entitled 
to  tho  possession  of  tho   estate  till  hor  death, 
she  can  not  bo  assumed  to  have  defended  tho 
suit   as   guardian   of    the   adoptee,   and   the 
judgmont   passed   in   tho   previous  suit  as  to 
tho   validity   of  the   adoption   is  not  binding 
on  him  iu  a  subsequent  suit  by  him.  BADHA 
KI3HAN     V.    JAMUNA     PARSHAD     AISID 
OTHERS.     9  Q.  C-  839. 
835.     S-  11— .S.  13  -Parties— Bindu  Widow. 
Where  a  decree  has  been   obtained  upou 
a  fair  trial  in  a   suit  against  a  Hindu  widow, 
that  decree    is  effectual  and     operative    as 
against   the   reversioners,   unless   tho   deoifoe 
can   be    successfully    impeached     on    some 
Bpoeial   ground.    Such    a    decree,    however, 
operates  as  res- judicata  only   in   respect  of 
questions  tried  in   tho  suit.    6  C-  L-  J-  490 
at  624-    Sue  also  S(J  M.  3. 


336-  8.  11— S.  13— Estoppel— B.CB-jadiCB.tB, 
—  Compromise  by  father  of  reversioner — Son 
bcnoid  by  father's  comprovtise, 

Tho  fatiier  of  the  present  plaintifls  Noa 
1,  2  and  3  and  plaintiffs  Nos  4  and  5  had 
filed  a  suit  contesting  au  alienation  made  by 
a  widow  and  entered  into  a  compromise  with 
her  in  good  faith  under  which  they  received 
some  property  and  gave  up  all  claims  as 
regards  balance. 

Held,  that  tho  plaintiffs  were  thereby 
barred  from  contesting  a  subsequent  aliena- 
tion. DEVI  DIAL  V.  UTTAM  DEVI.  120 
p.  li.  B,.  1907=37  p.  E.  1907. 

887.  8.  11.— S.  13— Same  partiei—Wi- 
dmo. 

A  decree  obtained  by  consent  against 
a  Hindu  widow  on  the  strength  of  an  award 
of  arbitration  will  uot  biiid  the  reversioner. 
5.  B.  L.  S.  885. 

888.  B.  11.— S.  13— See  Specific  Belief  Act 
I  of  1S77  S.  4a  No.  102  Col  iH5—5.  C-  W- 
N-  445. 

839.  S.  11.— S.  13— Same  Parties— Daugh- 
ter. 

A  qualified  heir  such  as  tho  daughter 
represents  tho  inheritance,  and  a  deoisiou 
properly  and  fairly  obtained  against  her 
in  regard  to  a  matter  ccnuected  with  tho 
inheritance  is  binding  upon  persons  entit- 
led to  take  the  estate  in  succession  to  her 
as  reversionary  heirs  of  the  last  male  ow- 
ner.    AYYADORAEI     PILLAY     v.     SOLAI 

AMMAL.    24.  M-  405  at  407. 

840-  S.  11.— S.  13— Absent  persons— Pro- 
cedure— Eos  judicata. 

In  England  under  rule  9,  order  XVI, 
Rules  of  Supreme  Court,  whore  there  are 
numerous  persons  having  tho  same  inter- 
est in  one  cause  or  matter,  one  or  more 
of  such  persons  may  sue  or  be  sued  or 
may  be  authorised  by  the  Court  to  defend 
in  such  cause  or  matter  on  behalf  of  or 
for  tho  benefit  of  all  parsons  so  interested. 
But  an  order  under  rule  9  ailocting  the 
rights  or  interests  of  persons  uot  parties 
should  either  be  served  on  them  or  should 
expressly  appoint  a  person  to  represent 
tho  absent  person  or  class;  otherwise  the 
absent  person  will  not  be  bound  56.  L.  J.  ch; 
313,  62  L.  J.  ch;  703  referred  to.  UCHABO 
BARIK  V.  BANMALI  AND  OTHERS.  16. 
C-  p.  L.  E.  1903.  p.  162. 

341.  S-  Jl.— S.  i3— Parties— Bes-judioa- 
ta.     Suit  by  benamidar. 

The  decision  in  the  suit  would  be  as 
much  binding  upon  the  real  owuer,  as  i£ 
the  suit  had  been  brought  by  the  real  owner 
himself.    4  A.  L.  J.  683. 

842i  S.  11.— S.  13— Parties— Executor  or 
administrator. 

The  position  of  an  executor  or  admi- 
nistrator, as  the  case  may  be,  of  a  deceas- 
ed person  as  legal  representative,  in  whom 
all  tho  property  of  tho  deceased  vests  as 
such  by  virtue  of  S.  179  of  tho  Indian 
Succession  Act,  may  bo  said  to  bo  similar 
to  that    of    the  abebait    oi  an  idol,    BAI 
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MEHEHBAI     V.    MAGANGHAND    MOTIJI. 

6.  B.  L  R-  853=29-  B  ?6. 
343-  S-  XL— ■i'-  l-i—PaUcs— Escheat. 
In  the  case  o£  a.  claim  founded  on  tho 
custom  of  osoheat  in  favour  of  the  proprie- 
tary body,  that  body  no  more  rcprosouta 
the  deceased  thau  tho  crown  does  wbero 
property  Icpsos  to  it  for   want  of  heir.     58 

344"  S-  11— i'-  lo  -Guardian  and  Ward — 
CzMi-dian—^A  mora— CoUusioti— Suit  by  minor 
to  hava  the  dccre  allowed  to  be  passed  against 
him  by  (juardian  iiit  aside— Mazntamibihty  of 
suit—Estoypcl.  ,  I     ^     . 

One  M;  a  minor,  was  made  a  aofenaant 
in  a  morlgr.£;ud  buit  and  his  mother  was  ap- 
pointed guardian  at  litem.  Ho  justly  with 
his  mother  defended  tho  suit.  It  was  de- 
cided agair.ot  him.  lie  now  brought  a  suit 
for  a  dcclaiatiou  thai  his  share  in  certain 
property,  subject  of  the  mortgage  was  not 
liable  to  sale  in  execution  of  the  deeroo 
obtained  upou  the  mortgage.  His  allega- 
tions that  his  mother  had  colluded  with 
the  opposite  party  and  had  allowed  tho  de- 
cree to  pass,  u,nd  owing  to  collusion  did 
not   appeal  from  it,  v.'cro  found  to  bo  false. 

Held,  that  tho  latter  suit  was  not  main- 
tainable. ~'y  AIL.  'Maud  W.  N.  All.,  1905, 
V    :::><J  ditmguished.    GANGA    RAM  u.   MI- 

HIN  LALL.  W.  H  A  ,  I006>  p.  73=3  A-, 
L.  J.,  187    28  A.  416- 

345  S-  11—'^'-  l.i— "Parties  under  ■whom 
they  claim"— liepnsentative  capacity- -Suit 
against  di-jendanU  as  wroiug-doers— Present 
suit  for  declaration  and  injunction. 

A  decisiou  ill  a  prior  suit  not  being  a 
representative  suit  binding  property  nor 
designed  or  framed  for  the  purpose  of 
binding  for  all  time  tho  community 
itself  brought  against  oorlain  members  of 
a  oummuuity  as  wrongdoers  in  their  in- 
dividual capaciiY  cannot  operate  as  res-ju- 
dicata  in  a  subsxjquout  suit  against  the  com- 
munity for   a    declaration   of   right. 

Qucere: — "vVhothur  a  suit  for  binding  a 
conimTinity  lor  all  time  to  a  particular 
course  of  eonduot  is  maintainable.  Whether 
there  is  in  law  any  body  or  community  which 
can  bo  described  as  tho  Thengalai  commun- 
ity.    SADAGOPACHAUIAR  v.    RAMA  RAO. 

9  B-  L.  E-  663-5  C  i^  J  568=17  M-  L. 
J.  240-4  A-  i-  J.  883  =  11  C-  W-  K-  585 
=9  B.  L.  E-  663=30  M- 185=30  L  A-  S3; 
p.  C 

846-  S-  11 — S.  13 — Parties  guardian  and 
minor — Second  Appeal — Findings  of  fact — 
Poioer  of  High  Court  to  interfere — QvMrdian 
and  minor — Gross  negligence  of  guardian — 
Withdrawal  of  defence   or  suit. 

Though  pure  findings  oi  fact  cannot  be 
Interfered  with  on  second  appeal,  yet  tho 
High  Court  is  eoiapetent  to,  and  is  its  duty 
^a  second  appeal  to  insorfore  with  incor- 
rect iulereuoes  of  law  aa  to  tho  legal  cou- 
Bequonces  regarded  as  following  from  the 
facts   found    by  the  lower  Appellate  Court. 

A  mere  withdrawal  of  tho  guardian  ad 
UUm  from   the   suit,  evou  though  there  may 
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bo  prima  facie  a  good  case,  is  not  in  itsoU 
gross  negligonco  on  tho  part  of  tho  -guar- 
dian to  entitle  tho  minor  to  re-open  the 
case. 

To  withdraw  from  an  uncertain  defonca , 
which  may  or  may  not  have  been  substain- 
able,  is  not  in  itself  such  gross  negligenoQ 
as  in  tho  eyes  of  the  lav/  to  be  teutamount 
in  its  consequences  to  fraud  on  the  part  o£ 
the  guardian  ad  litem.  VENKATESU  SOIRB 
V.  BHAVANISHANKAR   MANGESHRAO;  5 

B-  L.  E-  174-  „     .      ,        , 

547      S-     11— S.  13— Parties    tenants. 
A   decree  against   a   registered    tenant  is 
binding  on  an  unregistered  tenant  and  unre- 
gistered transferee.     9  0-  W-  N-   t30- 

3i8.  S-  11— S.  13— Parlies— Auction  pur- 
chaxer — Public  Demands  Recovery  Act  (  711  of 
1880,  B.  C.)—Sale  under  certificate— What 
passes. 

When  a  certificate  under  tho  Pubho 
Demands  Recovery  Act  is  filed  in  a  Col- 
lector's Office  and  notice  issued  to  the  judg- 
ment-debtor, it  can  only  be  enforced  against 
the  property  of  the  person  whoso  nama 
is  entered  on  suoh  oortificata,  as  if  it  were 
a  personal   debt  of  his. 

Held,  that  the  plaintiff  purchaser  in  exe- 
cution of  a  sale  under  such  certificate,  waa 
entitled  to  tho  right,  title  and  interest  o£ 
tho  person  whose  name  was  entered  in  the 
certificate,  and  the  interest  of  the  other 
joint  tenarts  was  not  affected  by  tho  sale. 
10  Cal.,  O'JG;  20  Cal.,  677;  19  Cal.,  783;  U 
Cal.,  9,  referred  to.  "RUPRAM  NAMASUDRA 
V.    ISWARISAMASUURA.    6  C- 'W.  N- 302- 

349.  6.  11— S.  13 — Parties  under  lohom 
they    or  any    of   them  claim. 

Where  in  a  previous  litigation  tho  ques- 
tion was  %7hcthcr  tho  heirs  of  thu  grantee 
were  entitled  to  claim  tho  remission  o£ 
rent  and  tho  same  questions,  that  is,  as  to 
a  pcrman'nt  remission  of  rent,  is  raised 
in  a  subsequent  libigatiun  by  the^  trans- 
ferees from  the  ropresenta  tivos  of  the  ori- 
ginal grantee,  the  decision  in  the  former 
litigation  does  not  amount  to  res-j udicata 
7  C-L- J.  202-  „    , 

350.  S-   11— S.  13— Parties— Mortgagee. 
The    mortgagee    is    not   a   representative 

in  interest  of  the  mortgagor,  as  he  does 
not  succeed  to  the  position  of  tho  mort- 
gagor as  regards  the  property.  SHEO 
GHULAM  SINGH  v.  GHULAM  SARWAE 
AND    OTHERS.     4   0-  C-  100- 

351-  S-  11 —S.  13.— See  Contract  Act  IX 
of  1872.  S.  26V  No.  Ml  Col:  o7'J.  2S.  C.  597 
352— S.  11— S.  IS.— Parties  Purchaser  at  Be- 
venuc  sale. 

So  a  decree  in  a  suit  against  the  do- 
fauUing  proprietor,  to  which  neither  the 
auction  purehaoer  nor  his  predecessor  in 
title  was  a  party,  can  not  aperate  as  res- 
judicata    against      the     purchaser.     S4     C. 

868- 

See  also  Kanta  Proshad  Hajari  v.  Ab- 
did  Jamir  Sudagar    S.   C.    W.   N.   fi/'C. 

352-  S  11 —'S.  13—i'arlies—J.ueJii.,li,  pUf- 
diaiicr. 
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An  auction  purchaser  at  a  sale  for  ar- 
rears of  revenue  does  not  derive  his  title 
through  the  defaulting  proprietor,  but  he 
claims   under  a   paramount    title.     9-  C-  W- 

N-  383- 

853-  S-  II— S.  13-Same  Parties— Ven- 
dor and   vciidee. 

A  purchaser  of  land  can  not  be  es- 
toped,  as  being  privy  in  estate,  by  a  judg- 
ment obtained  in  an  action  against  his 
vendor  commenced  after  the  purchase.  See 
also  Bengal  Tenancy  Act  VIII  of  1885.  S. 
109— (4.  C.  W.  N.  283  followed)- JOY  CHAN- 
DRA BANERJEB  v.  SBEE  NATH  CHAT- 
TERJEB.     32.  C-    357. 

354-  S-   II-— S.   13— Parties— Shebait. 

A  decision  obtained  in  a  suit  lodged  in  his 
own  name  by  a  person  who  was  in  possession 
of  and  represented  the  Debutter  estate  un- 
der an  authority  from  the  shebait  is  bind- 
ing on  a  succeeding  shebait.  12  C-  W.  N' 
739- 

355-  S.  11— S.  i3— Bes-judioata— Same 
parties. 

The  plaintiffs  claimed  under  S.  106  of  the 
Bengal  Tenancy  Act,  against  the  landlord 
of  defendants  Nos.  2  to  9  to  have  their  names 
recorded  as  tenants  in  the  settlement  pro- 
ceedings. The  Assistant  Settlement  officer 
made  an  order  in  favour  of  the  plaintiffs. 
The  landlord  did  not  appeal  against  this 
order  but  the  other  defendants  Nos.  2  to  9 
did  appeal  to  the  Special  Judge  who  reversed 
the  order  of  the  Assistant  Settlement  Officer 
and  held  that  the  plaintiffs  had  not  proved 
that  they  were  the  tenants,  and  at  the  same 
time  ordered  that  the  names  of  the  de- 
fendants Nos.  2  to  9  should  be  registered  as 
tenants. 

Held,  that  a  subsequent  suit  by  the 
plaintiffs  to  have  their  rights  declared  as 
tenants  of  the  laud  with  a  righS  of  occu- 
pancy therein  was  not  barred  by  res-judicata 
on  the  ground  that  the  previous  decision 
cannot  be  said  to  have  been  between  the 
eama  parties.  21  Gal.  378  and  12  Gal.  580, 
referred  to.  MOHUNT  JAGANNATH  v. 
CHANDRA    KUMAR   BOSE.     6    W-  N-   C. 

p.  421. 

356.  S-  II- — S.  13 — Not  the  saine  parties 
— Res-judicata — Prior  suit  between  parties 
under  whom  the  present  do  not  claim — Evi- 
dence, judgment,  admissibility  of  the  sta- 
tus:— 

A  decision  in  a  suit  between  parties  un- 
der whom  the  present  parties  do  not  claim 
is  not  res-judicata,  even  though  the  judg- 
ment in  the  prior  suit  is  evidence  to  the 
extent  pointed  out  in  22  1.  A-  60;  24  I.  A. 
10;  12  A.  I.  and  5  Bom.  L.  R.  230.— GO- 
BIND     KRISHNA      N^RAIN     v.     ABDUL 

QUAGYUM.    25  A-  546  1903  A-  AV.  N. 
187 

357-  S.  11— S.  23— Res  judicata— Pro-for- 
ma   defendants. 

In  a  previous  suit  the  plaintiff  sued 
for  redemption  of  a  mortgage  on  the  alle- 
gation that  the  mortgage  was  satisfied  by 
payment  of  oue-half   of   the   mortgage   mo- 
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ney  to  W.  and  iW.  and  the  other  half  to  the 
present  defendants.  The  present  defendants 
were  added  as  defendants  to  that  suit  on 
N.  and  if.  pleading  that  they  were  entitled 
to  receive  the  whole  of  the  mortgage  money. 
The  Court  accepted  the  plea  of  N.  and  M. 
and  dismissed  the  suit.  The  plaintiff  brought 
the  present  suit  to  recover  from  the  defen- 
dants the  money  ho  had  paid  them  towards 
satisfaction   of    the    mortgage. 

Held,  that  the  previous  decision  could 
not  operate  as  res-judicata  in  the  present 
suit  for  there  was  in  the  former  suit  no 
matter  in  issue  between  the  parties  to  the 
present  suit.  12  Cal.  580,  approved.  MALHI 
KUNWAR   V.    IMAM-UD-DIN.     A-   W.    N- 

1904  p  162- =1  A-  L.  J.  363=27-  A- 
58  (59). 

358-     8.  U— S.  13.— Same  parties. 

Where  the  question  is  not  the  existence 
of  any  right  or  custom  but  a  simple  question 
of  fact  as  to  whether  a  certain  property  was 
held  by  a^ertain  person,  the  judgment  in 
the  previous  suit  not  between  the  same  par- 
ties is  not  admissible  in  evidence  nor  does  it 
create  a  res-judicata.     66  P.  R.  1906- 

359  8.  11. — S.  13. — Litigating  under  the 
sa>ne  title — Matter  in  issue — Interest. 

It  is  the  matter  in  issue  in  the  suit  and 
not  the  subject-matter  of  the  suit  that  forms 
the  essential  tost  of  res-judicata. 

In  the  previous  suit  the  plaintiff  who 
was  assignee  of  the  Government  Revenue,  in- 
stituted a  claim  for  arrears  of  Government 
Revenue  in  respect  of  Khata  No.  47  in  Mousa 
F.,  and  also  for  interest  due  on  the  arrears. 
The  issue  whether  the  defendant  was  liable 
to  pay  interest  on  arrears  of  assigned  land- 
r::venuewa3  heard  and  determined,  and  the 
final  determiuation  was  thn.t  the  defendant 
was  liable.  In  the  proseflt  suit  claim  was  for 
arrears  due  on  account  of  Khata  No.  29. 
The  same  matter,  namely,  whctlier  the  de- 
fendant was  liable  to  pay  interest  ui)on  ar- 
rears of  Government  Revenue  was  put  ia 
issue.  The  title  under  which  the  plaintiff 
claimed  the  ^  arrears  of  revenue,  whether 
they  accrued  due  out  of  Khata  No.  29  or 
Khata  No.  47,  was  one  and  the  same  title. 

HrUl,  that  the  decision  as  to  interest  in 
the  previous  suit  operated  as  res-judicata  in 
regard  to  the  interest  claimed  in  the  present 
suit.  2  Q.  B.  D.,  574  (1891);  15  iIad,2Gi; 
10  Mad.,  -194  ;  11  All,  US  ;  4  All ,  55,  referred 
to.  CHANDI  PRASAD  v.  MAHAR.\JA  II.A- 
HENDRA    SINGH.     W-  N-  A-.  1901,  P-  177 

=  24  A  112. 
860     S.  il  — .S.  13— Different   titles— Same 

parties  binder  different  capacities. 

The  first  suit  A  versus  B  as  an  owner 
docs  -not  bar  a  second  suit  as  an  heir, 
CHIUVGH    DIN  V.  NIZAM  DIN.  55    P.    R. 

1907=96  P-  W  a  1907-65  P-  L.  R  1908. 

331.  S.  11. — i>'.  13. — Lltuj'iUng  under  the 
sami  titl" — Res  judicata — Prior  suit  for  pos- 
session dismissed  as  barred  by  S.  317,  C.  P.  G. 
— Subsequent  suit  by  defendant  in  prior  suit 
for  share  of  iiiesne  profits -Plea  by  the  former 
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•plaintiff  of  benami  ptmhase  for  him— Prior 
dismissal  no  res-judicata. 

Where  the  defendant  brought  first  a  suit 
for  possession  of  land  and  the  suit  was  dis- 
missed as  contravening  the  provisions  of  S. 
317  C.  P.O. 

Held,  that  in  a  subsequent  suit  by  the 
defendant  iu  the  prior  suit  for  mesne  pro- 
fits, the  prior  plaintifl  (now  defeudauti  can 
set  up  the  plea  of  benami  purchase  by  him. 
GHAZI-UD-DIN  V.  BISHAN  DAYAL.  2  A- 
1  J.  111. 

862-  S.  11. — S.  13.— Litigating  under  the 
same  title— Hindti  iaw— Math — Manager — 
Suit  by  Manager  in  private  capacity — Hubse- 
^uent  suit  as  Manager. 

The  defendant  took  the  house  in  dispute 
on  lease  from  one  Baghunathdas  (who  was 
the  head  and  Manager  of  a  Math)  for  ono 
year  from  the  8th  December  1887.  Some 
time  between  then  and  1889  Raghuuatlidas 
died  and  thereupon  the  present  plaintiff 
brought  a  suit  for  possession  in  the  Court 
of  the  Manilatdar  under  section  15,  clause  1 
of  the  Mamlatdar's  Act.  The  claim  was  made 
by  the  plaintiff  in  his  private  capacity  and 
was  dismissed  on  the  ground  that  the  plain- 
tiff had  failed  to  establish  his  heirship  to 
Baghunathdas  and  the  rights  of  the  en- 
dowment  were   not  discussed. 

In  the  present  suit  the  plaintiff  claim- 
ed possession  as  head  of  tbo  Math.  It  was 
contended  for  the  defendant  that  the  suit 
was  barred  by  reason  of  the  dismissal  of 
the   previous  suit. 

Held,  that  the  contention  was  not  valid 
for  the  scope  of  the  enquiry  in  the  pre- 
vious suit  was  limited  to  the  private  rights 
of  the  plaintiff  and  did  not  purport  to 
touch  the  rights  of  the  Math  as  represented 
by  him.  The  fact  that  the  plaintifl  stated 
in  the  present  suit  that  the  previous  suit 
was  filed  by  him  as  rei^resentiug  the  Math 
did  not  effect  the  case,  for  the  statement 
could  not   have   any  decisive   olicot. 

An  order  in  a  Mamlatdar's  suit  does  not 
give  rise  to  the  bar  to  which  Explanation 
II  of  section  13  of  the  Civil  Procedure  Code 
relates. 

A  Math,  like  an  idol,  is  in  Hindu  Law 
a  judicial  persona  capable  of  acquiring, 
holding  and  vindicating  legal  rights,  though 
of  necessity  it  can  only  act  in  relation  to 
those  rights  through  the  medium  of  some 
human  agency.  When  the  property  is  vested 
in  the  Math,  then  litigation  in  respect  of  it 
has  ordinarily  to  be  conducted  by,  and  in  the 
name  of,  the  manager,  not  because  the  legal 
property  is  in  the  manager  but  because  it  is 
the  established  practice  that  the  suit  would 
be  brought  in  that  form.  But  a  person  In 
•whose  name  a  suit  is  thus  brought  has  in 
relation  to  that  suit  a  distinct  capacity; 
he  is  therein  a  stranger  to  himself  in  his 
personal  aud  private  capacity  in  a  Court 
of  law.  BABAJI  RAO  GAMBHIRSING  v 
LAXMANDAS    GURU   RAGHUNATH  DAS 

6  B  L  R>  882=28  B  215 
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363  8.  11 — S.  i3 — Mamlatdar's  Courts  Act 
(III  of  1876,  Bmnbay),  sections  IS  and  21 — 
Claim  disallowed  by  Manilatdar— Suit  to  estab- 
lish— Limitation. 

When  an  order  is  pasted  rejecting  a 
plaint  or  disallowing  the  claim  of  a  plain- 
tiff under  the  Mamlatdars'  Courts  Act  (Act 
III  of  1876,  Bombay)  and  containing  no 
direction  as  to  possessioii.  Article  47  of  the 
second  Schedule  of  the  Limitation  Act  or 
section  21  of  the  Mamlatdars'  Court?  .\oi 
does  not  apply  to  a  subsequent  suit  brought 
by  the  person  who  presented  the  (possessory 
plajnt  or  claim  so  lejooted  or  disillowod) 
or  by  any  one  claiming,  under  such  person 
to  recover  the  property  which  was  the  sub- 
ject matter  of  the  plaint  so  rejected  or 
claim  disallowed.  There  is  no  provision 
corresponding  to  s.  13  (s.  11)  C.  P.  C.  which 
would  make  the  decision  of  the  Mamlatdura, 
Court  operate  as  res  judicata.  TUKARAM 
JAYARAM  V.  HARI.     6  B-  L-  R-  612- 

364.  8.  11— S.  13— Competent  Courts  rea- 
judicata. 

To  make  a  matter  res-judicata  it  is  not 
necessary  that  the  two  suits  must  be  open 
to    appeal   in   the   same  way. 

25  Cal.,  571 ;  9  Bom.,  75  ;  15  Bom.,  104 
15  Mad.,  Ill,  referred  to.  9  Gal.,  439  3.  0., 
12  C.  L.  B.,  520,  S.  C,  L.  B.  9  I.  A.  917,  fol- 
lowed. 

A  plaintifl  oannot  be  allowed  to  evade 
the  provisions  of  section  13  Civil  Proce- 
dure Code  by  joining  together  several  causes 
of  action.  BHUGWANBUTTI  GHOWDH- 
RANI  V.  A.  H.  FORBES.  5  C  "W.  N- 
483  =  28-  C.  78-  See  also  13  M.  L'j.  23= 
27.    M.   63. 

365.  8.  11— S.  13— Competent  Court— Small 
Cause   Court. 

Three  suits  between  the  same  parties, 
were  pending  in  the  Court  of  Subordinate 
Judge,  two  on  the  Small  Cause  Court  side 
and  one  on  the  oidinary  side.  It  w:  s  agreed 
that  the  suits  on  the  Small  Cause  side 
should  follow  the  result  of  the  suit  on  the 
ordinary  side  of  the  Court.  The  suit  on 
the  ordinary  side  was  decreed  aud  so  were 
those  on  the  Small  Cause  side  hut  on  ap- 
peal the  decree  passed  in  the  suit  on  the 
ordinary  side  of  the  Court  was  set  aside 
and  at  the  rehearing  of  the  suits  on  the 
Small  Cause  side  it  was  contended  that 
the  decrees  should  be  set  aside  as  the  final 
decree  in  the  other  suit  operated  aa  res- 
judicata. 

Held,  that  the  plea  was  valid  for  tha 
Court  which  passed  the  decree  in  the  other 
suit  was  competent  to  try  these  suits.  Its 
inability  to  entertain  these  suits  arose  not 
from  incompetence  but  from  the  existence 
of  another  Court  with  a  preferential  ju- 
risdiction.    GHULAPPA   V.  R.\GHVENDRA 

SWAMIRAO.  6  B  L-  E-  77=28  B-  SSS- 
386.  8.  11— S.  i3— Res- judicata— Compe- 
tent  Court — Prior  decision  in  a  case  in  which 
second  appeal  did  not  lie  does  not  operate 
as  res-judioata  in  a  subseguent  suit  in  which 
second  appeal  is  competent. 
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Seld,  by  the  Full  Bench,  that  a  deoi- 
Bion  by  a  llunsif  In  a  case  in  which  second 
appeal  did  not  lie  cannot  operate  as  res- 
judicata  in  a  subsequent  suit  in  which  a 
Bocond  appeal  is  competent.  AWANASI 
GOUNDEN    V.    NACHAM.MAa     M-   L-   J., 

180S.  P-  41=29  Mil95-  (F.  B  ). 

337.  8.  11— S.  13— Competent  Court— Bes- 
judicata. 

In  order  to  establish  the  plea  of  rcs- 
judicata  the  Court  which  decided  the  for- 
mer suit  must  have  been  such  a  Court  as 
would  have  been  competent  to  try  and  de- 
cide not  only  the  particular  matter  in  is- 
sue in  the  subsequent  suit  but  also  the  subse- 
quent suit  itself  in  which  the  issue  is  sub- 
sequently raised.  (24  B.  456,  9  C.  439,  11  C. 
301  (P.  G.)  29  C.  707  ref,  5  C.  832  not  foil. 
24  M.   275  ref. 

It  is  the  competency  of  the  original 
Court  which  decided  the  former  suit  that 
must  be  looked  to  and  not  that  of  the  Ap- 
pellate Court  in  which  the  suit  was  ulti- 
mately decided  on  appeal.  23  C.  415  ref,  25 
C.  571,  10  C.  W.  N.  529  ref,  28  C.  7S 
dist,  8  M.  88  not  foil.  SHIBU  ROUT  v. 
BABAN  KOUT.  12  C- W- ST.  359  =  35.  C 
353. 

368.  8.  U— S.  13—Com-petent  Cmrtr—Codc. 
Provisions  of — Constrnctio7i  of  Statutes. 

Under  section  13  of  the  Civil  Procedure 
Code  a  decree  in  a  previous  suit  cannot 
be  pleaded  as  res  judicata  in  a  subsequent 
suit  unless  the  Judge  by  whom  it  was  made 
had  jurisdiction  to  try  and  decide  not  only 
the  particular  matter  in  issue  but  also  the 
subsequent  suit  itself  in  which  the  issue 
is  subsequently  raised.  Section  13  gons  be- 
yond the  law  laid  down  in  Duchess  of  King- 
sto7ii's  Case,  2  Smith's  leading  Casi:s,  10th 
edition,  page  713.  The  essence  of  a  Code 
is  to  be  exhaustive  on  the  matters  in  res- 
pect of  which  it  declares  the  law,  aud  it 
is  not  the  province  of  a  Judge  to  disre- 
gard or  go  outside  the  letter  of  the  enact- 
ment  according   to    its     true     con.^tr.iction. 

gokulmandard.  PUDiiANUND,  6  vy, 

N-,  C,  825  4  B  L-  E.  793=29  L  A-  193 
=29  C.  707  (P.  C). 

869-  S.  11— S.  13— Competent  Court— Res- 
judicata — Court  in  which  suit  was  inntituted 
— Custom  of  Motap. 

The  custom  of  Motap  exists  among  the 
Chundasama  Garasiaa  of  the  village  of 
Kharad   in   the  Dhandhuka  Taluka 

In  considering  the  compotenoy  of  a 
Court  for  the  purpose  of  deciding  on  a 
question  of  res-judicaia,  one  must  look  to 
the  powers  of  the  Court  by  which  the  suit 
was  instituted  and  not  to  the  powers  of 
the  Court  by  which  that  suit  was  de- 
cided on  appeal.  MALUBHAI  LUDHABHAI 
D.SURSANGJI  JALAMSaNGJI,   ^  B-  L-  B,- 

821=30  B  223 

370  8.  U— S.  i3— Res- judicata— Compc- 
tent  Court. 

A  judgment  passed  by  a  Court  not 
competent  to  hear  the  suit  cannot  operate 
ae  res-judicata.    And  a  fresh   suit    on    the 
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same  cause  of  action  cannot  be  dismissed 
on  the  ground  that  "  it  would  be  inex- 
pedient, aud  would  set  a  bad  example  and 
encourage  a  multitude  of  suits  fo;  the  same 
cause   of  action." 

The  legal  right  of  a  party  to  bring  a 
suit  aud  to  have  it  determined  by  the  pro- 
per court  created  for  the  purpose  of  de- 
termining such  suit  cannot  he  barred  up- 
on the  considerations  of  pol.cy  or  expedien- 
cy. SRI  VIKRAM\  Dao  M>H\RVPILU- 
GAM    V.    GUNaPUBAM    DEENABANDHU. 

9  W.  N,  C,    257=32    I-  A.  45  =  2.   A. 

L-  J.  135  =  28.  M-  42.  (?.  C) 

371-  S.  II— S.  13—C'miJCtent  Court— Com- 
mittee  of  Uudh   Tahiqdari. 

A  Goramittc-o  of  Oudh  Talukdars  had 
dismissed  a  claim  for  mnintenanoo  which 
was  brought  forward  by  the  respoudent  in 
the  case,  on  the  ground  that  the  respondent 
had  been  adopted  into  amjther  family  and 
had  consequently  ceased  to  h.vv.5  any  in- 
terest in  the  heritage  of  his  n-ituval  fa- 
mily. The  award  was  s'lbsequently  ainrm- 
ed    by  the    Financial  Comraisi  oner. 

Held — That  the  Gomaiitteo  of  the  Oudh 
Talukdars  was  not  in  any  soasj  a  "0)urt" 
within  the  meaning  of  S.  13,  C.  P.  O.,  aud 
was  much  less  a  Court  with  competent 
jurisdiction  within  the  meaning  of  the  sec- 
tion, and  that  the  committee  hid  no  jur- 
isdiction to  dcoide  the  quostioa  of  adop- 
tion. 

Sdi  also — Thai  tb;  alnrmation  of  the 
award  by  the  Financial  Comm'Ssioner  could 
not  give  jadicial  validity  to  the  decision 
of  the  said  Committee  on  a  point  outside 
their  jarlsliotion.  -a\'t  SH\.NK\R  PIXA- 
TAB  3XNGH  V.  RAGHURVJ  .SIN'rH  — 
(UOUD     COT.LISS.)     -J    A.      '^-     J-    437  =  U     C- 

M.  Jf.  841  =  9  3  L-  a.  757.  4  C  £.•  J. 
13=17  !£■  ".  J  334  =  34  L  A-  I3j.=2 
M.  I..  J-  233 =2.9-  A-  517- 

372.    S.   li.— S.   13—C}mr>eI:n.t   Court. 
The  word   competent   moai.s   competent 
to  trv  with   conclusive   e£f.20o,   as   regards  its 
jurisdiction  at  the   time  the   first   suit   was 
brought.     2-    O.    C.  281- 

S73  D.  11— S.  13— See  Specific  Relief  Act  1 
of   iS77   g.    iS    Col.    435  24,    il.  275. 

374  8-  II— S.  13— Competent  Court— Court 
of  comi>;tent  jurisdiction— Fccimia-ry  vnlne — 
Intcrssi— Effect  of  augmentation  of  claim  by 
subscfi'tcnt   interest.     T.  P.  A.  S.  83. 

For  ft  judgment  to  operate  B,srci-judi- 
cata  in  respect  of  the  same  snbjjct-matter 
tbo  value  of  the  matter  of  rei.ef  in  the 
subsequent  suit  must  not  be  above  the  pe- 
cuniary limits  of  the  jurisdiction  of  the 
Court  which  decided  thu  previous  suit.  The 
jurisdiction  of  the  two  Courts  must  be  con- 
current  a",  regards  pecuniary  limit  fts  well 
as  suiiject-matter.  i.  R.,  12  I.  A..,  23  fol- 
lowed. 

The  augme-itafcion  of  the  claim  by  ac- 
crual of  interest  will  p>evonfc  th->  operation 
of  section  13,  Civil  Procedure  Gjuo.  10  Cal. 
6&7:  8   Mad.,   83  dislintfuished. 
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Mortgage  suits  do  not  form  an  excep- 
tion to    thia    rule. 

Seotiou    20'J   of    the   Coda   of   Civil   Pro- 
cedure  does  nut  upply  to   mortgage  decrees. 
GIllIY.\    CHETTIAR!;.   SaBAPATHY   MU- 
DALIAB.     29  M.  65. 
374.    A    Competent  Court. 

An  aw;ird  made  by  arbitrators  on  a 
point  outside  tlioir  jirisdictiou  can  not  bo 
accorded  judicial  validity  by  reasou  of 
affirmation  by  an  olBoer  who  has  juris- 
diction only  to  approve  awards  made  with 
jurisdiotioQ.  11  C.W.N.  841  =  6C.  L.  J. 
13  =9  B-  L  R  .  737  =  17  M-  L-  J-  354-4  A. 
L-  J.  497-2  iK-  L  T-  205  =29  A.  519- 

375.  S.  II- —  ii'.  lii — CompctaiU  Court — 
Small   Cause  Court. 

Throe  suits  between  'the  same  parties 
were  pending  in  the  Court  of  Subordinate 
Judge,  two  on  the  Small  Cause  Court  side 
and  one  on  the  ordinary  side.  It  was  agreed 
that  the  suits  on  the  Small  Cause  side 
should  follow  the  result  of  the  suit  on 
the  ordinary  side  of  the  Court.  The  suit 
on  the  ordinary  side  was  decreed  and  so 
wore  those  on  the  Small  Causa  side  but 
on  appeal  the  decree  passed  in  the  suit 
on  the  ordinary  side  of  the  Court  was  set 
aside  and  at  the  rehearing  of  the  suits  on 
the  Small  Causa  side  it  was  contended 
that  the  decrees  should  be  set  aside  as  the 
final  decree  in  the  other  suit  operated  as 
res-j  ndicala. 

3dd,  that  the  plea  was  valid  for  the 
Court  which  passed  the  decree  la  the  other 
suit  was  competent  to  try  these  suits.  Its 
inability  to  outertaiu  these  suits  arose  not 
from  incompetence  but  from  tho  existence 
of  auottior  Onirt  with  a  preferential  juris- 
diction.     GHULAPPA    V.     RACraVENDIiV 

SWAMIR\0.    6  B.  Ij.  R.  77=23  B.    338- 

See  also  :i7  M,  63. 

376  S.  11— S.  13— Competent  Court— Uei- 
judioata — Motap — Jhalla  Garasias  of  Limri 
in  K'lttiawxr. 

Among  the  Jhalla  Garasias  of  Limri  in 
Kattiawar  according  to  custom  prevailing 
amoug  them  tho  eldest  member  of  a  family 
or  the  represeutativa  of  the  eldest  member 
is  entitled  to  mHap  and  the  extent  of  the 
motap  is  extra  sbara. 

It  is  clear  from  E^plaaation  VI  of  s. 
13  of  the  Civil  Procedure  Cole  that  the 
section  is  not  confined  to  deecoa  passed  by 
British  Indian  Courts.  PRITHtSING-JI  DE- 
VISINGJI  y.  UJIBD3INGJI  SAiSfGAJI.  6 
B  li.  R  98. 

377  S-  \i~S.  13— Competent  Court. 

The  judgment  of  a  Court  which  has 
no  jurisdiction  over  the  subject  matter  of 
the  litigation  must  he  treated  as  null  and 
void  and  need  not  be  adjudged  to  be  such 
by  a  formal  and  direct  proceeding  to  have 
it  vacated  and  reversed,  the  pirt.iescan  ig- 
nore its  oxistanoo  altogether.  GULVBSVO 
V.  ntlOWDHRY    MADHOLAL.     2  C-    !■  J- 

384=9  C   W-  !!■  958. 

378  S  11—5.  13— Competent  Court. 

A   party   can  show   in    fcha     same   case 
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that  the  judgment  set  up  against  him  as  a 
res-j udU\i\t  was  that  of  an  inriompeteut 
Court  or  was  obtained  bv  fraud  or  collu- 
sion. BAN-![L\L  V.  DHAPO.  A-  W.  N- 
1^93.  p.  33=24  A-  242-  S^e  Act,  l  of  1ST2 
6.  li  Col.  ISO. 

See  to  the  sim<i  effect  Act  1  of  1S72  S.  4i 
—28  A.  372  =  A.  W.  N.  190 1  P.  25  also  32  G. 
357  S.  115    Act   1  of  1S72  Col.  23S. 

379  S.  11— S.  13— Competent  Court— En- 
quiry as  to. 

A  Court  can  enquire  into  the  jurisdic- 
tion of  Coiirt  which  passed  the  former 
judgment  and  se3  if  it  is  not  void  for  v?ant 
of  jirisdictiou.     2  L-  B-  R-  24. 

330.  8.  11— S.  13 —Competent  Court-Con- 
structian  of  statutes.  G  C.  W.  N.  825  P.  C. 
See   No.  36S  supra. 

Sec  also -21  M.  275,  20  M.  65,  24  A.  2i1, 
25  A.  272,  32  C.  357  supra. 

39L  S-  11— S.  13 — Bes-judicata-Rjiie  cases 
— Effect  of  decree  passed  for  rents  of  previ- 
ous'years— Dnrjal  Tenaniy  Act  {VIII of  1SS5), 
Section  51- -I' resumption  as  to  rale  of  rent. 

Held,  that,  so  far  as  the  rants  of  the 
years  which  wore  in  contest  in  the  previ- 
ous suit  were  concerned,  the  decision  ia 
the  previous  suit  was  an  absolute  bar  un- 
der the  doctrine  of  res-judicata  to  any  suit 
for  the  rents  of  those  years.  But  so  far 
as  the  rents,  or  rates  of  rent  of  subse- 
quent years  were  coucornod,  the  judgment  in 
the  previous  suit  could  not  be  held  to  bo 
an  absolute  bar  as  to  prevent  the  par- 
ties from  raising  the  question  in  a  subse- 
quent suit.  The  prior  decision  might  ba 
taken  to  determine  the  rent  claimed  in 
that  suit,  and  to  give  rise  under  Section  51  o£ 
tha  Bengal  Tenancy  Act  to  the  presumption 
that  the  rents  for  subsequent  years  ra- 
miined  the  same.  M\H  VRANI  BE>J1  PAR- 
SH\D  KOERI  u.  RVJ  KQJIAR   GHOVVBEY. 

6  G\»N.  533  (539)-  ,  ^      ^  ^     , 

382-  S.  11— 'i'.  1-^ — Competent  Court-Road- 
cess. 

Decree  for  cesses  ohtained  previously 
do  not  operate  as  res-judicata  in  subse- 
quent suits  as  regards  tha  dua  rata.  They 
are  admissible  in  evidence  and  raise  pre- 
sumption  as  to  the   rat)   originally    decreed. 

Tho  publicitioQ  of  a  valuation  roll  ig 
not  a  condition  precedent  to  the  attaching 
of  liability  to  pay  road  cess  for  rent  pay- 
ing lands. 

25  Cil.,  725,  followed,  13  Cat.,  197,  dis- 
tinguished. 

Tlio  amount  of  road  cess  payable  by 
landlords  and  tenants  is  not  fixed  for  all 
time.  It  is  a  variable  quantity  changing 
from  year  to  year  according  to  the  valu- 
ation of  tha  estate  made  by  the  Collector 
and  tha  rates  fixed  by  him  for  tho  levy 
of  cesses  for  the  year.  Therefore  that  be- 
cause decrees  ware  passed  for  cess  at  one 
rate  in  previous  years,  it  do  s  not  follow 
he  is  to  gat  cess  at  that  rata  for  ever. 
Such  decrees  are,  no  doubt,  admissible  in 
ovidenoe,  and  there  is  a  presumption  that 
1  tha   tenant  ia    liable  to   pay  at   tho   decree 
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rate.  They  do  not  have  the  effect  of  res- 
judicata.  Tlie  fact  that  the  CoUector'a  valu- 
ation roll  was  filed  in  the  previous  litig- 
ation does  not  make  any  difference.  BIC- 
KKTS  V.  RAMESWAR  MALTA.  28  C-  109- 
383-  S-  ll—S.  13-Compelent  Court— Deci- 
sion of  a  Court  in  Dritish  India,  not  res- 
judioata    in   Berar. 

lu  British  India,  it  is  Act  XIV  of  1882 
enacted  by  the  Governor-General  in  Council. 
In  Berar  it  is  a  replica  of  this  enactment  set 
up  by  an  executive  order  of  the  Govern- 
ment of  India  in  the  Foreign  Depariment. 
In  Berar  the  judgment  of  the  Nagpur 
Court  is  a  Foreign  jidgraent.  Hence  a 
matter  decided  by  a  Court  in  Nagpur  is 
cot  res  judicata  as  aprilied  to  Berar.  29  C. 
707  (715)  followed.  SYED  IMAM  v.  MO- 
HAMAD  SHIKANDAR.     4  N- L- R- 61- 

884  S.  11— S.  13— Rent  and  Civil  Courts 
— 2\tlc  Question   of — Orders   of  ejectment. 

When  a  Rent  Court  orders  the  eject- 
ment of  a  tenant  upon  one  of  the  groundi 
mentioned  in  S.  .53  of  the  U.  P.  Tenancy 
Act  deciding  itself  tinder  S.  199  of  the  Act 
the  question  of  title  against  him,  he  is 
barred  by  the  rule  of  res-judicata  from  re- 
opening the  question  of  title  in  a  civil 
court.  SALIG  DUBE  v.  DEOKI  DUBE. 
2  A.  L.  J.  334. 

385  S.  11— s.  13.— Rent  and  Civil  Courts 
res-judicata — Finallij  decided — Limitation  Act 
(XV  of  1S77)  Schedule  II,  Article  131— Adverse 
possession — Rent — Non-payment  for  twelve 
years. 

Mere  non-payment  of  rent  for  a  period  of 
twelve  years  prior  to  suit  is  not  enough  to 
bar  the  landlord's  right  to  collect  the  rent. 
There  should  be  a  refusal  of  the  landlord's 
enjoyment  of  his  right  for  twelve  years  prior 
to  suit. 

In  a  previous  suit  the  plaintiff  claimed 
kattubadi  for  eleven  fastis  from  1295^  1305. 
The  Court,  after  stating  that  "the  defence  was 
inter  alia,  that  the  suit  was  barred  by  limita- 
tion, and  the  question  is  the  only  one  which 
need  be  considered  in  the  case,"  gave  a 
finding  in  the  affirmative,  basing  its  conclu- 
sion upon  the  single  circumstance  that  the 
plaintiff  had  not  proved  that  he  had  collected 
any  kattubadi  within  12  years  prior  to  the 
date  of  the  suit. 

Held,  that  the  dismissal  t)f  the  previous 
suit  did  not  operate  as  a  bar  to  the  present 
suit  for  kattubadi  for  subsequent  fas'is. 
That  it  was  neither  competent  nor  proper  for 
Court  to  depart  from  the  unequivocal  state 
ment  in  the  judgment  as  to  what  was  decided, 
and,  because  such  decision  would,  hy  itself, 
be  unsound  with  reference  to  the  reason 
assigned  for  it,  to  substitute  something  else 
quite  different,  in  order  to  make  it  seem  right 
so  as  to  enable  one  of  the  parties  thereto  to 
found  a  plea  of  res-judicata  thereon  JALA- 
SUTRAM  LAKSHMtNARAYANA  v.  ZEMIN- 
DAR OP  VALLUR  16.  LI.  L.  J.  85=29.  M- 

886  S.  11- S.  13— Rent  and  Civil  Court  Res 
-judicata— 5aj^  by  tenant  to  compel  landlord  to 
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tender  palta — Suit  by  landlord  to  compel  accep- 
tance oj  palia — Decisions  in  both  suita  aijainst 
tenant — Appeal  by , tenant  against  one  decision 
only — How  far  thc\other  judgment  res-judicata 
in  appeal — Practice — Procedure. 

An  appellate  tribunal  is  not  precluded 
from  dealing  with  a  question  which  comes 
before  it  on  appeal,  because  an  inferior 
Court  had  given  a  dec  sion  upon  the  same 
facts  in  a  case  other  than  the  one  under 
appeal  between  the  same  parties^and  at  the 
same  time  as  the  decision  in  the  case  under 
appeal. 

A  tenant  sued  the  landlords  to  compel 
them  to  grant  a  patta;  subsL.riently  the 
landlord  sued  the  tenant  for  enforcement  of 
acceptance  of  the  patta  tendered  hy  him 
for  the  same  fasli.  The  suits  were  tried 
together.  The  tenant's  suit  was  dismissed 
and  the  landlord's  suit  was  allowed.  The 
tenant  appealed  only  against  the  decision 
of    the   Court   in    the  suit  brought  by  him. 

Held,  that  the  failure  cf  the  tcLant  to 
appeal  against  the  deciiion  in  the  suit 
brough  by  the  landlord  did  not  preclude 
the  appellate  Court  from  disposing  of  the 
appeal  preferred  by  the  tenant  on  the  merits. 

The  proper  course  was  to  have  allowed 
the  appellant  to  amend  his  memorandum 
of  appeal  so  as  to  make  it  an  appeal,  in 
both  suits.  PANCHANADA  VELAN  v.  VAI- 
THINATHA   SASTRIAL.     16  M-  L.  J.  63. 

33S  (a).  S-  11— S.  13— Rent  and  Civil 
Courts — Bengal  Tenancy  Act  (VIII  of  1SS5,  be- 
fore its  auiendment),  sections  101-119  and  189- 
Application  for  preparation  of  Record-of- rights 
— Procedure — Legal  effect  of  Decision — Revenue 
officer — Res  jadioata. 

Upon  an  application  under  section  103 
of  the  Bengal  Tiiia-.icy  Act,  made  by  a  pro- 
prietor orta  tenure-holder  for  the  preparation 
of  a  record  of-rights,  the  Revenue  offijer  is 
compoteut  to  make  a  survey  and  measure- 
raout  of  the  lands  and  to  record  thfl  particu- 
lars specified  in  section  102.  When  the 
tenancy  is  denied,  it  is  absolutely  necessary 
for  the  Revenue  officer  to  deal  with  the 
question  adopting  the  procedure  laid  down 
in  section  101,  in  order  to  enable  him  to 
make  the  necessary  entries  under  section  102 
of  the  Act,  that  i*,  the  entries  relating  to 
the  name    and   status    of    the    tenant. 

The  decision  of  the  Revenue  officer  haa 
the  force  of  a  decree  under  section  107  of 
the    Act. 

But  he  being  not  competent  to  final- 
ly adjudicate  the  question  for  all  purposes, 
his  decision  does  not  operate  as  res-judi- 
cata on  the  questions  of  title,  ejectment 
and  mesne  profits  in  a  suit  subsequently 
brought    in   the    Civil   Court. 

Gliosh,  J.  contra. — The  Civil  Court  can- 
not try  a  subsequent  suit  by  the  landlord 
to  eject  the  tenant  and  for  mesne  profits, 
as  the  matter  is  res-judicata  2  C.  W.  N. 
491  ;  27  Cal.,  167:  17  Cal,  731;  30  Cal.,  249, 
referred  to.  DHARANI  KANTA  LAHIRI 
(CHAUDHURIJ    V.   GABAR    ALI    KHaN.— 

7  W    N-  C-,  13.  =  30  C  339. 
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387-  S.  11— S.  13— Competent  Court— Fin- 
ally dscided — Decree  upheld  on  strength  of 
oath. 

To  mako  a  matter  res-jtidicata  it  is  not 
neoeagary  that  the  two  suits  must  be  open 
to    appeal   iu    the    same   way. 

Held,  that  the  present  suit  was  within 
the  competency  of  the  Court  which  tried 
the  other  suit  aotwifchstandlng  that  in  that 
other  case  there  could  have  been  no  se- 
cond appeal.— 27  Mad.,  273  ;2S  Cat.,  7d,  fol- 
lowed;  itf  Mad.,  ISO,  nf erred   to. 

As  between  the  parties  a  decree  arriv- 
ed at  after  the  taking  of  an  oath  on  a 
question  of  fact  involved  iuthe  case  is  none 
the  loss  a  final  adjudication.  — i.  R.  I.  H. 
L.,  S.C.  117  ;  1.  Ch.  37(1895):  5  Mad.,  259 
referred    to.    AHMED  v.   MOIDIN.    24   M, 

But  See  16  M.  L.  J.  41—29  M.  193 
supra   S.   11.  In   issue. 

388-  S-  11-— S-  13— Bengal  Tenancy  Act 
fVIlI  of  1S85),  Chapter  X—Rate  of  rent  dec- 
lared in   settlement  proceedings. 

The  plaintiffs  sued  for  rent  from  1895 
to  1897  at  a  certain  rate  stated  to  have 
been  declared  iu  the  proceedings  of  the 
Settlement  Officer,  who  was  making  a  re- 
oord-of-rights  under  Chapter  X  of  the  Bon- 
gal  Tenancy  Act.  The  fiual  publication  of 
the  record-ot-rights  was  made  on  the  13th 
January  1894. 

The  defendant  stated  that  the  rata  of 
rent  was  lower  and  relied  on  a  decree  for 
rent   from    1886   to    1890. 

Held,  that  the  decree  could  not  affect 
the  rate  claimed  by  the  plaintiffs.  RAJ.\H 
PUDJIANAND  SINGH  t>.  GHANSHAM 
MISSKB.     6-    C-    W-  N-  914- 

389-  8.  11.— S.  i3-— Res-judicata— Cowpc- 
tent  Court — Question  of  title  decided  by  Re- 
venue   Court. 

Where  it  was  necessary  for  a  Revenue 
Court  in  order  to  enable  it  to  make  a  dec- 
ree in  a  suit  for  profits,  to  decide  a  ques- 
tion   of    title — 

Held,  that  the  decision  was  not  con- 
clusive iu  a  subsequent  suit  brought  iu 
the  Civil  Court  to  try  the  question.  IS 
AIL,  270,  26  AIL,  601  referred  to.  INAYAT 
ALI    KHAN    V.    MURAD   ALI    KH.VN,       A. 

W.  N.  1905-  P-  103=2-    A.  L-  J.  285  = 
27-   A-  569. 

3^30  S  11.— S.  13.— Rent  and  Civil  Courts 
Jioi-iixJi'iaata,— Competent  Court— Suit  for  rent 
decred  by  Revenue  Court — Suit  for  declaratory 
decree  lo  the  effect  that  counterpart  of  the  lease 
on  lohich  the  suit  was  based  was  not  genuine. 
Where  a  suit  for  rent  filed  in  the  Reve- 
nue Court,  was  decreed,  and  the  counterpart 
ot  lease,  relied  on  by  the  plaintiff,  was  held 
genuiao,  aud  the  defendant  filed  a  suit  in  the 
Civil  Court  for  a  declaratory  dei;io6  to  the 
effect  that  tho  documont  was  not  genuine — 
Held,  that  tho  adjudication  of  the  question 
by  the  Revenue  Court  did  not  operate  as 
res-j:id.icala,  on  the  ground  that  the  Revenue 
Court  was  not  competent  to  try  the  suit  tiled 
in  the  Civil  Court— 6.  C.  W.  N.,   S25,  and   W. 
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N.,  AIL,  1901,  p  -19,  referred  to.  GUMTI  KUN- 
WARy.GUDRI.  W-  N-  A-  1902  P-  220  = 
25-  A- 138' 

391  S.  U— .S.  13.— Rent  and  Civil  Courts 
Ros-judicata — Question  of  title  decided  by  Rent 
Court. 

When  an  Assistant  Collootor  hears  a  suit 
loriJrofits,  or  for  rant,  or  any  suit  which 
under  the  Rent  Act  he  is  competent  to  hear, 
it  is  necessary  for  him  for  the  purpose  of  that 
suit  to  decide  every  question,  whether  of  titla 
or  otherwise,  which  may  be  raisod  before  him, 
Those  questions  he  decides  only  incidentally 
aud  for  tho  purpose  of  arriving  at  a  correct 
decision  on  the  matter  in  dispute  between  the 
parties  litig  ting  before  him.  His  decisioa 
cannot  be  treated  as  res-jndicata  in  a  subse- 
quent suit  in  a  Civil  Court  in  which  the 
proprietary  title  is  in  question.  ASHRAP-UN- 
NISSA    u.  Aljl  AHMAD.  W.  N- A'  1904>  P- 

141  =  261.  A-  601. 

392  8.  11— S.  13— Revenue  and  Civil 
Courts    "of  competent  jurisdiction." 

When  as  between  parties  to  the  Revenua 
suit,  a  Civil  Court  of  oompetont  jurisdictioa 
has  decided  tho  title  to  the  property  adversely 
to  the  plaintiff  who  claims  profits,  tho  reve- 
nue Court  is  not  competent  to  ignore  that 
decision,  and  that  decision  being  binding 
upon  the  Revenue  court,  and  the  suit  should 
be  dismissed.— DURGA  SIIANKAR  v.  GUB 
CHARAN.    2  A-  L-  J.  834- 

393  S.  11— S.  13— Revenue  Court— Order  of 
Sea  N.  W.  P.  Rmt    Act   1281— S.  93,  95— 

NAIDAR  V.  B\RU  MAL,    A-  W-  N-  1901  P. 

204=24  A   153. 

Si)4  S.  11— S.  13  -Court  of  Jurisdiction — 
Competent — Res-judioata — Revenue  Courts  de- 
cision— No  Resjudicitii,  in  a  Civil  Court  for  a 
suit  for  substantially  the  same  relief —  tf.  P. 
Bent  Act  s.36  and  39^Decision  of  rent  court  that 
defendant  was  not  a  tenant — Suit  for  ejectment 
in  Civil  Court. 

The  plaintiffs  applied  to  a  Rent  Court 
for  dispossession  of  the  defendant  alleging 
that  he  v/as  their  tenant,  but  ultimately 
it  was  found  by  the  appjUata  Court,  that 
the  defendant  was  either  the  owner  or  a 
rent-free  tenant  of  macy  yearo'  standing, 
and  that  ho  could  not  b3  ejicted.  The 
plaintiffs  then  made  an  application  to 
have  rent  assessed  on  tho  same  land  in 
respect  of  which  they  had  previously 
sought  to  eject  tho  defendant,  but  this  ap- 
plication also  was  rejootad  on  the  finding 
that  the  defendant  wis  in  adverse  posses- 
sion. Subsequently  tho  plaintiffs  brought 
the  present  suit  in  a  Civil  Coarc  to  eject 
the  defendant  as  a  trespasser  from  the 
laud  under  previous  litigation  and  from 
some  other  fields.  It  was  urged  on  behalf 
of  the  dofondant  that  the  suit  was  barred 
as  res-judicata  under  section  13  of  the 
Civil    Procedure  Code. 

The  appellate  Court  couiirmod  the  deci- 
siou  of  dismissal  of  the  lower  Court  relat- 
ing to  the  Und  under  previous  litigation 
but  remanded  the  case  under  section  5o2 
ot  the  Civil  Procedure  Code  eta  regards 
tho   other   fields. 
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Held,  on  second  appeal,  that  the  suit 
ia  the  Civil  Court  was  not  barred  as  rcs- 
judicata,  for  section  13  of  the  Civil  Pro- 
cedure Code  ouly  applies  in  cases  where 
the  Court  whose  decision  is  cited  as  res- 
judicata  was  competent  to  try  the  second 
case,  and  this  suit  being  a  suit  in  eject- 
ment for  dispossession  of  a  trespasser,  was 
ouo  which  no  Rent  Court  could  try.  15 
AIL,    189  distinguished. 

Held,  also  that  the  order  of  remand 
■was  bad,  for  section  562  of  the  Civil  Pro- 
cedure Code  authorizes  a  remaud  only 
where  the  entire  suit,  and  not  merely  a 
portion  of  it,  has  been  disposed  of  by  the 
original  Court  on  a  preliminary  point.  11 
All.,  488  fUlooed.  MAHESH  PRASAD  «. 
EANJOR  SINGH.  A.  W-  N-  1904-  p.  202 
=1  A-  L.  J.  202=27.  A-  163- 

395  S.  11- — S.  13— Revenue  and  Civil 
Court — Eos-judicata — Suit  for  rent — Decision 
on  application  under  Section  43,  N,  W.  P. 
lient   Act  (XII  of  ISSl). 

On  an  application  under  section  43  of 
the  N.  W.  P.  Eent  Act,  there  can  be  no 
decision  as  to  the  liability  of  a  tenant 
to   pay    rent. 

When  a  suit  for  rent  is  brought,  a  pre- 
vious decision  on  an  ^application,  made 
under  tbe  above  section,  does  not  operate 
as  res-judicata  on  the  question  of  the  te- 
nant's liability  to  pay  reut — W.  N.,  All.. 
1903,  p.  40,  followed.  J  AFAR  KUAN  v, 
GHULAM   MUHAMMED   W- iN-    A..    1903 

p.  41  =  25  A  282 

393  S.  U — 5'.  13 — Res  judicata — Revenue 
Court,  Decision  of,  on  luestion  of  proprietary 
title. 

In  a  suit  of  a  civil  nature  such  as  a 
suit  for  a  declaration  of  proprietary  right, 
an  adverse  decision  on  the  question  of 
title  previously  passed  by  a  Beveuue  Court 
even  when  it  was  necessary  for  Revenue 
Court  to  determine  the  question  of  the 
title,  does  not  operate  as  res-judicata  so  as 
to  oust  the  jurisdiction  of  the  Civil  Court 
to  give  its  decision  on  the  right.  3.  All., 
40;  -4  All.,  428:  0  All.,  403;  W.N.  All, 
1902  p.  220;.  W.N.  All,  1901  p.  407 ;  19  All, 
101,   referred   to.     RANI    KISHORI  v.  BA.JA 

BAM  A-  W.  N.  1904,  p.  109  =  26-  A-  4G8. 

397-  S.  11— S.  is—Settlement  L\fficci's  de- 
cision— Res-judicata — Bengal  Tenancy  Act, 
1885,   Sections   105   and    106. 

Section  "lOo  of  the  Bengal  Tenancy  Act 
lays  down  that  during  the  pendency  of 
the  draft  publication  any  person  affected 
by  an  entry  in  the  record  may  raise  an 
' objection'  with  regard  to  it,  which  the 
Beveuue  Officer  is  to  'receive'  and  'con- 
sider' and  dispose  of  in  a  summary  man- 
ner. Prom  an  order  disposing  of  such  an 
'  objection'  there  is  no  appeal  and  no  second 
appeal,  and  the  order  oauuot  have  the  efieot 
of  res-judicata. 

A  'dispute'  under  Section  lOG  is  to  be 
'heard'  and  'decided'  by  the  Revenue 
Officer  under  the  procedure  laid  down  iu 
the  Code  of  Civil   Procedure   for   tho  trial 


of  suits  and  is  subject  to  appeal  and  second 
appeal,  and  tho  order  passed  in  such  a  case 
will   operate  as  res-judicata. 

1  C.  W.  N.  294;  S.  C.  24  Cal,  402,  con- 
sidered. SHEIKH  KURBAN  ALI  v. 
SHEIKH   JAPAB    ALI.     5  Vf.  If.  ,C.    798- 

398-  S-  11— S.  1.3— Settlement  OJJlcer's  deci- 
sJoit-Ros-judicata — Bengal  Tenancy 'Act  (YIII 
of   188.5),    Sections  104  {.?)  and   107. 

Decisions  in  proceedings  taken  under 
the  2nd  clause  of  Section  104  of  the  Bengnl 
Tenancy  Act  in  consequence  of  apijlications 
made  by  the  landlord  for  a  settlement  of 
the  rent  have  tbe  effect  of  decrees  and 
everything  necessary  -to  be  decided  for  the 
purpose  of  arriving  at  the  decisions  must 
be    held    to    be    decided   in    them. 

It  is  necessary  to  determine  the  status 
of  tho  tenant  iu  order  to  decide  what  is 
a  fair  and  equitable  rent,  and  when  that 
question  is  decided  it  operates  as  res-judi- 
cata between  the  parties  and  cannot  be  re- 
opened afterwards.  24  Cal,  711,  distin- 
guished. DURGA  CHURN  LAW  v.  BASIB 
MANDAL.    6  C.  W.  KT-   238- 

399  S.  11- S.  13— Order  of  Settlement  Offi- 
cer how  /ar  res-judicata— CT.  P.  Revenue  Act, 
S.    63  and   63. 

S.  63  of  U.  'P.  Revenue  Act  does  no 
more  than,  as  regards  the  list  of  tenants, 
directs  the  Settl.mcut  Officer  that  par- 
ticulars respecting  them  he  is  to  men- 
tion in  the  list.  It  iu  no  way  extends  or 
amplifies  the  authority  given  by  S.  66.  An 
order  passed  by  a  Settlement  Officer  record- 
ing the  name  of  a  person  as  occupancy 
tenant  of  certain  sir  land  on  the  basis  of 
posisesion  under  S.  63,  Act  XIX  of  1873,  is 
no  'more  than  an  executive  order  and  can- 
not operate  as  res-judicata  in  a  subsequent 
litigation  between  parties  who  applied 
ag  linst  each  other  to  that  officer  for  entry 
of  names.  1901  A.  W,  N.  2'J4  relied  on. 
V\  A.  101  and  18  A.  340  referred  io.— HA- 
MID-UN-NISSA  V.  ABDUL  HAMID.  J  A- 
L.  J.  9. 

400  S  II— S.  13— Heard  and  finally  decided 
— Res-judicata — Finally  decided— Suit  dismis- 
sed in  defendant's  absence  on  plaintiff's  fai- 
lure  to   advance     evidence. 

Section  13  of  the  Civil  Procedure  Code 
does  not  apply  to  a  case  when  in  the 
previous  suit  which  is  sat  up  as  a  bar, 
the  defendant  was  absent  at  the  date  of 
tieaving  and  tbe  suit  was  dismissed  on  the 
failure  of  the  plaintiff  to  adduce  any  evi- 
dence. 13  All,  53  referred  to.  DOMA  BAM 
V.    RAGHU  NATH    PANDIT.     10  C-  W.  N- 

40. 

401  S-  11  —S.  13— Beard  and  decided  and 
not   merely  in  issue — Res-judicata. 

In  the  previous  suit  tbe  plaintiff  claim- 
ed in  the  first  place,  the  winding  up  of  a 
partnership  busines.5,  the  defendant  being 
regarded  as  a  co-partner  in  the  business, 
which  was  being  managed  by  him;  in  the 
second  place,  for  an  account  being  taken 
fro_n  the  defendant,  ho  being  regarded  as  tho 
nibuaging  partner;  and  in   the   third  place, 
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for  tho  recovery  of  sucb  sums  of  monoy 
as  niigUt  upon  the  taking  of  an  account 
from  the  dulcndaut  be  found  due  to  the 
plaintitJ.  Tho  suit  was  dismissed,  tho 
Court  having  hold  that  the  plaiutiti  and 
defendant  wore  not  partners,  and  also  that 
one  of  the  terms  of  tho  contract  between 
tho  parties  was  not  that  which  the  plaiu- 
tiff  alleged,  namely,  that  the  defendant 
should  lako  over,  at  tho  time  of  tho  disso- 
lution of  the  partnership  business,  all  the 
outstandings;  plaintiff's  request  at  the  con- 
clusioo  of  the  trial,  that  an  account  might 
bo  decreed  against  tho  defendant,  he  being 
treated  as  a  servant  which  he  alleged  him- 
self  to    he,  was  rejected. 

Ucld,  lliat  a  subsequent  suit  for  an  ac- 
count and  for  recovery  of  such  sum  of 
money  as  upon  the  taking  of  such  account 
may  bo  found  due  to  the  plaintiff  from  the 
defendant,  the  latter  being  regarded  as  tho 
plaiutili's  servant,  was  not  barred  but 
the  decision  as  to  tho  term  of  contract 
could  not  be  questioned  in  the  subsequent 
suit.  UMESH  C'HUNDER  DEY  v.  SH.\R- 
BESSUR    GHUNDEll.     5  C-  'W-  N    804- 

402-  S-  ll^'S-  iS—ILanl  and  decided — 
Issue  decided  in  prior  suit  without  produc- 
tion of  document — Document  not  fully  execut- 
ed at   the  lime. 

Where  the  plaintiff,  a  panjotdar,  bad 
executed  a  kaliuUyat,  and  tho  defendant, 
anil  uhl,  sorved  up m  him  a  notice  under  S. 
36  o[  U.  P.  Rent  Cjutt  Act,  and  tho  rout 
court  ordered  his  ejectment. 

Held,  that  in  a  subsequent  suit  by  tho 
plaintiff  for  specific  performance  tho  deci- 
siou  of  the  Rent  Court  could  not  operate 
as  res-judlcata  as  for  want  of  a  lease  at 
that  time  (kabulitjal  not  being  itself  a  lease) 
plaintiff  could  not  sot  up  his  right  as  a 
perpetual  lessee  in  answer  *o  the  notice 
under  s.  3G  of  Act  XII  of  1881.  1904  1  A. 
L.  J.  R.  U6  foil.  M.\HAN'T  KASHI  GIR  v. 
JOOENDRA    N.VTII   GHOSH.     J.   A-    L.   J. 

616- 

403-  S.  11— S.  13— Heard  and  jinallij  de- 
cided— Different  suits — Appeal  in  one — Consi- 
deration— Pre-emption  suils. 

Where  with  regard  to  the  sale  of  certain 
property  three  suits  for  pre-emption  were 
instituted,  all  questioning  the  amount  of 
the  price,  and  they  were  disposed  of  by  one 
jadgment  awarding  to  the  different  sets  of 
plaintiffs  separate  shares  in  the  property  on 
payment  of  proportionate  amounts  of  the 
sale  consideration  which  was  put  at  a  much 
lower  figure  than  that  claimed  by  the  vendees 
preferred  an  appeal  against  tho  decree  in  one 
of  tho  suits. 

Held,  that  the  decree  not  appealed  against 
did  not  operate  as  res  judicata  on  the  ques- 
tion of  the  sale-consideration.  JHAMUN  v. 
BILASS    KUNWAH.     1  A.  !•■  J.  466. 

See  also  ^3  C.  1101-29  JX.  333  ;  F.  B. 
supra. 

See  for  other  cases  S.  11  Woomesh  Chandra 
Malta  V.  Baroda  Das  Malta.  US.  0.  17  and 
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Rnjendra  Nath    Qhosc   v.  Tranjini   Das.  1  C. 
L.  J.  2i8  infra. 

404-  S.  U— S.  13— Finally  dxid.'J-Viea- 
judicata— OriZci-  of  reference  to  Chumbers  pass- 
ed by  consent  of  parties — Subsequent  claim  for 
dainiiges  not  allowed. 

When  in  a  suit  for  dissolution  of  part- 
nership with  the  consent  of  parties  an  order 
of  reference  to  Chambers  was  made,  in  order 
that  the  accounts  of  the  partnership  might 
be  taken — 

Held,  that  the  order  of  reference  to 
Chambers  was  an  adjudication  by  consent 
on  the  question  of  the  right  of  the  plaintifl 
in  that  suit  to  a  decree  for  dissolution  and, 
on  the  alleged  right  of  the  defendants  in  that 
suit  to  damages  for  dissolution  before  the 
expiry  of  the  term  fixed  and  the  parlies  were 
not  at  liberty  to  go  behind  that  order  in  a 
fresh  suit.  A  fresh  suit  filed  by  the  defend- 
ants was  dismissed  as  barred.  NAGASAWMY 
AIYAR  V.  RAMAIYAR.     12  M-  L-  J-  445- 

405.  s.  11 — S.  13— Res-judicata — Rival 
pre-emption  suits— Same  judtjinent  in  both  suits 
— One  appeal  sufficient. 

When  two  suits  are  filed  by  two  persons 
in  respect  of  the  same  sul  j -ct-matter,  c.  gr , 
pre-emption,  against  the  same  defendant  and 
they  are  impleaded  in  each  other's  suit  and 
the  same  issues  are  fixed  in  each  and  tha 
suits  are  heard  together  and  dispused  of  by 
one  judgment  and  decree,  it  is  not  necessary 
for  the  party  agains*  whom  the  decree  is 
passed  to  file  an  appeal  in  each  case.  It 
is  sufficient  for  enabling  tho  Court  of  ap- 
peal to  give  a  binding  decision  with  res- 
pect to  any  matter  common  to  the  cases, 
if  that  party  appeals  in  his  own  suit,  though 
such  matter  has  been  decided  adversely  to 
him  in  the  other  suit  also.  The  adverse 
decision  in  the  other  suit  not  appealed 
against  does  not  preclude  the  Court  of  ap- 
peal from  entering  into  the  question  in 
each  party's  appeal.  P.  R.,  83  of  1888,  10 
All.,  1-23,  IG  Cal.,  288,  P.  R.,  23  of  18'JY,  31 
of  1898,  8  of  1904,  S.  C,  l'J4  P.  L.  R.,  1603 
referred  to.  JUGAL  KISHORE  v.  Mussam- 
mat  CHAMMO.     151   P-  L-  R-  1905- 

406.  S-  11-— S.  13—Eeard  and  finally 
decided — Abatement  of  suit — Effect  on  title — 
Res-jidicata. 

ihe  abatement  of  a  suit  under  section 
371  of  the  Civil  Procedure  Code  has  no 
other  effect  than  that  of  preventing  tho 
plaintiff  or  those  claiming  under  him  from 
suing  again  on  the  spme  cause  of  action. 
The  section  does  not  say  that  tho  title  of 
the  plaintiff  or  those  claiming  under  him 
is  extinguished  by  such  abatement,  and 
thit  in  any  suit  brought  not  by  but  against 
him,  the  plaintiff  cannot  defend  his  pos- 
session or  rights  by  relying  up^n  his  true 
title.  The  abatement  of  a  suit  under  sec- 
tion 371  has  not  tho  samu  effecc  as  res- 
judicata  under  section  13  of  the  Civil  Pro- 
cedure Code.  JAYASiNGH  LALCHAND  f. 
GOPAL  YESHWANT.    6  B-  !••  S.-  638- 
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407-  S-  11.— S.  13 -Heard  and  finally 
decided — Order  in  objection  proceedings — C.  P. 
C,    ^'.    563 

Where  a  claimant  does  not  bring  a 
suit  within  one  year  to  set  taside  an  ad- 
verse ordeiopassed  against  him  in  the  claim 
proceedings,  the  order  is  res-judicala  against 
the  claimant  in  subsequent  proceedings  and 
it  is  not  open  to  the  claimant  in  such 
subsequent  proceedings  to  contend  that  in 
truth  and  fact  the  claimant's  interest  was 
not  attached.  RAM.\SAMI  CHETTI  v.  AL.\- 
GIRI.^^AMI   CHETTI.     14   M-   L.   J-    14  =  27 

m  361. 

408-  S-  11— Explanation  I—S.  135. 

The  decision  and  not  the  institution  of 
a  suit  bars  a  repetition  of  the  same  Act.  The 
decision  of  an  issue  as  a  judicial  act  and  not 
the  commoucemt  of  a  suit  as  an  act  of  a 
party   constitutes     res-judicata.     A'    W-    N- 

1908,  p.  211  at  212. 

Sec  also  M  il.  333,  33  C.  1101,  29  A.  730 
s^ipra  binder  the  heading  "  heard  and  finally 
decided." 

N.  B. — Explanations  I  and  II  of  S.  II  of 
the  new  coda  are  new  and  do  not  correspond 
with  any  explanations  ot  S.  13  of  the  old 
code. 

409-  S-  \l.—E]:planation  I—S.  J3— Res- 
judicata — Pre-emption  suits  by  rival  pre- 
emtors — Final  decision  in  one  suit  operates  as 
res-judicata  in  the  other. 

Wliere  in  the  pre-emption  suits  filed  by 
rival  pre- emptors  the  plaintiffs  are  impleaded 
as  defendants  in  each  other's  suits,  and 
decree  is  passed  in  the  suit  instituted  first, 
and  the  unsuccessful  pre-emntor  files  appeal 
against  the  decree  passed  in  the  suit  in  which 
he  is  defendant,  but  omits  to  file  appeal  in 
the  counter-suit,  the  decree  not  appealed 
against  operates  as  res  judicata,  and  the 
appeal  in  the  other  suit  cannot  be  heard. 
The  Apjiellate  Court  may  in  a  fit  oase  keep 
the  appeal  ponding  and  allow  the  appellant 
time  to  enable  him  to  file  appeal  in  the 
other  case.  W.  N.,  All,  1887,  p.  301,  P.  B., 
S3  of  18SS,  referred  to.  GURMUKil  SINGH 
tj.  HARI  CHAND.  104  P.  L-  R-,  1903  =  8 
p.  R.  1904- 

410-  S-   ll-—E.eplanation  11— S.  13. 

The  judgments  in  two  suits  need  not 
be  open  to  appeal  in  the  same  way,  so  that 
the  decision  upon  an  issue  in  the  •earlier 
suit  can  bar  the  trial  of  the  same  is- 
sue in  the  latter  suit.  28-  C-  78-  See  also 
8i   M.    i4i. 

411.  S-  11-     -Bt-pZ.    U.S.  13. 

The  competency  of  one  Court  as  oom- 
pared  with  another  is  not  affected  by  the 
circumstance  that  in  the  one  case  an  ap- 
peal lies  in  the  first  instance  to  the  Dis- 
trict Court,  and  in  the'  other  directly  to 
the  Hight  Court,  20  P.  R.  1891,  27  P.  R. 
19 1 9,     1.57    P.     R.    1839     distinguished.   GIR- 

d;-ierlal    u.   deokinandan.   m.   p. 
R-  1907- 

412.  S.   \\—Expl.    US.   13. 

A  previous  decision  in  a  District  Mun- 
sifis  Court  in  the  exercise  o£  its    ordinary 


jurisdiotion  may  operate  as  res-judicata  ia 
a,    subsequent   suit  on    the   Small  Cause    side 

of  the  Court.    13  EC.  L-  J-  23=27  M-  63. 
413.     8.   II— Expl.   n-S.   13. 

Where  a  party  to  a  suit  has  not  got  a 
right  of  appeal  the  decision  of  that  suit 
does  not  opjrato  as  res-judicata  against  him. 
27  A    59  at  61. 

411.     S.    n—Expl.  Ills.  13— Expl.  I. 
This    explanation    reproduces    the   Eng- 
lish   rule    "if   a   thing   be   not   directly    and 
precisely    alleged    it   shall    be   no    estopol  " — 

3  B  L.  R.  450  =  23.  B  25- 

415.     S.   11— Expl.   HIS.  13.  Expl.  I. 

The  section  requires  that  the  mat- 
ter must  have  been  decided  in  the  former 
suit.  A  matter  alleged  by  one  party  may 
ba  in  issue  even  if  it  is  admitted  by  the 
other  party.  4  Q-  C.  408  at  418.  See 
also  36  M.  lOi   under  Expl.    IV  infra. 

416-  S.  11.  Expl.  -IVS.  13-Expl:  It 
Res-judicata — "Any  matter" — Court  giving 
leave  to  bring  fresh   suit. 

A  man  cannot  be  deprived  of  his  rights 
as  they  exist,  merely  because  he  put  for- 
ward   rights   that    did    not    exist. 

There  is  nothing  in  explanation  II  to 
section  13  of  the  Civil  procedure  Code  or 
in  the  section  itself  to  show  that  "  any 
matter"  means  "matter  arising  out  of  tha 
same  cause  of  action."  Tha  explanation 
applies  to  a  defendant  as  well  as  a  plaia- 
tia. 

The  mere  fact  that  tha  Court  refers 
the  party  in  its  judgment  to  a  fresh  suit 
is  not  sufficient  to  take  the  case  out  of 
the  ba.T  ol  res  judicata.  TARACHAND  J.\G- 
JIVANDAS   V.  BAI   HAN3LI.     6    B-     L-  R- 

594- 
417.     S.    U.—Expl.    IV— S.    13— Expl:   II. 

R.js  jadicata — Matter  directly  <ind  subataiUial- 
ly   ill   issue. 

In  a  previous  suit  broug'it  by  the  de- 
fendant's husband  against  tii;  piiintill,  for 
a  declaration  of  his  title  to  a  moiety  o£ 
a  garden  purchased  from  the  ancestors  of 
the  plaintili,  aud  for  partition,  the  suit 
was  not  defended,  and  aa  ex-parle  decrea 
was  passed.  In  a  subsequent  suit  by  tha 
the  plaintiff,  to  have  his  title  to  the  said 
garden  declared,  to  have  the  sale  to  the 
defendant's  husljand  set  aside  as  having  been 
made  without  legal  necessity,  and  to  re- 
cover possessiin,  the  defenoe  was  that  tha 
suit  as  regards  the  moiety  of  the  land  was 
barred  by  the  operation  of  S.  13  of  tha 
Civil    Procedure   Code: 

Hid,  that  the  question  of  the  validi- 
ty of  tha  sale  to  the  defendant's  husband 
ought  to  have  been  raised  by  way  of  defence 
to  the  previous  suit,  and  it  must  there- 
fore, by  virtue  of  Explanation  II  to  S.  13 
of  the  Civil  Procedure  Code,  bo  treated  as 
having  been  directly  and  substantially  in 
issue  in  that  suit,  and  was  consequently 
rcs-ji<dicala.  Sundar  v.  Parbati  (I.  L.  R. 
12  All.  51  ;  L.  R.  IG,  I.  A.  18G)  distinguish- 
ed. Id'ihabir  Pcrshad  Singh  v.  Macnagh- 
ten,  (I.   L.  R.   IG  Cal.  G82 ;  L^  R.,  10, 1,  A. 
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107)  aucl  Kamcsroar  Persliad  v.  Bajkumari 
BuUaii  Kocr  (I.  L.  R-  20  Cal.  79;  L.  R.  I'J 
I  A  234)  referred  to.— SHY.AM.A.  CHARAN 
BANERJI    V.    MRINMAYI    DEBI,  J.   L.   R- 

81  C-  79. 

418  S.  11-  E-'^P^-  ly—S-  13-Expl.  n 
Res-judioata— il/nWer  which  might  and  ought 
to  have  been,  made  ground  of  attack  in  for- 
mer  sttil. 

Tbe  plaintiffs  brought  a  suit  to  recover 
tbeir  sbare  by  right  of  iuhoritanco  iu  the 
estate  of  a  deceased  Mubammudan,  against 
the  widow  of  the  deceased.  The  widow  set 
up  the  defence  that  she  was  in  possession 
of  the  property  claimed  under  a  deed  of 
gift  from  her  lata  husband,  and  also  that 
she  was  entitled  to  hold  possession  of  tbe 
property  in  dispute  until  her  dower-debt, 
■which  she  alleged  remained  unpaid,  had 
been  discharged.  The  first  defence  of  the 
■widow  failed,  but  the  latter  defence  was 
accepted. 

Tlio  plaintiff  then  instituted  the  pre- 
eeiit  suit  agaiust  the  widow  for  redemp- 
tion of  the  property  upon  payment  of  the 
dower-dobt  if  any  remained  unpaid.  The  suit 
was  dismissed  on  the  ground  of   res-judtcala 

Held,  that  the  order  of  dismissal  was 
wrouff  for  the  suit  was  not  barred.  Ex- 
planaUou  II  of  section  13  of  tbe  Civil  Pro- 
cedure Code  was  not  applicable  as  the 
matter  involved  in  the  present  case  was 
not  a  matter  which  might  and  ought  to 
have  been  mado  a  ground  of  attaclc  in  the 
former  suit.  ZINAT-UN-NISSA  v.  RAJAN- 
1.  A.  L.  J.  498=A.  W-  N-  1904  P-  191 
=27  A.  142- 

419  S.  11  -  Expl.  1 V—S.  13  Expl.  11— Might 
and  ought — The  subsequent  claim  must  be 
within  the  knoiolcdge  of  the  person  during  the 
first  suit. 

A  first  brought  a  suit  as  heir  of  her 
father  claiming  that  an  account  should  be 
taken  of  tlie  partnership  between  hor  father 
and  the  defendants.  The  suit  was  dismiss- 
ed as  barred  by  limitation  under  Act  106 
of  the  Limitation  Act.  A  then  brought  an- 
other suit  against  the  same  defendants 
claiming  as  heir  of  her  father  and  mother, 
and  alleging  that  on  hor  father's  death 
the  mother  was  admitted  into  the  partner- 
ship; and  she  prayed  an  account  of  both 
the  partnerships. 

Held  (1)  that  so  far  as  the  partnership 
with  the  father  was  concerned,  the  claim 
was  barred  as  res  judicata  by  the  decision 
in  the  previous  suit— (2)  that  the  claim  re- 
lating to  the  partnership  between  her 
mother  and  the  defendants  cannot  be  re- 
jected as  res-judicata  unless  it  was  shown  that 
during  the  previous  suit  she  was  aware  of 
the  claim.  2  Bom.  L.  R.  872  followed, 
The  word  "might"  in  explanation  II  to  S. 
13  of  the  Civil  Procedure  Code  1882,  pre- 
supposes that  the  person  defending  or  at- 
tacking in  the  former  suit  had  knowledge 
of  the  matter  at  the  time  of  that  suit 
could   have   made   it  a  ground   of    defeuoo 
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or  attack  therein.     MANIKBAI  JEVARA.J  w, 
VIRCHAND   RAMCHaNDRA.     9    B-  L-  R. 

1020. 

420  S.  l\—Ei-pl.  17— S.  13  Expl.  II— 
R:s  judicata — Matter  which  mijhtand  ought 
to  ttave  been  made  a  ground  of  defence  in  a 
former  suit. 

A  sued  B.  to  recover  certain  unspeci- 
fied sums  alleged  to  have  been  realized  on 
his  behalf  by  B  as  refunds  of  octroi  duty. 
B  bad  previously  sued  A  for  a  general  ba- 
lance of  account  and  A,  as  defendant  in 
that  suit,  had  mentioned  but  omitted  to 
counter-claim  the  refunds  of  octroi  duty 
now  sued  for. 

Held,  that  sectin  13,  explanation  II,  of 
tbe  Code  of  Civil  Procedure  applied,  and 
the   suit  was  barred.     JAGAN  NaTH  u.  BAIj 

KISHAN.    4  A.  L-  J.  67  5= A.  W-  N- 1907 
P   275- 

421-  8.  11— Expl.  IV— S.  13,  Expl.  II— 
"Might   and  ought  to    have  raised", 

A  obtained  a  decree  for  money  against 
B  and  attached  several  villages.  While  un- 
der attachment  the  share  in  one  of  the  vil- 
lages was  sold  by  B.  to  C,  who  applied  for 
partition  of  that  share,  ^-i,  who  was  also  a 
co-sharer,  resisted  partition,  alleging  that 
he  was  in  adverse  possession  for  over  12 
years.  That  suit  was  dismissed.  He  then 
attached  the  share  as  the  property  of  his 
judgment  debtor. 

Held,  that  the  decree  in  the  former  suit 
did  not  bar  the  decree-holder  from  claim- 
ing the  share  in  dispute  as  the  property 
of  his  judgment-debtor.  A  silo  of  property 
which  is  under  attacljmont  is  not  void,  bu6 
voidable  at  the  option  of  the  attaching 
creditor  alone  if  he  wishes  to  proceed 
against  the  property.  In  a  suit,  therefore, 
not  brought  by  the  creditor  as  such  against 
the  purchaser,  the  plea  that  tlio  sale  is  void- 
able is  not  one  whicli  the  plaintiff  might 
and  ought  to  raise.  KAVAL  NARAIN  v. 
SAT   NARAIN.     2   A.  L-J.    265- 

422-  S-  n-Expl.  Zl'-S.  13-Expl.  11— 
"Might  and  ought" — Previous  decision  on 
a  preliminary  point — Second  suit  on  a  point 
not  decided  in  previous  suit. 

The  leading  provisions  of  section  13 
govern  its  explanations  which  must  bo  read 
thereto.  Two  of  those  conditions  are  :(1) 
that  the  matter  must  have  been  in  the 
former  suit  directly  and  substantially  in 
issue  and  (2)  that  it  must  have  been  heard 
and    finally  decided  in  that  suit. 

The  explanation  only  lays  down  that 
if  a  matter,  which  might  and  ought  to 
have  been  made  a  ground  of  defence  in  the 
former  suit  is  not  made  such  a  ground,  it 
shall  be  dealt  with  as  falling  within  the, 
first  of  'the  above-mentioned  conditions. 
That  is,  the  omission  shall  have  the  same 
effect  given  to  it  as  it  would  have  had  i£ 
it  had  been  made  a  ground  of  defence. 
But  to  constitute  res-judicata  a  second  con- 
dition is  necessary;  it  must  have  been  fi- 
nally  deoided,  and   if   the   former  suit  went 
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off  on  a  preliminary  ground,  not  calling 
for  adjiiurciiliuij  on  any  other  grounds  of 
defence,  wbetlier  raijied  or  not,  those  grounds 
rem.iiu    undecided. 

The  same  effect  must  be  given  to  a 
maUer  which  miglit  and  ought  to  have 
been,  but  has  not  been  made,  a  ground  of 
defence  in  the  former  suit,  as  must  bo 
given  to  a  maiter  which  was  made  a  ground 
of  defence  in  the  former  suit.  ABDLILLA- 
KHAN   USMANKHAN  v.  KHANMIYA    AR- 

ABKHAN,  10  B  L.  R.  380=32  B  315- 

423     S-    11— Expl.    I\'—S.    13,   Expl.    II- 
'Ouijlii'  to  have  been  made  a  ground  of  defence. 

In  execution  of  a  Small  Cause  Court 
decree  obtained  against  defendants  by  the 
plaintiff's  predecessors,  the  entire  village 
belonging  to  the  defendants  was  sold  and 
purchased    by    the   decree-holder. 

Some  7  years  after  this  an  ancestor  of 
the  plaintiffs  brought  a  mortgajfe  suit  against 
defendants  2  to  4  and  obtained  a  decree: 
and  in  execution  thereof  purchased  4'JJ  big- 
has  of  laud  in  the  village.  Some  two  years 
afterwards  defendants  2  to  4  brought  a  suit 
to  have,  the  Small  Cause  Court  decree  and 
Bale  thorender  set  aside.  A  year  after  this, 
thoy  brought  another  suit  to  have  the 
mortgage-decrees  and  sale  set  aside.  The 
suit  was  dismissed  for  default.  The  first 
suit  was  decreed  and  the  Small  Cause  Court 
decree    and  sale  set  aside. 

Plaintiffs  applied  under  the  Land  Regis- 
tration Act  to  iiave  tlieir  names  registered 
as  proprietors  of  49J  bighas,  and  on  their 
application  being  refused  by  the  Collector 
and  Commissioner,  brought  the  present  suit, 
which  was  resisted  on  the  ground  that  in 
their  defence  to  the  suit  to  havi  the  Small 
Cause  Court  decree  set  aside,  they  ought 
to  have  put  forward  their  purchase  under 
the  mortgage  decree  and  they  having  failed 
so  to  do,  their  suit  was  barred  by 
Expl.  2  to  S.  13. 

Held,  the   suit  was  not  barred. 

Per  Brett,  J. — As  the  two  causes  of 
action  were  not  and  could  not  liave  been 
joined  by  the  defendant  in  the  same  suit, 
it  was  not  obligatory  upon  the  plaintiffs 
to  make  their  claim  under  the  mortgage- 
decree  a  ground  of  defence  in  the  suit  to 
have  the  other  decree  set  aside.  iMAHABIR 
TEWAKl  V.  PURBHOO  NATH  OHOWBEY, 

7  C.  L-  J-  504. 

424.     S.  11  Expl.  IV— S.  13  E.vpl.  II. 

Points  not  relied  upon  before  District 
Judge,  whether  can  bo  relied  upon  before 
High  Court— Matter  which  might  and  ought 
fo  have  been  made  ground  of  defence  .  Se". 
Besjadicata.  ABDUL  liASHlD  v.  ABDUL 
LATIP.     5.  A.  li.  J.  117. 

435.  S.  11.  iSciJi  /^'.— S.  13  Expl.IIRes- 
judicata — Matter  lohich  ought  to  have  been  a 
ground  of  defence  in  a  former  suit — Mortgage 
suit. 

S.  made  a  usufructuary  mortgage  of  his 
property  in  favour  of  the  appellants  in 
August  1872.    In  September   1873  ho  made  a 
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simple  mortgage  of  the  same  property  to  tha 
same  mortgagees  and  upon  tills  simple  mort- 
gage a  decree  was  parsed  on  2iid  Docombor 
1880  for  sale  of  the  property.  In  July  1833 
S.  made  a  simple  mortgage  of  the  same  pro- 
perty to  the  respondents,  i.  c.,  the  puisne 
mortgagees.  In  Novorabor  1883  S.  sold  the 
property  in  suit  to  the  appellants  In  satisfac- 
tion of  their  decree  obtained  by  them  in 
December  1380,  and  tliey  took  possession  of 
the  property.  In  1881  the  respondents,  puisne 
mortgagees,  brouglit  a  suit  for  sale  upon 
their  mortgage  of  July  1883  and  obtained  a 
dercee  in  February  1884  *  The  appellants, 
prior  mortgagees,  were  impleaded  as  defen- 
dants in  the  suit  and  though  they  set  up  the 
prior  mortgages  made  in  their  favour,  yet  the 
Court  passed  a  decree  for  sale  of  the  mortga- 
ged property  in  favour  of  the  puisne  mortga- 
gees. Afterwards  an  order  absolute  was  ob- 
tained by  them.  But  neither  to  the  proceed- 
ings in  which  the  order  absolute  was  passed 
nor  to  the  subsequent  execution  procoedinga 
were  the  prior  mortgagees,  appellants,  j  )ined 
as  parties.  The  mortgaged  property  was 
sold  by  auction  in  execution  of  the  decree  of 
the  puisne  mortgagees  and  they  themselves 
became  the  purchasers.  Thereupon  the  prior 
mortgagees,  appellants,  brought  a  suit  for  a 
declaration  that  the  auction  sale  was  void 
as  against  them,  but  the  suit  was  dismissed. 
The  puisne  mortgagees  who  had  not  yet 
obtained  possession  of  the  property  brought 
a  suit  against  tiie  prior  mortgagees  for  the 
redemption  of  the  two  mortgages  made  in 
their  favour  in  1872  and  1H73.  A  decree  was 
passed  in  their  favour,  but  when  thoy  applied 
for  mutation  of  namos,  their  application  was 
opposed  by  the  appellants,  prior  mortgagees, 
and  in  consequeuco  of  this  oppjsition  the 
puisne  mortgagees  brought  a  new  suit  for 
recovery  of  possession  of  the  disputed  pro- 
perty. The  prior  mortgagees  codtjnded  that 
as  they  purchased  the  property  subsequently 
to  the  mortgago  made  in  favour  of  puisne 
mortgngeos  by  S.  and  as  they  wore  not  made 
parties  to  the  proceedings  which  ended  in 
the  actual  sale  of  the  property  their  right  of 
redemption  still  subsisted. 

Ildd,  that  the  prior  mortgagees  were 
precluded  from  raising  these  contentions, 
because  under  section  1-',  explanation  II  of 
the  Civil  Procedure  Code,  the  prior  mortga- 
gees were  as  much  hound  by  tlie  decision  in 
the  former  suit  as  if  thoy  had  expressly  set 
up  the  defence  now  set  up  and  it  had  beoa 
decided  adversely  to  them.  CHET  RAM  v. 
B\RU  MAL  2  A.  L.  J.  278=A- 'W.  N. 
1905  p.  107. 

426  S.  11  Ex'pl:  IV S.  13,  Erplanation  11. 
— Morlfjaqc — Re^jud^oata — Prior  and  puisne 
mortgagees — Satisfaction  of  prior  mortgage — 
—First  suit  by  puisne  mortgagee  to  realise 
his  mortgage  money — Second  suit  to  realise 
money  paid  by  him  to  prior  mortgagee  not 
barred. 

A  mortgagee  obtained  a  decree  forsain 
of  mortgaged  property.  As  allowed  by  the 
decree  he   paid  off  a  prior   mortgage   of  tha 
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property  mortgaged  with  him  and  some 
other  property.  The  property  mortgaged 
with  him  proving  insulBcieut  to  satisfy 
his  decree,  ho  brouglit  a  suit  for  sale  of 
the  property  not  mortgaged  with  him  that 
was  subject  of  the  prior  mortgage  to  re- 
coup himself  for  the  money  paid  by  him 
to    the    prior    mortgagee. 

Held,  that  the  subsequent  suit  was  not 
barred  by  ir-^- judicata.     AJUDHI.\    PR.VSAD 

V.  h.\bd\yaIj.  3-  A-  L-  J.541=W.  N-. 
A.  1906  P  249 

427  S-  11  Expl.  ir.—S.  13,  Expl.  11— 
'Might  and  oi'.jhV — Bademption. 

Per  Boddam,  J. : — 

In  redemption  suits  all  mortgages  should 
be  redeemed  in  one  and  the  same  suit, 
and  if  the  plaintiff,  knowing  of  the  exis- 
tence of  a  prior  mortgage  to  those  who 
are  defendants  to  his  action  for  redemption 
under  a  subsequent  mortgage,  chooses  to 
make  no  claim  for  redemption  under  the 
prior  mortgage,  he  must  be  taken  to  have 
abandoned  his  claim  under  it  and  cannot 
be  allowed  to  bring  a  fresh  action  for 
redemption  of  the  same  lands  by  simply 
altering  the  form  of  his  claim  to  redeem 
to  an  alternative  claim  either  under  the 
second  or  under  the  first  mortgage. — PA- 
RAMBATI  MANAKKAL  v.  PUTHENGAT- 
TIL    MOOSAMU.     28    M-    at   412- 

428  S-  U  Expl.  IV  -S.  13  Expl.  II— 
Matter  directly  and  substantially  in  issue — 
Finally  decided — Claiuiiiig  under  the  same 
title — Same  parties — Suit  by  reversioners 
against  widow  for  declaration  that  aliena- 
lion  by  her  in  favor  of  her  daughters  was 
invalid — Daughters  not  made  parties  — Deci- 
sion not   binding   on   daughters. 

Some  of  the  reversioners  to  the  estate 
of  a  childless  male  proprietor  sued  for  a 
declaration  that  the  alienation  made  by  his 
widow  in  favour  of  one  of  his  sons-in-law  was 
invalid    as   against    their  reversionary  rights. 

Held,  that  the  decision  in  the  suit  as 
to  the  question  of  succession,  which  ai-ose 
on  the  widow's  daath,  was  not  binding  on 
the  daughters  of  the  proprietor  who  were 
no  parties  to  it,  for  the  question  whether 
the  reversioners  had  a  preferential  right 
was  neither  in  issue  nor  judicially  deter- 
mined by  the  Court.  The  matter  now  in 
issue  was  not  such  as  ought  to  have  been 
made  ground  of  defence  in  the  former  suit 
—I  L.  R.,  XXIV  Cat,  711;  XXVIII  Cat.,  17 
followed,  29  P.  R.,  1S95;  149  P.  E..  18S3  ■  I 
L.  R.,  I  All,  3S3;  XI  Cal.,  ISr,.  referred  to. 
BHARI     V.  PIB    BAKH3H.    76     P.    L.   B. 

1907=107  p.  R.  1903. 

429  S-  11  E.rpl.  IV— S.  13— Expl.  II— 
First  suit  for  declaration  of  ownership  by 
virtue  of  purchase  dismissed— Subsequent  suit 
as  heir  for  possession — No  res  judicata — Both 
the  titles  being  dcffcrent  and  inconsistent 
CHIR.AGHDIN  v.  NIZAMDIN  55  p.  E.  1907 

=96  p.  W.  R.  1907  =  65  P-  L-  R-  1908 

See  S.  11.  -under  the  licadhig  litigating  un- 
der  the   same   title  supra. 
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430  S.  II.  Expl.  IV— S.  13—Explanaiion 
II — llos-judioata — Sifii  on  hypothecation  bond 
— Previous  suit  to  set  aside  sale  of  equity  of 
redemption  in  favor  of  plaintiff  ^Mortgage — 
Merger. 

The  plaintiff  brought  the  present  suit  for 
recovery  of  mjney  due  on  a  boud  by  sale  of 
property  hypothecated  under  the  bond.  Be- 
fore suit  the  equity  of  redemption  was  pur- 
chased by  tiie  predecessor  in  interest  of  tha 
plaintiff,  but  at  the  suit  of  tha  doiendant  the 
sale  was  set  aside  as  fraudulent  and  void,  and 
the  possession  obtained  by  the  plaintiff  as 
purchaser  was  delivered  back  to  the  dofan- 
d:\ut.  It  was  contended  for  the  defendant 
that  the  suit  was  barred  by  res-judicata  and 
also  on  the  ground  that  by  the  purchase  by 
the  plaintiff  the  hypothecation  had  ceased  to 
exist  as  such  having  bei'omo  merged  as  tha 
l^laintiff  had  become  owner  as  well  as  mort- 
gagee of  the  property  hypotheoited  prior  to 
the  suit. 

Held,  that  the  contentions  were  not  valid. 
That  it  was  not  necessary  for  the  present 
plaintiff  to  sot  up  his  hypothecation  in  tha 
previous  suit  as  it  could  not  alter  the  result 
of  tha  previous  suit  which  was  to  set  asida 
tha  auction  sale  and  re-va^t  tha  property  in 
the  defendant.  That  there  was  no  merger 
because  in  law  the  plaintiff  never  became  tha 
owner  of  the  whole  premises,  for  that  was  tha 
effect  of  the  previous  suit.  GURUSAiNII 
AIYAR  V.  KAVERI  BOYEB  AMMAL.  14.  M. 

L.  J.  485- 

431  8.  11.  Expl.  IV.— S.  13,  Expl.  II— 
''Might  and  ought" — Successive  purchase  of  tha 
saiw:  laud  at  two  execution  sales — Suit  to  set 
a'iide  one  such  sale — Purchaser's  defence  — 
Whether  he  is  bound  to  set  up  title  acquired  at 
the  other  sale. 

A  purchased  village  S  in  execution  of  a 
decree  obtained  by  him  againstC  in  tha  Small 
Cause  Court.  Subsequently  A  through  B 
instituted  a  mortgage  suit  againstC  and  in 
execution  of  the  decree  obtained  therein 
purchased  soma  lands  in  the  same  village  S. 
0.  instituted  two  suits,  one  to  set  aside  the 
sale  in  execution  of  the  Small  Causa  Court 
decree  and  the  other  to  set  aside  the  decree 
and  sale  in  the  mortgage  suit.  The  latter  suit 
was  dismissed  for  default  but  tha  former 
succeeded.  In  this  suit,  A  did  not  set  up  as 
a  ground  of  his  defence  the  title  oblained  by 
him  at  the   mortgage   sale. 

flbW— that  A  was  notbound  to  do  so,  and 
a  suit  by  A  to  recover  tha  lands  in  Village  S 
purchased  at  the  mortgage  sale  is  not  res- 
judicata  under  Expl.  II  of  S.  13  of  the  Civ. 
Pro.  Code. 

Per  BreM.— Expl.  II  of  S.  13  of  tha  Civ. 
Pro.  Coda  refers  to  the  title  litigated  in  tha 
former  suit  as  distinguished  from  relief  claim- 
ed. When  several  Independent  grounds  o£ 
action  are  available,  a  party  is  not  bound  to 
unite  them  all  in  one  suit  though  ho  is  bound 
to  bring  before  the  Courtall  groundsof  attack 
available  to  him  with  reference  t)  the  title 
which  is  made  the  ground  of  Action.  This 
rule  equally  applies  to  tha  converse   case  of  a 
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defendant  when  pleading  in  his  defence  12.  I. 
A.  116  and  26.  M.  7G0  referred  to.  MOHABIR 
TEWARI  V.  PURBHOO  NATH   CIIOWBEY, 

12  C  W-  N-  282 

432.  8.   11— fopj.  IV— S.  13,  Expl.  II— 

'  Might  and  ought ' — Subject-matter,  if  must 
be  identical — Ecnt  suit — Ex  parte  decree — Plea 
of  payment  not  raised— Claim  of  set  off  in 
subsequent   rent   suit. 

la  a  suit  for  rent,  the  defendant  claim- 
ed a  set  oiT  for  a  certain  sum  which,  he 
said,  he  had  paid  on  account  of  previous 
arrears  of  rent,  l)ut  for  which  no  credit 
had  been  given  by  the  plaintiffs  in  a  suit 
for  the  rent  of  that  period.  That  suit  had 
been  heard  ex  parte  and  decreed  in  the 
plaintiff's   favour. 

Held,  that  the  plea  of  payment  now 
raised  should  have  been  made  a  ground 
of  defence  in  the  previous  suit,  and  the 
defendant  was  precluded  from  claiming  a 
set  o£E  in  regard  to  it  by  Expl.  II  of  S.  13 
of  the  Civ.  I'ro.  Code.  24  0.  711,  1  C.  L.  J. 
248,    20  A.    110    refd.    to. 

Scmble,  per  Byves,  J. — ^The  Privy  Coun- 
cil in  6  C.  W.  N.  889  =  24  A.  249  has  by 
implication  overruled  the  decision  in  1  C. 
W.  N.  565  =  24  C.  711.  JAMADAR  SINGH 
SERAZUDDIN    AHAIIAD    CHOWDHORY. 

12  C-  W-  N.  862- 

433.  8.  U—Expl.  IV-S.  13  E-s.p.  It— 
Kes-judicata. 

Under  Explanation  II  of  Section  13  of 
the  Civil  Procedure  Code  a  plaintiff  can- 
not raise  in  a  fresh  suit  a  plea  which  he 
could  and  ought  to  have  raised  in  a  former 
suit  iu  which  ha  was  impleaded  as  a  de- 
fondant. 

The  suit  of  a  prior  mortgagee  on  his 
mortgage  was  held  barr  d  whore  he  was 
made  a  defendant  in  the  previously  insti- 
tuted suit  of  his  subsequent  mortgagee  and 
bis  rights  were  not  reserved.  KRISHNA- 
WACHARI.\R   V.     SESHADRI     AYANGAB. 

11  M  L-  J ,  1901,  p    333. 

434.  S.  ll~E.Tpl.  IV— S.  13— Expl  II  — 
Res-judicata — Matter  ichich  might  and  ought 
to  have  been  made  a  ground  of  defence — Mort- 
gage-suits— Defendant  not  making  a  claim  in 
respect  of  all  the  mortgages  h-ld  by  him — Power 
to  go  behind   judgment   and   decree. 

In  a  suit  based  upon  a  mortgage  under 
the  Transfer  of  Propery  Act  for  sale  of  the 
raortgaged  property  against  the  martgagor 
and  a  prior  mortgagee  holding  f?,veral  mort- 
gages, the  prior  mortgagee  might  and  ought 
to  raise  the  defence  that  the  plaintiff  must 
redeem  all  the  mortgages  held  by  the  de- 
defendant  before  the  property  is  sold.  If 
he  omits  to  make  a  claim  in  respect  to 
any  of  them,  his  right  to  a  fresh  suit  to 
proceed  on  that  mortgage  is  barred  under 
section    13   of    the    Uivil    Procedure   Code. 

Likewise  in  such  a  suit  against  the 
mortgagor  and  a  mortgagee  holding  mort- 
gages prior  and  subsequent  to  the  plaint- 
iff's, the  mortgagee-defendant  might  and 
ought  to  claim  in  that  suit  his  right  to 
redeem     the    plaiutifl's    mortg-ige    on     the 
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strength  of  his  holding  the  later  mortgage. 
If  he  omits  to  do  so  and  subsequently 
brings  a  fresh  action  against  the  i)laia'iff 
to  enforce  the  prior  mortgage  he  is  barred 
under  Explanation  II  of  section  13  of  the 
Civil    Procedure  Code. 

A  Court  in  determining  a  question  of 
rcs-judicala  is  not  justified  in  going  behind 
a  decree  passed  previously  in  a  case  be- 
tween the  parties  where  the  decree  might 
have  been  corrected,  but  the  party  affect- 
ed by  it  did  not  take  any  action  to  have 
it  done  so.     SRI  OOPAL  v.  PIRTHI  SINGH. 

6  C  W  N.  889  =  4  B- L.  R.,  827=29- L 
A-  118,  (P   C.)  =  24.  A-  429. 

435.  S-  n.-Expl:  IV— S.  13.  Expl:  II. 
Res-judicata — Mortgage  suit — Prior  mortgage, 
oviis^:ioji  to  plead  as  a  defence  in  a  former 
mortgage  suit — Transfer  of  Property  Act  (IV 
of   laS-^),   Section   85. 

If  a  prior  mortgagee  is  made  a  party 
to  a  suit  brought  by  a  subsequent  mort- 
gagee on  a  mortgage  bond  of  certain  pro- 
perty but  omits  to  enter  appearance  and 
set  up  his  prior  right  and  claim  that  he 
should  be  paid  off  or  that  the  property 
should  be  sold  subject  to  his  mortgage,  his 
mortgage  lien  must  be  deemed  to  be  ex- 
tinguished. 

A  suit  subsequently  brought  by  him 
or  his  heirs  on  his  mortgage  is  barred  by 
Explanation  II  of  section  13  of  the  Civil 
Procedure  Code.  2i  All.  420,  S.  C.  L.  B., 
29  1.  A.  118,  followed.  GOPAL  LAL  v.  BE- 
NARASI  PERSHAD  CRUWDHRY.  81  Q. 
428. 

436.  S-  \\.—Expl:  IV— S.  13.— Expl:  II. 
Transfer  of  Projicrly  Act  (IV  of  IHtS2),  Sec- 
tions S5,  96 — Murlgagc  decree  need  nut  reserve 
rights  admitted  by  all  jiarties— Decree.  Cons- 
truction of,  with  reference  to  pleadings.  SRI- 
NIVASA    RAO    SAHEB    v.  YAMUNA    BHAI 

AMMALL.    16  M-    Ii.  J.  1906  p.  50=29 

M  84. 

Sec    Act   IV  of  1883  Col:   662. 

437.  S.  11.  Expl.  IV.— S.  13,  Expl.  II. 
Subject-matter  not  identical — Res-judicata 
how  determined— Reference  to  judgment  and< 
pleadings. 

Where  in  a  suit  to  enforce  a  second 
mortgage  the  first  mortgagee  is  made  a 
party  but  no  relief  is  claimed  against  him, 
it  is  not  necessary  for  him  to  sot  up  his 
prior  mortgage,  and  his  omission  to  do  so 
does  not  bar  a  subsequent  suit  to  enforce 
his  security,  under  Expl.  II,  Sec.  13,  Civil 
Procedure  Code. 

The  scope  of  a  suit  by  a  second  mort- 
gagee to  enforce  his  security,  explained. 
The  doctrine  of  constructive  res-judicata, 
laid  down  in  Expl.  II.  S.  13,  Civil  Proce- 
dure Code,  does  not  apply  unless  the  iden- 
tity of  the  subj;ct-matter  of  the  two  suits 
is  clearly  established.  To  determine  whe- 
ther a  suit  is  barred  by  the  principle  of 
res-judicnta,  reference  must  be  made,  not 
merely  to  the  decree  but  also  to  the  judg- 
ment,  and   if   need   bo,  to   the  pleadings   in 
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the  previous  case.  SURJIRAM  MARWART 
V.  BAUHAMDEO  PERSAD.  1  C-  L-  J. 
837 

438.  S.  11,  Exiil.  ir-S.  13.  Expl.  II. 
Bea-judicata— JV/orfjnjiTC— Decree  for  redemp- 
iio,i — PaijtiieiU  of  the  amount  of  decree  of  lower 
Court  and  recovery  of  possession  by  mortga- 
gors— Subsequent  enliancHnent  in  appeal  of 
amount  ordered  to  be  paid  by  decree — Second 
suit  by  llie  mortgagee  to  recover  profits  of  the 
mortgaged  property  for  period  between  recovery 
of  possession  by  mortgagor  and  payment  of 
amount  of  appellate  decree — Civil  Procedure 
Code  (XIV  of  ltsti:i),  s.  13.  expl.  II. 

Ou  the  25th  SeptemboL-  1893,  a  decree 
in  a  redemption  suit  directed  the  plaintiffs 
(•mortgagors)  to  pay  to  the  defendant  (mort- 
gagee) Rs.  8, '200  and  costs  within  six  months 
from  its  date,  and  to  redeem  the  mortgaged 
property.  The  plaintiffs  paid  Rs.  8,200  and 
costs  on  4th  December  1893,  i.  e.,  within  the 
six  mouths,  and  obtained  possession  in 
March  1894.  lu  the  meanwhile  the  defen- 
dant preferred  an  appeal,  and  the  judgment 
in  appeal,  dated  the  2nd  September  1895, 
varied  the  decree  by  substituting  Rs.  9,809-9-9 
for  Rs.  8,200,  and  directed  that  the  six 
months'  time  should  run  from  its  date.  The 
balance  of  Rs.  1,609-9-9  was  paid  by  the  mort- 
gagors in  March  1896.  Subsoqueutly  tlio 
legal  representatives  and  heirs  of  the  mortga- 
gee brought  the  present  suit  against  the 
representatives  01  the  mortgagois  to  recover 
the  profits  of  the  mortgaged  property  for  the 
period  intervening  between  the  date  at  which 
they  obtained  possession  (Marol\  LSOt)  and 
the  date  at  which  they  paid  the  full  amouut 
ordered  by  the  appellate  decree  (March  189G). 
The  first  Court  allowed  the  cl.-iim,  but  on 
appeal  by  the  defendants  the  Judge  -.aried 
thij  decree  by  reducing  the  amount  awarded. 
On  S''Cond  appeal. 

Held,  that  the  matter  was  res-judicata 
and  the  su;t  was  barred,  the  question  raised 
being  one  arising  directly  out  of  the  mortgage 
transaction  which  was  the  subjict-raatter 
of  the  litigation  in  the  former  suit. — VINA- 
YAK  V.  DA TTATRAYA,  26  B.  661.  4  B.  L- 
R.  493  =  28  B  661. 

439  S-  il-  E.cpl.  IV.— S.  13.  Expl.  II. 
M  nyi'ge — Prior  and  puisne  mortgage'^ — Inten- 
ti  II  to  keep  ai  ve  orior  mortgage — Res-jidicata 
— E.itoppel — i.im  !alioii  to  enforce  mor:gage. 

The  plaiuiiitt  brought  a  suit  to  enforce  a 
mortgage  ex.  oated  in  ISdl  against  the  assig- 
nees of  the  moi'tgagor,  defendants,  first  party, 
and  other  mortaagocs,  defendants,  second 
pxrty.  The  m  n-tgage  of  1881  was  executed 
in  lieu  of  il  mortgage  of  1876  arid  the  plain- 
tiff claimed  priority, as  against  the  mortgage 
executed  in  favor  of  the  defendants,  second 
party,  wliich  was  oxeouted  after  1876  but 
before  1884. 

It  was  contended  tor  the  defendants, 
Bioond  party,  that  tl  e  plaintiff's  claim  was 
barred  by  res-judicata  aud  that  if  the  plain- 
tiff relied  on  ihe  mortgage  of  1876  the  suit 
was  barred  by  limitation.  The  defendants 
also   pleaded  estoppel,  aud  also  urged   that  ' 
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the  plaintiff  could  not  rely  on  the]^mortgaga 
of  1876,  (1)  because  it  was  divided  into  two 
by  the  two  brothers  of  the  original  mortga- 
gor who  purchased  his  share  and  divided  big 
liabilities  under  the  bond  of  1876  executing 
two  separate  bonds  in  place  of  it.  (2)  beoausa 
the  liabilities  of  the  original  mortgagor  were 
(bus  transferred  to  others  and  (3)  because  the 
rate  of  interest  in  the  original  mortgage  wag 
higher  than  in  the  substituted  mortgage  of 
1884.  It  appeared  that  the  plaintiff  had 
retained  possession  of  the  original  mortgage- 
bond,  that  there  was  a  special  clause  in  the 
bond  of  1884  which  provided  tor  the  accrual 
of  the  rights  of  the  mortgagees  both  from 
the  date  of  the  bond  thou  executed  and  from 
the  date  of  the  prior  bond  for  the  debt 
covered  by  which  or  in  lieu  of  which  the 
bond  was  executed;  and  there  was  crodibla 
oral  evidence  on  this  question  produced  by 
the  plaintiff. 

To  a  previous  suit  filed  by  the  doteu- 
dants,  second  party,  to  enforce  their  mort- 
gage the  present  plaintiff  was  impleaded  aa 
defendant.  In  that  case  the  present  plaintiff 
did  not  claim  priority  on  the  basis  of  mort- 
gage of  1876. 

Held,  that  (1)  the  plaintiff  could  rely  on 
the  mortgage  of  1876  and  the  suit  was  not 
barred  by  limitation  as  relief  was  sought 
not  on  the  mortgage  of  1376  but  of  1884 
Held,  furtuer,  that  though  there  was  no 
case  made  out  for  estopel  in  pais  the  suit 
was  barred  by  res  judicata.  B.ARANASHI 
PERSHAD  CUOWDHURYd.  JOHRI  LAL. 

8C- W.N  1385- 31.C- 428- 

But  see  ;i'J  M.  64.     No.  436  supra. 

440-  S-  11-— Expl.  IV— S.  13,  E.epl.  II— 
Widow's  reversioners— Prior  suit  for  pre-emp- 
tion— Subseqmnt    suit  cm  widow's  death  for 


estate  to  the  defendant.  The  reversioner- 
plaintiS  first  brought  a  suit  during  the 
widow's  lifetime  for  pre-emption  which  was 
dismissed  on  the  ground  that  no  right  of 
pre  emptiou  was  proved.  Subsequently  on 
the  death  of  the  widow  the  very  same  plain- 
tiff brought  a  suit  for  possession  as  rever- 
sioner. 

Held,  that  the  second  suit  was  not  barred 
by  res-judicata.  The  question  in  the  former 
suit  was  the  right  of  pre-emption  in  respect 
of  which  llie  widow  had  power  to  convey 
and  did  convey,  that  is  her  widow's  interest, 
and  the  introduction  of  any  question  as  to 
the  effect  of  Ihe  conveyance  upon  the  re- 
version would  have  been  incongruous  to  the 
matter  of  the  suit.  DEPUTY  COMMIS- 
SIONER OP  KHERI  V.  KHANJAN  SINGH 
[Sir    Aethuii  Wiuson.]     6  C-  L-    J-    344  =  11 

C  W  N  474  =  4  A  L  J.  232=2  M-  L  T- 
145  =  17  H- li.  J  233  =  9  B.L.  K-  591=10 
0- C- 117  =  29  A- 331  (P.  0  >■ 

441.  S.  ll.-E^pl.  1\—S.  13.  Expl.  II— 
Previous  suit  for  partition  rejected  on,  tlie 
ground  of  limitation— Second  suit  for  parti- 
tion by  defendant. 
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In  1875  defendants  6 — 9  suit  for  parti- 
tion and  the  High  Court  dismissed  tlioir 
claim  decreed  to  tliem  by  the  District 
Judge  on  the  basis  that  an  agreement  found 
by  him  to  have  bejn  arrived  at  by  the 
parties  previously  to  manage  tbo  properties 
by  rotation  was  barred  by  limitation.  In 
a  suit  in  1901  by  tho  same  defandaut  in  the 
prior   suit   for   partition 

Bel'i  that  the  suit  not  barred  by  res- 
judicata  as  the  High  Court's  finding  on  the 
question  of  limitilion  in  the  first  htigalion 
proceeded  on  the  ground  of  an  agreement 
betwedu  tlie  parties  tj  enjoy  the  property 
by  turns,  and  as  the  question  whether  that 
made  the  property  impartiable  in  the  sense 
that  tho  defendants  in  that  suit  could  not 
ask  for  a  partition  by  motes  and  bounds 
wag  not  and  could  not  bo  decided  by  the 
High  Court,  so  as  to  bind  the  defendants 
therein,  since  the  finding  that  the  plaintiffs 
in  tho  prior  litigation  had  lost  their 
right  to  the  property  was  enough  to  dis- 
pose of    1  ho  case.     MAHADEO  u.  VASUDEO 

6  B  I,  B,.,  787- 

442.  S.  \l—Expl.  IV— S.  13—Expl.  I/— 
Kes  judicata — Mailer  directly  and  substanti- 
ally in  issue — No  claim  and  decree  against 
one  of  the  defendant — Decision  not  res-judi- 
cata  against  him, 

A  brought  a  suit  against  his  step-brother 
B  and  obtained  a  decree  in  execution  of 
which  ho  purchased  certain  properties.  On 
being  obstructed  in  taking  possession  of  the 
samo  he  brought  a  suit  to  establish  bis 
title  against  B  and  also  his  brothers  S  and  T 
and  widow  ol  R  B  did  not  defend  tha 
suit.  A  had  stated  in  the  plaint  that  i? 
being  managing  member  of  the  family  con- 
sisting of  himself  and  his  three  step-bro- 
thers, tho  decree-debt  was  binding  upon 
the  whole  family  and  that  he  had 
therefore  acquired  the  interest  of  the 
whole  family  in  the  properties  in  suit. 
S  and  T  claimed  most  of  the  item  as 
their  separate  property.  At  the  beginning 
of  tho  trial  the  pleader  for  A  made  a 
statement  abandoning  the  claim  which  he 
had  made  in  the  plaint  on»  the  footing 
that  tho  properties  purchased  by  him  were 
joint  family  properties  and  based  his  claim 
on  tho  footing  that  the  properties  there 
in  question  were  the  self-acquisitions  of  R. 
The  Court  found  that  the  properties  were 
not  tho  self-acquisitions  of  R  but  with 
reference  to  the  defence  raised  by  S  and  T 
tho  judgrhent  was — '  on  the  question  of 
division  I  find  against  the  defendants  3 
and  4."  The  finding  of  non-division  was  ex- 
pressed to  bo  only  between  A  on  the  one 
hand  and  S  and  T  on  the  other,  and  the 
decretal  portion  of  the  judgment  was  for 
tho  recovery  of  one-fourth  of  tho  proper- 
ties in  tho  possession  of  S  and  T  and  tho 
suit   was   dismissed    in    other   respects. 

Ileh!,  that  though  the  finding  in  A'a 
suit  was  based  upon  the  Court's  view  that 
the  properties  in  the  possession  of  B,  R 
and  S   were  joint  yet  since   the    docreo  iii 
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A'a  suit  was  not  against  D  and  ha 
could  not  appeal  against  it,  the  j  idgmeut 
could  not  operate  as  res-Judicata  against  B 
as  finally  settling  that  B  was  joint  owner 
with  S  and  T  in  properties  mentioned  ia 
the  judgment  in  A's  suit.  B  could  not 
raise  tho  defence  in  A'a  suit  that  ho  was 
separate  owner  of  the  properties  in  his 
possession  for  he  had  no  interest  in  the 
properties  claimed  by  A  as  against  S  and 
r.  GOVINDASAMI  SOLINGA  THKVAN  v. 
GOPALASAMI  SIVAJI  MOHITHEl.     14  M- 

L.  J.  281- 

See  also  Somasundara  MudaXi  v.  Kulan- 
daivelu  Fillai.  14.  M.  L.  J.  404=28  M. 
i57   (F.B.) 

443  S.  ll-Expl.  IV— 8.  13  Expl.  II.— 
Reversioner.  Suit  by — hotv  far  binds  other 
reversioners — "Miijld  and  ought  to  have  been 
made  ground  of  difrnce  or  attack — Limita- 
tion Act  (XV  of  lb!i).  Schedule  11,  ArticUs 
118   and   119 — "  Becomes  knoton  to  plainiiff.'- 

Where  it  was  pleaded  that  the  plain 
tifJ,  a  reversioner,  was  bound  by  the  deci' 
sion  of  a  previous  suit  filed  by  anctho- 
reversioner  standing  in  the  same  degree  to 
set    asido    an    adoption — 

Held,  that  the  decision  in  the  previous 
suit  did  not  operate  as  res-judicata,  for  one 
reversioner  does  not  claim  through  an- 
other. 

On  principle  there  is  no  distinction  so 
far  as  the  question  of  res-judicata  ii  con- 
cerned between  a  suit  for  a  declaration 
that  an  alienation  is  invalid,  and  a  tuit 
for  a  declaration  that  an  alleged  adoption 
is  invalid. 

Natural  meaning  should  be  given  to  the 
words  "becomes  known  to  the  plaintiff" 
as  med  in  Article  118  of  the  second  sche- 
dule  of    the    Limitation    Act. 

When  in  defence  to  a  claim  made  ia 
tho  alternative  by  the  widow  and  tho  al- 
leged adopted  son  the  adoption  was  not 
questioned  by  tho  defendant,  the  validity 
of  tho  adoption  may  be  attacked  in  a 
subsequent  suit,  for  the  defendant  was  not 
bound  to  make  it  a  ground  of  defence 
that  no  adoption  had  taken  place.  If  tho 
claim  were  well  founded  one  of  the  plain- 
tiffs was  bound  to  succeed.  ADIL.AKSH.\- 
MI     V.     VENKATARAMAYYA.       13   M.    L- 

J.  359. 

444.  8.  \\—Expl.  1 V—S.  13,  Expl.  11. 
In  a  previous  suit  the  plaintiffs  prayed 
to  be  confirmed  in  possession  of  thb  be  land  in 
suit,  and  for  an  injunction;  they  alleged 
that  they  were  entitled  to  the  land;  and 
the  title  they  put  forward  was  that  as  the 
sole  surviving  members  of  a  joint  family, 
they  were  its  owners.  The  suit  was  dis- 
missed on  the  ground  that  they  had  failed 
to  establish  their  tiMe.  Having,  in  tho 
meantime,  been  deprived  of  possession,  the 
plaintiffs  brought  a  suit  for  recovery  of 
tho  same  land  alleging  a  title  by  heirship 
its   distinct  from  suivivoritbip. 
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JJeld,    Ibivt   the   f  i-eseot   suit  wag  barred 
by    section    13   of    tliw    Civil  Procedure  Codu. 
GUnD.U'PA  V.    IIIIKAPPA.'  26  B- 189- 
445     S.  11— Exp;.  1  vs.  13,  Expl.  II. 

Ill  n,  tuit  for  rout  including  a  cess  no 
objection  was  made  tbat  the  cess  was 
illegal. 

Held,  tbat  obji'dion  could  bo  taken  in 
a  second  suit  for  rout  aud  cess  for  a  period 
subsequout  to  tbat  for  wbicb  claim  was 
made  ia  tbe  first  suit  tbat  tbe  cess  was 
illeial.  WOOMKII  CHANDRA  MAITEA  v. 
BAH\DA    DAS  MAITRA,  28  C.  17- 

446-  S-  11— Kepi.  IV— S.  13,  Expl  11— 
Rate  of  rent  -Prvvions  suit  for  rent — Directly 
and  snbstiinucilly  in,  issue — Constructive  rea- 
judieata — ILard  and  finally  decided. 

'Ih:  que.^tion,  whetber  an  issue  as  to 
the  r  te  of  tent  gmirally  is  a  direct  or 
indirect  issue  in  a  suit  for  arrears  of  rent 
must  be  determined  with  reference  to  tbe 
{r  aue  of  such  suit,  and  cannot  be  determined 
upon  any  goneral  a  p'toj'i  grounds;  if  tbe  rent 
is  claimed  at  a  certain  annual  rate,  on  tbe 
simple  grouud  of  rent  having  been  paid 
at  that  rate  in  tbe  preceding  year,  it  can- 
not be  said  tbat  an  issue  as  to  tbe  annual 
rate  of  rent  generally,  is  a  direct  issue  in 
such  a  suit.  On  the  other  band,  if  tbe 
rent  is  claimed  at  an  annual  rate  alleged 
to  have  been  stipulated  for  in  a  binding 
contract  between  tlie  parties,  either  written 
or  oral,  and  the  Ciurt  proceeds  to  try  tlie 
question  what  is  tbe  yearly  rent  payalile 
according  to  the  contract  sot  up,  tbe  general 
issue   must  be   taken    to  be  a  direct  one. 

Explanation  II  ,  S.  13,  C.  P.  C,  which 
provides  that  any  matter  which  might  and 
ought  to  have  been  made  ground  of  defence 
or  attack  in  such  former  suit,  shall  be 
de' mod  to  have  been  a  matter  directly  and 
substantially  in  issue  in  such,  is  applicable 
only  when  the  subject  matter  of  the  two 
suits  or  of  the  issues  raised  therein  is  iden- 
tical. 

Quoere — Whether,  in  order  to  bar  the 
subsequent  suit  or  the  trial  of  an  issue 
therein,  under  Expl  II,  to  section  13  G.  P.  C. 
it  is  necessary  to  show  not  only  that  the 
matter  which  might  and  ought  to  have 
been  made  ground  of  defence  or  attack  was 
directly  aud  substantially  in  issue  in  the 
previous  suit  but  also  that  it  bad  been 
heard  and   finally    decided. 

Quixre further—  Whether  the  observations 
in  Kailash  Alondol  v,  Baroda\Sundari  Dnsi 
24  C.  711,  that  both  those  elements  must 
bo  proved,  are  consistent  with  the  decision  of 
the  judicial  Committee  in  Sri  Gopal  v.  Pirthl 
Singh  6  C.  W.  N.  8S9.  RAJENDBA  NATH 
GHOSE  V.  TRANGINI  DASS.  I  CL.  J  248. 

447-  8.  II.  Expl.  IV- S.  13.  Expl.  11— Suit 
for  redemption— Sttit  for  possession  as  owner 
and    as  mortgagee. 

The  plaintiff  hroughta  suit  for  possession 
and  mesne  profits  of  a  certain  property  as  heirs 
of  a  widow  new  deceased  and  alleged  tbat  the 
defendant  hnd  wrongfully  dispossessed  them 
Of  the  field   at     the  end   of   that  year.    The 
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Munsiff  found  that  the  widow's  husband's 
brother  mortgaged  the  field  to  one  H.,  tbat  T. 
S.,  father  of  the  defendaa  t,  redeemed  the 
mortgage,  and  obtained  possession  ot  the 
field,  and  that  the  plaintiffs  could  not  obtain 
possession  of  the  field  without  redeen\ing#the 
mortgage.  These  findings  were  based  upon  a 
decision  passed  iu  a  suit,  brought  by  T.  S. 
against  the  widow  for  possession  of  the  field  in 
dispute.  In  that  suit  T.  S.  obtained  a  decree 
for  possession  of  the  field  as  mortgagee. 

The  plaintiffs  then  brought  the  present 
suit  against  the  defendant  for  redemption  o£ 
the    mortgage. 

The  Court  found  that  the  plaintiffs  had 
knowledge  of  the  mortgage  set  up  by  the 
defendant  at  the  time  they  brought  the 
former  suit,  and  hold  tbat  the  plaintiffs  might 
and  ought  in  the  former  suit  to  have  claimed, 
as  an  alteruativo  relief,  the  right  to  redeem 
the  mortgage,  and  Dot  having  done  so,  the 
present  suit  was  barred  by  S.  13,  explanation 
II.  of  tbe  Code  of  Civil   Procedure. 

Held,  tbat  the  p/aintiffs  "ought"  not  to 
have  made  the  mort^-age  they  now  seek  to 
redeem,  ground  of  attack  in  the  former  suit; 
and  consequently  tbat  the  present  suit  was 
not  barred  by  explanation  II,  S.  13  of  the 
Code  of  Civil  Procedure.  Shri  Dhar  Vinavak 
V.  Narayan  11  Bjm..  H.  C,  Rep.,  224  followed. 

A  claiiii  for  possession  of  property  as 
owner  and  as  mortgagee  are  matters  essen- 
tially difforent  and  their  union  is  likely  to 
lead  to  confusion  and  they  cannot  be  united 
as  grounds  of  attack  or  defence.  Dissimilar 
matters,  if  their  union  does  not  lead  to 
confusion,  " ought,"  within  the  meaning  of 
the  explanation,  to  be  united  as  grounds  of 
attack  or  defence,  as  the  case  mav  bo,  bub 
not  otherwise.  Iman  Khnn  v.  Aijub  Kkin, 
I'J  All.,  .517,  dissented  from.— BALDI  SINGH 
V.  KALKA  SINGH,  %  Q.  Q.  139. 

448-  S.  l\.—Expl.  IV,  0.  IL  B.  1  and  2 
— S.  13,  Explanation  II,  42  and  43— Claim. 
Splitting  of — Res-judicata-Afoiijai/c — Suit  up- 
on specific  mortgage — Fresh  suit  on  another, 
mortgage  on  failure  to  prove  the  one  in  suit 
in   the  first    case. 

The  ohJ3ct  of  Section  42  of  the  Civil 
Procedure  Code  is  to  require  the  plaintiff 
to  bring  forward  his  whole  case  as  to  the 
matter  of  litigation  on  tbe  question  of  righ  t 
involved  in  the  suit  and  not  to  require 
him  to  unite  all  tbe  causes  of  action  which 
he  may  have  against  the  defon''ant  in  res- 
pect ot  the  corpus  or  object  matter  of  the 
suit,  the  expression  '  the  subjects  in  dispute  ' 
signifies  the  jural  relation  between  the  par- 
ties to  the  suit,  for  the  determination  oc 
which  the  suit  is  brought  It  means  tha 
cause  of  action  or  tbe  subject  mntter  o£ 
litigation,  that  is,  the  right,  which  one  pi>rty 
claims  as  against  the  other  aud  demands 
the    judgment   ot    the    Court   upon. 

It  is  not  obligatory  tbat  every  suit  shall 
include  every  cause  of  action  or  every 
claim  which  a  party  has,  but  every  suit 
shall  include   the   whole   of  tha   claim   aria- 
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itig  out  of  the  cause  of  action  for  which 
the  suit   is    througbt. 

The  peualiy  for  non-compliance  with 
Section  42  is  provided  for  partly  in  Section 
4.)  and  pa,rtly  by  Kxplanation  II  to  Sec- 
tion  13. 

Section  43  requires  that  the  whole  claim 
which  has  ariseu,  at  the  date  of  the  suit, 
out  of  the  cause  of  action,  should  be  in- 
cluded in  the  suit  so  as  to  avoid  splitting 
of  a  claim  or  claims  arisiug  out  of  one 
and  tha  same  cause  of  action.  And  Ex- 
planation  II  to  Section  13  enjoins  that  every 
g  o  lud  which  could  and  ought  to  have 
bo<.n  urged  in  support  of  the  claim  actual- 
ly made  in  the  suit  shall  bo  deopied  to 
have  baeu  adjudicated  upon  therein,  whe- 
ther it  was  actually  urged  or  not.  The 
explanation  has  introduced  no  innovation 
in   the   law   of   res-judicata. 

The  expression  "matter  directly  and 
substantially  in  issue"  includes  not  only 
the  cause  of  action  on  which  the  suit  is 
based  but  also  all  matters  which  are  or 
ought  to  be  put  in  issue  for  determination 
of    the   cause   of  action. 

Sections  13  and  43  of  the  Civil  Proce- 
dure Code  are  not  exhaustive  of  the  law 
of   rex-jtidicala. 

The  absence  of  the  expression  '•  cause 
of  action "  in  Section  13  does  not  denote 
that  every  plaintiff  is  now  required  to  ex- 
haust in  one  suit  all  the  causes  of  action 
which  he  may  have  at  the  date  of  the 
suit  in  respect  of  the  •property  or  tha  re- 
lief claimed  by  him  of  which  he  was  then 
aware   of. 

A  plaintiff  who  seeks  to  redeem  a  spa- 
ci6c  mortgage  or  to  eject  on  a  spocifio  lease 
and  fails  in  such  suit  because  the  mort- 
gage or  the  lease  is  not  proved  is  not  pre- 
cluded from  seeking  to  redeem  the  same 
property  or  a  portion  thereof  from  another 
specitic  mortgage  or  to  eject  on  the  strength 
of  his  title  the  person  in  possession.  RAMA- 
SWAMI  A1Y.\R  V.  VYTHINATHA  AIYAR. 
13  M    L.  J.  448. 

449     8.  11     Expl.   IV,  0.  II.    R.  3.—S.  13, 

E-ipl.  II,  S.  i3—' imqht  and  ought' — Suit  for 
2)viiscs.'<Uin  of  whole  dismissed — Subsequent  suit 
for  d^claiation  of  right — 'Cause  of  action'. 

In  consequence  of  a  dispute  between  the 
parties,  the  criminal  court  acting  under  the 
provisious  of  the  Code  maintained  the  defen- 
dant in  possession.  The  plaintiffs  brought  a 
suit  for  possession  alleging  that  they  were  the 
owners  of  the  whole.  The  court  found  that 
the  parlies  were  joint  owners,  but  dismissed 
tlie  suit  on  tbe  ground  that  tbe  plaintiffs  had 
not  asked  for  declaration  of  their  right  to  a 
proportiouate  pi,rt.  The  plaintiffs  brought 
this  suitfordeclaration  thattbey  were  entitled 
to  collect  their  half  share  of  rents  from  the 
land  in    dispute. 

Hdd,  that  having  regard  to  the  nature  of 
the  two  suits  tbe  relief  claimed  in  the  present 
suit  would  have  been  inconsistent  with  the 
relief  claimed  iu  the  former   suit  ajicl  hence 
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the  plaintiffs  were  not  bound  to  make  it  a 
ground  of  attack  in  that  suit.  The  present 
claim  was,  therefore,  not  barred  by  explana- 
tion II  to  S.     13  of  the  Code. 

Held,  further,  that  the  suit  wasnot  barred 
bv   S.   43.-MAHANDAR  SINGH   v.   JANKI 

SINGH.    2    A-  L  J.  842. 

450.     8.    11.  Expl.    IV.    O.  JI.  R.  2.S.  13. 

Expl.  II,  S.  43. — Matter  which  might  and  ought 
to  have  been  made  ground  of  attack  in  former 
suit. 

On  a  sale  of  land  by  plaintiff  to  defendant, 
part  of  the  purchase  money  was  paid  and  a 
mortgage  was  given  by  the  defendant  iu  plain- 
tiff's favour  for  the  balauce  of  the  purchase 
money,  which  balance  amounted  to  Its-  100. 
Plaintiff  sued  on  his  mortgage,  but  that  suit 
was  dismissed  by  reason  of  its  being  unregis- 
tered. Plaintiff  now  hrought  the  present  suit 
for  the  amount,  framing  his  claim  as  for  tha 
enforcement  of  a  lieu  for  unpaid  purchase 
money: 

Held  that  the  suit  was  barredNby  expl. 
II  of  s.  13  of  the  Code  of  Civil  Procedure. 
Plaintiff  might  have  sued,  iu  his  former  suit, 
on  the  basis  of  his  lien  for  balance  of  unpaid 
purchase  money,  and  bo  ought  to  have  douQ 
so  to  avoid  the  necessity  for  a  second  suit  ia 
tfto  event  of  the  mortgage  being  held  invalid 
for  want  of  registration.  Kanuswar  Fershad 
V.  Uajkumari  Ruttcn  Koer{I  L.  R.,  20  Cal.  85), 
followed— A KAYI     KUNHI   v.   AYISSA   BI, 

I.  L.  R.,  26  M  645- 

451  S.    11.    E.rpl.   ir.  0.   II.  R.  2—S.  13, 

Expt.  II,  S.  43.  Former  suit  to  redeem,  kanam, 
no  bar  to  subsegnent  suit  based  on  the  kanain 
and  title,  so  far  as  the  latter  is  based  on  title. 
A  previous  suit  to  redeem  four  out  of  six 
items  of  land  mortgaged  undnr  a  kanam  deed 
on  the  ground  that  the  kanam  w  is  spit  up  by 
a  subsequent  demise,  and  wu.ch  suit  was 
dismissed  on  the  ground  tli.ii  such  demise 
was  not  valid,  will  be  a  bar  to  a  sab..-equent 
suit  to  redeem  uuder  the  same  k-j.tamso  far 
as  suoh  suit  is  based  on  the  kaiain.  S.  13  of 
the  Code  of  Civil  Procedure  will  bo  a  direct 
bar  to  any  claim  on  the  demise  and  S.  13, 
43  of  the  Code  of  C.vil  Procedure  will  bar  a 
claim  on  the  original  ^"al^al«as  an  alternative 
claim  on  it  might  have  been  madein  theprior 
suit.  But  where  in  the  subsequent  suit,  the 
plaintiff  relies  as  well  on  his  title,  such  title 
is  a  distinct  cause  of  action,  and  neither  S.  13 
nor  S.  i-J  of  the  Code  of  Civil  Procedure  will 
bar  his  claim  on  such  title.  A  claim  on  a 
hanam  is  a  claim  arising  ex  contractu  while  a 
claim  on  title  against  a  trespasser  is  found  on 
tort.  Llamasioaioi  .lyi/ar  v.  Vythinath'i  Ayyar, 
(I.  L.  R.,  26  Mad.  760)  foliov/ed.  22  M.  250 
dissented  from  3.  M.  H.  C.  U.  320,  7  M.  H.  C. 
R.  IGO  referred  to.  PaR-VMBATH  MANAK- 
KAL  V.  PUTHANGATHIL  MOOSAMU.  28 
M.  406 

452  8.  11  Expl.  IV.  0.  II.  R.  2—S.  13.  Expl. 

II.  S.     J5.— Res-judicata     Cause  of   action. 
Splitting  of. 

The  plaintiffs  instituted  a  suit  for  reco- 
very of  posse-isioii  of  a  moiety  of  a  certain 
houi^e,  cattle  troughs  and  courtyard,  on   the 
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allegation  that  these  promises  had  forniod 
part  of  tlie  property  of  a  joint  family  and  had 
been  divided  equally  botwoon  themselves  and 
tho  dafondants  ;  but  that  in  1899  the 
defendants  had  ousted  them  from  possession. 
The  cause  of  action  in  the  suit  was  the  alleged 
dispossession  by  tho  defendants  in  1899.  The 
suit  T/as  first  decreed,  but  afterwards  was 
dismissed  on  appeal.  Thereupon  the  plain- 
tiffs brought  the  present  suit  for  partition 
assertiug  that  the  house  and  other  promises 
are  joint  property  of  themselves  and  the  de- 
fondants,  and  alleged  that  in  1899  the  defen- 
dants had  ousted  them  from  possession  Tbey 
asked  for  a  declaration  that  they  were  enti- 
tled to  one-half  the  promisosand  for  an  order 
to  give  them  possession  on  partition. 

JMd,  that  tho  plaintifis'  suit  was  barred 
under  the  provisions  of  section  43  and  the 
2nd  explanation  to  section  13  of  the  Civil 
Procedure  Code.  DHANPAT  RAM  )'.  BAL- 
BHADDAR  NATH.  A.  W.  N.  1903  p.  07. 
453.  S-  11  E.rpl.  IV,  0.  II  B.  2S.  13 
Expl  II,  S.  i-1.— Suit  for  possession  of  a  portion 
of  a  house  alleged  to  have  been  partitioned  i^ 
proceedings  before  a  Court  of  Revenue— Subse- 
quent suit  for  partition  of 'the  same  house  in  a 
Civil  Court. 

Tho  plaintiffs  brought  a  suit  to  recover 
their  sliare  in  certain  house  property,  under 
a  mistaken  impression  tliat  the  Revenue 
Court  in  a  previous  partition  proceedings  had 
partitioned  the  house  property  along  with 
the  (liadi  on  which  it  stood.  Tho  suit  was 
rejected  on  the  ground  that  tho  house  pro- 
perty was  not  partitioned  by  the  Revenue 
Court,  which  had  no  power  to  do  go  The 
plaintiff  brought  the  present  suit  in  the 
Civil  Court  for  partition  of  the  same  house 
property. 

Held,  that  the  plaintiff's  claim  was  barred 
neither  by  S.  13  nor  bv  S.  13  of  the  Civil 
Procedure  Code.— PALBHAODAR  NATH  i>. 
RAM  LALTj  A.  W  N.  1904,  P.  89  =  1  A. 
L.J.  228  =  26  A.  501. 

454  S.  11.    Expl.ir.O.    11  R.   Z.—S.    13 

Expl.  II,  and  S.  43  See  Specifie  Relief  Act  1   of 
1S77.     S.37~No.59Gol.-ill—6C.W.N.    3U. 
455.     S.  11  Expl.  IV  O.  II R.  S—S.  13  Expl. 
IIS.  i3.  Res-judicata. 

A,  the  maternal  grand-father  of  the  plair- 
tiff  and  defendants  No.  1  and  2,  owned  a 
share  in  a  village.  On  his  death,  tho  defen- 
dand  No.  1  took  possession  of  the  property. 
Some  IS  years  after  this  the  plaintiff  brought 
a  suit  for  possession  of  one-third  share  in  the 
property  on  the  basis  'of  a  gift,  alleged  to 
havo  boon  made  by  .\  in  favour  of  himself 
and  defendants  No.  1  and  2.  That  suit  was 
dismissed  on  the  ground  that  the  deed  of 
gift  was  not  registered  and  was  inadm'ssibli 
in  evidence.  In  that  suit,  defendant  No.  2 
filed  a  written  s'-atement  in  which  he  said 
that  he  had  no  right  whatever  to  any  of  tho 
property  which,  he  said,  solely  belonged  to 
defoudant  No.  1,  Subsequently  the  plaintiff 
brouglit  a  suit  for  his  share  by  inheritance  in 
the  property  and  in  view    of    the    relinquish- 
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m^nt  by  defendant  No.  2,  he   claimed  a    half- 
share»in  tho  property. 

Held,  that  thu  suit  was  not  barred  by  3. 
13,'oxplanatioa  2,  nor  by  S.  43  of  the  Code. 
(7  N.  W.  P.  H.  C.  R.  GO  aad  11  B  H.  0.  refd. 
22t  rofd.)  MIR  IHrtSHAM  H  MDSR  u. 
MIR  BAQAR  ALT,  9  O.  C    233- 

4.56    S.  11  E.cpi.  ly.,  o.  u  R.  i',  o.  ii.  r. 

i.w5S.  13  ExpUmt  io  I  11  and  4J  and  ii  — 
Cnuses  of  action  not  the  same. 

A  usufructuary  mortgagee  sued  to  re- 
cover the  movtgige-money  by  sale  of  the 
mortgaged  land  and  tlao  suit  was  dismissed  as 
not  maintainable.  He  had  impleaded  m  the 
1  suit  mortgagors  and  certain  defendauts  alleyod 
as  his  tenants  in  possession  of  the  laud  claim- 
ing an  interest  in  it.  He  brought  the  present 
suit  for  recovery  of  possession  as  mortgage. 

Held,-  that  the  subsequent  -suit  was  not 
barred  either  by  riectiju  13,  Explanation 
II  or  Section  43  of  the  Civil  Procedure 
Code,  the  causes  of  action  in  the  two  suits 
being  different. — 21  M.id.,  91,  dissented  from 
VEEiiANNA  PILLiAI  v.  MU THUiCUM^Ra' 

13  M.  L.  J.  439  =  27- M.  102- 

457  S.  11.  Expl:  IV,  0.  II.  R.  2,  O. 
XXIIL  R.  I.--S.  13  Erpl  II,  -n,  373.— First 
suit  for  possession  dismissed  as  not  cogniz' 
able  by  Civil  Court — Application  for  with- 
draioal  rejected  and  appeal  dismissed — Subse- 
quent   suit  for  declaration. 

A  sued  M.,  the,  predecessor  in  title  of 
the  preseut  defendant,  for  a  declaration  of 
right  in  respect  of  the  village  which  was 
awarded  to  M.  by  a  decree  of  the  Revenue 
Court  under  section  108,  cl.  10,  Oudh  Rent 
Act.  Tho  prayer  was  amended  to  that  for 
possession.  The  suit  was  dismissed  on  the 
ground  that  it  was  not  cognizable  by  the 
Civil  Court.  In  second  appaal  an  applica- 
tion was  made  under  section  37:)',  Civil 
Procedure  Code,  for  leave  to  withdraw 
the  suit  with  liberty  to  bring  a  frosh  suit. 
The  application  wi=  rejected  aud  thj  appsal 
was  dismissed  on  tho  grouud  held  by  the 
Lower  Court.  The  plaintiff  then  filed  tho 
present  suit  asking  the  prayer  for  a  decla- 
ration   of   his  right   in    the  village. 

Held,  that  the  eiuse  of  action  s'atad 
by  the  plaintiff  was  identical  in  both  suits 
but  the  only  matter  which  was  filially  de- 
termined in  tho  former  suit  was  that  the 
Civil  Courts  could  not  give  the  relief  therein 
sought;  it  was,  therefor^,  doubiful  whether 
sec.  13,  Civil  Procedure  Code  or  Explana- 
tion  II    of   that   section    could   apply. 

Held,  also,  that  s.  43  of  the  Code  bar- 
red   the    suit. 

The  '-Cause  of  Action"  has  been  de- 
fined to  mean  every  fact  which  it  is  mi- 
terial  to  be  proved  to  entitle  the  plaintiff 
to  succeed  and  overy,"faot  which  the  de- 
fendant would  have  a  right  to  tr.iverse,  and 
does  not  depend  on  the  relief  claimed. 
One  tost  in  deciding  whether  the  causa 
of  action  in  two  suits  is  the  same  ^is 
whether  tho  same  evidence  would  support 
both. — Shnnkar  Dakhsh  v.  Da:ia  Shankar, 
15   Gal.  -422  .(P.   C),  (s.  c.)  L.   R.,     15  I.  A. 
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66  ;  Chand  Kour  v.  Partdb  Singh,  16  Cal., 
98,  ^s.  o.)  L.  R.,  15  I.  A.,  156 ;Brunsden  v. 
Humphrey :  Jj.  R.,  14  Q.  B.  D.,  141;  Bavia- 
swami  Ayyar  v.  Vylhinatha  Ayyar,  2G  Mad. 
7G0  ;  Rangayya  Gotnidan  v.  Navjap2>"-  P^"-", 
24  Mad,  Si'Jl  (P.  C);  and  Partab  Narain 
Singh  V.  Muiammat  Sarju  Dei,  5  O.  C, 
17a  ;  referred  to— MOHAMMAD  ASGHAB  v. 
AMJED   ALL    8    0-     C..   389- 

458-  S.  W-Expl.  IV,  S.  47— S.  13,  Expl 
II,  2ii,  cl.  (cj — Partition  of  land — Bights  of 
Co-sharcr. 

A,  the  plaintifi  and  one  B  owned  the 
village  of  Syed  Khanpur.  B.  made  a  gift  of 
some  lauds  in  the  village  to  C,  the  defen- 
dant G.  sued  B.  for  a  declaration  of 
her  title  to  the  lands.  The  suit  was 
adjusted  by  a  compromise  and  she  obtained 
a  decree  dated  21st  Oct.  1881  for  certain  lands 
in  the  village,  which  were  substituted  for 
those  originally  given  to  her.  After  B's 
death  C.  brought  a  suit  against  his  heirs 
and  A.  for  possession  of  the  laud  specified 
in  the  decree,  and  of  certain  other  lauds 
specified  in  the  deed  of  gift.  C.  obtained 
decree  dated  10th  March  1891  for  pos- 
session of  the  lands  mentioned  iu  the  dec- 
ree, dated  21st  October,  1881,  which  was 
confirmed  in  appeal  by  the  Judicial  Com- 
missioner. Before  the  last  mentioned  suit 
was  brought,  the  heirs  of  B.  applied  for 
partition  of  the  village  as  agaiubt  A.  The 
partition  took  place  and  under  it  12  bighas 
and  4  biswas  of  the  lands  specified  in  the 
decree,  dated  2l8t  October,  1881,  v?ere  al- 
lotted to  A.  He  oblaiued  possession  of  them 
in  June,  1801.  C.  applied  for  execution  of 
her  decree,  dated  loib  March,  18'Jl,  against 
these  lands.  A.  oijjcted.  Tnu  Cjart  exe- 
cuting the  decree  dismissed  the  olijectiou 
and  A's  appeal  also  wa.s  dismissed,  riabse 
quently    G    obtained   possession. 

In  February,  18:;G,  A.  instimted  a  suit 
against  0.  and  the  heirs  of  B.  for  posses- 
sion of  12  bighas  and  4  bisiuas  of  land.  The 
Munsiff  decreed  the  cl.iim.  The  Subordi- 
nate Judge  dismissed  the  appeal  of  G.  On 
appeal   by    G.,   the   Judicial  commissioner; 

Held,  (1)  that  the  qnestiou  as  to  A.'s 
title  to  the  lauds  was  not  rcs-judicata  un- 
der sec.  13,  Exp.  II,    Civil   Procedure  Code. 

(2)  A.  was  no  party  to  the  decree,  dated 
10th  March,  1891.  It  was  not  pasoed  against 
him  but  against  the  heirs  of  B,,  he  must 
be  deemed  to  have  been  released  from  the 
operation  of  the  decree  and  he  therefore 
ceased  to  have  any  interest  or  concern  iu 
the  suit  in  which  the  decree  was  passed 
within    the   meaning  of   sec.   244,  ol.  (c). 

(3)  that  when  the  partition  took  place 
0.  was  representing  B.  as  the  owner  of 
three-fifths  of  the  land  in  dispute  and  her 
title  was  not  afieoted  by  the  partition  to 
which   she    was   no    party. 

(4)  that  G.  held  the  lauds  awarded  by 
the  decree,  dated  10th  Marob,  1891,  sub- 
ject to  such  rights  as  B's  co-sharer  A.  mjght 
acquire   in  them  on  partition   of   the  village. 


(.5)  that  when  the  laiids  in  dispute  wore 
allotted  to  A.  under  the  pirtitioii  C.  ceas- 
ed to  have  any  right  iu  lip^ni.  WILAETI 
V.  GHULAM    ALI    KHAN.     2   0    C..    51- 

459  S.  n—Expl.-IV  and  VIS.  13,  Expl. 
II  and  V. 

In  order  to  make  section  13  applicable,  it 
is  not  necessary  that  the  m;ittcr  of  the  sub- 
sequent suit  should  have  been  heard  or 
have  been  fully  decided  by  a  competent 
Court  in  the  former  suit  when  the  case  is 
one  to  which  Explanation  11  rnplisi.  24  C. 
711,  20  A.  110,  24  A.  429,  IG  1.  A.'  107.  n/.i.  to. 
NGA  CHIT  MAUNG  v.  NGA  PO  KIN,  NG  V 
KYAN   HLA,    NGA    PO  GAUNG.     U-  B.  E- 

1906  p.  46.  (Civil  Procedure). 

460  S.  11— Expl.  v.,  O.  XXIIl  R.  IS. 
13  Expl.  Ill,  S.  375— Res  Judicata— i^u(urc 
i7iesHe  profits,  claims  for — Withdrawal  of  claim 
— Subsequent  suit. 

A  suit  for  possession  and  for  future 
mesne  profits  till  delivery  of  possession  was 
dismissed  by  the  Court  of  first  instance. 
The  plaintiff  preferred  an  appeal  as  to 
possession  only  and  in  his  memorandum 
of  appeal  stated  that  future  mesne  profits 
would  be  made  the  subject  of  a  seperate 
suit.  The  iippea!  was  decreed.  Subsequently 
the  plaintiff  instituted  a  suit  for  mesne 
profits  from  the  date  that  the  previous 
suit  was  instituted  up  to  the  delivery  of 
possession. 

Held  that  the  eecond  suit  was  not 
barred  by  the  rule  of  rcs-judicata  on  ao- 
eount  of  the  previous  suit  having  been 
dismissed  by  the  Court  of  first  instance. 
Neither  the  suit  was  barred  under  s.  373 
of  the  Civil  Procedure  Code.  In  a  suit  for 
future  mesne  profits,  the  pliintift  is  not 
entitled  to  claim  future  mesne  profits  as 
of  right  and  under  section  211  of  the  Civil 
Procedure  Code,  it  may  bo  allowed  or  re- 
fused by  the  Court  at  discretion.  The  words 
of  expl.  Hi  "relief  claimed  iu  the  plaint" 
mean  relief  which,  assuming  to  the  defence 
fails,  the  plaintiff  is  entitled  to  as  of  right. 
Provision  for  future  mesne  profits  which 
the  Court  has  discretion  in  any  event  either 
to  make  or  to  refuse  is  not  "relief"  within 
the  meaning  of  the  explanation.  The  word 
"claim"  in  section  373  means  such  a  claim, 
as  if  the  allegations  ou  which  it  Is  based 
are  true,  gives  the  plaintiff  a  cause  of 
action  quoid  that  particular  claim  and  not  a 
claim  which  is  not  a  cause  of  action  and 
which  the  Court  may  in  any  event  in  the 
exercise  of  its  discretion,  either  grant  or 
refuse.  KUPPUSAMY  AIYAH  t;.  VENKATA- 
RAMIER,  15  M-  L-  J.  462. 

461  S-  W-Eipl.  V.  S.  13,  Expl.  Ill— Claim 
for  future  mesne  profits  in  the  prior  suit — No 
res  judicatn.. 

Held,  following  the  case  law  on  tho 
point,  that  a  second  suit  for  future  mesne 
profits,  though  the  claim  wa;  included  in 
the  prior  suit,  is  not  barred  by  reason  of 
the  decree  in  the  'pt  or  suit  which  omitted 
to   deal    With    it    17    G.    968;    21    A,    425;     1 
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B.    532;    It  jr.  33S    foil.     H.\YS  v.    PADJIA- 

NAND  SINGH.    32  C- 118,  at  112- 

432    S-   n—Evpi.   r--s.   13  Expi.  in— 

Bes-judicata — Mesne  i^rofits  claimed  in  a  re- 
dempi'on  suit  not  (/ranted— Eject  of. 

Held,  that  a  fresh  suit  for  mesne  pro- 
fits for  a  period  prior  to  the  pUiiutilf's 
previous  suit  is  barred  when  the  profits 
were  claimed  in  that  suit  which  was  (or 
posso<sion  by  redemption  of  the  mortgage, 
and  the  jadgmnnt  was  silent  as  to  them. 
KAGtIU  V.  LAKHSMANSINGH.     2  B.  It-  R. 

781=25  B.  115. 

433.  s.  n.—Expi.  r—s.  13.  Expi  III— 

Bes-judicata — ALntgage — Sale  of  mortijaged 
property — Suit  by  purcliaser  for  redemption — 
Mortgagee  entitled  to  pre-empt — Claim  to  pre- 
empt not  piU  forward  in  redemption  suit — 
Subsequent  suit  for  pre-emption. 

The  owner  of  a  certain  share  in  a  village 
mortgaged  three-quarters   of  that  share  to  R. 

C.  and   afterwards   sold  the   entire  share    to 

D.  P.  D.  P.,  the  purchaser,  sued  the  mort- 
gagee, R.  C.  for  redemption,  and  obtained  a 
decree.  Subsequently  B.  0.,  who  was  a  co- 
sharer  in  the  village,  brought,  a  suit  for  pre- 
emption of  the  share  against  D.  P.  and  the 
original  mortgagor. 

Held,  that  the  fact  that  B.  C.  had  not 
advanciid  his  claim  to  pre-empt  as  a  defence 
to  D.  P.'s  suit  for  redemption  did  not  have 
the  effoot  of  making  B.  G.'s  claim  in  his  suit 
for  pre-emption  rcH-judicata.  JBatdeo  Shai  v. 
Bnteshar  Singh,  (I.  L.  R.,  1  All.  75),  Jadu 
Lai  V.  Ram  Gholam,  (I.  L.  B.,  1  All.  316), 
Narain  Dat  v  Bhairo  Bukshpal,  (I.  jj.  B.,  3 
All.  189),  and  Pulrindar  Singh  v.  Jtvala  Sin.jh, 
(T.  Li.  K.,  20  All.  519),  overruled.  Srimut 
Bajah  MootfO  Vijatja  Haganadha  Bodha  Goo- 
roo  Sattnng  Periya  Odaya  Taver  v.  Katama 
Nalchior  (11  Moo.,  1  A.,  50),  and  Deokinan- 
dan  V.  Sri  Earn.  (I.  L.  14.,  11  All.  234),  re- 
ferred to.  HAM  CHAND  v.  DIIRGA  PRA- 
SAD. A-  W-  N-  1903  p.  193=26  A.  61 
(F.  B ) 

4-Ji.  S.  n—Expl.  r—s.  13,  Expl.III.— 
Bes-judicata. 

.  Explanation  III  to  Section  13,  Civil  Pro- 
cedure Code,  is  no  bar  to  au  application  for 
execution  to  recover  mesne  proli^s  adjudged 
by  the  decree,  when  upon  a  previous  ap- 
plication for  delivery  of  possession  and  award 
of  mesne  profits  the  Court  had  dealt  with 
the  prayer  for  possession  only.  NITY.\- 
NAND.\  GANTAYA-T  v.  GATAPATI  VASU- 
DEVA   DEVU.     11    M-  ti-    J.,  19J1   p.    313. 

=21  a.  681. 

435.  S.  l\.—Expl.  V — S.  13.—Expl. 
Til — Ros-judicata — Cause  of  action — Suit 
on  mortij.ije — Taking  mmey  decree  on  mart 
gage — Refusal  of  relief — Belief  claimed, 
but  not  granted— Second  suit  for  sale — Civil 
Procedure  Code  (Act  XIV.  of  ISS!)  s.  13,  expl. 
(3). 

Where  a  mortgagee  had  previouslj*  in- 
stituted a  suit  to  enforce  his  security  and 
was  conteut  in  that  suit  to  take  merely  a 
money  decree,  but  failed  to  obtain  satistac- 
tiou  of  the  decree. 
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H'.ld,  that  having  regard  to  s.  13  expl. 
(3)  of  the  Code  of  Civil  Procedure,  the  decroo 
operated  as  rcs-jiulicata,  and  ho  was  not  eu. 
titled  to  bring  another  suit  to  realize  the 
debt  by  the  sale  of  the  mortgaged  property. 
Jonmnijoy  Muilick  v.  Doismoney  D>ssce,  (I.  L. 
B.,  7  Cal.  711)  and  Rajki'shora  S'lah  i  v.  Bhadoo 
Nosho3  (I.  h  B.,  7  Gal.  IS),  distinguished. 
SHIBU  BERV  V.  OHANDBA  MOUUiST 
J.\NA.    33  0-849. 

'4S3.  S.  11.  Erpl.  VI.— S.  13.  Expl.  v.— 
"  B >na  fide  lilijaling." 

Wherj  a  Karnavan  brought  a  .suit  to  have 
a  decree  passed  against  his  predecessor  set 
aside,  and  it  was  dismissed  and  a  fr3sh  suit 
was  brought  by  the  junior  members  of  the 
tarwad  for  the  same  relief — 

H-dd,  that  iu  the  absence  of  fraud  or 
collusion  in  the  conduct  of  the  previous  suit 
the  present  suit  was  barred.  The  previous 
decree  operated  fts  res-judicata  notwithstand- 
ing the  fact  that  certain  material  documents 
were  not  produced  by  the  plaintiff  in  the 
previous  suit.  Non  production  of  the  docu- 
ments was  not  suflicient  to  show  that  the 
suit  was  not  conducted  bon.i  fide.  MADRA- 
VAYA    V.    KERALA    VARMA    ABSAN.     IS 

M  L-  J.  68. 

467.  S-  11— Expl.  VI— S.  13.  Expl.  V— 
Bes-judicata-- Pariics  litigating  under  the  same 
title — Plaintiff  in  first  suit  representing  plain- 
tiff in  second  suit — Right  to  any  relief — De- 
fendant having  no  interest  in  relief  claim- 
ed, 

Tho  plaintiff  in  the  first  suit  can  be 
held  to  represent  the  plaintiff  in  tho  second 
suit  under  explanation  5  to  section  13  of 
tho  Civil  Procedure  Code  only  if  the  lat- 
ter has  any  "  right  to  any  relief  "  claimed 
in   the   first   suit. 

Tlie  defendants  Nos.  2  to  5,  sons  of  ono 
S.,  were  divided  brothers  aud  were  alleged 
by  the  plaintiff  to  be  reversioners  of  their 
uncle    M. 

The  plaintiff  as  purchaser  of  the  share 
of  defendant  No.  5  sued  for  partition  aud 
to  recover  possession  of  that  share  from 
defendant  No.  1  who  denied  that  defendant 
No.  5  was  reversioner  and  sot  up  his  own 
title  as  the  adopted  son  of  the  deceased 
If.  In  a  previous  suit  defendants  Nos. 
2  to  4  sued  as  reversioners  of  M.  to  reco- 
ver his  entire  propsrty  including  the  fifth 
dotondant's  share  from  the  first  defendant 
who  set  up  the  same  plea  of  adoption  now 
put  forward  by  him.  Defendant  No.  5  was 
made  a  defendant  on  account  of  his  refu- 
sal to  join  as  plaintiff  and  allowed  the 
suit  to  proceed  ex-parte.  The  first  defen- 
dant's alleged  adoption  was   declared  invalid. 

Held,  that  the  first  defeudant  was  not 
barred  from  raising  the  plea  of  adoption 
in  the  second  suit.  14  Mad.,  324  ov-'rruled, 
:n  Mad..  373  (3H3)  approved.  SOIIASUN- 
D\RA  MUD.\LI  V.  KUL.ANDAIVELU  PIL- 

L\I.    S  C .  M-  L.  J- 1904  P-  404=23.  M- 

457  (F-  B ). 

Hm  ako  li  M.   L.  J.   ^:H   No.  -ii-i  supra. 
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468  S-  11  Expl:  yi,  O.  I.  B.8  (1)—S. 
13-  Expl:  V  and  S.  30 — Procedure — Res-judi- 
cata. 

S.  IS  Expl:  V  of  the  Code  of  Civil 
Procedure  has  no  application  where  the 
procedure  prescribed  by  section  30  has  not 
been  followed.  8  M.  496,  14.  M.  57,  23 
M.  28  followed.  56  L.  J.  Ch.  313,  62,  L.  J. 
Ch:  708.  18.  I\I.  164,  6  C.  31  rcfd  to. 
UCHHABO  BARIK  v.  BAJIMALI  and  others. 

16  C-  P  L  'R  1303  P  161. 

469-  11-— S.  13,  S.  21.— Emoluments  of 
office — Collector' s  jtirisdiction — Suit  in  a  Civil 
Court. 

Under  S.  13  of  Act  III  of  1.995  the  Collec- 
tor can  try  whether  certain  lauds  r.re  emolu- 
ments of  oiEce  or  not.  The  parties  are 
debarred,  by  the  express  provisions  of  S.  13 
of  the  Codo  of  Civil  Procedure  and  the 
general  pi-inciples  of  rcs-jtidicata,  from  re- 
opening the  same  question  in  suit  before  a 
Civil  Court.  In  such  a  case,  it  is  not  neces- 
sary to  have  recourse  to  the  provision  of  S. 
21  of  the  Code,  which  it  would  only  be 
necessary  to  look  to,  if  the  question  had  not 
already  been  decided  in  a  suit- under  S.  13  of 
the  Act  III  of  1895.     (.30  M.    121,  13  M.  41  and 

17  il.  302  refd).    BALIJEPALLI  SE3H.AYYA 
V.  BALIJEPALLI    SUBBAY  YA,  30  M.  320. 

470-  S.  11-0.  II R.  ZS.  13,  13.  Previous 
suit  for  2}Ossession- Subsequent  suit  for  declara- 
tion of  title —Relief  claimed  in  subsequent  suit 
which  could  have  been  claimed  in  previous  suit 
— Suit  barred. 

A,  a  Taluqdar,  oauseadnoticeof  ejectment 
to  be  served  on  B.,  the  thehadar  of  a  village, 
under  s.  54  and  55,  Oudh  Rent  Act.  B- 
brought  a  suit  against  A.  to  contest  his  liabi- 
lity to  be  ejected,  denying  that  he  was  ihcka- 
dar  and  claiming  that  he  was  an  under-pro- 
prietor.  The  notice  being  set  aside^  A  sued  B 
in  the  Court  of  the  Sub-.Judge  for  possession  of 
the  village,  alleging  that  B.  was  titekadar  and 
liable' to  bo  ejected  by  the  Revenue  Courts. 
Xhis  suit  being  dismissed,  A.  subsequently 
Instituted  the  present  suit  against  B.  in 
which  he  alleged  that  B.  was  thehadar  of 
the  village  and  claimed  a  declaration  that  ho 
was  the  absolute  proprietor  of  the  village, 
that  the  only  rights  which  B.  had  was  to 
receive  y'^  of  the  produce  of  the  village,  and 
that  B.  was  liable  to  be  ejected  by  the  Rent 
Court.  The  Sub-Judge  dismissed  the  suit  as 
barred  by  S.  43,  Civil  Procedure  Code,  and 
the  District  Judge  confirmed  the  decree 
holding  that  the  suit  was  barred  by  that 
section  or  S.  13  of  the  s.T,me  Code. 

Held,  that  the  present  suit  was  not  bar- 
red by  S.  13,  Civil  Procedure  Code,  for  it 
could  not  be  said  that  A.  claimed  the  same 
relief  in  the  first  suit,  and  the  Courts  refused 
to  grant  him  the  same.  The  suit  was,  how- 
ever, barred  by  S.  43,  Civil  Procedure  Code. 
The  causes  of  action  in  the  two  suits  were 
the  same.  The  Court  which  heard  the  for- 
mer suit  was  competent  to  grant  the  appel- 
lant A  a  declaration  of  his  title.  The  aijpL,'l- 
laut  had  an  opportunity  of   obtaining  in   tho 
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former  suit  the  relief  which  he  now  sought 
for.  Having  omitted  to  ask  for  it  in  the 
former  suit,  lie  could  not  sue  for  it  in  the 
second— PARTAB  NARAIN  SINGH  i?.  MU- 
SAMMAT  SARJU  DEI,  5  O.  C.173. 

471-  S.  11-0.  II  R.  2S.  13,  43— Prior 
and  puisne  mor'.'jage — Sale  of  mortgaged  pro- 
perty— Redemption  by  vendee  of  the  prior 
mortgage  — Suit  for  sale  by  piiisne  mortgagee 
— Dismissal  of  suit  on  the  ground  that  pre- 
vious mortgage  not  offered  to  redeem — Second 
suit  for  redemption  of  prior  mortgage  and 
sale — -Res-judicata — Tramfer  of  Property  Act 
(IV  of  IbSi),  S.  89. 

The  owner  of  a  village  mortgaged  it  to 
A  for  Bs-.  7,000  and  put  him  in  possession, 
Tho  owners  afterwards  mortgaged  X  and 
other  property  to  B's  father  for  Rs.  2,400 
without  possession.  Some  7  years  afterwards 
the  owners  sold  X  to  the  defendant  for 
Rs.  14,000,  of  which  Rs.  7,000  was  left  with 
the  purchaser  in  order  to  redeem  the  first 
mortgage.  The  defendant  redeemed  the  mort- 
gage   and   obtained   possession. 

After  this  B  sued  for  recovery  of  the 
amount  duo  on  his  mortgage  impleading 
the  owners,  the  defendant  and  other  per- 
sons describing  thorn  in  the  plaint  as  trans- 
ferees of  tho  mortgaged  property,  but  he 
did  not  ofTer  to  redeem  any  mortgages.  He 
prayed  among  other  reliefs  that  the  Court 
should  make  all  orders  that  might  be  ne- 
cessary to  give  him  _the  main  relief,  i.  e., 
sale  of  the  property.  The  Court  held  that 
the  plaintifi  could  redeem  the  village  X  but 
he  could  not  bring  it  to  saia  without  first 
redeeming  it.  It  therefore  declared  that 
the  village  was  not  saleable  for  plaintifl's 
money.  A  decree  for  the  sale  of  other  pro- 
perty was,  however,  passed  m  favour  of  the 
plaintifi. 

Now  the  plaintiff  sued  for  redemption 
of  the  first  mortgage  and  for  the  bjle  of 
X  to  recover  tho  costs  of  redemptlou  and 
the  balance  due  at  the  date  of  tuit  on  the 
former   decree. 

(Per  Chamier,  A.  J.  C.)  Held,  that  the 
plaintiff's  cause  of  action  for  the  present 
suit  was  exactly  tho  same  as  his  cause  of 
action  for  the  former  suit,  viz.,  mortgage 
to  him  and  non-payment  of  the  mortgage 
money.  In  the  former  suit,  he  might  and 
ought  to  have  offered  to  redeem  the  prior 
mortgage.  The  Court,  which  decided  the 
former  suit,  did  not  moan  to  decide  that 
the  suit  was  premilure.  The  suit  should 
therefore  be  dismissed  as  barred  by  S.  13 
and  43  Civil  Procedure  Code  24  M.  4D1  P. 
C.  refd.  ■ 

(Per  ScoU,  J.  C.)  Held,  that  the  deci- 
sion in  the  first  suit  was  in  fact  that  tho 
suit  was  piemature,  and  this  decision  be- 
ing on  a  question  of  law  was  res-juuicata 
between   the   parties. 

Held,  further,  that  tho  words  "  ground 
of  defence  or  attack"  in  S.  13,  Civil  Pro- 
cedure Code,  do  not  include  a  ground  of 
defence  or  attack,  wliich  may  come  into 
existence  by  some  act  of  the  plaintifi,   such 


(    1037    ) 


CIVIL    DIGEST  OF  OASES 


(    1038    ) 


Sup:  Govt,  acts  (V  of  1908)  {Contd.)        Sup:  Govt,  acts  (V  of  1908)    {Contd.) 


as  the  payment  of  money  to  another.  Tbey 
refer  to  the  condition  of  tilings  at  the  time 
the   former   suit  was   instituted. 

Held,  also,  that  the  suit  was  not  bar- 
red bv  either  S.  13  or  43,  Civil  Procedure 
Code  (1  0.  i\   105,  8  0.  C.  37  rofd.) 

(1-cr  Evans,  A.  J.  C.)  Held,  that  the 
plaintiff  was  bound  to  sue  for  redemption 
of  the  prior  mortgage  in  his  first  suit  and 
ought  to  have  made  the  olfer  to  redeem 
a  ground  of  attack.  He  is,  therefore,  bar- 
red from  bringing  a  fresh  suit  ou  the  same 
cause    of  action. 

Held  further,  that  the  plaintiff  having 
obtained  a  decree  for  sale  on  his  mort- 
gage and  the  decree  for  sale  having  been 
made  absolute,  the  security  had  been  ex- 
tinguished under  S.  89,  Act  IV  of  1882, 
and  the  plaintiff  had  therefore  no  title  to 
maintain  the  present  suit  2  A  429  P.  C. 
20  A  110  rofd.  CHAUDHllI  GANGA  SINGH 
V.   LACHMI    NAKAIN,   IQ   Q-   C   145. 

472  S-  11-0.  It  R.  2~S.  13,  43— First 
suit  for  a  share  in  inheritance— Subseg^uent 
claim  for  dower. 

Held,  that  the  cause  of  action  for  a 
claim  for  dower  is  distinct  from  the  cause 
of  action     for   a   share    in     the    inheritance 

Held,  further,  that  there  is  no  legal  obliga- 
tion to  iuoludo  a  claim  for  dower  in  a  suit  for 
inheritance,  and  the  second  suit  is  not  barred. 
(20  A  81  and  21  C.  157  distiug.)  KISAR 
BEGAM  V.  NIZAM  AHMED,  U  Q.  C-  69. 
47.3  S-  11  0.  II.  R.  «'— S.  li,  43  Res-ju- 
dicala — SpUtLing  of  claims — Suits  on  distinct 
mortgages. 

Hl'UI,  by  the  Full  Bench,  that  a  pre- 
vious suit  on  an  alleged  mortgage  dismis- 
sed on  the  giound  that  the  plainiifi  had  failed 
to  prove  the  nioi-lgaga  set  i;p  by  him  does 
not  bar  a  subs-jqueut  suit  based  on  an 
alleged  mortgage  of  a  different  date,  though 
the  propcity  concerned  in  both  the  suits 
is  iiientical.  TlirKKAIKIvAT  MADATHIL 
RAMAN  V  THIKUl'HIYIL  PARAMAL 
KRISHNAN    NAIU.     16    M-    L-  J.    48  =  29 

M.,  1.53  (F.  B) 

474  S- 11  O.  II.  R.  2.—S.  13.  43~Ju:lgment 
not  inter  partes — Admissibilitij  of  the  judgmi'nt 
in  subsequent  proceedings — Particular  instances 
in  which  t)ie  right  wasclaimeii. 

A  relying  ou  a  registered  s.ile  deed  pas- 
sed to  him  by  his  father,  sued  to  his  bro- 
ther, brother's  wife  and  the  wife  of  a  de- 
ceased brother  for  possession  of  the  pro- 
perty. 

A.  year  after  the  alleged  sale  certain 
mortgagees  had  filed  a  suit  against  the 
plaintiff,  his  father  and  mother  on  a  mort 
gxge  bond  executed  by  the  father.  In  that 
suit,  the  Court  of  first  instance,  as  also 
the  District  Court,  held  the  plaintiff's  sale 
to  be  a  sham  transaction.  The  plaintiff  at 
that   time   paid   off    the    mortgage    debt. 

The  defendants  relied  upon  the  judg- 
ment in  suit  of  1886,  to  show  that  the 
sale  relied  upon  by  the  plaintiff  was  co- 
lourable : 


Held,  by  Russell,  Ag.  c.J.,  (1)  that  the 
proceedings  in  the  suit  of  1886  should  ba 
admitted  as  relevant  evidence  in  the  pre- 
sent suit,  for,  the  present  plaintiff  and  the 
defendants,  either  by  themselves,  or  their 
predecessors,  were  tparties  to  the  suit  of 
1880. 

(2)  that  the  judgment  In  the  suit  o£ 
1880  would  come  witliin  the  purview  o£ 
CI.    2  of   S.    13  of   the   Evidence    Act,    1872. 

Held,  by  Beaman,  J.  (1)  that  the  party 
who  has  be.'n  allowed  to  pat  in  a  previous 
judgment  nut  inter  partes,  for  the  purpose 
of  S.  13  of  the  Indian  Evidence  Act.  1872, 
cannot  be  allowed  to  use  its  contents  qua 
judgment,  virtually  thereby  converting  it 
into  a  rcs-judicata. 

(2)  that,  therefore,  conceding  that  the 
judgment  in  suit  of  183Q  was  p,dmlssiblu 
to  prove  that  in  1880  there  ivaS  di-puta 
about  the  genuineness  of  this  sale-deed,  it 
could  not  be  used  for  any  ulterior  purpose. 
2  Beng.  L.  R.  (P.  C.)  Ill,  10  B.  439  2  B. 
L.  R  336,  2  B.  L.  R.  G51,  5  B.  L.  R,  230 
Referred  to.  MAHAJIED  AMIN  v.  HU.SAiM 
MAHAMBD,  9  fi.  L.  R.  65=31  B.  143- 

475.  S.  11.  O.  n.  R  3,  Ss.  13,  43-Cause  of 
action  splittcd — Mortgagee  declining  to  accept 
tender  hut  remaining  in  possession  of  property 
— Suit  for  redemption — Second  suit  to  recover 
mesne  profits  from  the  date  of  tender  to  the  date 
of  deliverij  of  possession — Transfer  of  Property 
Act  Ss.  62,  S3. 

A  made  a  usufructuary  mortgage  ia 
favour  of  B.  and  placed  him  in  possession. 
Some  7  years  afterwards  .4.  tendered  the 
amount  of  the  principal  to  B.  but  it  was  not 
accop'ed.  A.  then  filed  a  suit  under  fi.  62  of 
the  Transfer  of  Property  Act  to  recover 
possession  of  the  mortgaged  property,  and 
also  under  S.  83  of  the  Act  deposited  the 
amount  of  the  principal  in  Court  as  the 
amount  payable  ou  the  mortgage.  The  Court 
passed  a  decree  for  possession.  He  brought 
another  suit  to  recover  mesne  profits  from 
the  defendant  from  the  date  of  the  deposit  to 
the  date  when  he  recovered  possession  of  the 
mortgaged  property  in  execution  of  the  re- 
demption decree  in  the  first  suit.  The  Lower 
Appellate  Court  disallowed  the  claim  ou  the 
ground  of  rcs-judicata. 

Held,  that  the  present  claim  was  barred 
either  under  S.  13  or  S.  43  of  the  Civil  Proce- 
dure Code,  for,  the  profits  derived  by  the 
mortgagee  after  a  proper  tender  made  or 
after  the  amount  due  had  been  deposited  in 
Court  were  profits  for  which  he  had  to 
account  to  the  mortgagor  in  virtue  of  a 
liability  tacked  on,  so  to  say,  by  the  statute 
to  the  mortgage  contract,  and,  as  such,  a 
claim  to  them  by  the  mortgagor  was  one 
arising  from  and  connected  with  his  right  to 
redeem  or  recover  possession  of  the  property. 
It  was  all  one  cause  of  action  which  might 
and  ought  to  be  alleged  by  the  mortgagor  in 
his  suit  te  reoover  possession. — RUivHMINI- 
BAI  SUBEAYA  v.  VENKATESH   BAB  PRA- 

BHU.    9  B.  L.  K,.  958=31  B.  527- 
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478-  S.  11.  O.  II  n.  2-S.  13,  43.  Suit  for 
possession  of  land  as  Khewaldar  witUoul  claim- 
ing shnmilat. 

Held,  thp.t  a  decree  for  possession  of  land 
in  favor  of  plaintiffs  as  KUcwaldars  impliedly 
included  proportionate  share  of  sliamitat 
nltUough  no  claim  was  specifically  made  in 
respect  of  it. 

In  partition  proceedings  objection  was 
taken  that  the  decree-holders  had  no  right  to 
a  share  in  the  siiamilat  and  they  were  referred 
to  a  regular  suit,  held,  that  the  suit  brought 
by  the  decree-holders  was  not  barred  by  sec- 
tion 13  or  section  4-3  of  the  Code  of  Civil 
Procedure.     BUR.\    v.    JH.vND.i..     p.    £•  R. 

23  of  1801-F-  liSof  ISOO- 

477.     8.  11.  0.  IL  B.  2,  0.  11  B.   4,  5  Ss.  13, 

43  and  4i — Joinder  of  causes  of  action — Pre- 
sumption of  correctness  of  a  geneolngical  table 
prepared  at  Settlement — Custom — Iiiheritance- 
Esckeal  to  the  proprietary  hody — New  case  set 
up  in  ajypeal. 

A.  and  B.  sued  in  the  Court  of  a  >Iunsiff, 
1st  oLiss,  to  contest  the  validity  of  the  adop- 
tion of  G.  by  D.  Their  suit  was'  dismissed 
on  the  finding  that  they  were  not  collaterals 
of  D,  and  so  could  not  object ;  and,  secondly, 
that  the  adoption  was  valid. 

After  C  s  death  without  issue,  A.  and  B. 
sued  for  possession  of  the  moveable  and 
■iminoveable  property  of  C,  as  collaterals  of 
his  adoptive  father  D.  Others  proprietors  of 
and  in  possession  of  the  land,  also  filed  an- 
other suit  for  declaralion  of  their  title  to 
Eueceed  as  the  proprietary  body  denying  the 
relationship  of  A.  and  B.  with  D. 

Hdd—tl)  That  the  question,  whether  A. 
and  B.  are  collaterals  of  D.  or  not,  ia  not 
barred  by  r.-x-jndicata  by  reason  of  its  being 
decided  in  the  previous  suit  as 

(a)  The  Court  trying  tte  first  suit,  a 
Munsiff  with  jurisdiction  up  to  Bs-  1,000 
only,  had  no  jurisdiction  to  try  the  sub- 
seqvient  suit  which  was  valued  at  more 
than  «s-  1,000. 

(b)  A.  and  B.  C.  cannot  be  said  to  be 
suing  as  representatives  of  D.  and  C,  who 
were  defendants  in  the  previous  suit.  The 
claim  is  simply  a  claim  founded  on  the 
cU!:tom  of  escheat  in  favour  of  the  pro- 
prietary body  who  no  more  represent  the 
deceased  than  the  crown  does  in  cases  in 
which  property  lapses  to  the  crown  for 
■want   of  heirs. 

(II)  A  party  claiming  as  an  heir  can 
and  should  sue  for  the  whole  of  the  estate, 
both  moveable  and  immoveable,  in  one  and 
the   same   suit.     (10  M.  375  fullowed). 

(III)  Although  a  presumption  exists 
by  law  in  favour  of  the  correctness  of  the 
pedigree  table  as  prepared  at  a  settlement 
such  presumption  is  greatly  weakened,  if 
the    contents   of  that  document  are  vague. 

(IV)  The  contention  of  A.  and  B. 
that  they  were  also  members  of  the  pro- 
prietary body,  along  with  others,  could  not 
be  entertained  in  the  Chief  Court,  where 
it   was   raised  for  the   first  time  on    appeal. 


Sup:  Govt,  acts  (V  of  1908)    (Contd.j 

RAM  SINGH  V.  DULA  SINGH,  58  P.    W- 
R.  1908. 

478  S.  11-0.  II.  B.  2,  3,  O—S.  13,  43  and 
45 — THffcnnt  cause  of  action — No  Resjudicata 
— Plaintiff  not  bound  to  unite  in  a  suit — Several 
cajtsi's  of  action. 

On  the  death  of  a  Slahomedan  owner  o£ 
a  permanently  settled  estate  his  two  widows 
held  possession  of  the  estate  for  more  than 
twenty  years  to  the  exclusion  of  his  resi- 
duarics.  On  the  death  of  one  of  them,  her 
brother  and  sister  brought  a  suit  and  ob- 
tained a  decree  for  possession  of  half  the 
estate.  The  other  widow  died  leaving  behind 
her  three  brothers,  and  one  sister,  the 
present  plaintiff.  Before  the  present  suit, 
the  plaintiC  had  brought  two  other  suits. 
One  was  against  one  of  her  brother's  and 
SODS  of  another  hrotlier,  for  maintenance 
alleged  to  bo  due  upon  an  agreement  given 
by  her  three  brothers,  on  the  death  of  her 
father,  and  this  suit  was  compromised;  the 
other  was  against  the  same  persons  for  her 
legal  share,  as  a  sister,  in  the  property 
left  by  Bhagbhari  and  in  which  she  obtain- 
ed a  decree.  In  the  present  suit,  she 
claimed  the  whole  share,  which  her  other 
brother  bad  inherited  from  his  sister, 
Bhogbari,  and  the  whole  of  the  property 
which  he  inherited  from  his  fallier,  on 
the  allegation  that  his  widow  and  daugh- 
ters were  excluded  by  custom  and 
that  his  nephews  were,  by  bur,  rendered 
mahjup-ul-irs.  The  Subordinate  Judge  dis- 
missed the  suit  on  the  ground  th  it  the 
plaintiff  had,  by  her  conduct,  renounced 
her  right  to  the  property  in  suit  and  was 
also,  by  that  conduct,  estopped  from  put- 
ting forward  her  claim. 

Held,  on  appeal,  that  the  plaintiff  bad 
not,  by  her  conduct,  relinquished  her 
rights.  Her  present  claim  and  the  main- 
tenance claim  were  totally  dissimilar  and 
the  joinder  of  the  two  claims  would  have 
been  very  inconvenient.  Nor  need  she  have 
joined  thisclaim  with  her  claim  in  the  second 
suit.  It  would  not  be  right  to  infer,  from  the 
plaintifi's  inaction  in  the  two  suits,  that 
she  intended  to  abandon  her  claim  to  a 
share  in  the  property,  which  had  devolved 
upon  her  brother  on  the  death  of  Bbag- 
bhari.  Before  a  pardanashin  lady,  like  tba 
plaintiff,  can  be  hold  by  implication  to 
have  renounced  her  rights,  it  must  be  showu 
that  she  was  aware  of  them.  Her  failure  to 
claim  her  brother's  property  in  the  second 
suit  is  of  little  value  as  indicating  renuncia- 
tion, for  she  was  then  claiming  a  sister's  share 
in  her  sister's  property.  So,  neither  of  her 
claims  in  the  present  suit  were  barred  by 
either  S.  13  or  43,  C.  P.  C,  and  plaintiff  was 
not  bound,  by  S.  45,  C.  P.  C,  to  include  iu 
any  suit  several  causes  of  action  arising  on 
dilTerent  dates  and  relating  to  entirelv  differ- 
ent properties.  MDSS..iJIMAT  IJITIAZ 
PATIMA  V.  MOHAMMAD   KAMIL,    g  0-  C- 

65 
479.     S.  11,   0.  II.  B.  2,  O.  XXI B.   39.  13, 

43,  244.    Suit  for  value  of  trees  standing  on 
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land    titan    not    be    SJib<slanlialbj    in  issue  in  a 
stiit  for  ownership  of  land-Cuslom    as   regards 

'•    standing  crojis  and  Iret's  on  land. 

A  sued  H  for  l.ho  valuo  of    110   iari    troog 

'  standing  on  a  land  which  in  a  previous  suit 
B  V.  A's  husband,  B  Imd  boen  allowed  to 
redRom.  The  Court  of  first  instance  dismis- 
sod  the  suit  under  Sfotioua  13  and  43  G.  P.  C, 
but  in  appeal  the  suit  was  romandod  for 
trial  as  not  barred  The  Court  of  first  ia- 
Btance  found  that  the  trees  were  planted  by  A 
when  the  land  was  in  her  possession  under 
mortgage.  The  value  of  the  trees  was  found 
to  be  lis.  IGO  and  by  the  Dhammathats  cus- 
tom she  was  allowed  half  the  value  i.  e. 
Ks.  80.  The  Lower  Appellate  Court  concur- 
red   in     the    same    decree.     She   preferred  a 

1  sec  I  nd  appeal  for  the  half  not  allowed.  B 
filed  ohjeolions  as  to  the  half  allowed  and  sot 

;  up  Section.s  13,  43  and  214  as  barring  the  .suit. 
Possession  was  given  to  B  in  execution  and 
the  present  suit  aroso  out  of  B's  olj  acting  to 
A  afterwards  pruning  the  tari  trees  It  was 
pointed  out  t.hat  aii  an  ordinary  rule  standing 
crops  go  with  the  land.  But  in  parts  of 
Burma  at  least,  it  is  r^ooguisod  that  trees 
and  apooially  tari  trees,  frequently  belong 
tea  different  person  from  the  owner  of  the 
land  and  the  custom  has  to  bo  proved. 

H'id,  that  the  matter  in  issue  namely 
the  ownership  of  the  tari  trees  was  not  sub- 
stantially in  isiue  iu  the  previous  suit, 
tbougli  th'.i  p:irt:o3  wore  the  same  within 
the  meaning  of  R.  13  C.  P.  C.  It  was  not 
alleged  by  one  party  nor  admitted  or  doniod 
by  the  other.  S.  43  was  inapplicable.  A  was 
not  bound  to  raise  the  claim  for  tlie  value  of 
the  trees  in  the  lexeoution  proceedings.  The 
evidence  showcl  that  trees  might  belong  to  a 
person  ditlerent  from  the  owner  of  the  land. 
S.  244  therefore  did  not  apply.  2  U.  B.  II- 
1892-  18!)6.  P.  543  and  of  18:iy.  P.  OU.  Civil 
appeals  254  oi  1S<J^^,  IG'i  of  ISilO,  and  21-2  of 
VMO  referred  In.  MX  MO  YWE  i',  MAUNG 
LUTHA.     U.  B  R.  IDOl  P-  II1-(C-  p.) 

480.  8.  11,  0.  IX  R.9  0  XXri.  R.  13,  14— 
S.  13,  103,  306. — Partition',  suit — Preliminary 
consent  decree',  not  given  effect  to — Fresh  suit 
for  partition. 

The  plaintifl  in  1890  brought  a  suit  for 
partition.  The  suit  was  compromised,  and 
it  was  settled  that  the  plots  1,  2  and  3  wore 
to  bo  divided  in  a  certain  manner.  An 
.diiifpn  Wis  oppoiutod  to  effect  the  partition, 
but  he  did  not  partition  the  disputed  plots. 
Subsequently  tho  parties  did  not  appear  and 
tbo  exocution  proooedings  then  ponding  were 
dismissed  for  default  on  tho  10th    Juno  1894. 

The  present  suit  was  institut-^d  on  tho 
24tb  January  1903  for  partition  of  plots  1,  2 
and  3. 

Held,  that  tho  suit  is  not  barred  under 
sections  13  and  103  Civil  Procedure  Code. 
There  was  no  final  decree  passed  in  the  pre- 
vious suit.  The  dooroo  that  was  passecl  on 
the  compromise  was  a  prolirainary  one  which 
uevur  reached  tho  stage  of  a  final  decree 
uuder   section   390,   Civil  Procedure    Code. 


Sup:  Govt  acts  (V  of  1903)   (0>ntd.) 

That  section  103,  Civil  Procedure  Code, 
has  no  application  to  exocutiou  proceed- 
ings and  the  previous  suit  was  not  dismiss- 
ed   under   section     103. 

When  a  decree  declaring  a  right  to  par- 
tition has  not  boon  given  elTcct  to  by  the 
jiarties  proceeding  to  partition  in  accord- 
ance with  it,  it  is  competent  for  the  parties 
or  any  of  thorn,  if  thoy  still  continue  to 
bo  interested  in  tho  joint  property,  to  bring 
another  suit  for  a  doolaration  of  a  right  to 
partition  in  case  their  right  to  partition 
is  called  in  question  at  a  time  when  by 
reason  of  limitation  or  otherwise,  they  can- 
not put  into  effect  the  decree  first  obtained 
13  AIL,  313  foltotved.  3  Bom',  L  11,91:  dis- 
ti7i'ini^hed.  MADAN  JIOHUN  MONDULi;. 
BAliCANTA    NATH     MONDUL.     10    C-    W- 

N..  839- 

431.     8.   11.— 0.  XXr  R.  33,  and  53— S.  13, 

2-fi,  '.173 — Attachm'TiU  by  a  decree  holder  against 
the  mortgagee  decree-holder  before  the  execution 
of  his  decree  by  the  latter — Attaching  creditor 
how  should  execute  it  when  substituted  in 
place  of  tho  mortgagee — Irregularity  not  affect- 
ing the  jurisdiction  of  the  Court — Ac- 
quiescenct  of  the  j udgment-debtur,  if  cures  it — 
Omission  to  prefer  objection,  if  creates  the  bar 
of   'res-judioata' 

A  mortgage  decree  is  not  a  decreo  of 
money  within  tho  moaning  of  s.  27.  of  tho 
Code  of  Civil  Procedure.  (O.  XXI  R.  53). 
The  proper  course  for  a  decree-holder  at- 
taching a  mortgage  decreo  is  to  ask  for  a 
sale  of  it,  and,  if  he  succeeds  in  being  the 
purchaser  to  apply  for  execution  as  pur- 
chaser of  tho  interest  of  the  morgageo 
decree-holder.  Whore  a  holder  of  a  decree 
against  a  mortgagee  attached  the  mortgage 
decree  before  its  execution,  got  himself 
substituted  in  place  of  the  martgagee  de- 
cree-holder, executed  the  raorigago-dooree, 
and  sold  tho  property  iu  execunon,  and 
the  s»lo  was  confirmed,  and  whore  the 
judgment-debtor  did  not  obj;ot"to  tho  sub- 
stitution, or  to  tho  execution  of  tho  decree 
by  tho  substituted  decree- holder,  but  allow- 
ed ouo  execution  to  proceed,  and  pleaded 
payment  to    the  substituted   decree-holder: 

Held,  that  although  there  was  an  ir- 
regularity in  the  procedure,  it  was  cured 
by  tho  long  acquiescence  of  the  iiidgment- 
debtor,  and  the  jiidgment-dobtor  is  estopped 
by  his  own  conduct  from  upsetting  the 
whole  procedure.  That  the  judgment-debtor 
is  also  barred  by  the  law  of  res-j udicala  from 
putting  forward  his  present  plea,  fi^.,  that 
tho  substituiion  could  not  be  made  and  that 
the  decree  could  not  be  executed  by  the 
substituted  decreo  holder  in  the  way  be  did 
it  which  he  ought  to  h  we  taken  as  aground 
of  his  defence  when  notice  under  S.  24S  was 
issued  on  him  to  shew  oause  why  the  decree 
should  not  be  executed.  That  the  subititu- 
tiuu  of  the  decree-holder  was  me. ely  aa 
irregularity  and  not  an  illegality  which  did 
not  alfect  the  jurisd.otion  of  the  Court;. — 
JOGENDRA    N.ATH      BHATTAGHABYA    v. 
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PnUANYAKUJIARMUHURI.     2  C.   I/.  J- 
499- 

48?,.  S.  11,  0.  XXI R.  66,  70-S.  13,  Z(y7- 
Eos-j'udicata— A'xtC!(tiL)»i  of  decree— Decree  for 
sale  of  lyroperly  vot  liable  to  attachment  or  sale- 
Objection  not  raised  in  original  suit  but  raised 
against  application  for  execution— Estojipcl — 
Landlord  and  tenant— Occupancy  holding- 
Sale  in  execution  of  decree. 

Tho  docreo-liolders  obtained  a  decree 
upon  a  compromise  for  payment  of  a»oertain 
sum  of  money  and,  in  default,  or  the  sale  of 
certsiin  properties. 

Amougst  tho  properties  specified  as  liable 
to  sale  under  the  decree  wore  a  ^ouiaber  of 
fields  described  as  hold  by  the  judgment- 
debtor  on  a  permanent  tenure  {istimrari 
patta  ). 

Default  having  been  made,  the  decree- 
holders  (appellants)  applied  for  execution 
of  tho  decree  by  sale  of  tlie  property  men- 
tioned therein.  The  judgment-debtor  ob- 
jected that  certain  lauds,  the  sale  of  which 
was  asked  for,  were  occupancy  holdings 
and  that  the  prayer  for  the  sale  of  these 
lands  was  illegal.  Both  tho  executing  and 
tho  first  appellate  Courts  sustained  the  ob- 
jection and  disallowed  the  decree-holders' 
application  for  the  sale  of  these  lauds.  On 
appeal    to    the   High   Court 

Held,  that  the  judgment-debtor  was  not 
justified  in  raising  the  uljjection  at  this 
stage  of  the  suit,  for  the  objection  could 
have  been  validly  raised  in  ;tbe  J  original 
suit  in  which  the  decree  was  passed.  That 
the  decree  and  the  sale  would  not  bind  third 
parties.     W.  N   All,  1S92  p.  5  follmoed. 

Burkitt  /—According  to  section  287  of 
the  Civil  Procedure  Code,  it  is  the  duty 
of  tho  execution  Court,  should  it  have 
reason  to  believe  that  property  prayed  for 
to  bo  sold,  is  an  occupancy  holding,  to 
enter  that  fact  in  t!io  pi-oclamatiou  of  sale- 
as  a  warning  to  the  intending  purchasers, 
BAKDEO  PRASAD  v.  JUTHAN   RAM.     2  A- 

L-  J-  401= A.  W.  N-  1905  P-   138=27   A. 
584 

483  S.  11,  S.  47,  0.  XXI  P.  5S,  63-s.  13,  ^ii, 
27ii-'J83 —Exccutiun  of  decree  against  legal  re- 
presentative— Attachment.  Objection  against, 
by  heir  as  trustee  not  x^ref erred— Heir  may  re- 
sist possession  by  auction-purchaser — Bes-ju- 
dicata. 

When  property  in  the  possession  of 
the  legal  representative  of  a  judgment-debtor 
as  a  trustee  for  a  religious  purpose  is 
attached  as  the  property  of  the  j  idgment- 
dobtor,  it  is  not  obligatory  on  the  legal  re- 
presentative to  file  an  objeciion  against 
the  attachment.  He  is  not  debarred  by 
sectiotts  13,  2ii  and  278  of  the  Civil  Pro- 
cedure Code  to  oppose  the  auction-purcha- 
ser's suit  for  possession  by  pleading  his 
right  and  title  to  hold  tho  property  as 
tru.steo.  12  All,  313;  W.  N.,  All.,  I'MS  p.  137 
rif,rr<ul    to.     RA>;i     INDOMATI    V.    JAGE- 

SUAR.    3  A  L  J..  5So=A.  W-  N.  1908  P- 
I68=28.A.  Ii4. 
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484-  8.  U>  47— S.  13,  214— -'Might  and 
ought' — Different  suits  on  different  causes  of 
action  with  regard  to  the  same  subject-matter — 
Quef,li')KS  to  be  decided  in  execution. 

In  execution  of  a  mortgage  decree 
against  tho  mother  of  D  and  B  certain 
property  was  purchased  by  B.  The  same 
property  was  again  sold  in  execution  of  a 
decree  for  rent  obtained  by  the  landlord 
against  the  recorded  tenant  (father  of  D 
and  B),  and  was  purchased  by  B  in  the 
benami  of  his  son  in-law,  and  he  took  pos- 
session in  execution  of  both  the  decrees. 
D  and  B  then  instituted  two  suits  for  re- 
covery of  possession.  One  was  on  the 
ground  that  tho  rent-decree,  being  fraudu- 
lent, was  inoperative  against  thorn;  and  tha 
other  on  a  declaration  that  tho  mortgage 
executed  by  their  mother  was  without  legal 
necessity  and  that  the  sale  in  exeeutioa 
of  the  mortgage  decree  was  not  binding, 
on  them.  The  first  suit  was  decreed  and 
the  socond  suit  dismissed.  D  and  B  then 
transferred  their  right  to  possession  under 
the  decree  in  the  first  suit  to  the  present 
defendant,  who  recovered  possession  in  exe- 
cution. An  objection  on  behalf  of  R  that 
he  was  in  possession  under  tho  purchase 
in  execution  of  the  martgage-decree  wag 
disallowed. 

E  then  brought  tho  present  suit  for 
recovery  of  possession  on  tho  ground  of 
his  purchase  in  execution  of  tho  mortgage- 
decree. 

Held,  that  the  suit  was  not  barred 
either  under  S.  13  or  under  S.  244  of  tha 
Code. 

Where  a  plaintiS  brings  two  suits  bas- 
ed on  diflereut  causes  of  action  with  re- 
gard to  the  same  property,  it  is  not  ob- 
ligatory on  a  person  who  is  a  defendant 
in  both  the  suits,  to  plead  as  a  defence  to 
each  suit  what  is  propurly  a  defence  to 
tlic  otber.  KAILASH  CHA^'DllA  JEAN- 
UAL   V.    BAM    NABAIN   GlBI.     4  C-    L-  J. 

211 

485  S.  11,  47— S.  13,  344— See  Mortgage. 
AHMAD    BAKSH   v.    BAGHUBAB    DAYAI. 

3    0   C    871.  (872).       ^       ,     ^     .  ^. 

486.     8.   11,    47S.     13,   244.     Bes-]udica- 

ta. 

A  sued  B  and  others  in  the  sub-judge's 
Court  for  cancellation  of  a  deed  of  gift  and 
for  possession.  B  defended  the  suit  on  tho 
basis  of  the  deed  of  gift.  Some  of  the  de- 
fendants filed  written  statements  in  which 
they  disclaimed  title  to  the  property  in 
dispute  and  denied  that  they  were  in  pos- 
session. It  was  subsequently  discovered  that 
the  suit  was  beyond  the  jurisdiction  of  tha 
Sub-Judge  and  the  plaint  was  returned  and 
filed  in  tho  Court  of  the  District  Judge. 
In  tho  latter  Court  B.  alone  defended  the 
suit,  the  otber  defendants  did  not  fila 
written  statements  in  that  Court  and  pro- 
ceedings were  made  ex  parte  as  against  them. 
Tho  District  Judge  dismissed  the  suit,  hold- 
ing that  the  gift  was  valid  and  that  tha 
sutt   was  barred  by  limitation.    The  plain- 
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tiff  appealed  to  tho  Court  of  tho  Judicial 
Commissioner  making  all  tho  dofundants 
in  tho  suit  respondents  in  tho  appeal.  A 
corapromise  was  effected  between  the  plain- 
tiff and  B.  to  the  effect  that  the  suit 
should  be  decreed  on  payment  to  her  of 
Bs.  10,000.  When  the  appeal  was  called 
on  for  hearing,  six  of  the  respondents 
stated  that  full  effect  had  not  been  given 
to  tho  deed  of  gift  and  that  they  were  in 
possession  of  the  property  and  asked  to 
be  heard  in  support  of  the  decree  of  tlie 
District  Judge.  The  appellant  withdrew 
his  appeal  as  against  these  six  respondents. 
The  Court  then  dismissed  the  appeal 
against  them  and  other  absent  respondents 
but  decreed  the  claim  for  possession  in 
accordance  with  the  terms  of  tho  compro- 
mise. 

The  appellant  applied  to  be  formally 
placed  in  possession.  He  alleged  that  he 
was  then  already  in  possession  and  merely 
wished  to  formally  exeouto  his  decree. 
Tho  respondents  to  the  present  appeal  filed 
objections  under  section  244,  C.  P.  C,  iu 
which  they  claimed  title  to  two-thirds  of 
the  property,  asserting  that  they  were  in 
possession  of  the  same  and  pleaded  that 
they  were  not  liable  to  bo  disturbed  in  exe- 
cution  of   the   decree. 

It  was  proved  that  the  respondents 
were  in  possession  of  tho  property  in  ques- 
tion. 

Tho  Lower  Court  accepted  these  objec- 
tions and  dismissed  the  application  for  exo- 
oulion.  The  appoallaut's  counsel  urged  in 
Appeal  that. some  of  the  respondents,  hav- 
ng  iu  their  wrilLou  scatements  filed  in  the 
;ourt  of  the  Sub-Judge,  disclaimed  title 
nd  denied  that  possession  was  with  thom, 
vere  estopped  from  pleading  the  contr.iry 
lid  that  others  of  tho  respondents  did 
1  t  defend  tho  suit,  thereby  tacitly  admit 
tu.^  the  olaira  and  they  could  not  he  per- 
mitted at  various  stages  of  the  same  suit 
to  adopt  contradictory  attitude,  and  that 
objections  now  made  by  the  respondents 
might  and  ought  to  have  been  made 
grounds  of  defence  to  tho  suit  on  the  an- 
alogy of  explanation  II  to  section  13,  C.  P. 
C,  and  that  these  matters  were  now  res- 
judicata. 

Held,  that  it  is  not  necessary  for  the 
application  of  section  13,  explanation  II 
that  the  matter  in  question  should  have 
boon  finally  heard  and  decided  in  the  pre- 
vious   suit. 

IXdd,  that  explanation  II  to  section  13 
or  tho  analogy  of  that  section  did  not 
apply  to  this  case.  All  the  cases  to  which, 
notwithstanding  that  the  matter  in  ques- 
tion had  not  actually  been  heard  and  fin-, 
ally  decided  iu  tho  previous  suit,  that  ex- 
planation applied  aro  the  cases  in  which 
the  party,  against  wlioni  it  was  sought  to 
apjily  the  rule  of  explanation  II  was  un- 
Euccessful  in  the  previous  suit.  It  cannot 
be  applied  against  a  person  who,  in  tho  pre- 
ioua  suit,  has  been  successful. 
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Held,  further,  that  disobiiraer  of  title 
will    not   per   se   operate    as  an    estoppel. 

Held,  also,  that,  under  section  'Ml,  Civil 
Procedure  Code,  it  is  the  duty  of  a  Court 
to  construe  tho  decree  and  give  effect  to 
it,  not  to  re-try  the  suit.— EWAZ  Xhl 
KHAN   V.    BAKAR   KHAN.     1    0-    C-    23. 

4S7-  S.  11-  0.  VTL  R.  '■>.  Cf.  O.  VI.  R. 
IS—S.    13  and   5-i   (d)— See   S.   11— Parties.— 

4   0    C    108- 

488  S.  11,  4,7,  0.  XXI.  R.  60,  OPS.  13, 
■Ut,  -JSO.  i'o'/— Sc;  s.  ll—13-~9u  P.  R.  1002 
—■iO    P.    L.    R.    1903    No  197    supra. 

489  8.  11,  47—13,  :!ll  and  2;7  .4—  Ras- 
judicata — Decree — Sati:  faction — Si'tiction  of 
Court — S^iccession  Act  iX  of  JSt.5,  Section 
2S2 — Decree  against  mie  adminiuraior  is 
binding  on  his  mccessor — Decree  against  de- 
ceased's  estate.     Form  of — Administration  suit, 

Tlie  defendant  brouglit  a  suit  iu  1888 
against  tho  then  administrator  of  a  deceas- 
ed person's  estate  and  obtained  a  decree. 
In  satisfactiou  ol  the  decree,  the  adminis- 
trator executed  a  sale  deed  of  some  pro- 
perty of  the  deceased  with  the  sanction  ot 
the  Court  obtained  under  section  257  A  of 
the  Civil  Procedure  Code.  The  management 
of  tho  estate  then  passed  into  the  hands 
of  the  present  plaintiff,  who  brought  a  suit 
in  1901  to  set  aside  the  decree  and  sale 
thereunder. 

Held,  that  tbo  decree  obtained  and  tha 
execution  had  against  the  former  adminis- 
trator in  whom  the  aggregate  of  rights  and 
obligations  of  the  deceased  were  vested  as 
the  legal  representative  of  the  estate  were 
binding  upon  tho  plaintiff  as  successor  as 
long  as  that  decree  and  sale  consequent 
upon  it  were  not  the  the  result  oi  fraud 
or  collusion. 

It  was  contended  that  the  only  exe- 
cution of  tho  decree  allowed  by  law  was 
that  authorised  by  section  232  of  the  In- 
dian   Succession   Act,   1865. 

Held,  that  whatever  might  have  been 
the  proper  way  of  executing  such  a  decree 
as  a  matter  of  fact  it  was  executed  right- 
ly or  wrongly  under  section  257  .4  of  the 
Civil  Procedure  Code.  According  to  sec- 
tions 244  and  13  of  the  Code  such  execu- 
tion bound  the  parties  to  the  decree  and 
all  persons  claiming  under  thom;  the  ques- 
tion  was  therefore    res-judicata. 

The  executors  and  administrators  of  a 
deceased  person  form  a  continuing  repre- 
sentation of  the  deceased's  estaie  and  there- 
fore a  decree  obtained  and  execution  had 
against  them  must  hind  t'neir  successors 
in    the   absence    of    fraud   or   collusion. 

The  mufussil  Courts  must  bear  m  mind 
the  necessity  of  treating  a  creditor's  action 
against  a  deceased  person's  estate  as  au 
administration  suit  and  insisting  upon  the 
amendment  ol  tho  plaint  iu  suou  a  suit 
on  that  basis.  Whore  tho  plaintiff  is  not 
willing  to  amend,  the  Court  if  it  finds  the 
claim  proved,  should  pass  a  decree  simply 
giving  him  a  declaration  of  the  debt  duo 
and  a  declaration  besides  that  ho  is  entitled 
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to  its  satisfaction  according  to  law  in  duo 
course  of  administratiou  and  not  otherwise. 
It  is  tlie  duty  o{  Court  to  see  in  such 
actions  that  one  creditor  is  not  enabled 
to  gain  advantage  over  other  creditors  by 
getting  an  unconditional  decree  for  'full 
payment  and  executing  it  against  the 
deceased's  estate  to  the  prejudice  of  other 
creditors.     B  \I     MEHERBAI     v.     MAGAN- 

CHAND  MOTIJI.  6  B-  L-  R-  853  =  29  B• 
96■ 

490  S.  11,  47,  O.  XXL  R.  99— S.  13,  244. 
331 — Objection  to  execution  by  reversioner, 
decree  holder  directed  to  get  a  declaration 
against  the  reversioner — Reversioner  brought 
upo>i  the  record  as  judgment  debtor — Former 
order  no  bar.  See  liiudu  Law  (widow) 
LACHMI     NARAIN     v.    RAM     CHANDRA. 

4  A   L.  J  117  =  A.  W  N  1907  P.  64- 

491-  S.  11,  O.  XXIII  R.  2—S.  13,  373— 
Application  for  tvilhdrawal  of  suit — Notice  of 
apjiUcation  to  defendant. 

A  sued  B  for  possession  of  certain  pro- 
perty, but  after  the  institution  of  the  suit, 
he  applied  to  the  Court  under  section  373, 
Civil  Procedure  Code,  for  permission  to  with- 
draw from  the  suit  with  liberty  to  bring  a 
fresh  suit.  On  the  application  the  Court 
passed  the  following  order  : —  '  Let  the  plain- 
tiff's claim  be  kliarij  with  costs;  and  let 
notice  be  given  to  the  opposite  party,  the 
plaintiff  has  liberty  to  institute  a  fresh 
suit." 

Subsequently  the  plaintiS  brought  an- 
other suit  in  respect  of  the  ?amo  property. 
The  defendant  contended  that  the  effect  of 
the  order  was  a  dismissal  of  the  suit  and 
therefore  the  second  suit  was  barred  and 
that  the  notice  mentioned  in  the  order  was 
not  issued. 

Held,  that  the  order  wasone  of  withdrawal 
with  liberty  to  bring  a  fresh  suit  under 
section  37i*,  Civil  Procedure  Code,  and  not 
a  decree  dismissing  the  suit. 

Held,  further,  that  as  the  validity  of  the 
order  was  not  objected  to  in  appeal,  or 
revision,  it  could  not  be  quo-;tioued  now  on 
the  ground  that  no  notice,  as  mentioned  in 
the  order,  wag  issued  to  the  defendant. 
LALTA  PERSHAD  v.  CHHUTKO.    1  Q.  C- 

97- 

492-  S.  11.  0.  XXri.  R.  13,  14.  S.  96-13, 
396  and  540— Suit  for  partition — Preliminary 
order  not  appealed  against — Appeal  against 
final  decree  not  barred— Ptinjab  Courts  Act, 
J8S4,  as  amended  by  Act  XXV  of  1699,  Section 
70(1)  (b)~Rcvision.  Secondtayplicalion  foi — 
Fresh  security. 

When  an  application  under  Section  70 
(1)  (b)  of  the  Punjab  Courts  Act,  as  amended 
by  Act  XXV  of  1899,  was  dismissed  for  da- 
fault  of  appearance  before  it  was  admitted 
to  a  hearing,  and  a  second  application  was 
filed  by  the  petitioner,  held,  that  the  second 
application  was  adnrissiblo  under  Punjab 
Record,  54  of  1901  ;  S.  C,  45  Punjab  Law 
Reporter,  1901. 

Held,  also,  that  it  was  not  necessary  for 
the  petitioner  to  file  fresh  security. 
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An  appeal  against  a  final  decree  p'^ssed 
in  a  suit  for  partition  is  U'jt  b  irf;d  by  rea.son 
of  no  appeal  having  been  filed  against  the 
preliminary  order  pissed  in  the  suit  adj  idi- 
cating  on  the  rights  of  the  parties. —23  tjal., 
279  ;  19  Cal.,  40-'  ;  23  Cal.,  40.-1  ;  P  R.,  0,1  of 
1897,  leferred  to.     RQ.STAM  KHAN  v.  L ATIF 

KHAN.  53P.  L-  K. ,  1903  -49  P.  R  1002- 

493.  S.  11.  O.  XLL  R.  -23 -S  U,  .Wn.  Ues- 
judicata — Remand — Suit  in  Civil  Court  for 
dispossession  of  defendant  as  a  trespasser — 
Previous  litigation.  Effect  of. 

The  plaintiffs  applied  to  a  Rmt  Court 
for  dispossession  of  the  dot'^ndiint,  alleging 
that  he  was  their  tenant,  but  ultimately  it 
was  found  by  the  appellate  Court,  that  the 
defendant  was  either  the  o\.vner,  or  a  rent- 
free  tenant  of  many  years'  standing,  and 
that  he  could  not  be  ejected.  The  plaintiffs 
then  made  an  application  to  have  rent  asses- 
sed on  the  same  land  in  respect  of  which 
they  had  previously  sought  to  eject  the  de- 
fendant, but  this  application  also  was  rejected 
on  the  finding  that  the  defendant  was  in 
adverse  possession.  Subsoquuntly,  the  plain- 
tiffs brought  the  present  suit  in  a  Civil  Court 
to  fjict  the  defendant  as  a  trespasser  from 
the  land  under  previous  litigation  and  from 
some  other  fields.  It  was  urged,  on  behalf 
of  the  defendant,  that  the  suit  was  barred  as 
res-j udicata  under  section  13  of  the  Civil 
Procedure  Code. 

The  appellate  Court  confirmed  the  deci- 
sion of  dismissal  of  the  lower  Court  relating 
to  the  land  under  previou.s  litigation,  but 
remanded  the  case  under  suction  5ij2  of  the 
Civil  Procedure  Code  as  regards  the  other 
fields. 

Held,  on  second  appeal,  that  the  suit  in 
the  Civil  Court  was  not  barred  as  rss-judicita, 
for  section  13  of  the  Civil  Procedure  Code 
only  applies  in  cases  where  the  Cjurt  whoso 
decision  is  cited  as  resjndic-ila  w.13  compo- 
tjut  to  try  the  second  case,  and  this  suit, 
being  a  suit  in  ejectment  for  di-^posscssioa  of 
a  trespasser,  was  one  which  no  Reut  Court 
could  try.     15  .ill,  139  dislinguir^heil. 

H'hl,  aUo,  that  the  order  of  remand  was 
bad,  for  section  562  of  the  Civil  Procedure 
Code  authorizes  a  remand  only  where  the 
'  entire  suit,  and  not  merely  a  portion  of  it, 
has  been  disposed  of  -by  the  original  Court 
on  a  preliminirv  point.  11  AIL,  i3-i foll-.Kved. 
M\HE-H     PRASAD    v.    RANJOR    SINGH. 

A.  W.  N  ,  1904.  P   202  =  27-A  133. 

494  3  l],0.  XXIo3—S.  13,  273— Dismis- 
sal of  suit  for  default  after  parti.Tl  evidence 
i  adduced.  Effect  o?.— See  Resjudic'ila.  ROMA 
NATH  DAS   V.  MOHE3H   CHANDER    PAL. 

9  C  V/-  N  679- 

495-     S.  U,  O.  XXI  R.   66,  70— Section   13, 

2t>/ — lies  judicata — Ei'cciUinn  "/  decree — Di!C- 
ree  for  s.ilr  of  properly  not  liabln  to  iittachm-nt 
or  sale — Objection  not  raised  in  orig  anl  suit 
but  raised  against  application  fo'-  i!.C"i:M(i)« — 
Estoppel — Landlord  and  Icnmt — Occupancj 
holding — Sale  in  ececulinn  of  J-'crc;. 

The  decree-hollers  obtai'ied  a  decree 
upon  a  compromise  forpiymeuet  of  a  certain 
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sum  of  mouoy  and,  in  dofault  for  the  sale 
of  cert.ain  propertios. 

Amongst  the  properties  spooifled  as 
liable  to  sale  under  the  decree  were  a  number 
of  fields  described  as  held  by  the  judgment- 
debtor  on  a  permanent  tenure  (istimrari 
patta). 

Default  having  been  made,  the  decree- 
holders  (appellants)  applied  for  execution 
of  tlio  deci-eo  by  sile  of  the  property  mou- 
tioncd  thereiu.  The  judgment-dobtor  objoot- 
ed  that  oertaiLi  Imds,  the  sale  of  which  was 
asked  for,  were  occupancy  holdings  and 
that  the  prayer  for  the  sale  of  these  lands 
was  illegal.  Both  the  executing  and  the 
first  a^jpellate  Courts  sustained  the  objoction 
and  disaUoATed  the  decree-holders'  applica- 
tion for  tho  sale  of  these  lands.  On  appeal 
to  the  High  Courts 

Held,  that  the  judgment-debtor  was  not 
jusiifiod  in  raising  the  objection  at  this  stage 
of  the  suit,  for  the  objection  could  have  been 
validly  raised  in  the  original  suit  in  which 
the  decree  was  passed.  That  the  docroo  and 
the  sale  would  not  bind  third  parties. —  IK. 
N.  All.,  18;i2,  J).  5,  foHoioed. 

Per  Bnrkitt,  J. — .iocording  to  section  237 
of  the  Civil  Procedure  Code,  it  is  tho  duty 
of  the  execution  Court,  sliould  it  has  reason 
to  believe  tho  property  prayed  for  to  he 
sold,  is  an  occupancy  holding  to  enter  that 
fact  in  the  proclamation  of  sale  as  a  warning 
to  the  intending  purchasers.  BASDEJ 
PR\SAD    V.    JUrHAN    RAM.      A.    W-    N-. 

1905,  P  133=27  A  684. 

496-  S.  11— S.  io*,  aii— Bes-judioata— I/i- 
solveiicy  proc: \U>igs. 

An  application  under  section  344  of  the 
Civl  Procedure  Code  is  not  a  "suit"  within 
the  meaning  of  section  13  of  the  Civil  Proce- 
dure Code.— P.  R.,  lis  of  183i,  foUoioed. 

The  rejection  of  such  an  application  is 
not  a  bar  to  a  subsequent  application  on 
arrest  at  the  instance  of  the  djcrce-holder 
who  previously  caused  applicant's  arrest  or 
at  the  instance  of  another  decree  liolder. 
BAMLAL  V.  LABHU.     123  P-  L-  R  ,  1903- 

497.  S-  11.  O.  XXT  R.  23,  Ss.  9'J,  100— Ss. 
13,  jG:i,  378,  5Si — Jadgmmt  not  operating  as 
res-judicata — Value  as  evidence — Hecoiid  ap- 
peal—Finding of  fact— Act  VIII  of  18SS 
{Bengal  Tenancy),  S.  Ii9 — Onus— Suit  for 
rents  in  dojiosit — Question  of  title, 

Tho  Remand  order  by  the  lower  ap- 
pellate Court  was  not  strictly  in  accordance 
with    the   provisions   of  S.  532,   C.   P.    0. 

Held,  that  this  irregularity  was  cover- 
ed by  tiie  •provisions  of  S.  578  of  the  Code 
(23  C.  324  followed,  14,  0.  537,  17  0.  829, 
8   G.  W.N.  243 ref). 

In  a  second  appeal,  tho  question  was 
whether  certain  lands  appertained  to  plain- 
tiff's tenure. 

Held,  that  a  finding  of  the  lower  ap- 
pellato  Court  thereon,  which  amounted 
merely  to  an  expression  of  opinion,  could 
not  bo  accepted  as  a  finding  displacing 
the  finding  of  the  first  Court,  and  further, 
tliat  the  lower  appjUata     Court    had   erred 
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in  law  in  disregarding  corlaia  evidonoa 
without  giving  sufficiouc  reasons  for  rej  jct- 
ing   it 

Where  a  suit  wag  briught  under  the 
provisions  of  S.  149,  ol.  (.3)  of  the  liingal 
Toaauoy  Act,  and  the  plaintiff  niidj  oit 
a  very  stroag  case  in  support  of  his  title 
to    the    rants    in    deposit, 

Hdd.  that  the  onus  was  then  shifted 
on  tho  defendant,  and  that  plaintiff  wag 
entitled  to  succeed,  akboag'i  he  wis  not 
in  a  position  to  prove  realisation  of  rents 
from  the  tenant,  tho  p'aiatiff's  Cise  bjing 
that  the  defendant  had  been  preventing 
har   from   realising   them. 

Although  tho  m  tS:!C  rotating  to  the 
title  of  the  plaintiff  was  not  res julicata 
against  the  defendant,  still  the  m  li  ter 
having  b0i3n  in  issue  in  a  suit,  .n  which 
tho  defend vut  was  a  pa  ty,  aiid  tii\t  suit 
having  been  djcid;d  in  favour  of  tho 
plaintiff,  and,  in  accordance  with  thi  doo- 
reo  passed  in  that  su't,  a  conveyance  having 
been  executed  in  favour  of  the  pUiatiffs 
predefiessor-in-title. 

Hdd,  that  this  constituted  a  strong 
case  in  favour  of  the  plaint;ff's  title  and 
possession,  which  it  lay  h'lv.ly  on  the 
detendan';s  to  displace.  TRAILOiCYA  MO- 
HXNI  D\SI    V.  KALI    PSOSANxNIA  GH03E, 

11  C.  W.  U   330 

498  S-  11,  102-~S.  13,  5SS— Bos-judicata 
— Claim  for  rent — Previous  suit  decid/d  by 
iJunsif  in  regular  rfi.ie  determining  rate  of 
rent— Subsequent   suit  on   smillcius::  side. 

When  the  previous  suit  in  which  the 
rate  of  rent  puyablo  by  the  defendant  to 
the  plaintiff  was  detorminod  wis  decided 
by  tho  Mansif  in  regular  side,  and  the 
subsequent  suit  for  rent  was  S'-vI  by  ths 
plaintilt    on    the  small   cause   sido — 

Hfld,  that  the  decision  in  tho  previous 
suit  was  clearly  res; 'liiCJ*^  as  to  tho -rito 
of  rent  claimed,  and  the  fiic',  that  by  vir- 
tue of  section  536.  Civil  Proceduco  Coda, 
no  second  appeal  lay  to  the  H  gh  Court, 
did    not   make    the   decision  inoperative. 

Held,  also,  that  the  contention  that 
the  former  suit  being  a  regular  suit,  and 
the  present  only  a  small  cause  suit,  tha 
decision  in  the  former  suit  could  not 
operate  as  res-judicala  was  not  sound.  Rija 
SIMHADRI  APPA     ROW    v.    R\MAGHAN- 

RUDU.    13  M-  li-  23=27   M.  61- 

Qoer-niled  by  IG  M.  L.  J.  41=29  JH.  193 
(F.  B.)  supii. 

See  S.  11 — 13 — Under  heading  Liligation 
under  the  sime   title. 

499.  S.  14-5.  13,  Eepl.  71 — Presumption 
of  jurisdiction,  its  Rebuttal. 

Held,  that  the  pi-esumption  that  a 
foreign  court  had  jurisdiction  to  piss  a  judg- 
ment and  satisfied  itself  that  th-o  judgment 
was  amenable  to  its  jurisdiction  can  be 
rebutted  by  evidence  that  the  foreign  court 
decided  wrongly  ou  the  facts  whioli  gave  it 
jurisdiction.— 2  Gamo  R  p.  502  ro  'o  !<;\RI 
MAMMOOJEE  V.  ISAP  MAHOMED  SULAI- 
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MAN.    6    C.   W.  N.    829  at  833  ;  29  C 
509- 

500.  S.  14— S.  13,  Expl  VI- 

Held,  that  the  court  in  which  the  suit 
on  a  foreign  j  idgment  is  brought  cannot  go 
into  the  mer,LS  of  the  action  which  resulted 
in  the  foreicrn  iudgment.— SYED  MOAZIN 
HOSSEIN  IvHAN  BAHADUR  v.  RAPHAEL 
BOBINSON.     5  C.  W.  N.  791. 

501.  S.  15— Pc<:ttniary  limits  of  jurlsdic- 
Hon— Court  executing  decree  1.  P.  L.  R.  1901 
—9.   P.  R.    1901— See   S.  6  snpra.  I 

502.  8-  15  -S.  15  -  Jurifdir-.tion  of  Court 
—  Valuation  of  sidt—Panne'->ihip — Accounts 
— S^iil  for  dissolution  of  partnership  and 
settlement    of    accounts.      MUSNA    LAL     v. 

SAMANDU.    94  p.  L-  R-  1906  =  46  P- E 

190S-S<;e    Act    VII  of  lti^;\   S.  a  Col.    759. 

503.  S.  15-0.  XXI  R.  58,  62— S.  15,  278, 
282 — Jurisdiction  value— Objection  against  at- 
tacliment — Dcclaratoixj   suit. 

Held,  that  the  value  of  a  suit  for  a  dec- 
laration that  the  property  attached  by  the 
decree  holder  does  not  belong  to  the  judg- 
ment debtor,  when  the  amount  of  the  dec- 
ree is  less  than  the  value  of  the  attached 
property,  is  the  amount  of  the  decree  and 
not  the  value  of  the  property  55,  P.  R. 
1906—71  P.  L.  R.  190G  referred  to.  ZORA- 
WARSIXGH    V.   DEWA    SINGH.     63   P-  L. 

R.,  1907-11.  p.  W-R-  1907  =  142.  P.  R- 
1906-  .      ,     , 

503.  (a)  8.15 — S.  15-Jun~-dictional  value 
— Pai-tnersliip  accounts  Dissolution.  46  P-  R. 
1906.     See  Act    VII  of  1887  S.  8.  Col.   759. 

504.  S.  15— S.  15— Jurisdictional  value- 
Attachment— Declaratory     suit.     BISHNU     V. 

LALSINGH.    71  p.  L  R  1903  =  55  p.  R . 

1903.  See  Act  VII  of  18!i7,  S.  11  Col.  781, 
an^L   other   cases   Col.    758   to    766. 

504  (a)  8.  15— S.  15— Consent  of  par- 
ties can  not  give  jurisdiction  to  a  court.  8 
C  'vV.  N-  705  =  31  C-  849-  See  Act.  VII  of 
18  i7   Col.    76:1. 

005-  S-  15— 6i,  20-S.  15,  16,  17— Suit 
for  rent  of  putni  tenure — Order  on  appeal  re- 
turning plaint  for  presentation  to  proper 
Court — Appeal  to  Hijh  Court— See  Bengal 
Tenancy  Act  VIll  of  18S5  S.  144— CHOW- 
DHRY  PAZLUR  RAHUI  v.  DOWARKA 
NATH   CHOWDHRY.     7    C-   W-    N-.   402  = 

80    C    453 
508.     S.   15,  ^7—S.   IS,   Sii. 

A  suit  by  a  party  to  execution  proceed- 
ings to  have  a  Court  sale  set  aside  on  the 
ground  of  the  fraud  will  lie  when  the  dec- 
ree has  ceased  to  be  capable  of  execution, 
and  it  is  no  longer  open  to  tho  plaiutiS 
to  apply  under  section  244,  Civil  Procedure 
Code,  to  the  Courts  executing  the  decree 
— Upper  Burma  Civil  Courts  Regulation, 
10;  SpLcifio  Relief  39;  Limitation  11,  12, 
91,  95,  I'i'S— Where  a  sub-Divisional  Court 
having  jurisdiction  entertains  in  contra- 
vention ol  S.  15.  C.  P.  G.  a  suit  which  should 
have  been  instituted  in  the  Township  Court. 

Held  that  this  is  a  mere  irregularity 
■which  does  not  vitiate  the  proceedings — 2i 
B.  267,  10  C.  538,   19.     0.   683,    25    0.  718, 


Sup:  Govt,  acts  (V  of  1908)    {Contd.) 

20   jr,    .349,  in    W.  -R.  269   referred  to.     NGA 
SA  GYK  V    NGA    YE  BAN.     iJ.    B-  R.  1905 

p.  36    (Civil  Procedure.) 

507  S-  13  — S.  16- Letters  Patent  art.  12 
—  "Suit  for  land  or  other  immoveabh  pro- 
perty"— Suit  for  sale  of  mortijaged  land — 
Land  situated  outside  jurisdiction  of  High 
Court — Jurisdiction. 

A  '-s-uit  for  land"  (within  tbe  meaning 
of  art.  12  of  the  Letters  Patent)  includes 
any  suit  in  which  a  decree  is  asked  for 
operating  directly  upon  the  li'.nd,  and  there- 
fore includes  any  suit  brought  to  enforce 
a  security  upon  land,  such  as  a  suit  lor 
the  sale  of  land  equitably  mortgaged  by 
deposit  of  title-deeds. 

Semlle,  that  the  phrase  suit  for  ''land 
or  o'her  immoveable  property"  (is  used  in 
art  12),  includes  all  suits  mentioned  in  cl. 
(a),  {b).  (c),  {d).  (c),  and  {/)  o  sectiun  16  of 
tbe  Coda  of  Civil  Procoduie.  1882.  Plain- 
tiffs in  their  plaint,  prayed,  in^cj-  ali  ,  that 
certain  lands  the  titlu  deeds  relating  to 
wh.cli  had  been  deposited  with  them  by 
the  defendants,  might  b^  sold,  and  the  pro- 
ceeds applied  to  the  payment  of  the  debt 
due  to  plaintiffs  by  defendants.  All  the 
lauds  were  situated  outside  the  original  ju- 
risdiction   of    the  High  Court. 

Held,  that  the  suit  was  one  for  land 
or  other  immoveable  property,  within  the 
meaning  of  art.  12  of  the  Letters  Patent 
and  the  Court  had  jurisdiciion.  In  the 
matter  of  the  Pttition  of  S.  J.  L  slie,  (9  B. 
L.  R.  171),  followed.  NALUM  LAKSHIMI- 
KANTHAM    v.  KRISHNASAWMY  MUDBI- 

AR,  27  M- 157. 

508  S.  16  (d)-i6  (d)-Mrtgage-Sale 
decree  for. 

A  su  t  for  a  declaration  tl  a  a  deeras 
for  the  sale  of  mortgxg-id  property  is  the 
joint  pr  •periy  of  the  plaintiff  and  th-'  de- 
fendant is  not  governed  by  s.  IS  (rf)  of  the 
Civil  Procedure  Code,  inasmuch  as  it  is  not 
a  "suit  for  the  determination  of  anv  right 
to  or  interest  in  immoveU  1)  i  nperty.  '  Abdul 
Majid  V.  Mohammad  Fais-u-iah  (I.  L.  H., 
13  All.  89)  and  Gous  Mahomed  v.  Khauas  Ali 
(I.  L.  B.,  23  Cal.  4.50)  r.ifeTad  to.  AHMAD 
KHAN  V.  ABDUL   KAHAMaN    KHAN,    A- 

W.  N,  1904.  p   148  =  23-  A    603- 

509  S-  16  \A)—l'i  {d) — Huit  for  determin- 
ation of  any  njkt  to,  or  interest  in,  immov^,- 
able  property — Suit  for  recovery  of  xjurcha.se- 
money  under  contract  for  the  sale  of  land^ 
Jurisdiction. 

A  suit  for  the  recovery  of  unpaid  pur- 
chase-money under  a  contract  far  the  silo 
of  land  is  a  suit  "for  the  di termination 
of  any  right  to,  or  interest  in,  inimovi.a')la 
property,"  within  the  meaning  of  section  10, 
clause  {d)  of  tbe  Civil  Procedure  Code.  3 
M.  H.  C.  R.,  IJ.5;  U  Bom..  353  referied,  to 
and  dislingui  hed.  5IATUKI  SUBBAYYA  v. 
KATA  KRISHNAYYA,     28  M-  227- 

510  S-  16,  20,  17  0.  VII  li.  10,— S. 
16,  17,  19,  57 — Appeal,  order  of — Return  of 
plaint. 
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A  plaint  was  returned  to  tbo  platntiEf 
to    bo    presented  to  the   proper   Court. 

Ildd,  that  it  was  not  open  to  him  to 
appeal  from  the  order  of  return,  after  he 
has  taken  back  the  plaint  and  rofiled  it 
in  the  Court  directed.— BENI  M.\D;inB 
DAS     V.     JoriNDRA     MOUAN     TAGORE. 

5  C-  L    J.   580  =  11  C  W.  N   763. 

511  S'  16,  i< — s.    If),  iHi — Suit   to  set  asid 
a   decree   as  J raudtdenl. 

A  suit  lies  to  have  it  declared  that  a 
decree  and  a  sale  in  -^exocutioa  thereof 
were  fraudulent  and  to  obtain  possession 
of  the  property  sold — 21  Cal.,  605,  and  21 
Cal.,  54(j.  Such  a  suit  can  be  brought  iu 
the  Court  within  the  local  limits  of  whose 
jurisdiction  the  property  is  situate.  KEDAR 
NATH    MUKER-II   v.  PROSONNA    KUMAR 

CHArTEiUl.    V.  W-  N-  C- 1901,  p.  559- 

512  S-  17— S,    19-Sce   S.    10,    -M,    17—11 

C.    W.   N.   763— No  ilu  supra. 

513  S-  18-S.  26.  A.  (2). 

In  a  suit  by  the  proprietors  of  village 
B  iu  the  Muzaffargarh  District  for  a  decla- 
ration that  certain  land  awarded  to  the 
proprietors  of  village  K  in  the  Multaa 
Dislriot  by  the  Settlement  authorities  in  a 
boundary  dispute  belongs  to  them,  and 
should  bo  included  in  their  village,  the 
Munsiff  of  M  uzaffargarh,  in  whose  Court 
the  suit  was  filed,  not  being  oertaiu  whe- 
ther he  had  jurisdiction  to  try  the  case, 
determined  the  question  before  the  merits 
were  gone  into,  and  decided  that  he  pos- 
sessed jurisdiotiou.  The  Divisional  Judge 
on  appeal  set  aside  the  decree  passed  by 
the  Munsiff  holding  that  it  was  passed 
without  jurisdiction,  as  the  land  was  situ- 
ate within  the  bouudaries  of  tlie  Multan 
District  settled  by  the  Revenue  authorities, 
and  that  the  Civil  Courts  cannot  qu<.stion 
the    bouadaries   so    settled. 

Held,  that  Revenue  officers  have  not 
complete  power  to  settle  the  boundaries  of 
disti-icts.  I3ivil  Court  can  questiou  bounda- 
ries so  settled,  ■  and  the  Divisional  Judge 
was  vvroug  in  setting  aside  the  decree 
passed  by  the  Munsiff  for  want  of  juris- 
diction, ignoring  the  provisions  of  section 
16  A  (2)  of  the  Civil  Procedure  Code.  AL- 
LAH   UITTA    V.    ABDUL    Q.VDIR     KHAN. 

P   a  1  of  1901  =  25  P  L-  R.  190L 

514  S-  19     H-    IS— Place  of    suing— Suit 
fur   C'impcnsation  for     wrong — Jurisdiction. 

Plaintiff  sued  defendants,  who  all  resid- 
ed in  Pyapoii,  for  damages  for  wrongful 
seizuie  of  boats  uuder  au  order  of  c  iila- 
gislrate  at  Pyapon  acting  at  the  instance 
of  3rd  defendant.  Tlie  boats  were  seized 
in  Rangoon,  and  the  question  was  whe- 
tlier,  in  view  of  the  terms  of  section  18 
of  the  Code  of  Civil  Procedure,  the  suit 
might  be  brought  in  the  Chief  Court, 
which  had  original  jurisdiotiou  within  the 
limits   of    Raogoon   Town. 

Ildd,  that  the  suit  might  be  brought 
in  the  Chief  Court  LUDDY  v.  JuHN- 
SON,   (1371)    6  B.    L.   R.,    lil,    referred   to. 


Sup.  Govt  acts  (V  Of  1908)   (Contd.} 

MA    MYIT   V.    SHWE     THA.        3  L.   B.    R. 

1906  P    164. 

514  {R.)-70  p.  R.  1906  See  S.  20,  10  No. 
52i  infra. 

515.  S.  20-S.  17— Suit  to  set  aside  decree 
obtained  bii  frauJ^JjirisUi,:tioa  of  High  Court. 
NIST.UtlNl  UA-^SI  ('.  NUNDO  LAL  BOSE. 
7  C  W.  N  353  =  30  C.  369. 

516  — S.  20 — S.  17 — Cause  of  Action — Juris- 
diction— Suit  for  a  declaration  that  a  compro- 
mise and  a  di-cree  founded  thereon  are  mill 
and  void  as  against  tiie  plaintiff ,  and  for  art 
injunction  restraining  execiUion. 

Held,  that  the  term  "  cause  of  action  " 
as  used  in  S.  17  of  the  Code  of  Civil  Proce- 
dure does  not  necessarily  mean  the  whole  of 
the  cause  of  action,  but  a  suit  to  which  S.  1  7 
applies  may  bo  instituted  where  some  material 
portiou  of  theoausB  of  action  arises.  Alurti 
V.  Bhola  Ram  (I.  L.  R.  16  All.  165)  ;  Read  v. 
Brown  (  L.  R.,  22  Q.  B.  D.,  12S):  Uewhellin  y. 
Chunni  Lai  (I.  L.  R.  4  AU.  42.3);  Blshunath 
v^  Ilahi  Bakhsh,  {1.  Li.  n.  5  All.  277);  Gojii 
Krishna  Gossami  v.  Niikomul  Banerjee,  (13  B 
L.  R.,461);  ffiHsv.  Ctei*,  (14  B.  L  R.  367); 
Laljee  Lall  v.  Hardry  Narain,  ( I.  L.  R.,  9 
Cal.  105) ;  Jackson  v.  Spittal,  (  L.  R.,  5  C.  P., 
542)  and  Harainmi  D.issi  v.  \Hari  Churn 
Chowdhry,  (I.  L.  R.  25  Cal.  833  d,t  p.  840 ), 
referred  to.  The  plaintiff  came  into  Court 
alleging  that  he  was  the  adopted  son  of  Bal- 
makund,  having  been  adopted  to  hiiii  by 
Balmakund's  widow,  and  that  th  defendants 
who  wore  trustees  of  the  will  of  Balmakund, 
had  entered  into  a  collusive  suit,  which  they 
had  fraudulently  compromised,  with  the 
result  that  one  defendant  had  obtained  from 
the  Court  a  decree  for  a  considerable  sum 
payable  out  of  the  property  left  by  Balma- 
kund, which  property  the  plaintiff  claimed 
as  his  own.  The  decree-holder  got  the  decree 
sent  for  execution  to  Cawupore,  and  was 
seeking  to  execute  it  against  the  estate  o£ 
Biliaabund  within  the  limits  of  the  jurisdic- 
tion of  the  Subordinate  Judge  of  Cawupore. 
The  plaintiff  filed  his  suit  in  the  Court  of 
the  Subordinate  Judge  of  Cawnpore,  and 
asked,  iu  effect,  that  the  compromise  and 
the  decree  founded  thereon  might  he  declared 
to  be  null  and  void  as  against  hiui,  and  that 
an  injunction  might  be  issued  restraining 
execution  of  the  decree. 

Held  that,  although  the  decree  was  passed 
in  Calcutta,  yet  inasmuch  as  the  property 
affected  by  the  decree  was  in  Cawnpore,  and 
execution  was  being  taken  out  there,  a  mate- 
rial portion  of  the  plaintiff's  cause  of  action 
arose  in  Cawupjre,  and  the  Subordinate 
Judge  of  that  place  had  jurisdiction  to  try 
the  s-uit.  Nist'irini  D-.issi  v.  Nando  Lall  Base, 
( I.  L.  R.,  26  Cal.  891 ),  and  H.idiee  Ismail  v. 
Hadjec  Mohammad,  (13  B.  L.  R.,  91),  referred 
to  Solomm  v.  Abdoil  Azi-z,  (4  0.  L.  R.,  386) 
distinguished.  BANKE  BEHARI  L  iL  v. 
POKHE  RAM,  25  A.  48. 

517»  S.  20 — S.  17 — Jurisdiction  against 
resident  of  foreign  State — Cause  of  action. 

The  oou'ts  iu  British  India  are  empo- 
wered to  pass  a  judgment  against  a   nou-resi- 
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dont  foreigner,  provided  that  the  cause  of 
aotiou  has  arisoa  within  the  jurisdiction  of 
the  Court  pronouncing  the  judgment. 

1-2  Bom.  507:  9  Botn.  H.  C. /J.,  429-  17 
Bom.  6G2  ;  20  Bom.  133  ;  22  Cal.,  238  S  C  L 
B.  21  I  A.  171  ;  L.  B.  18'J2,  2  Q.  U.  353  ;  12 
Ch.  D.,  225,  referred  to.  RAMP.HAT  v. 
SHANKAR  BA3WANT.  3  B.  L.  R.,  82  = 
25  B.  528.  '  ° 

518-  S-  20-— S.  17 — Cotitract  by  correspon- 
dence wh-u-c  completed— Suit  for  damages  for 
breach  of  contract  where  to  lie.  SITARAJI 
MARWARI   V.   THOMPSON.     2  C-  !•    J-  63 

See  Act    IX  of  1872.    S.  S,   10,  S.i—Col: 

85a. 

619.  S-  20— S.  17— Custom  of  Motap— 
Competency  of  Court  of  first  instance  and  not 
of  appeal. 

Held  that  among  the  Curasama  Gara- 
Eias  of  tho  Kharad  village  in  the  Dhan- 
dhuka    taluqs   the    custom   of   Motap    exists. 

To  sec  whether  a  d.^cision  is  res-judicaia 
one  must  look  to  the  power  of  the  Court 
in  which  tho  suit  was  instituted  and  not 
to  the  power  of  the  Court  by  which 
the  appeal  was  decided  5  C.  832  followed 
2^3  C.  415  referred  to.  MaLUBHAI  LUDHA 
BH.\I  ^.  SURSAXGJI  JALUM  SANGJI.  7 
B-  L.  B-  821=30  B.  220- 

520-  S-  20 —S-  17— Jurisdiction  -  Subiects 
of  protected  Native  States  may  be  sued  in 
Bluish  I:idiayi  Courts  if  cause  of  action 
arises  within  the  jurisdiction— Contract.  Suit 
based   on. 

A  subject  of  a  protected  Native  State 
jnay  be  sued  in  a  Court  of  British  India 
''.  %.  ,.'^"'"'- '^'  action  arose  within  the  ii- 
risdictiouof   any   such   Court.  •" 

.  ^t''^'"J'  /''°™  ^^^  provisions  of  section  17 
of  the  Code  of  Civil  Procedure,  the  cause 
of  action  m  the  case  of  contracts  arises 
a.  the  place  of  parformance.  26  Mad  .544 
■(i'fS'^'f-.J-^^^'^-^L^-I  SUBBA  KAOy.  NA-' 
n^^^xT^^P  ^"P'  GULAM  ALLIKHAN 
OP    BANGANAPLLAI.     29    JJ     69 

521.  S,  20.-S.  17  (c)-Jarisdiction-One 
of  the  delendants  not  residing  loithin  the 
jurisdiction  of  the  Court-Leave  given  after 
institution  of  the  suit. 

Where  ooe  out  of  three  defendants  did 
not  reside  within  the  jurisdiction  of  the 
court  and  leave  to  sue  was  given  after  the 
institution   of   tho  suit: 

Held,  that  under  S.  17,  cl.  (c)  of 
the  Civil  Procedure  Code,  it  was  not 
necessary  that  the  leave  of  the  Court  must 
have  been  first  given.  The  leave,  thoucrh 
??"t?m.'^?o^?''  ""^^  good.-NARAYAN    v.     SBO- 

aO^B'sro!'''    '''^™"  8  B.  L.  E.  543  = 

K,-?^^'  n^,',  20-— i'.  17— Place  of  payment— 
When  Debtor  to  foUow  his  creditor-Principal 
ana   agent. 

Held,  that,  where  no  place  of  pavment 
is  specified  either  expressly  or  by  implica- 
tion the  debtor  must  follow  his  creditor 
ftad  pay   whero  his  creditor  is. 
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Held,  further,  that  tho  same  rule  ap- 
plies to  tho  case  of  an  agent  who  has  to 
pay  money  to  his  principal  20  Q.  B.  D. 
152  ;  1  Q.  B.  753  ;  L.  R.  (1S93)  Probafe  119: 
L.  R.  (1.898)  A.  C.  521;— 2  K.  B.  185,  Kef! 
27  M.  35.5,  Dislinguishiid.  SURA.J  KUMAR 
V.   GOKUL    CH.vND.     U  Q.  Q.  jg; 

522  a.  S-  23.-0-  VII.  R.  lu-'s.  17,  57 
—Section  17,  ZU  and  5'—Suit  not  triable 
without  leave  of  Court— heave  of  Court  not 
dbta.ned — Aciiuii  scence—P,  ucedure. 

When  a  cause  of  aetiou  for  a  suit  has 
not  arisen  within  the  local  limits  of  the 
jurisdiction  of  the  Court  in  which  it  is 
filed,  and  one  or  more  of  the  defendants 
reside  outside  such  limiis,  and  objection  is 
taken  in  the  written  statement  filed  by  the 
defendants  that  tho  plaintiff  not  having 
obtained  leave  to  file  t'le  suit  u:der  sec° 
tion  17  of  the  Code  of  Civil  Procedure, 
the  Court  has  no  jaiisdiction  to  try  it^ 
Hid,  that  in  sooh  a  case  plaint  may 
be  returned  by  the  original  or  tho  Appel- 
late Court  for  presenlaiiou  to  proper  Court, 
as  the  o'ojeoting  dtfeadants  c.uinit  be  held 
to  have  submitted  to  the  jaristliction  of 
the  Court  by  not  putting  the  pi-ovisious 
of  section  20  in  force.— 6  Mad.,  3U  and  8 
Mad.  Law  Journal,  p.  33,  dissented  from; 
9   Bom.,    2ri6,    referred   to. 

Section  20  ol  the  C  v'.l  Procedure  Code 
applies  to  t;  oaa  oase^  only  in  which  a  suit 
may  be  instituted  in  more  than  one  Court 
without  anv  special  perm  s,ion  or  acquies- 
oeuoe.     NAND    LAL    v.    GOPAL     SAHU.— 

83  p.  L.  E.  1903  =  27  P.  R.  1903- 

523  S-  20— S.  l/—Juiisdiaion-SmaU 
Cuisc  Court— Defendant  not  residing  within 
jurisdiction. 

Held,  that  a  Court  of  Small  Causes  has 
jurisdiction  to  entertain  a  suit  against  a 
military  officer  not  residing  within  the  ju- 
risdiction of  such  Court  when  the  causa 
of   action  arose  within  such  jurisdiction 

P.  R.  No.  1  of  1S93  F.  B.  has  becoma 
obsolete  by  the  repeal  of  section  151  of  tho 
Army  Act  l.'-'Sl.  I'HELPS  •&  Co.  v.  CAP. 
TAIN    H.  S.   HAMMOND,   p.    J,.  2.,  37    of 

1901  =  P  R.  93  Of  1900. 

524  S-  20,  19— S.  17,  18— Jurisdiction  of 
Court— Cause  of  action— Contract  Act  (IX  of 
1872),  sections  151,  161— Bailor  and  bailee- 
Principal  and  Agent — Post  Office. 

The  p'aiutifi  v».is  a  jovveller  of  Lahore 
and  the  defendant  a  firm  which  carried 
on  a  similar  business  in  Calcutta.  Tho 
plaintiff's  and  the  defendant's  method  o£ 
doing  business  was  that  the  plaintiff  took 
articles  for  repair  from  customers  and  sent 
them  to  the  defendant  by  post,  uninsurad, 
whereupon  the  defendant  did  the  necessary 
work  and  returned  the  articles  by  V.  P.  P. 
to  the  plaintifi,  unisured,  th'3  sum  to  be 
recovered  being  the  defendant's  charge  for 
repairs.  In  December  1901  the  plaintiff 
sent  the  defendant  in  the  ordinary  way  a 
parcel  of  ornaments  for  repairs  with  reijuost 
for  return  by  first  post.  Tiie  defeu  iaut 
despatched  the  parcel  from  Calcutta  ascord- 
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ing  to  practice,  by  V.  P.  P.,  unin  ured,  the 
sum  to  bo  rocovei'ed  being  whit  wis  duo 
from  the  plaintiff.  The  parcel  w  is  reo  ivid 
iu  tlio  Lahoro  Post  Offioo  and  a  piua  to.ik 
it  to  the  plaiiitill's  shop.  The  plaiitillt  did 
not  find  it  couvouiont  to  pay  then  and 
talco  delivery,  and  told  tho  peon  he  would 
send  for  it  later.  The  parcel  was  there- 
after lost  in  tho  Post  Officn.  The  plaintiff 
sued  tho  defendant  in  Lahore  for  r  o  v  ry 
of  tho  value  of  ornaments  and  con  ended 
that  the  parcel  should  have  been  seat  in- 
sured and  the  loss  was  due  to  hs  negli 
gence.  The  dete'!d;\nt  pleaded  that  Lahore 
Court  had  no  juiisliotioo,  that  he  wa?  not 
responsible  for  the  loss  and  that  in  any 
case,  the  plaintiff  was  estopped  from  urging 
that  the  parojl  should  have  b^ea  sent  in- 
sured. 

Held,  (1)  That  the  Lahore  Court  had 
jurisdiction,  for  the  case  fell  witnin  Explana- 
tion III  (ii)  to  si'otion  17  of  the  Civil  Proce- 
dure Code  inasmuch  as  a  part  of  the  per- 
formance of  tho  contract  between  th-3  parties 
consisted  in  the  payment  by  tho  plaintiff  of 
a  sum  of  money  to  the  Po.st  Office  at  Lahore 
for  the  defendant. 

(2)  That  the  defendant  was  not  liable 
for  the  loss,  since  the  Post  Offioe  wis  at  tho 
time  of  the  loss  of  tho  parcel  agent  of  the 
plaintiff  and  not  of  the  defendant. 

(3)  That  tho  plaintiff  was  estopped  by 
his  previous  course  of  conduct  from  urging 
that  the  parcel  should  have  been  sent  insured. 
BOSECK  &  Co.  V.    MANDLE3TAN.     70    P. 

E.  1906. 


625.    s.  20.    S.  17,  (20). 

The  SubordiuatiJ  Judge  upon  an  applica- 
tion under  Section  'M,  Civil  Procedure  Code, 
ordered  that  the  plaint  be  returned  to  the 
plaintiffs  for  the  reason  that  jintioa  was  more 
likely  to  bo  done  in  another  district. 

Held,  on  appeal,  that  the  order  was  bad. 
The  order  whiclj  Section  20  allows  a  Court  to 
psss  is  an  order  staying  proododiugs  either 
temporarily   or  iiually. 

Hdd,  also,  that  tho  contention  that  the 
suit  was  not  cognisable  by  tho  Subordinate 
Judge  except  with  uis  leave  was  not  open  to 
the  plaintiff  on  appeal.  MAHIP.\T  SINGH 
■a.  TEJ  KUNWAB.  W-  N.  A.  190J .  P. 
136- 

526  8.  20-  S.  17,  (20)— Juris  iicUoii  of 
Civil  C'nirt—Siiit  iiislitatcd  agairiit  defend- 
ants som:  of  wh  m  lived  outside  the.  local  ju- 
risdiction of  Gourl — Ac(i'!iesc:-nc  —Defendants 
not  taking  action  undir  section  20,  C,  P  C 

A  suit  was  brought  iu  tho  Sarsi  Court 
against  threo  defendants  of  whom  one  re- 
sided within  th'j  local  limits  oi  the  Barsi 
Court  jurisdiction,  and  the  other  two  within 
that  of  the  Sarsi  Court.  It  was  contended 
on  behaU  of  tho  Barsi  defendants  that  as 
the  plaintiff  did  not  obtain  leave  of  ths 
Sarsi  Court  under  seotion  17  oi  the  Civil 
Procedure  Oode,  tiie  Court  ha.l  no  jurisdic- 
tion 60  far  as  they  were  oono^jrned,  Iu  their 
Wtitten  statem«ut  they   took   the    objection 


as  to  jurifidicticn  ;  but  had  made  no  appli- 
cation under  section  20  of  the  Civil  Proce- 
dure Code. 

Held,  that  the  plaintiffs  must  be  dearaod 
to  have  acquiesced  in  thu  ipstitution  of  the 
suit,  and  the  suit  could  not  be  said  to  have 
been  improperly  instituted  against  tl.em  in 
the  Sarsi  Court.  BAMAPPA  BHIKAPPa  u. 
G^NPAT  ABA.    7  B.  L-  R.  289  =  30  0-  81. 

527  B.  20.  0.  VII.  R.  lO-S.  17,  57— Ju- 
risdiction of  Court — Suit  based  on  contr,ict — 
Place  lohere  pai/ment  to  be  mide — R'tum  of 
plain' to  bs  p-es'nti'd  <>  pr>per  Court— CjH- 
tr.ict  Act  (IX  of  1S7-?),  Si^dion  49. 

In  India,  the  rule  as  to  the  plaoe  of  per- 
formance of  a  contract  whether  it  bo  pay- 
mant  o;'  any  other  mode  of  pertormanco,  is 
t  >  be  djtermined  by  section  49  of  the  Con- 
tract Act. 

The  plaintiff  basing  his  claim  on  a  con- 
tract, and  alleging  that  tho  payment  was  to 
be  made  to  him  at  Sirsi  brought  a  suit,  in 
the  Sirsi  Court.  The  def.?odant  objected  that 
the  Court  had  no  jurisdiction  inasmuch  as 
the  defendant  did  not  reside  within  the 
jurisdintinn  of  the  Court.  Tlie  objection 
failed  in  tho  first  Court.  On  appeal  the 
District  Judge  dismissed  tho  suit  "suljfot 
to  the  condition  that  if  the  plaintiffs  so  da- 
sire,  the  plaint  may  be  returned  to  thorn  for 
presentation  in  the  proper  Court." 

On  second  appeal  — 

Held,  that  the  District  Judge  in  proceed- 
ing to  dismiss  the  suit  was  wrong  ;  inasmuch 
as  there  was  no  jurisdiction  to  institute  tho 
suit  in  the  Sirsi  Court,  the  proper  or:  'f  w.xs, 
as  indicated  by  section  57  of  the  Civil  Pro- 
cedure Code,  to  direct  that  the  plaint  should 
be  returned  to  be  presented  to  the  proper 
Court.     PUTTAPPA    MANJAYA     v.    VIRA- 

BHADRVPPA  N.    7  B  L.  R  993. 

528  S  20.  IIS—S.  17,  633— Jurisdiction 
^Chief  Court's  poioer  to  C'Msider  findiiigs   of 

fact—Caitxe  of  action — Suit  for  articles  Slip- 
plied  to  commission  agent  for  sale. 

The  Chief  Court  may  look  into  the 
grourkds  on  whicli  the  question  of  jurisdic- 
tion has  been  decided  in  order  to  see  if 
there  is  ground  for  interforonoe  on  the 
revision  side,  but  this  ought  to  be  dona 
under  very  special  circumstances.  Ordi- 
nar  ly  the  find  ugs  of  fact  on  which  juris- 
dictii^n  is  decided   ought  to  be  accepted. 

Under  the  Contract  Act  there  is  no 
liability  of  the  commission  agents  to  render 
aooouQts  at  the  principal's  place  of  business. 
This  can  only  be  established  on  the  special 
contract  between  the  parties,  or  upon  in- 
ferences properly  deducible  from  the  nature 
oi  their  dealings.  DEVI  DYAL  v.  HARI 
CHaND.    79  P  R.  1S02. 

529  8.  20  Er.plII:  -11  Expl.  II  d 
III— Gauss  of  actiO'i. — Nigitiable  instiwmnt 
dated  and  signed  within  the  jurisdiction  of 
one  court  and  sealed  and  countersigned  at 
another  place. 

The  plaintiff,  endorsee  of  a  negotiable 
promissory  note,  purporting  to  have  been 
executed   to    the   Official      Assignee,  Madras 
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on  bohalf  of  tho  Madura  Meenakshi  Gin-  I 
ning  ftnd  Pressing  Company  (Tjimited)  in- | 
stituted  the  present  suit  iu  the  District 
Court  of  Bellary.  It  appeared  tliat  after  I 
the  promissory  uote  was  signed  by  the  i 
Secretaries  and  Treasurers,  the  same  was 
sealed  with  the  Company's  seal  and  oouo- 
tersignod  by  another  officer  called  the 
■Agent"  working  under  tho  supervision  of 
the  Directors  at  the  head  office  iu  Tru  | 
mangalam  in  the  Madura  District,  while 
the  Secretaries  and  Traisurers  stayed  in 
Bellary  in  the  subordinate  office  iu  that 
station. 

Held,  that  the  BoUary  Court  must  be 
held  to  have  had  jurisdiction  under  tho 
provisions  of  section  17  explanations  II 
and  III  of  the  Oiv»l  Procedure   Code. 

A  statement  of  the  place  of  execution 
ia  not  essential  to  the  validity  of  *  nego- 
tiable promissory  note,  nor  are  the  par 
ties  precluded  from  dating  the  note  at  a 
place  diflerent  from  that  at  which  it  is 
actually  made,  if  for  any  purpose  of  theirs 
they  consider  it  necessary  to  do  90.  When, 
therefore,  a  negotiable  note  is  dated  with 
reference  to  a  specified  place  and  the  jus- 
tice of  the  case  does  not  necessitate  a 
difierent  conclusion,  the  parties  should  be 
presumed  to  have  agreed  to  that  place  be- 
ing taken  to  be  the  place  of  the  contract. 
MEENAKSHI  GINNING  AND  PRESSING 
COMPANY  (LD),  V.  MYLE  SBEBBAMU- 
LU   NAIDU.     28   M-   19- 

530  S.  20—Expl  ;  IIS.  17,  Explanation 
111  -Suit  for  damages  for  breach  of  contract 
of  sale— Jurisdiction  of  Court— Causc' of  action. 

A  court  within  whoso  jurisdiction  it 
was  the  intention  of  the  parties  to  a  con- 
tract of  sals  that  the  contract  should  be 
performed  has  jurisdiction  to  entertain  a 
suit  for  damages  for  breach  of  the  con- 
tract. W.  SHERIFF  V.  H.  MANNERS.  7 
C  W  N   912 

531  S-  20  Expl  II:  — S.  17.  Explanation 
III:  Clause   1  — Cause   0/ action— Huudis. 

When  the  plaintiff,  at  tho  doteudants' 
request  remitted  Rs.  6,000  from  Delhi  to 
Ajmore,  and  received  from  defendants  hun- 
dis  drawn  on  their  firm  at  Bombay  in 
Batisfactiou  of  the  loan,  and  on  the 
httndis  being  dishonoured  brought  a  suit 
in  the  Court  of  the  District  Judge  of  Delhi 
for   refund   of  tha   amount  due — 

Held  that  the  Court  was  competent  to  try 
the  suit.  Since  the  plaintiff  expended  money 
on  tho  defendants'  behalf  at  Delhi,  he  was 
entitled  to  be  reimbursed  there,  and  the  de- 
fendants' forwarding  him  hundis  on  Bom- 
bay made  no  real  diflerenoe  ;  and  further, 
that  as  the  hundis  were  accepted  at  Delhi, 
that  place  must  be  regarded  as  the  place  of 
contract  giving  jurisdiction  to  the  Court  at 
Delhi.     MINA    MAL    v.    KANAK   MAL.     42 

p.  L.  R    1903=10  P   R.  1903 

632  S.  20  E.-cpl:  II-S.  17  Expl:  III  Con- 
tribution—Decree for  costs — Joint  tort-feasors 
^-Jurisdiction. 

A  suit  for   possession  of  a  plot  of  laud 


and  for  damages  tor  demolition  of  a  wall 
and  removal  of  building  materials  w.is 
decreed  with  costs  against  tho  parties  to 
this  suit.  The  decree  was  executed  for 
costs  against'  the  present  plaintiff,  and 
he  sued  his  co-defendants  in  the  previous 
suit   for   contribution. 

Held,  that  the  suit  would  not  lie. 

Held,  also  that  as  tha  costs  were  real- 
ized from  the  plaiulia  within  tha  juris- 
diction of  the  Small  Cause  Court  tha 
cause  of  action  arose  within  the  jurisdiot- 
tion  of  that  Court  and  it  was,  therefore, 
competent  to  try  tho  suit.  24  Cat.,  330  ;  7 
M,id..  iS9;  19  All,  i62;  referred  to.  SUUlia 
t-INGH  r.  LEHNA  SINGH,  p.  L.  R.  1900 
P  525=7  P  R-1901. 

533  S.  20  ^>/'':  -f^-S.  17  Expl.  HI 
cl.  I  — ''Place  where  contract  viadt" — Con- 
tract Act  S.  4,  5  and  6. 

A  c5ntract,  under  the  Contract  Act,  ia 
made  at  the  time  and  at  the  place  when 
and  where  the  1' t'er  of  accepanca  is  post- 
ed, though  the  contract  is  voiJable  under 
the  Act  at  the  inniance  of  the  ncceptjr  by 
oommuniCHlion  of  his  revocaiion  before 
tha  acocptancj  has  come  to  the  knowledge 
of  the  proposer.  The  difference  in  tha 
English  Law  p.ialed  out.  KAMISBTTX 
SUBBlAH    V.  KATHA    YKNKATASAWMY. 

27  M  355  at  359. 

534  8  20  E.rpl.  II— S,  17,  Expl.  Ill— 
Contract  Act,  S  :lli'—Sicitfor—By  Principal 
against  agent  for  compensali-Jii — Agent  not 
bound  to  seek  out  Principal  for  payment : 

A  suit  hrouglit  under  S.  212  of  the  Con- 
tract Act  for  compensation  which  the  agent 
is  bound  to  make  to  his  principal  in  re- 
spect of  tho  direct  consequences  of  his  own 
nogloot  or  want  of  skill  or  misconduct  is 
a  suit  not  for  an  am  unt  payable  "in 
performance  of,"  but  in  Ireach  of  tha 
contract;  and  consequi  n:lv,  it  is  not  govern- 
ed by  Cl.  Ill  of  S.  17  C.  P.  C.  There  is  no 
authority  for  the  poiition  that  a  party 
committing  a  breach  of  ouniiact  should 
seek  the  other  party  to  the  c  ntraot  and 
pay  him  at  his  residence  cumpensatioo  or 
damages  for  such  breach  of  0- ntraot.  KA- 
MI3ESTI  SUBRIAH  v.  KATTA  VENKA- 
TASAWMY.    27  M  355  at  358. 

535  S.  20  Expl.  II— s.  17  Expl.  Ill— 
Place  where  contract  was  to  be  performed  or 
performance   thereof    completed — Jurisdictioji. 

A  resident  of  Lahore  made  a  contract 
under  which  B,  a  resident  of  Cochin  was 
to  supply  A  with  certain  goods  and  send  them 
oti  for  Lahore  within  one  month.  A  paid, 
iu  advance,  a  part  of  the  price  fixed,  and 
the  balance  was  to  te  paid  by  a  bill  drawn 
by   B,    on  A's  firm   at  Lahore. 

The  goods  were  not  dcBpatched,  and 
A  sued  B  for  tho  recovery  of  the  money 
paid  in  advance  and  for  damages,  and  tha 
question  was  whether  the  Lahore  Court 
had   jurisdiction. 

Held,  the  suit  lay  at  Lahore  as  that 
was  tha  place  where  tha  contract  was  to 
ba    performed  or  performance   thereof  com- 
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pleted,  witbiii  tlie  raaaning  o(  Expl.  Ill 
(2),  S.  17,  C.  P.  C.  (27  M.  355,  70  P.  R.  in06, 
1  B.  L.  N.  75,  re/erred  to.)  PRBALJI  KHET- 
SEY  u.   OHULAMSABWAR   KHAN.     36  P. 

R.  1908. 

636    S-  20 -Expl.  II— S.  17,  Evpl.  Ill— 

Promissorij  note  payable  on  dematid  executed 
wilkin  jurisdiction  of  one  Court — Place  of 
payment  nut  specified — Cause  of  action  jvhere 
arisff: — Jurisdivtioii. 

B  executed  a  note  in  favor  of  0  at  T, 
of  which  B  was  a  resident,  0  sued  B.  with 
in  the  local  limits  of  the  jurisdiction  of 
another  place  S.  It  was  pnyablu  on  de- 
mand, no  place  of  payment  being  fixed  in 
it.  The  plaintiff  claimed  the  right  to  sue 
at  S  on  the  ground  that  the  debt  was  im- 
pliedly payable  there,  (S.  17,  Expl  III  (iii) 
Civ,  Pro.  Gode).  Tho  djfondant  obieoted 
that  the    Court   at     8    had     no   jarisdiotiou. 

Held  that  tha  general  rule,  that,  wh»re 
the  place  of  payment  is  not  specified,  ex 
prossly  or  by  implication,  in  a  promissory 
note,  the  debtor  must  seek  his  creditor  to 
pay  him,  cannot  bo  relied  on  as  control- 
ling the  express  words  of  a  statute  prescrib- 
ing the  conditions  which  give  a  Court  local 
jurisdiction  vis.,  of  S.  17,  Expl.  Ill,  Civ.  Pro. 
Code.  The  place  where  the  cause  of  action 
arises  is  governed,  not  by  any  general  rule 
of  law,  but  by  S.  17  of  the  Code  of  Civil 
•  Procedure,  and  it  is  the  plaoa  where,  in 
performance  of  the  contract,  any  money 
to  which  the  suit  relates  is,  expressly  or 
impliedly,  payable. 

Held,  further,  that  as  in  tha  present 
case  the  only  fact,  either  with  reference  to 
the  terms  of  the  contract,  or  with  reference 
to  the  circumstances  in  which  the  contract 
was  made  which  can  be  said  to  raise  an 
implication  that  the  money  was  to  be  pay. 
able  at  S.  is  tha  fact  that  the  plaintiff 
resides  there,  and  as  this  fact  is  not  suffici- 
ent to  raise  this  implication  and  as  there 
is  no  evidence  tliat  it  was  tha  practice,  in 
the  ordinary  course  of  business,  for  money 
to  he  paid  at  o.  tha  Court  at  S.  had  no 
jurisdiction  to  entertain  the  suit  against 
the  defendant.  RAM  AN  GHETTIYAR  v. 
GOPALACnAKI.    31  M-  223- 

537   8-  20   Expl.  n.  vn  B.  10,  s.  iis 

—ss.  17,  20,  57,  623— High  Court  Rules  1.  3 
and  4,  Gh.  Xtl—Caiise  of  action — Plaint, 
return  of — Jurisdiction,  illegal  exercise  of, 

Whnn  a  petition  to  the  High  Court 
states  facts  which  are  matters  of  record 
and  which  are  supported  by  copies  of  the 
order  passed  by  the  Court  below,  such  a  peti- 
tion need  not  be  supported  by  an  affidavit.  A 
brought  a  suit  for  dower  in  the  Court  of 
the  Subordinate  Judge  of  Saran  alleging 
that  the  marriage  as  well  as  the  divorce 
took  place  in  that  district.  The  defendant 
objectad  to  the  suit  on  the  ground  that 
he  ivorked  and  resided  at  Calcutta.  The 
Subordinate  Judge  returned  the  plaint  to 
be  presented  in  the  Presidency  Small  Cause 
Court.  The  District  Judge,  on  appeal,  de- 
clined to  interfere    with   the  order   of   the 
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first     Court. 

Held,  that  s.  17.  ol.  (a)  of  the  Civil  Pro- 
cedure Code  applied  to  the  case  ;  and  tha 
order  returaiug  the  plaint  was  bad  in  law, 
the  oau'!e  of  action  having  arisen  in  the 
district    of    Saraa. 

Held,  further,  that  inasmuch  ai  the 
Subordinate  Judge  had  failed  to  exercise 
jurisdiction  vested  in  him  by  law  by  re- 
fusing to  accept  the  plaint,  and  the  Dis- 
trict Judge  erred  in  law  in  confirming  the 
decision  of  the  first  Court,  the  High  Court 
liad  authority  to  interfere,  under  S.  622  of 
the  Civil  Procedure  Code.  ZAMIRAN  1). 
PATEH   ALL     32  C-    146- 

538  S  2i—S-2l—Dcree-h>ldir  applying 
for  transfer— Application  by  juigmint- debtor 
to  be   declared   insolvent — Jurisdiction. 

Held,  that  proceeding?  under  Chap.  XX 
of  the  Code  of  Civil  Prooedura  are  neces- 
sarily pcoooodings  in  execution  of  a  decree 
and  the  judgment-debtor  throughout  such 
proceedings  is  in  the  position  of  a  dotea- 
dant. 

Held,  further,  that  the  Court  has  no 
jurisdiction  to  pass  an  order  tor  transfer 
under  S.  24.  Civil  Procedure  Code,  on  aa 
application  made  by  the  jadgraont-craditor, 
22  B.  778  distinguished.  RAIIA  MONI 
DAS  I    w.    NITYA    GOPAL     SARKHEL.     10 

0  C  133. 

539  8.  24— S.  25— Transfer  of  case— 
Grounds  for. 

.A  case  may  be  transferred  from  on* 
Court  to  another  on  the  ground  that  tha 
petitioner  apprahju  1?  that  jiiitioe  might  not 
be  done  by  the  Court  in  which  his  case  is 
pending.  But  it  is  not  every  apprehension  of 
tha  litigant  that  tha  Superior  Court  has  to 
take  into  consideration.  Tha  apprahansioa 
must  be  reasonable,  i  e  such  as  a  man  of  sound 
sense  would  regard  as  legitimately  raising  tha 
inference  of  bias  in  the  mind  of  the  presiding 
judue.  L.  R.  2  Q  B.  553,  20  Gal.,  857,  2  Bom. 
D  'B.,755,  23  Cal,  495,  19  All.,  6t,  25  Gal  727 
ref.n-rad  to.    SHKR.sINGHu.  TH\KUR  DAS. 

88  P  R    1903  =  17  P  L  R  1904 

540  S.  21.  0.  ^^^il  li-  15— S-  33,  191  (9)- 
Triiasfer  of  part-heard  casefrom  District  Court 
—Jurisdiction  of  District  Court  to  hear  appeal 
— Change  of  presiding  Judges. 

A  suit  "was  instituted  in  the  District 
Court  and  after  issues  were  settled  the  High 
Court  transferred  it  to  the  Court  of  the  Sub- 
ordinate Judge.  Appeal  against  tha  decree 
of  the  Subordinate  Judge  was  heard  by  the 
District  Court,  but  t'lo  Judge  who  heard  tha 
appeal  was  not  the  Judge  who  settled  tha 
issues.  On  second  appeal  it  was  oouteudid 
on  behalf  of  the  appellant,  (1),  that  the  Dis- 
trict Court  had  no  jurisdiction  to  hear  tha 
appeal,  and  (2)  that  there  was  no  juriediotion 
to  make  tha  order  of  transfer. 

Held,  that  tha  contention  were  not  valid. 
PLANISAMI    GOWND\N   v.     THONDAMA 
COWNDAN.     29  M-  595- 
540  (a)  s.  24  -S. 24,  -'Court  of  SmillCauses" 

Held  that  the  Court  of  "  Small  Causes  " 
referred  to  in  S.  25  C,  P,  C,  must  be   held   to 
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be  a  Court  of  Small  Causes  coiigfcitutccl  under 
the  Provincial  Small  Cauao  Courts  .'lot  iind 
not  to  include  a  court  vested  with  the  powers 
of  a  Court  of  Small  Causes  under  another 
Act.       D.'.LXti    GHANDR\     DEB    v.     RAM 

NARAIN  DEB.    81  C-  1057  at  1062. 
541     8.  2J.     S,  2i—Mamlaldar's  cjurl. 
S,   25,  C.  P.  C,   does  not   apply    to  Mam. 
Utdars'    court,     BHAGWANDAS    v.    JEDU. 

3  B  L.  R.  970  at  971. 

543  8.  24-  S.  -^S— Transfer  of  case  from 
Civil  Court  ixercising  Small  Cause  Court 
2''oiocrs — Ap2>eal. 

A  plaint  iu  a  suit  oognizibla  by  a  Small 
Cause  Court  was  presented  to  the  Distriot 
Judge,  with  a  note  that  Munsiff  invested 
with  the  powers  of  a  Small  Cause  Court,  who 
should  try  the  case,  was  related  to  one  of  the 
parties  and  it  should  be  sent  to  another 
JIunsiS.  The  case  was  soot  to  a  Munsiff, 
wiio  was  not  Invested  with  Small  Cause  Court 
powers.  Against  the  decision  of  the  Munsiff 
appeal  was  heard  by  the  District  Judge.  It 
was  contended  in  the  Chief  Court  tliat  the 
decree  passed  by  the  Munsiff  was  not  appaal- 
able  as  under  section  25  of  the  Civil  Procedure 
Code  the  Munsiff  who  tried  the  case  acted 
qua  the  case  as  a  Small  Cause  Court. 

Held,  that  the  conlention  was  right — 23 
Bom.  3S2,  dissented  from.  13  Alt.,  324,  5  All , 
27-1,  SO  P.  R.,  18S7,  7i  P.  fl.,  1S96,  5S  P.  R  , 
J.V97   referred  to.     RALLIA   RAM  v.    GOKAL 

CHANb.  it,4  p.  L.  R.  1903  =  83  P.  R. 
1903. 

543  S-  24— S.  85— Judge  personally  inter- 
ested in  suit  in  his  Court. 

Where  a  Judge  feels  himself  to  be  per- 
sonally interested  in  a  case  in  his  Court, 
the  prooodura  prescribed  by  section  33  of 
the  Lower  Burma  Courts  Act,  1900,  should 
bo  observed.  Loburi  Domiat  and  others  v. 
Asiam  liMlivay,  (1884)  I.  L.  B.,  10  Cal.  915; 
Aloo  Nathu  v.  Gagubha  Dipsangji,  (1895)  I. 
L   R,,    19  Bom.,    608,   referred    to.     MAUNG 

MO  u.-PO  MIN,  21iB.  R.  1904,  p.  281. 

543  a  S.  24-S.  35  -  Transfer  of  .suit  from 
Smalt  Cause  Court  to  High  Court— Jurisdic- 
tion—  Letters  Potent  s.   13. 

Under  proper  circumstances  the  High 
Court  of  Bombay  has  power  to  transfer 
to  its  own  file  a  suit  from  the  Small 
Cause  Court  of  Bombay,  and  that  jurisdic- 
tion is  possessed  by  a  single  Judge  sitting 
alone  on  the  Original  side  of  the  High 
Court.  MAGANLAL  VIJBHUKHANDAS  u. 
THE  BOMBAY  Co.  Ld.     ^  B-  L.  R   143. 

543  b.  S.  24-  S.  SS-Appeal-Tramfcr  of 
partly-heard  appeal -Bengnl,  N.  W.  P.  and 
Assam  Civil  Courts  Act  (XII  of  1SS7),  sections 
10,  II,  S2 — District  Judge— Jurisdiction. 

Held,  that  a  District  Judge  is  not  com- 
petent to  transfer  an  appeal  which  he  has 
partly  hoard,  to  the  Additional  Judge  for 
decision.  Neither  section  25,  Civil  Procedure 
Code,  nor  section  10,  11  and  22  of  the 
Bengal,  N.  W.  P.  and  Assam  Civil  Courts 
Act,  give  him  jurisdiction  to  do  so.  BID- 
YAMOYEB  DiiBYA  CHOWDHHANI  v. 
MAHABAJA  SUBYA  KANT  ACHAEYA  BA- 


HADUR,   9   CW.N.  205  =  32  0-875. 

543  (C)  S-  25 -S.  H.j--P,>wer  of  district 
Judge  to  tramfer  to  subordiaati:  Cuurt  a  suit 
transferred  by  him  to  his  oivn  file. 

Held,  that  once  the  District  Court  with- 
draws the  suit  and  transfers  it  to  his  own 
files  for  trial  under  section  25  of  the  Civil 
Procedure  Code,  it  exhausts  all  its  powers 
under  the 'section,  and  is  not  competent 
to  re-transfor  it  again  to  the  Subordinate 
Court.  13  Bom.  6.54,  followed,  21  All.  230 
referred  to.  AMIK  BEGAM  v.  PBAHLAD 
DAS.    A  W  N  1902  p.   66. 

543    (d)  S.  24-S.  .35. 

A  Superior  Court  cannot  make  an  order 
of  transfer  of  a  case  unless  the  Court  from 
which  the  transfer  is  sought  to  be  mide 
has  jurisdiction  to  try  it  13  I.  A.  134,  16 
A,  233,  7  B.  437,  18  B.  16  referred  to,  J. 
N.  NANDI  V.  G.  N.  DAS3.  U  B.  R  1905 
P    28 

543  (e)  S,  24, 0.  Z.  fi  ,  3,  4.  (b)  0.  XX SIX. 

R.  1,  ti,—Scclion  25,  98,  492,  493— Injunction. 
Suit  for  —  Temporary  injunction  —  Appeal- 
Transfer  of  suit—Retransfer. 

The  plaintiff,  a  shara-ho'.der  iu  the  Mur- 
ree  Brewary  Company  Limittod,  sued  in  the 
Distriot  Court  of  fiawalpindi,  three  out  of 
the  four  Diraotors  of  the  Company,  in  their 
individual  capacity  and  the  Head  Brewer,  for 
an  injunction  to  restrain  the  defendants 
from  entering  into  corlain  transactions  by 
way  of  purchase  oragroom:>nt  to  purchase  a 
certain  bubincss  or  to  invest  money  of  the 
Murrae  Brewery  Company  amounting  to  2 
or  3  lakhs  of  rupees  in  shares  of  the  said 
business  wh'.n  formed  into  a  limited  liability 
Company  and  from  disponing  of  the  money 
or  funds  of  the  Murrce  Brewery  Gomp.iny  in 
pursuance  of  such  transactions,  A  declara- 
tion that  these  transaction  wore  ultra  vires 
and  not  binding  on  the  Murrea  Brewery 
Company  or  its  share-holders  was  also 
prayed  for. 

Pending  the  hearing  of  the  suit  tha 
counsel  for  the  plaintiff  obtained  an  ad 
interim  injunction  from  Court  to  restrain  tha 
defendants  from  further  proceeding  in  tha 
matter. 

Tha  detendauts  appealed  to  the  Chief 
Court  against  the  grant  of  the  temporary 
injunction. 

On  the  data  fixed  for  the  heating  of  tha 
appeal  it  was  seemingly  agreed  to  by  tha 
counsel  of  the  parties  on  tlio  suggestion  of 
the  Court  that  the  original  suit  should  ba 
transferred  to  the  Chief  Court  so  that  tha 
motion  for  the  temporary  injunction  should 
ba  treated  as  the  hoariag  of  the  suit  and 
matter  could  be  decided  onoe  for  all  by  the 
i  Chief   Court 

I  The  suit  was  accordingly   transfarrad  to 

I  the  Chief  Court.     On  the  date  of   hearing  of 

j  tha   case   the   counsel  did   not   agree   to  tha 

hearing  of  the   appeal   and  tha  suit  together 

as   was  suggested    by    Court  and    the   Court 

I  decided   to  deal   with  each  separately  aud  ia 

I  the   ordinary  course   to  dispose  of  ia  the  first 

iustance   the  appeal. 
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It  was  contended  for  tho  appellants  that 
the  order  granting  the  temporary  injunction 
was  bad  in  law  for,  (1)  it  was  passed  without 
any  aiBdavil  and  without  the  Court  satisfy- 
ing itseli-as  to  the  correctness  or  otherwise 
of  the  facts  put  forward  in  the  plaint  (2) 
notice  should  have  been  issued  to  the  appel- 
lants against  the  grant  of  tho  injunction  and 
(3)  the  JIurree  Brewery  Company  not  being 
made  a  party  to  the  suit  aud  the  three  direc- 
tors of  the  Company  being  impleaded  as  de- 
fendants in  their  individual  capacity  and  not 
as  directors  the  grant  of  injunction  would  be 
entirely  futile. 

Held,  that  the  contentions  were  valid. 

The  appeal  of  the  Head  Brewer  was 
granted  on  the  ground  that  in  the  capacity 
of  a  Head  Brewer  he  had  or  could  have  had 
nothing  to  do  with  the  transactions  in  ques- 
tion. 

Tho  suit  was  re- transferred  to  the  Dis- 
trict Court  of  Rawalpindi  for  the  object  of 
its  transfer  to  the  Chief  Court  was  not 
attained. 

In  the  case  of  a  suit  for  an  injunction  it 
is  practically  impossible  to  grant  a  tempora- 
ry injunclion  without  to  some  extent  form- 
ing an  opinion  on  the  merits  of  the  case. 
Since  it  is  tho  duty  of  the  judge  to  satisfy 
himself  that  the  plaintiff  has  made  out  a  pri- 
ma facie  case.  MR.  E.  W.  P.\RKER  v.  KH.\N 
E.\HADUR  SETH  DHANJI  BHOY,  C.   I.  E. 

53  P.  L.  K  ,  1907. 

514.  S.  34,  O.  Xrin.  B.  15—35,  191  —(a) 
Transfer  of  part-heard  case. 

A  District  Judge  has  jurisdiction  to  trans- 
fer a  case  from  the  file  of  a  Subordinate 
Judge  to  his  own  file  under  section  191  (2)  of 
the  Code  of  Civil  Procedure  at  whatever 
stage  the  c.ieo  might  arrive.  The  fact  that 
the  Subordinate  Court  has  tried  some  of  tho 
issues  in  the  case  does  not  disentitle  the 
District  .Judge  from  exercising  the  powers 
conferred  on  liim  by  section  25  of  the  Code. 
15  Cal„  177,  26  Mad.,  595,  9  W.  N.  Cal,  705 
referred  to.  JIAH  >DEO  PRASAD  SAHU  f. 
GAJADHAB  PERSAD  SAHU.  10  C.  W. 
N.12. 

545-   S-  24.  0.  xxxni.  R.  s,  s.  25,  403  et 

seq — Power  uf  District  Judge  to  re-transfer 
a  case  to  Subordinate  Court  after  its  with- 
drawal   to    his  own  file. 

An  application  to  sue  in  forma  paupej-is 
was  filed  in  the  Court  of  the  Subordinate 
Judge.  The  District  Judge,  acting  under 
section  25  of  the  Code  of  Civil  Procedure 
withdrew  this  application  and  decided  it 
himself.  After  deciding  the  application  he 
re-transferred  the  suit  for  trial  to  the  Court 
ol    the    Subordinate   Judge. 

Held,  that  the  order  of  re-transfer  of 
the  case  s^ 0.5  ultra  vires- Wecl.'y  Notes,  All., 
1903,  p.  66  referred  to.  NANDAN  PRASAD 
V  W.  C.  KENNEY,  A-  W-  H;  1902,  p.  92 
=24  A.  356. 

543-  S-  2i-  0.  XLI.  B.  S3,  S.  S5,562 
— Power  of  re-transfer  of  a  suit  once  with- 
drawn  to  his  own  file. 
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A  District  Judge,  having  withdrawn  a 
suit  to  his  file  for  trial,  is  not  competent 
under  S.  25,  G.  P.  C,  to  re-transfer  it  to 
the  Court  from  which  the  c  ise  had  been 
withdrawn,  but  he  has  inherent  power  to 
do  so  wh3n  tho  interests  of  justice  require 
it.  10  C.  W.  N.  902  ;  13  B.  654  ;  2i  A.  301 
and    24    A.    3.56  ref.    to. 

g«(cre;— Whether  S.  25  0.  P.  0.  has  appli- 
cation to  a  case  remanded  undur  S.  552  of  tho 
Code?  21  A.  230  rot.  to— GURDEO  SfNGH 
V.  CHANDRIKAH  SINGH  and  CHANDRI- 
KAH    SINGH    V.     BA3HBEHARI     SINGH. 

5  C  t-  J.  611 

547.  S'  23' — S.  JS — A  siiil  is  commenced 
by  the  praentation  of  the  plaint. — See  Will 
— SRINIVASA  MOORTHY  v.  VENKATA 
VAliADA     Al  YANG  All.     i.    2[.    L.     T-    71  = 

16  M.  L    J   238=23  KT    239- 

648.  S.  2^.—Limuati<>:i,  Aci  (X'Z  of  1877), 
Section  4  Court  Fees  Act  (VII  of  1870), 
Sections  G,  9,  10,  23— Plaint  filed  on  the  last 
day  of  limitation  insufficiently  stamped  oto- 
ing  to  requisite  stamp  not  being  procurable 
in  time — Stamp  procured  later  on  during  the 
day  but  not  filed  owing  to  Couit  rising 
early. 

A  plaint  was  filed  in  tho  Court  of  the 
District  Judge  on  the  14th  April  1903,  the 
last  day  of  limitation  for  the  suit.  Tho 
plaintilf  afj&Kod  an  8-anna  court-fee  stamp 
to  his  plaint  and  stated  that  the  treasurer 
had  no  court-fee  stamps  of  the  proper  de- 
nomination and  tlie  plaintiff  was  told  by 
tho  treasurer  to  wait  until  the  Treasury 
Officer  should  coma  down  to  tho  Treasury 
and  open  double  lock;.  Tho  District  Judga 
recorded  an  order  making  over  tho '  case 
to  the  Subordinate  Judge,  1st  class,  aud 
adding  a  direction  that  tho  doSciency  should 
be  made  up.  The  plaintiff  on  the  same  day 
procured  the  requisite  stamp  bat  on  tak- 
ing it  to  the  District  Judge's  Court  found 
that  that  officer  had  gone  home.  Nothing 
was  done  on  the  I5ch  April  1903.  On  the 
16th  the  plaintiff  filed  the  full  stamp  in 
the  Court  of  the  Subordinate  Judge.  It 
was  contended  that  the  suit  was  barred  by 
limitation. 

Beld,  by  the  Full  Bench,  that  the  con- 
tention was  not  valid,  for  the  plaint  must 
bo  treated  as  properly  stamped  on  the 
14th  April  1903,  when  the  plaintiff  had 
procured  the  requisite  stamps.  130  P.  B,, 
1890,  3  P.  R..  1S93,  33  P.  B-.  1900,  a.  c. 
j  P  L.  R.,  1900,  p.  189  referred  to.  MEIT- 
■  TAB   RAI   V.   GOPAL    RAX.     152   p.    £■   E- 

1905- 
549.    S-  23,  0.  ril,  B.  11  of  0.  VI— S.  iS, 

5i--Insujficiently  stamped  plaint  —Stamp  duty 
made  tip  subsequent  to  the  period  of  limitation 
for  the  suit — Validity  of  the  plaint — Coicrt 
Fees  Act,  s.  28 — Civil  Procedure  Code,  Ss.  48 
and  54. 

The  word  "presented"  in  the  Explanatioa 
to  S.  4  of  tho  Limitation  .Act  should  be  inter- 
preted in  accordance  with  the  provisions  of 
the  Civil  Procedure  Code,  S.  48.  Tho  Court 
Pees  Act  aud  the  Civil  Procedure  Code  should  ■ 
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be  read  together  in  regard  to  the  presenta- 
tion of  plaints  and  the  making  up  of  the 
stamp  duty,  but  not  with  the  provisiona  of 
the  Limitation  Act,  which  is  not  an  Act  in 
pari  materia,  under  S.  54  of  the  Civil  Proce- 
dure Code,  and  S.  28  of  the  Court  Fees  A (t, 
deficiency  in  btami>3  can  be  made  good  by 
order  of  Court,  irrespective  of  the  question, 
■whether,  on  the  date  of  filing  them,  the 
limitation  for  the  suit  has  expired  or  not. 
Under  S.  28  of  the  Court  Fees  Act,  on  the 
making  up  of  the  deficiency  of  stamp  duty 
by  order  of  Court,  tbe  plaint  and  all  proceed- 
ings relative  thereto  are  validated  from  the 
date  of  original  presentation,  even  though 
the  limitation  foi  tbe  suit  had  since  expired. 
Ones  the  stamps  are  taken  by  the  Court,  the 
order  cannot  be  subsequently  set  aside,  nor  the 
validation  of  the  original  presentation  annul- 
led. (130  P.  R.  IS'JO,  74  P.  B.  1903,  3  P.  R 
1893,  1.56  P.  R.  1888,  npp.  ;  27  A.  411,  23  A. 
423,  diss. ;  12  A.  129  (F.  B.),  15  A.  65  (F.  B  ), 
24  A.  218,  19  C.  780,  27  C.  814,  31  C.  75,  15  M. 
29  15  M.  78,  22  M.  494,  27  B.  330,  11  A.  241  (P. 
C )  refd.  to.  SARF  ALI  KHAN  v.  FAZAL 
MEHDI  KHAN.     82  P-    W-  R-,  1907=3  M- 

I.  T,  63  =  123  PR.  1907. 

550-  S-  34-S.  S09-'May'. 

It  is  entirely  in  the  discretion  of  courts 
to  allow  or  disallow  interest  from  date  of 
suit  to  date  of  decree.  llAJA  PEARY  MO- 
HUN   JIOOKERJEE  V.  N.A.RENDRA  NATH 

MOOKERJEE.  9  C  W-  N-.  421  at  437 ; 
82  C-  582 

551-  S-2iS.209. 

The  Courts  must  he  of  competent  jaris- 
diction  for  the  oporatiou  of  res  judicata.  The 
augmentation  of  the  claim  by  accrual  of 
interest  will  prevent  tbe  operation  of  S.  13, 
C.  P.  C,  (S.  11).  Mortgage  suits  do  not  form 
an  exception  to  this  rule.  S.  209,  C.  P.  C, 
(S.  34)  does  not  apply  to  mortgage  decrees. 
GRIYAR   CHETTI.VR   v.   SABHAPATI   MA- 

DULIaR.    29M-65- 

552  S-  34— s.  209— Interest  after  date  of 
instiliUion. 

Under  S.  209  C.  P.  C— (S.  34)  the 
courts  have  a  discretion  in  the  matter  of 
allowing  interest  after  the  date  of  institu- 
tion. 12  C  569,  3  B.  202,  12  M.  485,  L.  R. 
7  I.  A.  196,  L.  R.  17  I.  A.  201  referred  to. 
B.   B.    LALA  ONK\RD.\S    ^.  BRIJLAL.  17 

C-  P-  L-  R.  1904  P-  88- 

553  S.  34,  O.  XX.  U.  12— S.  209,  211, 
812 — Fast  and  future  mesne  profits  33  C. 
1232. 

See   Act   VII   of  1870  S,   11,  Col.   120. 

554  8.  35  (3)--1-}0 — Costs— Discretion. 
The  fact  that  the  defendant  is  protect- 
ed under  the  provisions  of  Act  XVIII  of 
1850  does  not  take  away  the  discretion  of 
the  Court  under  section  220  of  tbe  Civil 
Procedure  Code  as  to  the  award  of  costs. 
GANE3H   MAHADEV    v.   NARAYAN   BAL- 

SHET.    4  B-  L   R.  109- 

555  8.  35  {2)—S.  220— Cost— Discretion  of 
th»   Court. 

S.  220  of  the  Civil  Procedure  Code 
^ves  a   Court  full   power   to   give   and    ap- 


portion costs  in  any  manner  it  thinks  fit, 
but  the  discretion  thus  conferred  must  ba 
exercised  according  to  general  principles 
and  not  arbitrarily.  Daulnt  Ram  v.  Durga 
Prasad  (I.  L.  R.  15  All.  .333)  followed.  \VA- 
HIDALI  V.  OHAFURUNNISSA,  A- W- If. 
1305,  P  75- 

655  (a)  8.  85  (5)~S.  220— Costs— General 
rule — Arbitration — Award  silent  as  to  costs — 
Appeal. 

In  a  suit  filed  in  forma  pauperis  the 
whole  case  was  referred  to  arbitration.  The 
award  allowed  about  one-third  of  tbe  claim 
but  was  silent  as  to  costs.  The  Court  in  pass- 
ing decree  in  accordance  with  the  term.s 
of  the  award  awarded  full  costs  to  the 
plaintiff. 

Held,  on  appeal,  that  the  order  of  the 
lower  Court  as  to  costs  was  wrong.  The 
Chief  Court  ordered  the  parties  to  bear  their 
own     costs.      KARTAR    SINGH   v.    FAQIR 

SINGH.    85  p.  L.  R.  1906- 

555  (b).  S.  35  (2>— S.  220— Interest— Com- 
pound  interest — FenuVv — Delay  in  tiling  suit 
—Costs— S3  P.  L.B.  J&yj.— See  Act  IX  of  1872, 
S.  74,  col.  .344. 

555  (C).  S.  85'(2)— S.  S20— Costs— Appeal- 
Suit  for  possession  of  property  against  a  person 
not  in  possession — Trial  of  issues  raised  on 
grounds  set  up  by  defendant  found  to  be  flimsy 
and  unsubstantial. 

The  mortgagee  sued  the  mortgagor  for 
possession  of  the  property  mortgaged  to  him 
and  impleaded  one  G.  also  as  a  defendant 
who  resisted  the  plaintiff's  claim  along  with 
the  mortgagor.  The  suit  against  G  was  dis- 
missed on  appeal  on  the  ground  that.G  was 
not  found  to  be  in  po.sse»sion  of  the  mort- 
gaged property  and  the  Court  ordered  the 
plaintiff  to  pay  G's  costs. 

Held,  that  the  order  as  to  costs  was 
wrong,  the  plaintiff  was  entitled  to  his  costs 
against  G  for  he  resisted  the  claim  of  the 
plaintiff  on  unsubstantial  grounds  and  issues 
were  framed  and  tried  on  the  pleas  raised 
bv  him.  HIRA  NAND  v.  B'JRE  KHAN. 
72  P-  L  R  ,  1905. 

555  (d).  S.  35  (2)— S.  220— Construction, 
of  decree — Decree  with  costs  in  appellants' 
favour. 

Where  a  decree  says  that  the  appeal 
is  dismissed  or  accepted  with  costs,  its  proper 
construction  would  he  that  only  the  appel- 
late court's  costs  are  awarded  and  not  the 
costs  of  the  Lower  Courts.  45  P.  R  ,  1877, 
followed ;  19  Weekly  Reporter,  152,  distin- 
qzdshed.  BAKSHI  RAM  v.  GUM.ANO.  18 
ip.  R  1907- 

558     8.  85   (2)—S.  '220— Costs— Discretion 

of  Court — Admission  of  debt  by  defendant — 
Stiit  filed  after   such   admission — Appeal. 

The  discretion  of  the  Court  under  sec- 
tion 220  of  the  Code  of  Civil  Procedure 
is  one  to  be  exercised  with  reference  to 
general  principles. 

Where  a  plaintiff  comes  to  enforce  a 
legal  right  and  there  has  been  no  mis- 
conduct on   his  part,  no  omission   or  ueg- 
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lect  wbich  would  induca  the  Court  to  de- 
prive him  of  his  costs,  the  Court  has  no 
discrotiou  aud  caunot  take  away  the 
plaintiff's   right   to    costs. 

The  fact  that  a  dufeudant  had  previous 
to  the  institutioa  of  the  suit  admitted 
that  the  money  sued  for  was  due  to  the 
plaintiff  affords  no  ground  for  depriving 
the  plaintiff  of  his  costs.  KUPPUSWAMI 
OHETTY    V.    ZAMINDAR  OF    KALAHASU. 

27  "M  341. 

557  S.  35  (i)—S.  220— Costs— Suit  for 
dissolution  of  marriage— Costs  bclwemi  party 
mid  party— Costs  between  Attorney  and  client 
— Liability  of  co-respondent — Damages — Di- 
vorce Act  (IV  of  186y),  s.  45 — Civil  Procedure 
Code   (Act  _XIV.   of    IHS'J),    s.   220. 

Where"  a  husband  obtained  an  order 
tor  dissolution  of  marriage  and  costs  but 
no  damages  were  asked  for  by  the  peti- 
tioner against  the  co-respondent,  it  was 
ordered  that  the  costs  granted  should  in- 
clude costs  as  between  attorney  and  client — 
OUTUWAITEt).    OUTHWAITE  AND  DIAZ, 

1.  li.  E ,  28  C .  84- 

558  S.  3^  (■^)S.  220— Costs -"Costs  in 
the  case,"  meaning  of  such  order  made  in 
an   interlocutory  proceeding. 

Where,  in  an  interlocutory  proceed- 
ing, the  order  as  to  costs  is  that  tlie  costs 
thereof  shall  be  "costs  in  the  cause,"  these 
words  do  not  mean  tliat  costs  will  follow 
the  event,  but  that  those  costs  remain  to 
be  dealt  with  by  the  Court  at  the  hearing, 
the  Judge  at  the  trial  having  still  pov^ur 
to  deal  with  such  costs.— TEiNIPLETON  v. 
LAURIE  I.  L.  R.,  25  B  ,  230- 

659  S.  37— S.  6i'J—KxmUion  of  Decree- 
Transfer  of  decree  for  e.vccutian — Court  which 
jociSsed  the  decree — 'Transfer  of  local  i u risdiction 
—Civil  Procedure  Code  (Act  XIV.  If  1^82),  S. 
a-23,  Ci9—Limilatioii  Act  (XV.  of  1S77),  S.  li 
Bona  fide   proceeding. 

The  provis;onsof  S.  649  of  the  Civil  Pro- 
cedure Code  are  permissive  ;  if,  after  a  Court 
has  p.xssed  a  dtcreo,  the  local  j  irisdiotion,  in 
reppect  of  the  subject  matter  uf  the  .^uit,  is 
transferred  by  an  order  of  the  local  Govern- 
ment to  some  other  Court,  the  application 
for  execution  of  the  decree  may  be  made 
either  to  tbo  Ciurt  which  passed  the  (iet-ree 
<.■■  !n  the  Court  to  whicli  Lho  local  jurisdic- 
tion has  been  transferred.  Lutchtnati  Pandeh 
V.  Madan  Mohan  Shye,  (I.  L.  R  ,  6.  Gal,  513), 
followed.  Kalipoda  M'lkeriee  v.  Dino  NliUi 
Miilierjee.  (I.  L.  R.,  25  Cal.,  'dlo)  distinguished. 
A  proceeding  to  enforce  a  decree  taken  in  a 
Court  which  was  erroneously  believed  by  the 
decree-holder  to  have  jurisdiction  is  a  bom 
jfi(ie  prooeiiding  within  ihe  terms  of  S.  14  of 
the  Limitation  \ui  (XV.  of  1877).  Hnilal  v. 
liudri  Dass  (I.  L.  R..  -3.  All  ,  7:I2  ;  L.  R  .  7.  i. 
A.,  167)  followed.— JAHAR  u,  KAMINl  DEBI, 

I-  li.  R..  28  C-  238. 

5oO  S.  37— S.  ag -Order  for  refund  of 
coinpciisiition  monfi/ — Mode  of  execution — 
Award  Appeal.  N ABIN  K-^LI  DEBI  v.  B.A- 
NAL.^TA   DEBI.    £    C-   ^    3-   595  =  33  C. 
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See  Sup.  Govt.  Act  1  of  lS9i  sections  32, 
5i— 

561-  S.  37— S.  6i9— Application  for  exe- 
cution of  decree  made  to  another  Court  to 
which  jurisdictioii  tra nsf erred. 

Held,  that  if  after  a  Court  has  passed 
a  decree,  the  local  jurisdiction  in  respect 
to  the  subject  matter  of  the  suit  is  trans- 
ferred by  order  of  Govt,  to  some  other 
Court,  the  application  for  execution  of  the 
decree  may  under  section  649  be  made 
either  to  the  Court  which  pass  the  decree 
or  to  the  Court  to  which  th^  local  jurisdic- 
tion has  been  transferred.  25  G.  315,  28  C.  238 
referred  to.     MAKRAND  v.  RAM  CHARAN. 

9  0-  C-  281' 

561  (a)  See  s.  39—223—31  M.  537,  5  C.  W. 
N.  150  Nos  672,  673  infra. 

662  »•  38— S.  223— A  Court  executing  a 
decree  can  not  go  behind  it.  27  M.  118,  29  C, 
SIO.  31  C.  179,  6  C.  W.  N.  796.  See  sectioa 
47— S.  244  infra. 

663  8.  88-S.  223—31  C.  923.  See  S.  O. 
XXI  R.  e6,  70— S.  287. 

664  S.  38— S.  223—25  M.  357— See  Act 
IV  of  1882  S.  89  Col.  G80. 

665-  8.  39— S.  2i3-Vnder  S.  223  Court 
has  poioer,  on  application  of  decree-holder,  <o 
transmit  decree  to  another  Court  for  execution. 
PANCHAGNULA  SUBR  UIMANYAM  AI- 
YAR  V.  POLIPALLI  RANGIAH.  17  M.  L. 
J..  616.     See  execution  of  decree. 

666.  8.  39-Ss.  i3,  223,  229— Scope  of. 
Section  223  is  not  limited  in  its  applica- 
tion to  Courts  established  under  and  govern- 
ed by  the  Bengal  Civil  Courts  Act  and  the 
corresponding  Act  of  the  other  Provinces. 
The  necessary  and  sufficient  test  of  the 
applicability  of  the  section  is  whether  the 
pio-.-isions  of  the  Code  regulate  the  procedure 
of  the  Court  which  makes  the  decree  as  also 
of  the  Court  to  which  it  is  Iransierred  for 
execution.  MAHARAJA  PRABHU  KARA- 
Y'.aN     SINGH      BHADUR    v.     SALIGRAM 

SINGH.    6  C-  L.  J.  30=11  C-  "W-N-  622 
=Si  C  576 

667.  8.  39,  47— S.  223,  244— Rent.  Decree 
for — E.wcntioii  pf  decree — Transfer  of  decree 
for  exi^ciUion-Grounr.s  of  transfer— Question 
relating  to  execution — Appeal. 

An  application  for  the  transfer  of  a  dec- 
ree under  section  223  of  the  Civil  Procedure 
Code  is  an  application  which  involves  a 
question  relating  to  tlio  execution  of  the 
decree.  And  an  appeal  lies  from  an  order 
passed  by  the  Court  which  passed  the 
decree  declining   to    transfer   it. 

When  a  decree-holder  applied  for  trans- 
fer of  a  decres  for  reut  to  a,  district  in 
which  the  judgment-debtor  resided  and 
ttie  Court  passing  the  decree  rejected  the 
r-pplicatiou  on  the  ground  that  the  pro- 
perty for  the  arrears  of  which  the  decree 
had  been  passod  was  situated  wilhin  the 
jnrisdictiou  of  the  Court  aud  the  order 
was   reversed  on    appeal — ■ 

Bcld,  that  the  transfer  was  rightly  or- 
dered by  the  appellate  Court  for  the  decree- 
holder  had  a  right  to  ask  for  personal  execu- 
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■tion  tigainst  the  judgment  debtor  notwiEh- 
stanOiug  that  he  had  also  the  power  to  sell 
the  tenure  in  arrears.  BHABAXI  CHARAN 
DUTT  V.  PRAT\P  CHANDRA  GHOSH.  8 
C.  V^-  N.  575. 

668.  S-'SD,  47—223  and  2ii- Execution 
of  decr>jc— Jurisdiction  of  Court  to  attach  and 
sell  piopcrty  sitnaic  outside  its  territorial  juris- 
diction— Questions  relating  to  execution — Sepa- 
rate suit. 

In  this  case  the  suit  was  transferred  from 
the  Court  of  the  District  Judge  of  Araritsar 
to  the  Court  of  the  District  Judge  of  Lahore 
wliich  passed  a  money-decree  in  favour  of 
the  pi.iin'ifi.  After  the  final  decision  of  the 
case  by  the  Chief  Court,  the  District  Judge 
of  Lahore,  upon  the  application  of  the 
plaintiff  attached  and  sold  immoveable  pro- 
perty belonging  to  the  defendant  situate  in 
the  Amrittar  District.  The  present  su't  was 
filed  by  the  judgmentdebtor  against  the 
plaintiff  for  possession  of  the  property  sold 
and  purchased  by  the  plaintiff  contending, 
i-iilcr  (ilia,  that  the  Court  of  the  District  Judge 
of  Lahore  had  no  jurisdiction  to  attach  and 
se-l  property  situate  outside  its  territorial 
jjrisdiction,  and  the  order  of  attachment 
passed  by  it  was  a  nullity. 

Held,  that  the  suit  was  barred  by  sec- 
tion 244  of  the  Civil  Procedure  Code  and 
the  order  passed  by  the  Court  of  the  Dis- 
trict  Judge  of   Lahore   was   not  a  nullity. 

The  terms  of  section  223  Civil  Proce- 
dure  Code  are  not  mandatory. 

I.  L.  B.,  15  AIL,  p.  3-U,  I.  L.  R.  15  Cal. 
jj.  667,  I.  L.  B.  19  Gal.  p.  17,  P.  R.  9  of 
1901,  I.  L.  B.  no  Cal,  j>.  105,  I.  L.  B.  IS 
Cal.  JJ.  526,  I.  L.  B.  22  Cal.  p.  S71,  I.  L  R. 
17  All.  p.  478,  I.  L.  B.  16  l^Iad.,  447,  I.  L. 
B.  24  Cal.  62  referred  to.  I.  L.  R.  17  Cal.  p. 
609  F.  B.,  disiinguishcd.  Sardar  GURBA- 
CHAN  SINGH  V.  RAM  SAHAI.  163  P.  L. 
E-,  1901  =  8-  p.  R-  1802. 

669.  S.  39,  44,  45,-8.  223,  229  fa)  and 
(b) — Dcaee  by  a  Court  in  British  India — 
Kiecution  thereof  out$ide — Prior  notification 
in  the  India  Gazette — Want  of — Mourhhunj 
— Tributary    Mchals    of  Orissa- — Jurisdiction. 

The  Tributary  Mehals  of  Orissa,  of 
which  Mourhhunj  is  one,  do  not  form 
part   of  British    India. 

Under  Sections  229  A  and  229  B  of  the 
Code  of  Civil  Procedure,  no  decree  by  a 
Court  in  British  India  can  be  sent  for  exe- 
cution to  a  Court  at  Mourhhunj  without 
prior  notification  iu  the  India  Gazette,  as 
specified  in  these  sections.  I.  L.  B.  12  Bom. 
2d0,  rrf,-md  to.  KHATOO  SAHOO  v.  RA- 
TAN   MAHAKTI.     6   C- W-  N-    573- 

670-  S.  S9-  0.  XXI.  B.  22— .S.  223, 34S 
Application  for  trajis'inission  of  decree — Exe- 
culio:i— Court   which    should   issue  notice. 

The  notice  under  S.  248  of  the  Code 
of  Civil  I'lOcedure  may  be  served  by  the 
Court  to  which  the  decree  is  transmitted 
for  execatioa  and  not  necessarily  by  the 
Court  which  passed  it  and  to  which  au 
application  is  made  for  transmission  un- 
der S.  223   of   the   Code. 
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The  Court  has  a  discretion  whether  or 
not  it  w^U  issue  a  notice  before  ordering 
transmission. 

Ordinarily,  in  a  case  like  the  prts  nt, 
it  should  be  left  to  the  Court  to  which 
the  decree  is  to  be  traTi.iim!tt..'d  to  issue  the 
notice.  KAJA  SKEENATII  ROY  v.  EOMESH 
CHANDRA    ACHARYYA    CHAUDHUKI,  12 

C-  W.  K-  897- 

671-  S.  89,  73—S.  223,  295— Transfer— 
Original  C<  itrt's  2>owers — Application  to  the 
original  Court  for  rateable  distributloti-l  C-  I»- 
J.  315 

ace  S.  73—S.  295  infra. 

672-  S.  89,  37.S  223,  619— Court  which 
piasud  the  decree — Transfer  of  jurisdiction — 
Limitation  Act,  Art.  179.  CI-  4~Step  in  aid- 
Application  for  transfer  of  decree. 

A  Court  which  passed  a  decree  for  sale  of 
certain  properties  does  neither  cease  to  be 
the  Court  which  passed  the  decroe  nor  to 
have  jurisdicuon  to  execute  the  decree  by 
the  fact  that  the  territory  in  which  the  pro- 
perties were  situate  was  transferred  to  the 
jurisdiction  of  another  Court  subsequent  to 
the  decree  ;  and  consequently,  the  original 
Court  which  passed  the  decree  is  cc>mpeteut 
to  execute  it,  the  transfer  not  having  the 
effect  of  depriving  the  Court  of  its  jurisdiction 
to  execute  the   decree. 

Held,  also  that  an  application  to  the 
original  Court  to  transfer  the  decree  for 
execution  to  the  new  Court  having  jurisdic- 
tion over  the  area  was  a  proper  one  and 
authorized  by  S.  223,  C.  P.  G,  and  that 
such  an  application  is  a  step  iu  aid  of  exe- 
cution within  the  meaniiig  of  CI.  4,  Art  179. 
PANDURANGA  MCOALIAR  v.  VYTHI- 
LINGA    REDDI.     g    M- I«-  J.  466=17    M- 

L.  J  417 ;  81  Iff  537. 

673-     S.  39,  37— S.  223,  649. 

The  decree  sought  to  be  executed  was 
made  by  the  Court  of  the  Muusif  of  Nawab- 
guuj,  but  the  local  jurisdiction  in  respect  of 
the  subject-matter  of  the  suit  was  subse- 
quently transferred  to  the  Court  of  the 
Munsiff  of  Maldah. 

Held,  that  the  decree  might  be  executed 
by  either  of  the  Courts  at  Nawabgunj  or 
Maldah. 

Held,  also,  that  proceedins?  taken  erro- 
neously in  a  Court  which  had  no  jurisdic- 
tion but  which  was  believed  by  the  decree- 
holder  to  have  jurisdiction  arc  fcojia  jidc 
and  section  14,  Limitation  Act,  is  applicable 
to  such  cases. 

25  Cat.,  315,  2  All.,  792,  S.  C,  L.  B.  167, 
7  J.  .4.,  referred  to,  6  Cal.,  513,  distinguished. 
SHEIKH  JAFAR  v.  KAMALINI  DEBI.  5 
WN.C-,150- 

674    S-  88  to  41   and  6—S.  223   and  6— 
Court   executing  a   decree  must   be   of    cotir- 
tenl  jurisdiction   as   regards  its  pecuniarii  ; 
mits.     1    P.  L.   R.   1901'.— 9  P.  B.  1901    sec    . 
6   kupra. 

676     S.  42  22S — Execution  of    decret — Ju- 
risdiction  of  executioti — Court  to  question  va- 
lidity  of  decree— 45   P.   L.   B.  1905— See   Act  I 
VII.  of  1869— S.   4  Col.  SOO. 
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676  S.  42.  O.  XXr.  R.  16— s.  22S,  232 
Ej-ixutiuii-  I-/  diifi'i- — Aiisigi,mcnt  of  decree — 
Quc.vioH  uf  validity  of  assiijiiment — Jurisdic- 
tion  of   Gnirt    p'jssiiig   the   decree. 

The  question  of  Iho  validity  of  tbe 
order  iinilor  suction  2  Vi,  of  tlie  Civil  Procedure 
Code  alluwiiig  tiie  assigiimcit  of  the  deo- 
roe  IS  a  question  to  bo  determined  by  the 
Court  that  pass^jd  tho  decree,  and  not  by 
the  Court  to  wiiich  tho  decree  has  been 
transferred  for  execution,  5  Cal.,  736,  21 
Bam.,  J-56'  relied  on.  7  All.  73  referred  to. 
LALA  GOPAL  DAS  AND  ANOTHER  v. 
P.\NU1T    PUKM   NATH.     156  P-  R-    1905- 

677  8  43,  O.  XXI.  a.  7,  s.  47,  s.  lUi. 
0.  X.  L,  UI.—.i.  228,  225,  244,  58S—Execu- 
tioti,  of  decree — /.■■r  sdictiun  of  Court  to  which 
decree   is  sent  for  ixcciitioii,. 

Held,  ttiat  when  a  decree  is  sent  to 
a  Court  for  execution  it  can,  under  sec- 
tion 225,  Civil  Procedure  Code,  go  into  the 
question  of  tho  jurisdiction'  of  tba  Court 
passing    the  decree,   if   it   sees  reason    to   do 

BO. 

Held,  also,  thnt  it  the  Court  to  which 
a  decree  is  sent  tor  execution,  declines  to 
become  tho  e.'iccuting  Court,  then  this  act 
of  the  Couit  is  not  an  order  under  sec- 
tion 241  or  under  section  5S8  of  Civil  Pro- 
cedure Code  and  is  not  appealable.  BHAG- 
VANT     APPA       llANGAPPA     v.     VISHWA- 

NATII     6  B-   L    R     S-i2  =  28  3    378- 

678  8.  48--a.  -i.'J  -;;4  C.  576  See  i.  39, 
4;j— 223,    22'J   No.    CGU    supra. 

679-  S.  44,  and  45— S.  229  (a)  and  (b)— 
6.  C.  \V.  N.  073—29.  C.  400— See  S.  39  No. 
6G9   yupra. 

s.  47    s.  244-- 

(a)  Applicability  and  scope  of  the  seetiou 
— See   Ko.    (iSO  to   i>j3  i;ifra 

(b)  Si'parate  suits  barred  by  this  section — 
See    No.    ljU4    to    7iG    infra. 

(c)  Separi'.to  suits  not  barred  by  this  sec- 
tion— See    No.   717    to    711    infra. 

(d)  Parties  to  tbe  suit  or  their  repre- 
sentatives— See  No.  742  to    781  infra. 

(e)  Questions  rel.icing  to  the  execution, 
discharge  or  satifiactiuu  of  the  decree  or 
to  tbe  stay  of  its  execution — See  Nos.  782 
to    804. 

(f)  Orders  appealable— See  Nos.  805  to  827 

(g)  Orders  from  which  second  appeals 
are   allowed— ^aee    No.    8^8    to  829   infra. 

(h)  Orders  frora  whicb  appeals  are  not 
allowed — See   No.   830    to   834    infra. 

(i)  Composite  sections  (i.  e.)  S  47  com- 
bined with  other  sections — See  No.  835  &o. 
to   tho     end   o(    this  section. 

680-  8.  47 — ~-t4 — Scope  of  the  seotion 
and    its   application. 

Where  the  decree  itself  is  impeached 
on  tho  ground  of  fraud  or  otherewise  S.  244 
(S.  47)  would  not  apply  and  no  iippeal 
would  lie  fn.m  an  order  dealing  with 
such  objcclion.  TALLA  PHASADA  SUN- 
DAKaPP.a    v.    SUEE     UAMui)U      2    M-  I*- 

T.  auO  =  17.  H.L.J.   283    80    M   402- 

681-  a-  47-— ^«^ 

This  sectiuu     applies   as    well   to  a   dis- 
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pute  arising  between  tho  parties  after  the 
decree  has  been  executed,  as  it  does  to  a 
dispute  arising  between  them  previous  to 
execution.— 7.  L.  li.,  17  All.,  iid;  22  All., 
79;  2  AIL,  61,  referred  to;  7  Ail.,  ti41,  dis- 
tinytiishcd. 

An  application  for  refund  of  purchase- 
money  on  sale  in  execution  being  set  aside, 
falls  within  Section  244  of  tlie  Civil  p'roce- 
dure  Code.  COLLECTOR  OF  .lAUNPUR 
V.    BITHAL   DAS.     A.    W-  N-  1902  P-  67  = 

24  A    2ai. 

682-  S'  i7.—24i— Decree,  validity  of— Exe- 
cution of  decree,   scope   of. 

No  question  toucbiug  tho  validity  of  a 
decree  can  be  raised  in  the  course  of  pro- 
ceedings in  execution  of  that  decree.  R.-VSH- 
BEHAHI    SINOII  t.  THAKUli   JOYNANDA. 

SINGH.    4  C-  L    J-  475- 

683-  8.  47-   0.    XXI.     H.   58— S.   244   and 

278 — Ponies — AUachmenl — Objection  by  a  de- 
fendant, ivlio  liad  been  exonerated  in  the  suit, 
that  property  attaclied  was  tlie  property  of 
the  tavazhi  and  not  of  the  judgment-deb- 
tor. 

Section  244  and  not  section  278  of  tho 
Civil  Procedure  Code  applies  to  an  obi  ac- 
tion made  by  a  defendant,  who  was  exo- 
nerated in  the  suit,  to  an  attachment  of 
property  in  execution  of  decree  against  the 
iudgnieutdeblors  on  the  allegation  that  the 
prop.ji'ty  was  not  the  private  property  o£ 
the  judgment-debtors  but  was  the  property 
of  the  tavazhi  consisting  of  the  judgment- 
debtors,    the   objector     and    other   persons. 

An  appeal  will  lie  against  tbe  order 
passed  on  such  objection  applicalion.  23 
Mad.,  361  iF.  D  )  followed.  liANGAN  PAT- 
TAR    i>.   LAKSHMI   NEITHIAH.     14  fi[.    £. 

J.  137. 

684-  8.  47-S.  2^^— 

Cases  in  which  judgment-debtors  try  to 
sot  aside  eiieot  to  decree — Objietion  to  sale 
that  prop.'rty  directed  to  be  sold  by  a  mort- 
gage-decree  belouged,  not  to  judgment-deb- 
tor, but  to  a  stranger — Such  question  to  ba 
tried  in  regular  suit,  and  not  execution 
proceedings.     See  HINDU   LAW    (WILL),  g 

C-  L.  J.  20- 

685-  S.  47 — S.  244 — Execution  of  decree — 
"Parties  to  tJie  suit  in  which  the  decree  uas 
pasfed." 

The  decree-holders  attached  money  bo- 
longing  to  the  juJgmcnt-debtor  and  wiili- 
drew  it  from  Court  alter  tbe  death  of  the 
judgraeut-deblor.  The  judgment-debtor's  sou 
having  obtained  a  decree  that  the  decree 
passed  against  his  fatbet  was  null  and 
void  iipplied  for  refund  of  the  money  at- 
tached and  withdrawn  by  the  decree-holders 
and  the  application  was  dismissed  on  the 
ground  that  after  the  decree  obtained  by 
tlie  sou  lie  was  no  longer  party  to  tbe 
former  suit.  Tho  Court  directed  him  to 
bring  a  freth  suit. 

Held,  that  the  order  ol  the  execulioa 
Court  was  wrong,  the  application  lay  under 
section  [IH  of  the  Civif  Piocedure  Code,  it 
being    immaterial    uu    which  date  the  muuey 
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■was  withdrawn  by'tho  deoree-holdera.  MU- 
HAMMAD AHS.\N  KHAN  v.  HARAKH 
CHAND,  A.  W-  N-  190-1  p.  55- 

686.  B.i7— Court's  iiikcit'tU  power— S.  Hit 
to  correct  its  own  mistake — Sale  certificate  in- 
clndivrja  property  not  sold,  amendmmit  of. 

Two  properties  were  advertised  for  sale 
and  one  was  sold  but  the  sale  certificate 
incliidod  both  the  properties  and  the  pur- 
chaser got^possession  of  both  ; 

Hild,  (1)  that  the  Court  had  inherent 
power  to  rectify  the  mistalie  by  amending 
the  sale  oortifioate  and  to  direct  that  the 
delivery  of  possession  of»tho  second  property 
be  cancelled  ; 

(2)  That  the  matter  would  also  come 
under  S.  2-14,-0.  P.  C,  the  question  being  one 
between  the  decree-holder  and  the  judgment- 
debtor  and  relating  to  the  satisfaction  or 
discharge  of  the  decree.  GOBINDA  CHAND- 
EA  CHAN  DA   V.  ABHOY  CHARAN  BAGCHI, 

12  C.  W.  N.  1027- 

687.  S.  47—5.  244— Execution-sale — 
Frn  11,1— Application  to  set  aside  the  sale  after 
confir, nation. 

An  application  to  have  a  sale  set  aside 
on  the  giouud  of  fraud  can  be  made  under 
S.  24-1,  even  after  the  sale  is  confirmed. 
Mali  Lai  Chakrabutty  v.  Bussik  Cliandra 
Bairagi  (I.  L.  R.,  20  Cal.  326)  and  Durga 
Charan  Mandal  v.  Kali  Prosonno  Sarkar 
(I.  L.  R.,  2G  Cal.  727)  followed.  Prosuimo 
Ktimar  Sanyal  V.  Kali  Das  Sanynl  (I.  L.  R., 
19  Cal.  GRS)  referred  to— WAHID-UN-NISA 
i;.  GIRDHAKI,  A.  'W.  N.  1905.  P-  162,2- 
A.  L.J.  464  =  27  A.  702. 

688-  S.  47  S.  !i44,  person  not  party  to 
proceedings — Executing  Court,  power  to  commit 
for  contiV'.pt. 

No  doubt  an  attaching  creditor  does  not 
by  mere  atluchment  r.cquire  priority  over 
other  creditors  coming  in  liter  (29  C.  428  and 
26  M.  G73  ref.)  yet  he  acquires  a  right  to 
have  the  whole  of  the  attached  property 
applied  in  satisfaction  of  his  debt,  if  no  other 
creditors  come  forward,  au'J  in  any  case,  to 
have  a  rateable  proportion  so  applied.  In 
this  sense,  an  attaching  creditor  has  a  charge 
on  the  attached  property  (5  C.  148,  12  M.  L. 
J.  24  ref)  and  he  has  also  the  right  to  prevent 
the  attached  property  passing  by  survivor- 
ship (i  M.  3U2  and  11  C.  W.  N.  163  rofd.)  Any 
one  who  interferes  with  that  right,  as  by 
carrying  away  the  crops  attached,  violates  a 
legal  right  and  commits  an  actionable  wrong. 
The  amount  of  damages  will  depend  upon 
the  evidence,  but  oanuot  exceed  the  value 
of  the  attached  properly. 

This  sectiou  does  not  apply  where  the 
person  violating  the  right  of  an  attaching 
creditor  is  not  a  party  to  the  original  suit. 
(3  I.  A.  241  distinguished). 

Au  attaching  Court  has  no  inherent 
power  in  it  to  commit  a  person  for  contempt 
(26  M.  494,  refd.).  S  vNK.UlALlNGA  REDDY. 
V.  K.-\NDASAWMI  THEVAN.  17  Jf.  £,.  J., 
goj 

689-  S.  47  (3).— S.  -'14  (C)~R!ght  of  party 
to  djm  lu  tdU  oj  iiojjuly  utdcred  to  be  sqI^ 


by  the  decree. 

S.  244  (c)  does  not  apply  where  the  ob- 
JQOtijn  is  not  to  the  e.'iecuiijn  of  the  decree 
but  to  the  decree  itself.  Where  a  party — 
defendant  to  a  decree  for  sale  of  immoveable 
property — objected  to  the  sale  on  the  ground 
that  since  the  decree  he  has  been  adopted 
into  another  family  and  became  entitled  to 
the  property  as  member  of  the  adoptive 
family  to  which  the  property  belonged. 

Held,  that  the  oljjection  w.is  to  the  dec- 
ree itself  and  not  to  the  execution,  discharge 
or  satisfaction  merely,  and  thit  S.  244  (c)  did 
not  apply  to  the  case.  CHINNASWAMY 
SERVAIGARAN     v.     SABAPATHY    GHET- 

TIAR     16  ML.  J.  544  =  30  M.  26 

690-  S.  47  (3).— S'.  2:<i  {c)-Mortgage— 
Decree  for  sale — Jurisdiction. 

A  judgment  debtor  against  whom  a  dec- 
ree for  sale  has  been  passed  as  the  legal 
reproaontative  of  the  mortgagor,  is  not  on- 
titled  to  ol  ijot,  in  the  execution  proceedings 
to  the  property  being  sold  on  the  ground 
that  it  was  not  the  property  of  the  mortga- 
gor. S.  244  (c)  of  the  Civil  Procedure  Code 
does  not  apply  to  a  case  where  the  judgment- 
debtor  tries  to  sot  aside  the  effect  of  a 
decree.  Sanwal  Das  v  Bismillah  Becjam  (I 
L.  R.,  19  All.,  480);  Liladhar  v.  Chat'urbhuj 
(I.  L.  R.,  21  All.,  27r)  and  Miralal  Sahu  v. 
Parmeshar  Rai,  (I.  L.  R.,  21  All.,  3.5C)  follow- 
ed. Bam  Chandra  Miikerjee  v.  Eanjit  Sin^ih 
(I.  L.  R,,  ^7  Oal,  212)  distinguished.  KlIET- 
RAPAL  SINGH  ROY  v.  SHYAMA  PROSAD 
BARMAN.     32  C.  285. 

691.  8-  47-  S.  HM— Scope  and  applica- 
tion of  the  sectim.  See  S.  2  &  47,  28  C  81,  14 
M.  L.  J.  436,  27  A.  380,  27  A.  31,  23  0.  644, 
31  C.  373  supra. 

692-  8.  47 — Section  21 1- -Applicability — 
Application  to  set  aside  anclion  fnle. 

The  judgment-debtor  applied  under 
Section  244  of  the  Civil  I'roc.cluro  Code  to 
set  aside  the  sale  of  property  on  the  ground 
that  it  was  brought  about  fraudulenlly  by 
her  agent  who. had  pui.;hased  the  property. 
The  application  was  dismissed  on  the  yrouud 
that  the  application  did  not  come  witbin 
the  scope  of  Section  244,  as  no  allogatioa  o£ 
fraud  was  made  against  the  decree  holder. 

Htid,  upon  appeal,  liial  the  contest  re- 
garding the  sale  between  the  judgment- 
debtor  and  the  decree-holder  related  to  the 
execution  of  the  decree,  it  was  strictly  be- 
tween the  parties  to  the  suit  ai)J  the  raso 
fell  under  the  pr.jvisions  oi  Sooti  m  241  of 
the  Civil  Procedure  Code.  19  Cal,,  633  ;  18 
Mad.,  430;  3  C.  W.  N.,  403;  2  C.  \V.  N.,  691, 
referred  to. 

In  determining  whether  an  application 
to  set  aside  a  sale  comas  within  the  scope  of 
3.  214,  C.  P.  C.  or  not,  the  point  to  be  con- 
siderrd  is  whether  there  is  a  contest  regard- 
ing tho  validity  of  the  sale  b^tvve^'n  tho 
parties  to  tho  suit.  ADIIAR  MANI  D.\SSl 
V.   MONMOTH  NATH  B03E.     6  C-   W-  N-. 

279- 

693-  S.  47.— S.  2H—App'icabilily. 

'ihia    section   is  inappUcablo   where   tijg 
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question  is  between  rival  decree-holders  and 
concerns  tbpm  only.  BAM  CHANDER  v. 
MUST.  H.UIIRAN.  6C-  L-  J-  437=11  C- 
W-  N-  433-    ^"  '*'*"  ^^  ^-  '^'^''■ 

694-  S-  47- — S-  ■^^^ — Separate  suit  when 
barred — Public  DcmamU  Becouery  Act  (I  of 
1893,  Bengal),  Sections  7,  15,  31— Civil  Proce- 
dure Code  (Act  XIV  of  1S82),  section  244— Sale 
for  arrears  of  rent — Suit  to  set  aside  sale. 
Grounds  of. 

Under  section  17  (1)  (6)  of  the  Public 
Demands  Recovery  Act  a  certificate  sball 
not  be  cancelled  except  when  no  part  of 
the  aranunt  stated  in  the  certificate  was  duo 
by  the  judgment-dchtor  under  the  certificate. 
A  certificate  can  only  be  modified  on  such  a 
ground  provided  tliat  a  suit  for  such  pur- 
pose is  not  barred. 

A  sale  held  under  the  provisions  of  the 
Public  Demands  Recovery  Act  can  be  set 
aside  on  the  ground  of  the  invalidity  of 
the  proceedings  which  are  alleged  as  the 
foundation  of  the  sale  and  for  fraud  or 
irregularity  in  the  execution  proceedings 
themselves.  If  the  sale  is  Impeached  on 
the  ground  of  irregularity  the  judgment- 
debtor  must  proceed  under  section  20  of 
the  act.  In  sucli  a  case  secliou  ^41  of 
the  Civil  Procedure  Code  bars  a  separate 
suit  UMED  ALI  BHUYA  v.  RAJ  LAKSH- 
MI   DEBYA.    1  C-  L-     J-    538  =  10   C-  W 

^695°'8.  47,  0.  XXI.  R.  58,63-244,  -TS, 
2S3-Partics — Separate  suit  barred—  Attachment. 
Objection  against — Declaratory  suit  to  estab- 
lish  title— Defendant   exempted  from  liability. 

The  respondents  brought  a  suit  against 
the  appellants  as  the  heirs  of  V.  to  reco- 
ver money  due  on  a  bond  executed  by  him. 
The  Court  passed  a  decree  ?.gainst  the  es- 
tate of  the  deceased  V.  exonerating  the 
appellants  from  personal  liability.  The  dec- 
ree-holders in  execution  attached  five  fields 
as  belonging  to  the  deceasea  and  as  be- 
in"  in  the  possession  of  the  appellants. 
The  appellants  applied  for  removal  of  the 
attachment  with  the  result  that  the  Conrt 
removed  it  as  to  two  but  rejected  their 
application  as  to  the  other  three  fields. 
Thereupon  the  appellants  brought  a  regu- 
lar  suit   to  remove   the     attachment, 

Held,  that  as  the  appellants  were  par- 
ties to  the  previous  suit,  the  fiuestion  fell 
under  section  241  of  the  Civil  Procedure 
Code  and  could  be  decided  by  proceeding 
under  that  section  and  not  by  a  separate 
suit.     BHniBAO  RUMBAO  V.   AIYYAPPA. 

6    B   L    R   697 

696  S.  47 — .i'.  244 — Separate  suit  barred — 
Surety  becoming  liable  for  decree  In  a  suit — 
Decree  for  plaintiff — Execution  orders  against 
surety — Suit  by  surety  for  declaration  of  non- 
liability as  to  portion  of  decree-amount — 
Maintainability — Proceeding    in  execution. 

The  property  of  a  defendant  in  another 
Buit  having  been  attached  before  jugdgmcnt, 
the  present  plaintiff  became  surety  for  any 
sum  that  might  be  decreed.  A  decree  was 
passed  and   an   order  was   made  for   its  exe- 
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cution  against  the  present  plaintiff,  and 
that  order  was  not  appealed  against.  Prior 
to  execution,  plaintit!  brought  the  present 
suit  against  the  decree  holders  in  the  pre- 
vious suit,  for  a  declaration  that  they  were 
not  entitled  to  execute  a  port  on  of  their 
decree   as   against    him: 

Held,  that  the  suit  d  d  not  lie,  the 
matter  being  one  to  be  litigated  only  iu 
execution  proceedings.  The  surety  should 
be  treated  as  a  party  to  the  suit,  and  as 
the  question  raised  was  one  relating  to  the 
execution  of  a  decree,  s.  24i  of  the  Code 
of  Civil  Procedure  applied  and  the  suit 
was  barred.— LINGA  REDDY   v.  HUSSAIN 

REDDY    14  M-  L.  J.  480  =  28  M  117- 

897.  8.  47.— S.  244-—Pa)tic!:— Separate 
suit    barred. 

ULder  a  decree,  defendant,  a  transferee 
from  the  mortgagee,  was  declared  the  ab- 
solute owner  of  certain  properties  but  a 
consession  was  granted  to  the  plaintiff  that 
if  he  could  purchase  the  property  from 
the  defendant  at  a  certain  rate  by  a  cer- 
tain specified  date  he  should  be  at  liberty 
to  do  so,  but  that  if  he  failed  to  do  so 
by  that  date  the  defendant  was  to  remain 
as   absolute   owner. 

The  plaintiff  brought  the  present  suit 
for  a  declaration  that  he  was  entitled  to 
have  certain  specified  plots  of  land  men- 
tioned iu  the  decree  conveyed  to  him  on 
payment  to  the  defendant  certiin  sums  of 
money  and  that  the  rights  of  the  plaintiff 
under  the  consent  decree  may  be  ascer- 
tained and  declared.  It  was  contended  for 
the  defendant  that  the  suit  was  barred 
under  Section  244  of  the  Civil  Procedure 
Code. 

Held,  that  the  suit  was  barred  by  Sec- 
tion 244  of  the  Civil  Procedure  Code,  and 
that  the  relation  of  mortgagor  and  mortga- 
gee no  longer  existed  after  the  passing  o£ 
the    decree. 

That  the  suit  could  not  be  treated  as 
an    application   under    Section    244. 

That  the  effect  of  Section  244  cannot 
be  evaded  by  merely  adding  other  par- 
ties. 

That  the  provisions  of  Section  244  should 
be  strictly  construed.  NOWROJEE.NUSER- 
WANJI   THOOTl    V.  BAPUJI   DUbS-^BHAI. 

PATEL  5  B  L.  R.  1036. 

698.  8.  47— S.  244 — Parties — Separate 
suit  barred-Delivery  of  possession— Anction 
purchased  by  decree-holder— Proceedings  in 
execution. 

The  court  can  under  this  section  give 
final  relief  to  contending  litigants  cheaply, 
and  speedily  and  without  the  necessity  of 
a  fresh  suit  on  the  same  matter.  ISJ  0. 
683  s.c.  10  I.  A.  ICG  ref.  to.  Proceedings 
for  the  delivery  of  possession  to  an  auc- 
tion purchaser,  who  is  himself  the  dec- 
ree-holder, are  proceedings  iu  execution 
of  the  decree,  aud  a  question  raised  be- 
tween him  and  a  defendant  in  the  suit  la 
a  question  which  ought  to  be  decided  un- 
der  S.  244,    C.  P.  C,   27   C.   34   ref.  to.     RAM 
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NARAIN  SAHOO   v.    BANDI    PERSHAD.— 

81  C-  737  at  742 

699  s.  47,  O.  XXI  B.  95S.  2ii,  318— 
Sepnrnln  suit  barred — Execution  of  decree — Sale 
— Ptuchase  by  decree  holder — Apidioilion  for 
possession  dismissed — Transfer  to  third  party 
— Suit  by  third  party  against  judgment-deb- 
tor. 

The  decree-holder  in  a  suit  purchased 
certain  lands  at  Court  auction,  ku  appli- 
cation made  by  him  under  section  318  of 
the  Civil  Procedure  Code  for  delivery  of 
possession  was  dismissed.  After  his  death 
further  applications  were  made  by  his  heirs. 
These  were  also  dismissed.  The  heirs  sold 
the  lands  to  the  plaintiffs  who  brought  the 
present  suit  against  tlie  judgment-debtors 
for  recovery  of  possession. 

Held,  that  the  suit  was  barred  by  section 
244  of  the  Civil  Procedure  Code.  The  ques- 
tion with  respect  to  the  delivery  under  s. 
318  Civil  Procedure  Code  of  property  pur- 
chased in  a  Court  sale  by  the  decree-holder 
is  one  relating  to  e'^eoution  of  the  decree, 
and  the  purcliaser  of  the  property  from 
the  decree-holder  is  ihe,  representative  of  the 
decree-holder  within  the  meaning  of  section 
244  of  the  Civil  Procedure  Code.  SANDU 
SAKUL     MITHU    THARAGANAR   v.    HUS- 

SAIN  SAHIB.    14  M- L.  J- 474=28  M- 87. 

700-  S.  47- — S.  at — Separate  suit  barred 
■ — Execution-sale —Suit  for  canaUation,  upon 
the  ground  of  fraud,  of  sale  held  in  execu- 
tion of  a  decree — Proper  remedy  by  applica- 
tion. 

Certain  judgment-debtors  brought  a  suit 
against  the  decree-holders  and  the  auction- 
purchaser  for  cancellation  of  a  sale  held 
in  execution  of  a  decree,  upon  tiie  allega- 
tions that  the  sale  in  question  had  been 
brought  about  by  fraud,  the  decree  having 
iu    fact    been    previously   sitisfied. 

Held,  that  such  a  suit  would  not  lie, 
the  plaintiff's  remedy  being  by  application 
under  s.  244  of  the  Code  of  Civil  Procedure. 
Prosunno  Coomar  Sanyal  v.  Knsi  Das  San- 
yal  (L.  B.,  19  I.  A.  1G6)  ;  Dhani,  Ram  v. 
Chaturbhnj,  (I.  L.  R.,  22  All.  86);  Daiilat 
Singh  v.  Jugal  Kishore,  (I.  L.  H.,  22  All. 
108);  Dhubon  Mohan  Pnl  v.  Nunda  Lai 
Dcy,  (I.  L.  B.,  26  Cal.  324)  and  Moti  Lai 
Chakcrbutty  v.  Eussick  Chandra  Boiyaip.  (I. 
L.  R.,  26  Cal.  326),  referred  to.— JIATliUBA 
DAS   V.  LACHMAN    BAM,    A-    W-  N-  1902 

p.  49=24  A.  239 

701-  §•  47'  0.  XXL  R.  95.—Sii  and  318. 
Separate   suit    barred. 

When  the  decree-holder  as  purchaser 
of  property  sold  iu  execu'ion  of  bis  decree 
against  the  judgment  debtor  applied  umler 
Section  318  of  the  Civil  Procedure  Code 
to  bo  put  in  possession  of  the  property 
purchased  by  him  and  the  application  was 
dismissed   as   barred  by   limitation — 

Held,  that  a  fresh  suit  for  possession  was 
barred  by  Section  244  of  the  Civil  Proce- 
dure Code.— i3  Mad.,  50i  ;  2i  Mad.,  lS.i  ;  27 
Cal,   3i;   25  Mad.,     529,    followed— 'S.'L'Y'V.'i.- 
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YAT   PATHUMAYI    v.   RAMAN    MENON.— 
26   M.  470 

704.  S,  47  0.  XXL  U.  90-S.  2ii  (C),  311 
Separate  suit  barred- Kxcnlion-sale— Sale  set 
aside  but  confirmed  on  appeal  — Suit  against 
purchaser  for  recovery  of  purchase-money. 

The  judgment-debtor  applied  to  have  a 
sale  set  aside  on  the  ground  of  irregularities 
in  the  conduct  of  the  sale  under  S.  311  of  the 
Civil  Procedure  Code.  The  upplication  was 
granted  and  the  purcha»e-m jney  was  re- 
turned to  the  purch  isor.  On  appeal  by  the 
decree-holder,  the  order  setting  a-ide  tha 
sale  was  annulled  and  the  ^ale  was  confirmed. 
The  purchaser,  however,  did  not  re-pay  tha 
purchase-money,  nor  showed  any  inclinatioa 
to  carry  out  the  sale  or  to  obtain  posocssiou 
of  the  property.  The  decree-holder  brought 
this  suit  against  the  purchaser  for  recovery 
of  the  purchase-money. 

Held,  that  the  suit  could  not  be  main- 
tained. The  subject  matter  of  the  suit  was 
clearly  a  matter  comiog  within  the  purview 
of  S.  244  (c)  of  Civil  Procedure  Code.  GuUa- 
rl  Mai  V.  Madho  Ram,  (A.  W.  N.  1U04,  P.  01) 
followed.— RAHIMaDUIN  v.  RAM  LALL, 
A.  W.N.  1901  P  205  =  27  A.  155- 

703.  S-  47-S.  '^it  el.  (c)— Separate  suit 
barred — Ijaradar  of  judjm:nt-debtor  is  his 
legal  representative. 

fleW  that  an  ijiradar  of  a  property  of 
the  judgment-debtor  is  his  representative, 
within  the  meaning  of  this  section,  decree- 
holder  cannot  sue  the  judgmen  t-deljtor  and 
his  ijaradar  for  a  declaration  that  Ibe  ijara 
was  void,  as  the  question  should  bo  deter- 
mined in  execution  and  not  by  a  separata 
suit  19  A.  3:32,  IG  A.  2-SG,  21  A.  20,  24  G.  62 
ref     to  — MVTHKW-iON     v.    GOBARDH.\K 

TRIBEDI.    5  C W.  N  654  =  23  C  492- 

701  S.  iT--S.  ^HtSeparat.;  suit  barred— 
Dismis'sal  of  purchaser's  application  for  pos- 
session^ Right    to  frn<Ii    •iuit  birred. 

■  A  decree-holder  purciiiser  of  the  pro- 
perty sold  in  execution  ot  his  decree  ap- 
plied under  Section  318  of  tiie  Civil  Pro- 
cedure Code  for  delivery  of  the  property 
purchased,  but  his  application  was  rejected 
as  barred  by  limitation  hiving  been  made 
more  than  3  years  after  the  oontirmatioa 
of  the  sale.  He  brought  the  present  suit 
to  recover  possession  of  the  land  froiu 
the  defendant  who  was  the  judgment-deb- 
tor. 

Held,  that  the  suit  was  barred  by 
section  244  ot  tha  Civil  Procedure  Coda. 
13  Mad.,  504,  24  Mad.,  ii'.j.  27  Cal,  34, 
?j  Mad..  .529  foUmued.  MURKANAT  v  PA- 
LAKHAL     RAMAN   MENON.     13   M-  L-  J. 

237  .    , 

705  S-  47 — S.  244—Si'parate  sat  barred-~ 
Suit  against  karnavan — suit  to  cancel  order 
releasing  property  from  attachment. 

Where  the  plaialifl  obtained  a  decree 
against  the  karnavan  of  the  defendants, 
as  senior  member  and  manager  of  the  tar- 
vad,  and  had  tarvad  property  attaclied  in 
execution  tberoof,  wliic:i  was  r.;leased  from 
attachment   on    the    objection    of  the    dofou- 
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danta,  -and  the  plaintiff  filed  a  suit  for 
cancellition  ot  the  ordov  releasing  proper- 
ty fioiu  attacliment,  Itctd,  ttiat  the  suit  was 
barred  by  Section  211  {c)  of  the  Civil  Pro- 
cedure  Code.     ICAJIAL  KUrn  V.    IBBAYI. 

24-  M.  658- 

708-  S.  47  S.  3U— Separate  suit  barred- 
Suit  to  set  aside  compromise. 

The  defendants  in  this  suit  were  decree- 
holders  who  had  obtained  a  simple  mouey- 
deoree  against  the  plaintiff,  and  in  execu- 
tion had  attached  and  purchased  at  an  auc- 
tion the  plaintiff's  interest  in  the  lands  in 
question.  An  objection  to  the  sale  was  raised 
by  the  jndgniout-debtor  on  the  grounds  of 
irregularity  in  the  conduct  and  publication 
ot  the  sale.  Whilst  tbose  proooodings  were 
pending  the  jvidgraont-dGbtor's  sou  was 
allegjd  to  have  entered  into  a  compromise 
with  the  ducrea-holders,  wheroby  it  was 
arranged  that  the  decree-holders  should  take 
the  village  in  question  in  full  satisfaction 
of  their  debts  instead  of  at  tho  sale  price 
and  that  the  sale  should  ha  confirmed  on 
these  terras. 

The  judgment-debtor  brought  this  suit 
to  have  it  declared  that  cerlaiu  proceedings 
relating  to  the  compromise  and  the  confirma- 
tion of  the  sale  of  property  were  collusive 
and  invalid  and  were  taken  without  any 
authority  on  the  part  of  tho  plaiatiii  and 
that  the  sale  should  be  sot  aside. 

Hdd,  that  the  suit  was  barred  under 
Section  2ii  of  the  Civil  Procedure  Code. 
L.  R.  19,  I.  A,  IGG,  r.:ferred  to.  ADHAR 
SINGH  V.  SHEO  PRASAD.     A.  W.  N-  1902 

P.  18=24  A.  209- 

707'  S.  47 — ~^^ — Separate  suit  barred — 
Execution  of  decree — Restitution. 

A  suit  for  recovery  of  possession  of 
lands  taken  in  execution  of  a  decree,  whou 
the  decree  did  not  award  jjossession  of 
those  lands  is  barred-  by  section  214  of  the 
Civil  Procedure  Code.  The  plaiatia  in  such 
a  suit  cannot  be  treated  as  an  application  un- 
der section  2t4  of  the  Civil  Procedure  Code 
■when  at  the  date  of  filing  the  suit  the  applica- 
tion would  be  barred  bv  limitation.  ARJUN 
SINGH   i).  MAGHCHAL    SINGH.    3  A' L- J- 

601=W.  N.  A-,  1903,  p.  233. 

708-  S.  4:7— ail—See  S.  11  29  B.  96  No. 

489  supra. 

709-  3-  47-— S.  2M— Separate  suit  barred— 
Landlord  and  tenant — Execution  of  decree — • 
Sale  of  non-transferable  holding — Knowledge  of 
judgrn'Mt-debtor — Confinnatio'i  of  sale — Suit 
for  recovery  of  possession  by  judgment-debtor. 

S.  owned  a  non-transferable  occupancy 
holding  which  was  sold  in  execution  of  a 
decree  against  him,  and  one  K.  was  the 
purchaser.  K.  trausfn-red  his  right  to  the 
present  plaintiff  who  in-.titutod  a  suit  for 
recovery  of  possession  against  S.  who  was 
still  in  occupitiou.  It  was  ooutendad  that 
as  S.  had  knowledge  ot  the  exooution  pro- 
ceeding and  did  not  objjct  to  the  attachment 
or  sitj,  hi  was  incompjtjnt  ti  resist  the 
purchaser  after  cjulirmition  of  tho  sale. 
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Held,  that  the  contontioa  was  a  sound 
one  and  the  suit  must  be  dismissed.  21  Cal.. 
355  not  followed.  26  Cal,  727,  S.  C,  3  C.  IF! 
N.,  5iG  followed.  • 

That  as  bjlwoou  the  purchaser  and  S.  tha 
title  to  the  property  vested  in  the  purchaser 
on  the  confirmation  of  sale.  SHliflCH  MfJ- 
RULLAH   V.  SHEIKH   BUBULL\H.     fl  H- 

W-  N-  972. 

710-  S.  47-— S.  Sii-Setling  aside  void 
sale,  33  G.  P.S3.—S,s,a  T.  P.  Act  IV  of  1833,  Ss. 
90  and  67,  col.  71.5,  supra. 

711-  S-  4:7— S.  2ii -Separate  suit  barred- 
Decree  against  Hindu  father  for  sale— Son's 
suit^Inj unction— Sale  carried  out  and  con- 
firmed— Mortgagor's  suit  to  set  aside  sale. 

A  and  B  mortg-iged  their  property  i 
biswas  to  C,  who    obtained  a  decree    for  sale. 

The  sous  of  A  and  Bsu.-d  0  for  exemption 
of  their  shires.  Thoy  obtained  aa  injuaotiou 
for  staying  the  sale  with  the  exception  of  IJ 
biswas,  But  IJ  biswas  wore  sold  and  the  sale 
was  coufirm'sd.  The  claim  of  one  son  ivis 
decreed  and  one  bisiua  was  exempted.  A 
and  B  brought  this  suit  to  sot  aside  the  sale 
of  J  biswa  held  during  the  pendency  of  their 
son's  suits. 

Held,  that  tho  sale  was  held  under  an 
absolute  order  which  was  in  full  force.  Its 
being  held  during  the  pendency  of  a  tempo- 
rary iuj  inotiou  did  not  render  the  sale  void 
ao  initio. 

Held,  further,  that  the  mortgagor  judg- 
ment-debtors' remedy,  it  any,  was  by  aa 
application  and  not  by  a  seoarato  suit. 
HIMAT  SINGH   v.    HAKDIAL    SINGH.     2 

A-  li  J.,  634- 

712  8.  47— 211— SaZo  in  contravention  of  S. 
99  T.  P.  Act  ir  of  18S2  S.  99— Remedy 
ASHUrOSH   11.  BIHiRILAL.     H.  Q.  W-  If- 

1011-6-  C-  L   J.  330=35-  C    81  (F    B.). 

— See  Transfer  of  Property  Act  IV  of  ISiii  S. 
67,  99  Col.  6U. 

713.  S.  47,  211—163,  p.  L.  B.,  1901—8, 
P.  L.  B.  1902— See  s.  39   No.  663  supra. 

714-  S-  47 — 2J,i— Separata  suit  barred — 
Ex-'cution,  of  decree — Question  relating  to  exe- 
cution^Claim  for  refund  of  amount  realized 
in  excess  of  lolial  loas  allowed  by  decree. 

Where  after  the  execution  of  a  decree 
is  completed  the  judgment-debtor  applies 
that  tho  decree-holder  has  realized  from 
him  more  money  than  was  allowed  by  tho 
decree  and  refund  be  made  to  him  of  the 
amount  due  to  him  the  application  can  be 
treated  as  a  review  and  the  order  granting 
the  sami  is  appealable.  In  such  a  case  the 
judgmeut-debtor  is  not  required  to  file  a 
sep\rato  suit  for  re;'.overv  of  the  money 
claimed  by  him-  P.  R.,  fi'j  of  1901,  S.  C.  101 
P.  L.  R.  1901,  referred  to.  KALU  KHAN  v. 
ABDUL   LATIF.     113  P.  L-  R-  1901  =  45  P- 

R.  1904- 

715  S.  47— S.  ZH— Separate  suit  birred. 
A  defendant  in  a  suit  against  whom  no 
decree  has  been  passed  is  still  a  party  to 
the  suit  within  the  meaning  ot  this  seo'iou 
and  is  entitled  to  OJme  in  uador  it,  if  his 
rights  are  invaded  in  exoou'.ion,   12  0.  iii 
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distinguisbod,  11  A.  74,  18  A  52  23  A.  346 
disoussod,  15  M.  226—12  M.  131,  23  M.  361, 
17  B.  49  followed.  VITH.^LMUKAND  v. 
GANESH  M.iL.  15  C-  P-  L-  R-  1902  P- 
106 

716  8.  47 — ^^^ — Separate  suit  barred — 
A   suit   to    set   asido   certificate  sale  held 

under  Public  Demands  Recovery  Act  1  of 
1895  (Bengal)  is  not  maintainable.  See  a. 
10  of  that  Act.  ELOKESHI  DASSI  v. 
ABINASH    CHANDRA    BOSE.     6   C.  L-    J- 

638 

717  S-  47  (S)—Sectioyi  2i4  (c) — Separate  suit 
not  barred — Auction-sale  set  aside  on  account 
of  irregularity— Refund  of  purchase-nwney. 
Bight  of  auction-purchaser  for — Separate  suit. 

Tho  question  of  the  auction-purchaser's 
right  to  obtain  refund  of  the  purchase- 
mouey  on  account  of  the  auction  sale 
having  been  set  aside  for  some  irregularity 
in  conducting  the  sale,  is  not  a  question 
arising  between  the  parties  to  the  suit 
in  which  the  decree  was  passed  or  their 
representatives,  and  relating  to  tho  execu- 
tion, discharge  or  satisfaction  of  the  dec- 
ree. It  cannot,  therefore,  be  rightly  held 
to  come  under  clause  (c)  of  section  244 
of  the  Code  of  Civil  Procedure  ;  and  hence 
a  separate  suit  is  maintainable  for  refund 
of  tho  purchase  money.  JOTINDRA  MO- 
HAN T.\GORE  V.  MAHOMED  BASIR 
CHOWDHRY.    32    C-  332. 

718-  S.  47,  244— Separate  suit  to  set 
aside — Decree  against  minor  without  proper 
representative  not  barred. 

A  suit  to  recover  property  from  a 
decree-holder,  who  obtained  his  decree  re- 
lating to  the  property  against  the  plain- 
tiff when  a  minor  withovit  •  proper  repre- 
sentation in  court  or  from  such  decree- 
holder's  vendee  is  not  barred  under  this 
section.— RAMCHANDAR  v.  CHHEDA  LAL. 

1905  A-  W-  N-  122  at  123- 

719  S-  47 — Section  244 — Separate  suit  not 
barred — Suit  for  ijossession — Defendant  agree- 
ing to  execute  kabuliyat — Fresh  s^iit  for 
kabuliyat. 

The  plaintiS  sued  the  defendant  No.  1 
for  khas  possession.  Tho  suit  was  dis- 
missed in  accordance  with  the  terms^  of  a 
compromise  under  which  the  defendant  No. 
1  agreed  to  execute  a  kabuliyat  in  favor 
of    the   plaintiff. 

The  defendant  No.  1  then  assigned  the 
land  to  the  defendant  No.  2  and  the 
plaintiff  again  sued  the  defendant  No.  1, 
making  the  defendant  No.  2  a  party  defen- 
dant, for  ejectment,  on  the  ground  that 
the  defendant  No.  1  by  assignment  of  his 
Interest  in  the  land  has  forfeited  his  te- 
nancy. The  suit  was  dismissed.  The  plain- 
tiff then  institxited  the  present  suit  for 
specific  performance  of  the  contract  to 
execute  a  kabvliyat. 

Held,  that  the  suit  was  not  barred  by 
section  244  of  the  Civil  Procedure  Code 
and  the  plaintiS  was  not  precluded  from 
suing   for  a   kabuliyat.    CHUNI  LAL  DUT- 
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TA   V.   HIRA  LAL     DUTTA.    7  C-  W-   N- 
158. 

720-  B.  47 — 244 — Separate  suit  not  barred 
— Execution  of  decree — Fresh  siiit  by  puisne 
mortgagee — From  of  foreclosure  decree — 27.  A. 
32.'}  (P.  C.J— See  T.  P.  Act  S.  74,  83,  86  Col. 
635. 

721-  8.  47— S.  244— Execution  of  decree-' 
Appeal — Legal  representatives  of  plaintiff — 
Jurisdiction  of  execution  Court— Order  sus- 
pending  execution  petiding  determination  of 
the  question  as  to  who  are  the  legal  represen- 
tatives of  the  Judgment-creditor. 

Tho  Execution  Court  has  no  jurisdic- 
tion to  re-open  the  question  as  to  whether 
certain  persons  brought  on  tho  record  of 
the  suit  as  representatives  of  the  deceased 
plaintiff  and  as  such  made  respondents  in 
tho  appeal  had  been  properly  joined  as 
parties  or  not.  The  matter  once  settled 
by  the  Appellate  Court  before  passing  its 
decree   cannot   be    questioned    in   execution. 

The  order  passed  by  the  Execution 
Court  rejecting  the  application  to  execute 
tho  decree  until  it  had  been  decided  in  a 
separate  suit  as  to  who  were  the  legal  re- 
presentatives of  tho  original  plaintiff  is  a 
decree  and  appealablo  as  such.  VENKATA- 
CHALA    REDDI  v.  VENKATARAMA    RED- 

r>I.    24  M-  665- 

722-  8.  47,  73-244  and  295,  9.  C.  W.  N.  9S9 
—See   T.  P.    Act   IV   of    1SS2   S.  73   Col.   632. 

723-  S  47 — Section  244  -Separate  suit  not 
barred— Suit  to  set  aside  sale  hdd  for  arrears 
of  cess  imder  Public  Demands  Recovery  Act. 

Section  244  of  tho  Civil  Procedure 
Code  does  not  bar  a  separate  suit  to  set 
aside  a  sale  held  for  arrears  of  cesses  under 
the  Public  Demands  Reooverv  Act  in  cases 
to  which  Act  I  of  1897  B.  "0.  is  not  ap- 
plicable. 

A  suit  to  set  asido  a  sale  held  for  arrears 
of  cesses  on  the  ground  that  no  notice  of  the 
certificate  was  served  upon  the  plaintiff  is 
maintainable  in  the  Civil  Court  and  the 
suit  is  maintainable  oven  of  the  certificate 
has  become  absolute.  27  Cal.  698,  5  C.  W. 
N.  521  followed.  JANKI  DASS  v.  RAM  GO- 
PAL   SAHU.    28   C-   813- 

724-  8.  47— 5J1  2S  M.  64-See  C.  p.  C.  0. 
XXI  B.  16— (S.    232)   infra. 

725.  S.  47. — S.  244 — Separate  suit  not  bar- 
red— Mortgage — Redemption  suit  by  one  brother 
— Decree  and  possession — Subseg^ucnt  separate 
redemption  suit  by  other  brothers. 

The  father  of  B  mortgaged  certain  lands 
with  tho  defendant.  B.  brought  a  redemp- 
tion suit.  A  consent-decree  was  passed  in 
this  suit  to  the  effect  that  B.  should  obtain 
possession  from  the  mortgagee  and  that 
Rs.  250  should  be  paid  to  the  latter  in  a 
yearly  instalment  of  Rs.  50.  In  default  o£ 
payment  of  any  one  instalment  B  should 
hand  over  the  possession  of  the  lands  to  the 
mortgagee  and  if  B.  should  pay  the  remain- 
ing sum  at  the  end  ot  any  Chaitra,  the  mort- 
gagee should  deliver  the  possession  to  B. 
B.  defaulted  and  the  mortgagee  entered  into 
possession  through   Court.    On  the  death  of 
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B.  his  other  brothers  brought  a  separate 
redemption  suit.  It  was  objected  iiUcr  alia 
that  this  suit  was  not  maintainable. 

Held,  that  the  objection  was  not  vahd. 
IGBoni.,  (J5G  followed.  G0VI1<1DA  bin  BAPU- 
JI  V.  BABAJI  bin  ISHWARA.    6  B-  L-  R, 

726.  S-  47- — S.  244 — Separate  suit  not 
barred— Insolvency  Act,  Section  7— Dismissal 
of  petition  after  vesting  order —Validity  of 
acts  of  Official  Assignee— Creditors.     Eight  of. 

Section  7  o£  the  Insolvency  Act  provides 
that  in  case  after  the  making  of  any  vesting 
order,  the  insolvent's  petition  should  be  dis- 
missed, the  vesting  order  shall  from  and  ttttor 
such  dismissal  become  null  and  void  subject, 
however,  to  the  condition  that  all  acts  done 
by  the  Official  Assignee  prior  to  the  dismis- 
sal of  the  petition  shall  be  good  and  valid. 
The  use  of  the  phrase  "  null  and  void  "  in 
the  section  has  the  effect  of  re-vesting  the 
property  in  the  insolvent  retrospectively  from 
the  date  of  the  vesting  order. 

Held,  that  the  composition-deed  executed 
before  the  dismissal  of  the  insolvent's  petition 
and  the  re-vesting  order  was  not  inoperative 
to  transfer  the  property  comprised  in  the 
composition-deed  to  the  plaintiff  and  other 
persons  appointed  as  trustees  under  the 
composition-deed.  It  prevailed  against  the 
attachment  made  by  a  creditor,  though  such 
attachment  was  made  subsequent  to  the 
composition-deed. 

Held,  also,  that  the  suit  of  the  trustees 
to  raise  the  attachment  was  not  barred  by 
Section  24i,  0.  P.  C.  KOTHANDARAMA 
BOUTH  V.  MURUGESA  MUDALI.  13  M- 
L-  J-  872=27  M.  7- 

727-  S-  47- — S.  244 — Separate  stiit  not 
barred — Sttit  to  set  aside  a  decree  as  frau- 
dulent. 

A  suit  lies  to  have  it  declared  that  a 
decree  and  a  sale  in  execution  thereof  were 
fraudalent  and  to  obtain  possession  of  the 
property  sold — 21  Cal.,  605,  and  21  Cal,  546. 
Such  a  suit  can  be  brought  in  the  Court 
wiihin  the  local  limits  of  whose  jurisdiction 
the  property  is  situate.  KEDAR  NATH 
liIUKEUJI  u.  PROSONNA    KUMAR   CHAT- 

TERH.    V- W- N- C.  1801.  P- 559- 

723.  S-  47- — 'S.  244  and  2'/S — Separate  suit 
not  barrid — Different  capacities — Decree  against 
judgment- debtor  personally  and  not  as  Shebait 
. — Shsbait's  right  to  set  aside  a  sale  ofdebutter 
property. 

Where  a  decree  is  passed  against  the 
judgment-debtor  personally  and  not  in  his 
character  of  Shebait,  the  trust  property  can- 
not be  sold  in  execution  of  th?.t  decree,  and 
the  judgment-debtor  as  Shebait  m.ay  success- 
fully complain  in  a  fresh  suit  which  is  not 
barred  by  section  244  of  the  Civil  Procedure 
Code.— XVII  Cat.,  711,  referred  to.  RAM 
KRISHNA  MAHAPATRA  V.  MOHUNT 
PADMA    CHARAN    DEB   GOSWAMI.     6   C- 

W-  N-,  663- 

729-  S.  42.  11—244  and  13— Separate  suit 
not  barred — ExeciUioii,  of  decree — Fossessmi — 
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Delivery  of  formal  possession— Fresh  suit  for 
actual  posscs.'<ion. 

The  delivery  of  formal  possession  fn 
execution  of  a  decree  for  possession  gives 
a  cause  of  action  against  a  defendant,  who 
remains  in  occupation  of  the  property, 
which  may  be  enforced  in  a  regular  suit. 
U  Cal.,  93;  24  Cal.,  715;  19  All,  499, 
referred  to.  JAGGAN  NATH  v.  Seth  MI- 
LAP  CHAND.  A.  W-  N-  1905  P-  213  8. 
C-  29  A-  722 ;  8.  C-  3  A-  L-  J-  504- 

730-  8.  i7.—244 — Separate  suit  not  barred 
—Insolvency — Siiit  on'j)rder  for  costs  aioarded 
by  Insolvency  Court — Limitation  Act  (XY  of 
1ST?),  sch.   il,  art.    122— Interest. 

The  plaintiff  in  this  case  sued  to  re- 
cover the  amount  of  costs  due  under  an 
allocatur  issued  by  the  Registrar  of  Calcutta 
High  Court  dated  the  7th  September  1903, 
in  respect  of  certain  costs  which  were  award- 
ed by  the  same  Court  in  its  insolvency 
jurisdiction  on    the    1st   June    1892. 

Held  that  the  order  of  the  High  Gourd 
in  its  insolvency  jurisdiction  ia  a  judgment 
of  ohe  High  Court,  and  a  suit  based  up- 
on such  order  is  maintainable  and  that 
art.  122,  of  sch.  II  of  the  Limitation  Act 
applied   tO'SUch  suit. 

Held  also  that  the  suit  being  based  on 
the  judgment  or  order  as  affording  a  new 
cause  of  action,  and  there  being  no  other 
bar  to  the  suit,  statutory  or  otherwise,  there 
was  nothing  in  S.  244  oi  the  Civil  Proce- 
dure Code  to  take  away  any  such  right  of 
suit. 

Held  further  that  aa  the  order  of  the 
Insolvency  Court  did  not  provide  for  pay- 
ment of  interest,  the  plaintiS  was  not  com- 
petent to  claim  it.-ANNADA  PRASAD 
BANERJEE   v.   NOBO     KISHORE   ROY,  9 

C-  W-  N-  952. 

781     S.  47  S.   244  and  5S3—Seperate  suit 
not  barred— N.   W.  P.,  Rent  Act   (XII  of  ISSl) 

■Execution-proceedings. 

Money  recovered  under  a  decree  which 
has  been  reversed  or  superseded  must  be 
refunded  by  the  decree-holder,  3  D.  R.  (P. 
C.),  11,  referred  to. 

Under  section  583  of  the  Civil  Procedure 
Code  a  party  entitled  to  restitution  should 
apply  to  the  Court  which  passed  the  decree, 
and  a  seperate  suit  is  barred  by   s.  244. 

As  there  is  no  provision  in  the  Rent 
Act ,  1881,  similar  to  those  contained  in  s. 
244  of  the  Civil  Procedure  Code  >nd  Chap- 
ter VII  of  the  Rent  Act  must  be  deemed 
to  contain  all  provisions  relating  to  the 
execution  of  decree  passed  by  a  Court  of 
Revenue,  a  judgment-debtor  is  entitled  to 
bring  a  separate  suit  for  recovery  of  money 
realised  by  the  decree-holder  in  execution 
of  a  decree  passed  by  a  Revenue  Court. 
MASIH-ULLAH  KHAN  v.  MAJID-UN-NIS- 
SA,  A-  W.  N  1903  p.  207- 

782.  S.  47.  O.  XXI  R.  93—244,  Sis- 
Separate  suit  not  barred— Suit  for  refund  of 
purchase    money    by    auction  purchaser. 

Whilst  Boction  315  Civil  Procedure  Code 


(    1037     ) 


CIVIL    DIGEST  OF  CASE?. 


Sup:  Govt,  acts  (V  of  1908)   {Coiitd.)        Sup:  Govt,  acts  (V  of  1908)  fConW.; 


provides  a  simple  and  summary  procedure 
by  which  an  auction  purchaser  can  recover 
back  his  purchase  money  it  does  not  con- 
tain'aoy  provision  barring  a  Civil  suit — 5  All., 
577,'l3  AIL,  383  -and  11  Had.,  69  fuUowed— 
Such  a  suit  is  maintainable  on  the  ground 
that  thejudgmont-dobtor  had  no  saleable  in- 
terest. HART  DOYALSINGH  ROY  v. 
SHEIKH  SAilSUDDIN.     5  C-  W-'N.  240- 

733  S-  47  S.  2ii — Separate  suit  not  barred 
— Formal  possfssioii — Dispossession-- Cause  of 
action — night  of  suit. 

Held  follow  i7ig  11  Cal.  93  that  the  delivery 
of  formal  possession  of  execution  of  a  de- 
cree for  possession  gives  a  cause  of  action 
against  a  defendant  who  remains  in  occu- 
pation of  the  premises  which  may  be  en- 
forced in  a  regular  suit.  The  defendant 
who  remains  in  actual  occupation  uotwith- 
Btandin*  execution  must  be  regarded  as  a 
trespasser  who  commits  a  fresh  act  of  dis- 
possession which  gives  a  fresh  cause  of  ac- 
tion. iC.  W.  N.,  419  S.  C,  S7Cal.,3i,  11 
Cal.,  605,  !>2  Cal,  4S3  referred  to.  HASSAN 
RAJA  CHAUDRY  v.  CAILAS  CHANDRA 
SINGA.    8C-W.  1I-49. 

724  S.  47--S.  2il — Separate  suit  or  plead- 
ings not  barred — Objection  by  defendant  as  to 
his  title  not  decided  in  suit  or  execution  pro- 
ceeding. 

The  holder  of  an'oocupancy-right  (which 
was  non-transferable  by  custom  or  usag») 
mortgaged  the  holding,  and  the  mortgagee 
brought  a  suit  against  tho  mortgagor  mak- 
ing tbo  landlord  parties,  who  pleaded  that 
tho  holding  was  non-transferable.  Tho  Court 
declined  to  outer  into  the  question  of  non- 
transferability and  passed  a  decree  direct- 
ing tho  sale  of  tha  holding.  Tho  holding 
was  sold  and  purchased  by  the  mortgagee 
himself,  who  not  getting  actual  possession 
brought  tho  present  suit  against  the  land- 
lords for  its  recovery. 

Tho  defendants  pleaded  that  the  hold- 
ing was  not  transferable  and  the  plaintiff 
got  no  title  by  purchase.  It  was  contoud- 
ed  by  tha  plaiatiii  that  the  defendants  were 
barred  under  seetions  1.3  and  211  of  the 
Civil  Procedure  Code  from  raising  the  plea. 

Field,  that  the  contention  was  not  valid. 
DURGA  CHARAN  AGRADANI  v.  KARA- 
MAT  KHAN.  7  C-  W-  N-  807. 

725-  S.  47 — S.  2ii—iieparate  suit  not  bar- 
red— Execution  of  Decree — Agreement  previous 
to  decree. 

A  obtained  a  decree  for  khas  possession 
of  certain  land  by  ousting  B.  In  execution 
thereof,  B  jileaded  that  t^'cre  was  an  agree- 
ment between  him  and  the  decree-holder, 
previous  to  the  decree,  that  he  should  not  be 
ousted  from  tho  land  and  that  permanent 
rights  over  the  same  would  bo  granted  to  him 
by  the  decree-holder. 

Held,  that  such  a  question  oould  not  be 
gone  into  under  S.  214  of  the  Civil  Procedure 
Coda.  C-.r.es  can  only  he  inquired  into  under 
g.  2 H -.fiX'n  the  existence  of  a  decree  which 
ia  gusscf  ublo  and    capable    of    esecutioa    is 


conceded,  and  it  does  not  apply  to  a  case 
where  the  object  ia  to  impugn  the  decree 
itself  or  to  set  up  a  case  inconsistent  with  tha 
decree  which  it  is  sought  to  execute.  Laldas 
Narandas\.  Kitltordas  Debldas  (I.  I..  R.  22 
Bom.  403)  dissented  from.  Benode  Lai  Pale- 
rashi  V.  Brojendra  Kumtr  Scha,  (I.  L.  R.  29 
Ci'.l.  SIO)  and  Chhoti  Narnln  Singh  v.  Ravtesh- 
wari  Koer,  (6  C.  \V.  N.  790;,  followed.— HAS- 
SAN ALI  V.  GAUZI  ALI  MIA,  31  C.  179- 

728.  S.  47-S.  31i — Separate  suit  not  barred- 
Oanjani,  and  Yizagapalain  Agenaj  Bule  20 — 
Collector  in  execution  of  an  order  put  plaintiff 
i>i  possession  of  a  wrong  village — Order — 'ultra 
vires' — Limitation  Act,  Art,  li; 

Under  an  order  a  pcrsou  was  entitled  to 
be  put  into  possession  of  a  particular  villago 
and  in  execution  of  this  order  the  Collector 
put  him  in  posses-ion  under  S.  2G.5,  C.  P.  C, 
of  a  wroug  village  : 

lidd,  that  such  person  could  sue  for 
possession  of  the  village  he  was  rightfully 
entitled  to.  The  order  of  tha  Collector  is  a 
mere  nullity  and  S.  14  of  the  Limitation  Act 
has  no  aiiplieation  to  such  a  suit. 

Quaere: — Whether  a  suit  will  ba  barred 
under  S.  244,  C.  P.  C,  and  whether  the  sec- 
tion applies  to  Agency  tracts.  Whether  the 
agent  dismisses  a  suit  on  the  ground  that  it 
is  birred  and  this  ground  is  erroneous,  there 
are  "special"  grounds  within  the  meaning 
of  Rule  20  for  the  High  Court  to  interfere 
and  direct  the  Agent  to  review  bis  order. — 
AIAHARA.JAH    OP    VIZIANAGARAM  v.  SO- 

MASiilvAUA.    2  3aL.  J.  195-17  M-  L-  J. 
147  =  30  M  230- 
727     S-  i7—2il—U.  B.  R.    1905.  p.  36  see 

s.    11,  17 — No    Suii    supra. 

723  S-  47— ■'>•  21i-Separate  suit  not  barred 
—Suit  by  purchaser  for  compensation  for  tres- 
pass by  decree-hoUUiS,  judijment-dcbLor  and 
otliers. 

S.  244  (S.  447)  C.  P.  C.  does  not  bar  a  suit 
by  tho  auctiou-i^urchaser  in  a  Court  salo 
for  compensation  for  trespass  committed 
by  tha  decree-holder  and  judgracnt-dibtor 
along  with  some  others  on  the  property 
purchased  before  ho  obtained  possession.  The 
question  is  not  one  arising  out  of  the 
execution  of  the  decree.— MAMA  AMINA  v. 
BEVACHI  HAJI.    3  Iffi.  L.   T-   97  =  17   M. 

L.  J.   543-  ,  ,       ^ 

729  S  i^— 214— Separate  suit  not  barred 
— Execution  of  money  decree — Application  em- 
bodying agreement  hypothecating  immoveable 
property  and  granting  time  filed  by  parties 
In   execution  proceeding. 

Suit  on  tho  basis  of  tho  agreement  for 
recovery  of  money,  defendant  setting  up 
S.  257  A.  and  S.  244  as  barring  the  suit — 
PARABH   DIAL     v.   GURMUKH   18.   P-    !■ 

1903  =  93  p.  R.  1902- 

See  Act   I  of  l!i7J--S.  91  Col.  107. 

730  S-  47  and  0.  XXI.  B.  .''5— S.  244, 
31d— Separata  .mit  not  barred— Dispute  be- 
tween tioo  judgment- debtors  as  to  right  to  pro- 
perly sold   in   execution   appeal. 

Oertaia  property    of  the   judgment-dob- 
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tors  A  and  B  was  sold,  and  was  purchas- 
ed by  C  ond  tlio  sale  was  confirmed.  C. 
applied  under  S.  318  of  the  Code  asking 
thut  B  might  bo  substituted  for  tho  ap- 
plicant and  posses-sion  given  to  her.  To 
this  applioiition  A  objected  on  the  ground 
that  sbo  al.  som.;  time  prior  to  the  execu- 
tion of  the  d.cree  and  sale  of  the  pro- 
perty had  given  a  certain  sum  of  money 
to  B  and  that  she  had  misappropriated 
this  money  and  had  purchased  with  it 
tho  property  which  was  sold  in  execution 
of    the  decree. 

IJcld,  that  no  question  was  raised  fall- 
ing under  S.  2i't,  und  no  appeal  would 
lie  from  tho  order  allowing  tho  auotion- 
purchasur's  application  under  S.  318. — 
KVSTCm    KUNWAB    t,'.     GAYA     PRASAD 

A.  W-  I<I-  iy07  =  P.  29  =  29  A-  207- 

731.     S.  ^T.—"4i—P'.ainl  treated  an  an  ap- 
Vlualion  under  S.  47   (241).     8   O^  C-  827- 
Sec  T.  P.  Ad  IV  of  1182  H.  'J'J  col.  71S. 

732-  S.  47  •£  0.  XXI.  R.  36  S.  HU,  319— 
Separate  suit  not  barred — Wrong  delivery  of 
stjinboliciil  possession. 

Symbolical  possession  erroneously  deliver- 
ed under  circumstances  which  do  not  make 
S.  Bl'J  applicable,  give  to  the  person  so  put 
in  possession  a  ftesh  cnuse  of  action  and 
places  the  jndgmentdebtor  in  the  positiou 
of  a  trc: paster.  A  tuit  by  the  assignee,  dec- 
rco-holder-purcliaser  for  actual  possession  of 
the  prop,  rties  purchased  is  not  therefore 
barred  liy  S.  211.  Symbolical  possession  de- 
livered under  circumstances  under  which  S. 
81<J  is  not  applicable  is  not  a  uuUitv.  GO- 
VXNP  BDIli.AjI  V.  VENKATA  SASTBULU. 
17  M-  L.  J.  599- 

7S3.  S-  47-  S.  24i~Separte  suit  votbar- 
rcd--ticclioii  -Jii — Mesne  pi ofits-Execulion  pro- 
ccedintj»  -Siparaie  s-nii—Appeg!, 

SecUou  i'ii  (r)  of  the  Code  of  Civil  Pro- 
cedure does  not  iiuthoiizj  the  executing 
Court  to  determints  tho  amount  of  mesne 
profits  duo  to  the  decree-holder  in  a  oa.se  in 
which  the  decree  did  not  mention  mesne 
profits. 

Where  in  a  suit  for  possession  of  land 
valued  at  Rs.  3,000  for  purposes  of  jurisdic- 
tion a  decree  was  p.x^sed  for  possession  on 
payment  of  Bs.  l,i'M  raised  for  necessity,  and 
the  execution  Court  awarded  also  mesne 
profits  of  value  in  excess  of  tho  pecuuiary 
jarisdicliui!  of  the  Divisional  Court: 

Jleld,  that  the  suit  was  cognizable  in 
appeal  by  the  Divisional  Court,  and  the 
fact  that  ilie  daoreo-liolder  wrongfully  claim- 
ed, in  oxeculiou  proce.;ding^,  mesne  profits 
in  excess  of  the  appellate  jun.-.diclion  vf  that 
Court,  did  not  oust  its  jurisdiction  to  hold 
that  sucli  a  cbiina  did  not  lie-GO  P.  R.  IS'M;  I. 
L.  R.  rXl  All.  170  ;  A'  VII  Cal.,  \it3'^;  XXII  Cat., 
4-13  (/'.  t;  j;  5.5  P.  fl.  1H'.J2,  referred  to.  KHA- 
Z,\N  SINGH  IV  KHUSHAL  SINGH.  29  P. 
R.,  1302-83  ?.  L-  R.  1902. 

734-  S.  4-7 — 5.  ^H—Haparate  suit  not 
barred. — .1  mil  lo  set  aside  a  sale  certificate  on 
the    (jroitnd   oj  fiaud  is  not  bariedhy  S.g44 
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(S.  47)  C.  P.  C.  See  Public  Demands  Recovery 
Act  (Bengal)  I  of  189.5,  S.  19  (2)  1  C.  L.  J. 
542  =  32  C.  1130  and  See  S.  10  of  that  Act. 
2  C.  L.  J.  504. 

735-  S.  47.— S.  244— Plaint  converted  into 
application — Decree  itself  impeached — Separate 
suit  not  barred 

This  section  does  not  apply  to  a  ca.s6 
where  the  object  is  to  impugn  the  decree 
itself.  (31  C.  179.  4  C.  L.  J.  475  ref  to)  If  a 
decree  is  tainted  with  fraud  a  suit  will  lie  to 
set  aside  tho  execution  sale  even  though  tha 
decree  may  have  been  previously  set  aside 
under  S.  108  C.  P.  C,  and  there  is  no  subsist- 
ing decree  to  bo  set  aside  in  the  suit  in  which 
tho  sale  is  impeached.  97  G.  197  ref.  to.  If 
a  plaint  is  presented  where  an  execution 
api)Iication  will  lie,  the  defect  is  one  of  form 
rather  than  of  substance,  and  the  plaint 
should  be  treated  as  an  application.  19  W. 
U.  90.  14  C.  G05  ;  22  C.  483,  3  C.  W.  N.  395,    IS 

A.  lOG  ref.  to.— DEBENDBA  NATH  BHAT- 
TACHARJEE  v.  PRASANNA  KUilARCHAK- 
RAVARTI.    6  c.  L.  J.  328. 

786-  S.  47-S.  344 — Separate  suit  not  barred  - 
Wron'jfiil  delivery  of  possession  of  land,  instead 
of  eqjMy  of  redemption  as  decreed  — Suit  by 
mortgagee  for  restitution  of  land  so  delivered. 

A  regular  suit  is  barred  under  this  sec- 
^ectiou  where  the  question  relating  to  execu- 
tion of  a  decree  is  raised  bona  fide.  But  whera 
the  decree  itself  is  wholly  irrelevant  to  tha 
question  raised,  and  tho  wrongdoer  pleada 
this  section  as  a  bar  simply  to  shield  bis 
unlawful  gain  secured  against  tho  express 
orders  of  the  executing  Court,  possibly  iu 
collusion  with  the  officer  executing  the  decree, 
and  ill  tho  absence  of  the  judgment-deijiors, 
S.  244  would  not  apply.  A  sued  B  to  euiorce 
his  right  of  pre-emption,  in  a  property 
subject  to  mortgage,  and  got  a  decree  direct- 
ing delivery  of  possession  of  tha  equity  of 
redemption  therein,  but,  in  execution  of 
the  decree,  the  Patwari  delivered  possession 
of  the  property  itself,  instead  of  the  equity 
of  redemption  : 

H:ld,  that  a  regular  suit  by  tho  mortga- 
gee, claiming  restitution  of  the  property  so 
wrongfully  delivered,  is  not  barred  by  S.  244, 
as  the  question  raised  iu  tho  suit  does  not 
relate  to  the  execution,  discharge  or  satisfac- 
tion of  the  decree  11  W.R.  516  followed.  Eson 
if  there  were  any  room  for  doubt  on  ibis 
poiut,  the  plaint  may  be  treated  as  an  ajiph- 
eation  for  oxocution  of  decree  for  claiuiii-g 
restitution  of  lands  wrongfully  delivered  by 
the  Patwari  in  executing  the  decree  22  C.  4S3, 
22  A.  121,  28iM.  61,  32  C.  332,  folow^d  5M.  bfl, 
7  M.  255,  23  M.  55,  16  M.  267,  4  ill.  285,   12    W. 

B.  85,  14  W.  R.  39,  12  B.  449,  9  A.  229.  S  C. 
W.  N.  35.3,  9  P.  R.  1S89,  63  P.  R.  1901,  '.  P. 
B.  1.904,  rotd.     K.ARAM   CH.^ND  v.    KllliJ.V 

BAKHSH.    40  p.   'W.    R.   1907  =  5  I--U. 

1907- 

?87-  S  47,  O.  XXI R.  SS  and  60  and  63,  U4, 
27S,  '!S0  and  2S3 — Separate  suits  not  barred- ~ 
Parlies — Party   aijainsi  lohom  a   suit  is   dis- 


(    1091    ) 


CHVIL   DIOB59T!  OB    OASEa 


(     1092    ) 


Sup:  Govt,  acts  (V  of  I9O8)    (Contd.) 

missed — Objection  to  attachment  by — Remedy  by 
regular  siiit. 

Whau  aa  action  ia  dismissed  against 
one  of  the  defenclanM,  but  decreed  against 
the  others,  he  should  not  be  considered 
as  a  party  to  tho  suit  within  the  mean- 
ing of  clause  (c)  6i  socfcion  214  of  the 
Code  of  Civil  Procedure.  His  objecticn  to 
the  attachment  of  any  property  olaimud 
to  be  his  own  would  fall  under  sections 
278  and  230  of  the  Code,  and  not  under 
section  2ii,  and  liis  remedy  against  any 
order  pa-'.^ed  agtinst  him  would  be  by  a 
regular  suit  under  section  233  of  the  Code. 
6  C.  W.  N.  10.  followed;  17  Cal.  711;  12 
Cal.  481;  23  AH,  346,  referred  to.  MOHA- 
MED  KAHIM-UD-DIN    S  \RCAR   v.    LALL 

MEAH.    6  C-  W-  N-  727- 

738.  S.  47,  0.  XXI  li.  58  and  6S—244,  27S 

and  ibH — Separate  suit  not  barred — Parties  to 
suit. 

Held  that  where  several  persons  were 
sued  in  an  action,  but  some  wore  released 
from  liability,  the  persons  so  released  were 
not  parties  to  tbo  decree  withiu  the  mean- 
ing of  Section  244  clause  (c)  of  the  Civil 
Procedure  Code,  and  that  as  strangers  their 
objection  to  the  at^lchmont  would  come 
under  Section  273;  and  If  their  objection 
was  disallowed,  their  only  remedy  was  by 
a  suit  under  Section  283.  RAM  PERSHAD 
(PROSAD  PANDEY)  v.  JAGANNATH  BAM 
(MARWABi).    6  W-N-C..  10=80  C.134- 

739.  S.  iT-—2ii— Separate  suit  not  bar- 
red— Qucslion  relating  to  exscution  of  decree 
— Jurisdiction  of  Court    executing  the   decree. 

The  rule  th;,t  all  questions  relating  to 
the  execution  of  a  decree  shall  be  deter- 
mined by  order  of  the  Court  oieouting  the 
decree  has  no  application  where  the  Court 
executing  the  decree  hag  itself  no  juris- 
diction and  a  s..iparato  suit  is  not  barred 
in  such  cases.  11  B.  429.  21  G.  626,  9.5  W. 
R.  156  referred  to.  SHRINIWAS  RAO  v. 
SARHA     GHAMAR.     17  C-  P-   L-   E-   1804 

P.  61- 

740-  S-  47.— S.  244— Separate  siUt  not 
barred — Question  relating  to  discharge  or  sa- 
tisf action   of  the  decree. 

A  decree  declared  the  plaintiff's  right 
to  build  over  a  certain  aica  and  prohibits 
the  dcfaudant  from  interfering  with  such 
righ;..  If  the  decree-holder  makes  any  con- 
structions contrary  to  the  right  which  the 
decree  has  decl.vred,  that  is  a  aiatter  which 
does  not  relate  to  the  execution,  discharge 
or  satisfaction  of  the  decree  and  the  court 
can  not  enter  into  it  in  execution  pro- 
ceeding. If  the  decree-holder  has  exceeded 
his  rights  the  judgment-debtor's  proper  re- 
medy is  to  bring  a  separate  suit  for  the 
purpose.     SAUDAGARMAL   v.   GOPI.     2  A- 

L    J    573 

741-  S-  47- — S.  244  — Separate  suit  not 
barred — Insolvency   conn's  order   sued  against. 

Where  the  order  of  an  Insolvency  Court 
was  unsatisfied  and  a  suit  was  instituted 
which   did   not  coucera    vrith  01  rel6.to   to 
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the   execution   of   that  order 

Held  that  such  a  suit  was  maintain- 
able. ANNADA  PRASAD  BANEBJI  v.  NO- 
LO   ICISHORB     BOY.      9   C.    W-     N-    952 

at  9:5. 

'  »1  (a)  S.  47 — 244 — Separate  suit  not  bar- 
red— Suit  for  forclosure — A  portion  of  mort- 
gaged property  can  not  be  foreclosed. — Trans- 
fer of  Property  Act  (IV  of  1882),  S.  87— 
Execution   of  Decree. 

A  and  his  father  live*  and  jointly 
owned  between  them  a  six  pies  share.  The 
father  mortgaged  this  share  to  A  by  way 
of  conditional  sale,  representing  himself  ia 
the  deed  as  the  sole  owner.  A  obtained 
a  decree  Jiist  for  foreclosure.  B  was  not 
made  a  party  to  that  suit  of  A.  A  applied 
for  an  order  absolute  against  B.  whose  fa- 
ther had  died  by  this  time.  B  objected  so 
far  as  his  half  share  in  the  propi;rty  waa 
concerned.  The  objection  was  allowed  and 
an  order  was  passed  making  the  foreclosure 
absolute  in  respect  of  one-half  only  of  the 
six  pies  share.  A  then  sued  for  a  decla- 
ration that  B  was  bound  by  the  foreclo- 
sure decree  passed  agaiust  his  father,  and 
that  his  interest  in  the  property,  which 
had  been  released,  had  become  the  pro- 
perty of  the  plaintiff,  and  that  the  fore- 
closure decree  should  be  made  absolute  aa 
regards  that  interest.  That  suit  being  dis- 
missed A  brought  another  suit  for  a 
decree  for  the  payment  of  one-half  of  the 
amount  due  upon  the  mortgage  at  the 
date  of  the  previous  decree  with  further 
interest  up  to  date  and  in  default  of  pay- 
ment foroelosuro  of  defendant's  right  to 
redeem    his   interest   in    the    property. 

Held,  that  the  suit  is  not  barred  by 
section  244,  C.  P.  C,  so  fnr  as  regards  the 
questions  whether  the  mortg.i.go  made  by 
his  father  is  binding  upon  tbj  defendant, 
and  whether  defendant  is  bound  to  pay 
his  father's  debt  out  of  any  family  pro- 
perty which  has  passed  to  bim  by  sur- 
vivorship. 

HiLi,  c.lso,  that  having  regard  to  the 
penultimate  clause  of  section  87  of  the  Trans- 
fer of  Property  Act,  a  mortgage  cannot  be 
forec'.osed  piece-meal,  and  that  the  suit 
was  not  maiutainnble. — RAJA  BAM  u.SHEO- 
PAL   SINGH,    7  0.  C  137. 

74S.  S-  47  (3).— S.  244,  CI.  (c)— Mortgage 
by  husband— Decree  agaiyisl  widow  binding 
on  heirs — Purchaser  from  widoio. 

One  who  purch.ises  property  from  a 
mortgagor  aiter  decree  is  obiaii:od  by  the 
mortg.agee  is  the  representative  of  the  mort- 
gagor- within  the  meaning  of  this  section. 
(25  M.  529  uot  followed).  A  decree  obtained 
against  tbo  widow  as  representing  her  hus- 
band's estate  would  bind,  on  the  widow's 
death,  the  hs^r  of  the  husband  as  a  '  repre- 
sentative'v/lth  n  the  meaning  of  S.  2-14.  If 
in  execution  of  such  a  decree,  property  ia 
sold  and  purchased  by  the  mortgagee,  a 
claim  by  the  private  puicb:.sor  ^  from  the 
mortoa"or  or  heir  objecting  to  t'ne  delivery 
is  one  falling  under  S.  .244,  C.  P.  C.    SIVA- 
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RAMA  SASTRT  v.  SOMASUNDRA  MUDALI. 

28  M.  119. 

743.  S-  47  (3).— S.  2U,  CI.  (c) -Auction 
vurchascr. 

One  who  purchases  the  judgmant-dob- 
tor's  interests  in  properties  involved  in  the 
execution  ponding  the  execution  proceedings 
Is  the  debtor's  representative  in  suoli  pro- 
ceedings. 24  G.  0-2  followed.  AKOY  KUMAR 
V.  BBJOY  CHAND.  29  C-  813.  See  B.  T.  A. 
Yin  of  1SS5,  S.  mo  (ij),  167. 

743  (a).  S.  47.— S.  2ii— Parties— Pur- 
chaser of  judgment-debtor's  interest  before 
decree. 

Held,  that  under  S.  214,  0.  P.  0.  the  pur- 
chaser o£  a  tjudgment-debtor's  interest  before 
decree  is  not  his  representatives.  12  0.  4.53 
followed.  KALU  SHAH  v.  BHAGWATI 
DEBYA.    6  C  W  N-  217. 

744.  S-  47  (3)—S.  2U  a.  (c)— Official— 
Bepriscntative   of  jiuhjinent-deblor.l 

The  Official  Assignee  is  the  representa- 
tive of  the  Judgment-debtor  and  could  ob- 
ject that  the  property  attached,  though 
it  belonged  to  the  judgment-debtor,  was  not 
liable  to  bo  sold  in  execution  of  the  dec- 
ree by  reason  of  a  vesting  order  passed  in 
the  insolvency  proceedings.  7  A.  752,  21  B. 
205   ref.    to    MITTBR  v.    LAKHIMONI  DB- 

EI.    6  C-  W.  N-  661=28  C.  419, 

745-  S.  47  (3)—2U  (c)— Execution  of  de- 
cree— Auction    purchaser — Representative. 

Held,  that  an  auction  purchaser  at  a 
Bale  held  in  execution  of  a  simple  money 
decree  against  a  judgment-debtor  whoso 
property  has  been  ordered  to  be  sold  at 
the  suit  of  the  mortgagees  in  a  mortgage 
Buit  1-5  a  "reprcseutative"  of  the  judgment- 
debtor  within  the  meaning  of  section  241, 
sub-section  (c)  of  the  Civil  Procedure  Code. 
There  is  no  distinction  betweou  the  case  of 
a  purchaser  who  purchases  by  private  ag- 
reement from  a  judgment-debtor  whose  pro- 
perty is  the  subject-matter  of  a  suit  for  sale 
at  the  instance  of  a  mortgagee  and  that  of 
a  purchaser  who  purchases  at  a  judicial 
sale  in  execution  of  a  simple  money  decree 
against  such  judgment-debtor.  (8  A.  146,  16, 
A.  286,  19  A.  322,  21  A.  20,  22  A.  86,  22  A.  lOS 
24  A  239,  9  B.  468,  19  0.  683,  26  0.  324,  26  C. 
326,  24    C,  62  referred  to. 

The  term  "  representative  "  as  used  in 
section  244  of  tlie  Code  of  Civil  Procedure, 
when  taken  with  reference  to  tho  judgment- 
debtor,  does  not  mean  only  his  legal  repre- 
sentative, that  is,  his  heir,  executor,  or  ad- 
miuistrator  but  it  means  his  representative 
in  interest  and  includes  a  purchaser  of  his 
interest  who  so  far  as  suoh  interest  is  con- 
cerned, is  bound  by  the  decree.  GULiZARI 
LAL   V.    MADHO   R.\M.     A-    L-  J-  1904  P. 

65  =  A.  W.  N.  1904  P.  61  =  26  A.  447  (F.B) 

746-  8.  47- — Section  2ii — Execution  of 
decree — Sale — Representative — Sale  of  pntni — 
Auction-purchaser  bound  by  subsequetit  dec- 
ree against  origincU  putnidar — Landlord  and 
Tenant. 

Where   a  putni  was    sold   in   execution 
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of  a  money-decree  obtained  against  the 
putnidar  and  w.i3  bought  by  tho  appellant, 
but  tho  appellant  did  not  obtain  ttio  re- 
gistration of  his  name  in  tho  landlord's 
shsristha,  and  the  landlord  obtained  a  dec- 
ree for  rent  against  the  original  putnidar 
(the  recorded  tenant)  and  in  execution 
caused  his  property  to  bo  sold  and  him- 
self   purchased    it. 

Held,  that  the  appellant,  purchaser  of 
the  original  putnidar's  interest,  was  bound 
by  that  decree  and  the  salo  whicn  took 
plaoe  ,in  execution  thereof,  and  as  such  wa3 
a  representative  of  original  putnidar  with- 
in the  meaning  of  section  244  of  the  Civil 
Procedure  Coda.  21  Cal  .  62;  9  W.  N.  0., 
131  followed.  SURENDR.\  NAR.^YAN 
SINGH     V.   GOPI    SUNDARI    BA3I.     9   C- 

W  N  ■  824. 

747-  S.  47-S.  244-Legal  representative— Exe- 
cuti,oti  uf  decree — Death  of  judyimnt-debtor — 
Execution  of  decree  against  legal  representa- 
tives—Questions with  regard  to  assets  of  judg- 
ment-debtor. 

Where  a  judgmeut-dobtor  dies  after 
tho  passing  of  a  decree  and  his  legal  re- 
presentatives are  brought  on  the  record  in 
execution  proceedings  to  represent  him  in 
respect  of  the  decree,  questions  which  they 
raise  as  to  property  which  they  say  does 
not  belong  to  his  assets  in  their  hands, 
and  as  such  Is  not  capable  of  being  taken 
in  execution,  are  questions  which  under 
section  214  of  tho  Code  of  Civil  Procedure 
must  be  determined  in  the  execution  de- 
partment and  not  by  separate  suit.  KALI 
GHARAN    V.  JEWAR    DUBE.     A.    ^W.   N-. 

1905  P  180. 

748.  S-  47.-5.  Sti  d.  (cj— Purchaser  from 
judgment-debtor  pending  attachment — Appeal, 

Ono  who  purchases  property  from  the 
Judgment-debtor  which  it  is  under  an  at- 
tachment is  thb  representative  of  the  judg- 
ment-debtor and  is  entitled  to  appeal  against 
an  order  passed  for  sale  of  property  pur- 
chased by  him.  19  A.  332  ref.  to.— KAMAIj 
NARAIN     V.  SAT    NARAIN.     2    A.     L-    J. 

265. 

748  a.  S.  43—0.  XXI.  B.  83—Sii,  305 
— Representatives. 

Following  the  dicta  of  the  Privy  Coun- 
cil that  enjoin  upon  the  courts  the  widesli 
possible  interpretation  of  section  211  Civil 
Procedure  Code,  a  section  expressly  framed 
to  prevent  multiplicity  of  stiits,  Jidd  tbat 
a  purchaser  from  a  voluntasy  seller,  who 
has  sold  with  the  consent  and  authority 
of  the  court  under  section  305,  is  a  repre- 
sentative of  the  judgment  debtor  within 
the  meaning  of  section  244  (c)  GOBARDHAN 
RAX  V.   BISHBN  PRASAD.    23  A-   116- 

749.  S.  47.  lis,  2U  (fl)  <&  661— Revision 
— Order  in  matter  relating  to  execution  of  dec- 
ree— Force  of  —  Sec'ions  34i  (c),  2. 

The  High  Court  will  not  interfere  in 
revision,  under  section  622  of  the  Code  of 
Oivil  Procedure,  where  a  way  of  remedy  by 
appeal  is  or  has  been  opened. to  the  applicant 
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C   A.    2G9    rcfcrrod    to.     HLA  GYAU    v    SIT 

YOU.    3  L.  B  R  ,  1903,  P  131. 

750-  S.  i7—~'ii—E.cjcullo>i  of  decree- 
Objection  as  to  validUy  of  decree— Question  of 
jurisdiction. 

If  a  decree  is  passed  by  a  Court  which 
had  absolutely  no  jurisdiction  to  p.iss  it  even 
a  p;irty  to  the  suit  may  impeach  it  as  a 
nullity  thought  it  had  not  been  set  aside  in 
appeal  or  otherwise. 

The  mere  fact  that  a  decree  is  passed  In 
the  ab.50uce  of  evidence  required  to  establish 
the  case  would  not  make  it  a  decree  passed 
without  jurisdiction ;  aud  a  party  to  the 
suit  is  precluded  in  execution  from  impeach- 
ing the  decree  which  was  passed  without 
opposition  and  which  has  not  been  set  aside 
EANGASAMY    NAIGKBM    v.    THIRQPATI 

NAICKEN.    M.  L  J.,  1904,  p.  413  =  28  M- 

751-  8.  47— S.  an— Rspresentalioe— Mort- 
gage—Saliaf  action  by  mortgagee  of  a  decree  for 
sale  on  precious  mortgage  at  thd  retiaest  of 
mortgagor — Rights  of  mortgagor. 

U  mortgaged  two  villages  to  J.  who  in- 
stituted a  suit  upon  his  mortgage  and  ob- 
tained a  decree  for  sale, and  also  an  order 
absolute  for  sale.  Snbsequeutly  U.  mort- 
gaged eight  villages  iucludiug  the  above 
two  to  one  T.  who  at  the  request  of  U.  paid 
off  the  amount  due  to  J.  upon  his  mortgage- 
decree  out  of  the  mortgage-money  advanced 
by  him.  T.  brought  tha  present  suit  to  re- 
cover the  amount  duo  upon  hjr  mortgage, 
by  sale  of  the  mortgaged  property.  It°vvas 
contended  for  the  mortgagor  that  T.  beiuf 
a  representative  of  J.  within  the  meaniuS 
of  section  2i4  of  the  Civil  Procedure  God  " 
she  could  bring  these  two  villagoj  to  g.»ld 
only  by  exeouliug  J.'s  decree,  and  ,not  by 
means  of  a  suit  on  her  own  mortgage'. 

Held  that  T.  was  not  a  representative 
of  /.  within  the  meaning  of  section  211 
of  the  Civil  Procedure  Code  and  thirewu 
no  reason  why  she  should  be  driven  tj 
the  cumbrous  pcocjdure  of  partially  re- 
covering her  loan  by  executing  the  dis- 
charged decree  formerly  hold  by  /.  and 
as  to  the  remainder  of  the  loan  by  insti- 
tuting a  separate  suit  upon  liar  own  mort- 
gage. 24  All,  179  distinguished.  TUFilL 
FATMA   V.    BITOLA.     A-    W.    JJ.    1931    p. 

'752-  S-  47  and  115— S.  244,  622  and  310  A 
—Question  relating  to  execution  of  decree- 
Order  disjnissing  application  to  have  sale  set 
aside — Revision — Appeal, 

The  judgment-debtor's  property  was 
sold  in  execution  of  a  decree  for  s^le.  He 
applied  under  s.  310A,  for  astting  aside  the 
sale.  The  Court  dismissed  the  application 
holding  that  S.  310  A,  C.  P.  C.  did  not  ap 
ply  to  a  decree  for  sale  pissed  uuder  the 
Transfer   of  Property   Act. 

Against  that  order  he  applied  under 
s.   622,    G.  P.  C. 

Held,  that  the  question  whothor  jud"- 
ment-debtors  had  a  right  to  apply  under  S. 
310A,   to    have    the    sale   sot   aside   aud   the 
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other  questions  arising  in  the  case  were 
questions  relating  to  the  execution  of  decree 
contemplated  by  cl.  (c),  S.  24 i,  0.  P.  0. 

Held,  also,  that  the  decree-holder  was 
a  necessary  party  to  the  application  of  the 
judgmant-debiors  and  that  the  questions 
were  between  them. 

Held,  further,  that  an  appeal  lay  from 
the  order  dismissing  tlio  application  and  an 
application  under  S.  022  could  not  be  enter- 
tained. LALTA  V.  DEPUTY  COM.MISSION- 
ER,  SITAPUR,  AS  .M\NAGEH,  COURT  OF 
WARDS.     5  0    C-,  377- 

753.  S  "^l—S.-Jii -Parties  to  suit -HOP 
L.  R.  1003—90  P.  R.;  I'JOi. 

754-  S-  47— S.  3i4— Pre-emption— Right  of 
repurchase-Right  of  substitution— Represen- 
tative. 

The  right  of  pre-rmpt,ion  is  not  n  right 
of  repurchase  either  from  the  vendor  °or 
from  the  vendee,  involving  any  new  contract 
of  sale  ;  but  it  is  simply  a  right  of  substitu- 
tion entitling  the  pre-emptor  by  reason  of  a 
legal  incident  to  which  the  sale  itself  was 
subject  to  stand  in  the  shoes  of  the  vendee 
in  re-spect  of  all  the  rights  aud  obligations 
arising  from  the  sale  under  which  he  has 
derived  his  title.     H.^KIM  SINGH  v.  INDER 

49  P-  L-  R ,  1902=43  P  R ,  1902 

755.  S.  4i7.—-2H— Pre-emption.  Decree  for 
—Payment  of  decretal  amount  into  Court  by 
pre-emptor— Sale  declared  invalid  as  against 
reversioner  of  vendor— Order  allowing  with- 
drawal of  purchase-money — Appeal. 

The  pre-emptors  obtain  ^d  a  decree  for 
pre-emption  against  the  v..n  lor  and  the 
vendee.  The  purchase-money,  directed  by 
the  decree  to  bepiidtotho  vendee,  was  de- 
posited in  Court.  Subioquenly  a  reversions 
of  the  vendor  obtained  a  decree,  declaring 
that  the  sale  was  without  neoesjity  and  did 
not  aSect  his  rights,  except  in  respect  of  a 
part  of  the  purchase-money,  both  the  vendee 
aud'the  pre-emptors'applying  that  their  names 
might  be  take  i  o!I  the  record-  Tao  pre-emp- 
tors thou  put  iu  a  pe'.itiou  asking  that  their 
purchase-money  should  be  returned  to  them, 
as  they  no  longer  wished  t)  go  on  with 
the  purchase,  since  their  decree  of  pre-emp- 
tion hid  beau  supjrseded  by  the  declara- 
tory decree.  The  Court  ordered  refund  of 
tha  money.  On  appaal  the  D.v.sional  Judge 
declined  to  interfere,  on  the  ground  that 
procedure  for  paying  money  into  Court  ia 
pre-emption  cases  was  not  ]3  oceiure  in  es- 
acution  of  a  decree,  and  tuac  he  hid  no 
jarisdictiou  to  hear  an  appeil  ffom  such 
an    order.     On   appaal    to  the   Chief   Court— 

Held,  that  the  effect  of  the  Original 
Court's  order  wi?  to  doprive  the  vendee 
of  his  money  wiiioh  hj  was  entitled  to 
under  a  doerea  of  Court,  and  the  order 
fell  within  tha  so  op  s  of  clause  (c)  of  sec- 
tion 244  of  the  Cii-  1  Prjjoiure  Coda,  and 
that  an  appeal  lay  from  i.  a;  if  from  a 
decree. 

Held,  o.\so,  tbat  the  vendee  was  entitled 
to  a  refund  of  thj  monov  pai,l  over  to  tha 
pca-emptors.- la   All.,  2-53';   P.  R,   46  of  1902; 
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S.  C,  49    P.  L.  B.,    1902;    7  All,    775,    referred 
to.     ABDUl.LA    y.    AHIR-UO-DIN.     113   p. 

L-  R,  1902  =  '?6  p.  R.  1902- 

756-  S-  47 — ^-  ^-t-t — Auction-purchaser— 
Parties — Auction-sale,  reversal  of — Refund  of 
purchase-money,  suit  for. 

The  right  of  an  auction-purchaser  to  a 
refund  of  the  purchase-money  where  the 
auction  sale  has  hoeu  set  aside  for  irregular- 
ity, is  not  a  question  arising  bctwoeu  the 
parties  to  the  suit  or  their  representatives 
and  relating  to  the  decree,  within  the  mean- 
ing of  S.  214  (c)  of  the  Civil  Procedure  Code  ; 
a  separate  suit  for  refund  of  such  purchase- 
money  is  therefore  maintainable.  JOTIN- 
DUA  MOHAN  TAGORE  v.  MAHOMED 
BASIRCHOWDHBY.     32  C- 832- 

757.  8.  i7—S.  244— Parties-Decree  for  per- 
manent injunction — Decrce-lioldei's  vendee 
bringing  afresh  suit  for  inf unction. 

A's  prooedessor-in-title  obtained  a  per- 
manent injunction  restraining  the  defen- 
dants from  obstructing  the  former  in  his 
right  of  way.  A'ter  the  decree,  A  purchased 
the  property  with  reference  to  which  the 
right  of  way  was  en  j  lyed.  He  being  again 
obstructed  by  the  doiuudants  using  the  way 
Bued  them.  The  lower  Courts  held  that  the 
plaintiffs  remedy  lay  in  e.xecutiug  the  decree 
and  not  in    filing  a   fresh  suit. 

Held,   there  was  no    bar  to    the  plaintiff's 
suit,  inasmuch    as     the   injunction    did    not 
run    with  the    land.     JAMSEDJI  MANEK.TI 
KOTWAL  V.  HARIA  DAYA.     10    B.   L-  R 
18. 

758-  S.  47  S.  2ii— Parties— Atiction  pur- 
chaser— Encroachment  bij  judgment  debtor,  dec- 
ree-holder and  other  persons— His  suit  for  com- 
pensation not  barred  bij  S.  S44  as  it  did  not 
relate  to  execution.  KOLIMTAVtTA  ANT\- 
THODAN  MAMA  AMINA  v.  KOLINTWI- 
TA    MUYYARIIvANDI     BEVAGHI      HAJI 

SM.  L  T  9?  =17  i\I-  I..  J.  343- 

See  No.  T.'iS  supra. 
759- .  S.    47,  O.   XXI R.  89-Ss.  244,  310- A 
^-Parlies— Question  relating   to  the   execution 
of  the  decree  S.   310   A — Auction-purchaser  in 
Court  sale — Appeal. 

Held,  that  the  question  of  setting  aside 
a  sale  under  S,  310-A  relates  to  the  execution 
of  the  decree.  A  transferee  who  has  acquired 
the  interest  of  the  judgment-debtor  after  the 
Court  sale  is  a  representative  of  the  judg- 
ment-debtor and  is  entitled  to  apply  under 
S.  310-A  and  his  application  is  reJLOte.l  in 
an  appeal  against  that  order.  MaNIKKA 
ODAYAN    V.    RAJAGOPAIiA     PILLAI.     17 

M-  L.  J.  291- 

730-  S.  47— S.  244— Representative— Suit 
to  obtain  possession  by  assignee  of  auction-pur- 
chaser— Full  Bench  reference— Powers  and 
duties  of  a  Divisional  Bench. 

In  exe'julion  of  a  simple  money  decree 
certain  property  was  sold  and  purchased  by 
the  decree-holder  himself.  After  the  con- 
firmation of  the  sale  he  failed  to  obtain  pos- 
session of  the  property  which  remained  in 
the  hands  of  the  judgment-debtor. 
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Held,  that  a  suit  by  an  assignee  of^tha 
decree-holder  for  possession  of  the  purchased 
land  was  barred  by  S.  244.  3  A.  L.  J.  234 
followed. 

Semble. — A  division  Bench  of  the  High 
Court  made  a  reference  to  the  Full  Bench, 
but  the  Chief  Justice  refused  to  constitute 
a  bench  to  hear  the  reference. 

Held,  that  the  dfivisiou.»Bcnch  could  re- 
hear the  case.     BHANI  MAL  v.  MAKKHAN 

LAL.    5  A- L,  J.  285- 

781-  8.  47.  S.  ^44 — Parties — Ptiisne  mor- 
gagee  obtaining  possession  under  his  sale — Sub- 
sequent purchaser  under  decree  of  first  mort- 
gagee— Suit  for  possession  by  subseq^uent  pur- 
chaser— Redemption. 

A  decree  was  obtained  by  B,  a  puisno 
mortgagee,  against  the  mortgagor  withoui  im- 
pleading the  first  mortgagee  A.  B  bought 
the  property  in  execution  of  his  mortgage- 
decree,  and  got  possession. 

A  then  liued  ou  his  mortgage  and  bought 
the  property  in  execution  o£  his  own  mort- 
gage-decree. A  afterwards  sued  B,  and  claimed 
that  B  sliould  either  give  up  possession  or 
redeem  him. 

Held,  that  the  suit  was  not  {jbarred  by 
this  section  (25  B.  631  reid.) 

Two  conditions  must  be  fulfilled  toap- 
ply  S.  244;— 

(a)  the  question  must  relate  to  the  ex- 
ecution, discharge  or  .satisfaction  of  the  dec- 
ree, or  stay  of  execution  thereof ; 

(6)  the  question  must  arise  between  par- 
ties to  the  suit  or  their  representatives. 

In  the  preseut  case  the  question  at  issue 
arose  only  after  the  satisfaction  of  the  ori- 
ginal decree,  and  it  was  uoi  between  pirtiea 
to  the  same  suit  or  their  representatives,  but 
between  representaLivos  of  the  same  p.arty. 

Held,  also,  that,  the  dofend-.mt  being  a 
puisne  mortgagee,  his  only  right  was  to  re- 
doom  the  plaintiff.  (20  B.  390.  19  A.  527  and 
33  G.  590  rofd.)  He  was  not  coucerned  with 
the  account  taken  in  the  plaintiff's  suit  to 
which  he  was  not  a  pirty,  nor  was  he  con- 
cerned with  the  price  paid  by  the  plaintiff 
at  his  purchase.  THAKURD.AS  WD.  MUL- 
CHAN  u.  GANGARAM  WD.  TOLARAM.  1 
S.  L.  R.  172. 

762-  S.  47—S.  344— R  presentalive— Judg- 
ment-debtor, representative  of — -Patni — Unre- 
gistered purchaser — Execution — Application  to 
set  aside  a  sale  in  execution  of  a  subsequent 
rent  decree  against  the  putnidar. 

A  person  who  has  purchased  a  putni 
holding  at  sale  in  execution  of  money  decree, 
but  has  not  had  his  name  registered  in  the 
landlord's  shcrista,  is  'oound  by  a  subsequent 
decree  for  arrears  of  rent  obtained  by  the 
landlord  against  the  registered  putnidar  and 
by  the  sale  in  execution  oi  such  decree,  and 
is  therefore  a  "representative"  of  the  judg- 
ment-debtor within  the  meaning  of  s.  ail  of 
the  Civil  Procedure  Code.  Jslian  Chnnder 
Sirkar  --v.  Beni  Mad'iub  Sirkar  (I.  L,  R.,  24 
Gal.  62)  and  Azgar  AH  v.  A^ffbodelin  Kasi,  (9 
C.  W.  N.  134)  followed.  Umed  llasul  Saha  v. 
Anath  Bundhu  Chowdhury  (6  C.  W.  N.  129> 
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distinguisljpcl.  Kameahmnr  Pershnd  v.  Run 
Bahadur  Sinqh  (I.  L.  R.,  12  Cal.  45«)  follow- 
ed. SURUBNDU,\  NARAIN  SINGH  v. 
GOPI  SUNDARI    DAS3I.     9  C-  W-  ».    824 

=32  C-  1031- 

762  (a).  S-  ^7.— 244— Parties- Legal  re- 
presentative— Questions  to  be  determined  in — 
Separate  suit  relating  to  property  sold  in 
execution. 

A,  a  Hindu  widow  baving  a  limited  in- 
terest in  the  property  o£  her  husband,  mort- 
gaged a  part  of  it  to  B  for  certain  sum  of 
money.  B  sued  A  for  the  recovery  of  the 
mortgage-money  by  sale  of  the  mortgaged 
property.  A  died  pending  the  suit  and  the 
respondents  were  made  defendants  as  her 
legal  representatives.  B  obtained  a  decree 
against  these  defendants  to  be  satisfied  out 
of  the  personal  estate  of  A  which  had  come 
into  their  hands.  B  purchased  at  auction- 
sale  a  portion  of  mortgaged  property  which 
was  put  to  sale  in  execution  of  this  decree. 
The  re.'^pondi'ut  sued  B  the  appellant  for 
possession  of  the  purchased  property  on  the 
ground  that  it  did  not  belong  to  the  widow's 
estate  but  to  that  of  her  husband. 

Held,  that,  whether  the  property  belong- 
ed to  the  widow's  estate  or  to  that  of  her 
husband  was  a  question  to  be  decided  in 
execution  proceedings  under  section  214  of 
the  Civil  Procedure  Code  and  not  by  a 
separate  suit. 

Held,  that  the  provisions  of  section  244, 
Civil  Procedure  Oode,  apply,  with  equal  force, 
to  the  representatives  brought  on  the  record 
either  before  or  after  decree.  GAJADHAR 
PRASAD  V.  AMBIKA  SAHAI,     1  Q.  C-  S«P-, 

60 

762  (b).  8.  AT —244— Parties  to  the  suit- 
Execution  of  the  decree. 

D.  C.  obtained  a  decree  against  R.  K. 
from  the  Rent  Court,  which  he  realized  from 
a  sum  standing  in  deposit  to  the  credit  of 
E.  K.  and  full  satisfaction  was  entered  upon 
the  decree.  Subsequently  C.  and  others  sued 
D.  G.  alleging  that  they  also  were  entitled 
to  a  portion  of  the  deposit-money  and  they 
got  a  decree  against  D.  G.  R.  K.  was  a  party 
to  that  litigation.  After  this  D.  C.  again 
applied  for  execution  of  his  decree  against 
B.  K.  admitting  part  payment. 

Held,  that,  S.  244,  Civil  Procedure  Code, 
applies  as  well  to  a  dispute  arising  between 
the  parties  contemplated  by  that  section,  in 
relation  to  the  exection  of  the  decree,  after 
it  has  been  executed,  as  it  would  to  a  dispute 
between  such  parties  relating  to  the  execu- 
tion of  a  decree  before  it  had  been  executed. 
BAM  KUMAR  v.  DEPUTY  COMMISSION- 
ER, GONDA,  MANAGER,  RAM  N.^GAR 
ESTATE.     2  0-  C.  866- 

762  (C)-  8.  'AT— 244 — Suit  to  -determine 
legal  representative  of  deceased  decree-holder — 
Stay  of  execution — Appeal. 

A  decree-holder  died  pending  his  appli- 
cation for  execution.  A  dispute  arose  be- 
tween the  appallants  and  the  respondents  as 
to  who  was  the  legal  represoutativo  of  the 
deceased.    The  Court  executing   the    decree 
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referred  the  parties  to  a  regular  suit  and 
stayed  execution.  The  respondent  A,  having 
instituted  suit  and  obtained  decree,  asked 
her  name  to  be  brought  on  the  record  for  the 
deceased  decree-holder,  the  appellants  con- 
tended that  an  appeal  having  been  preferred 
from  that  decree,  the  respondent  should  not 
bo  brought  upon  the  record. 

Held,  that  S.  244,  C.  P.  G.,  does  not  con- 
template the  determination  of  the  question 
of  the  legal  representative  by  the  Court  of 
appeal  but  only  by  the  Court  of  first  instance, 
and  therefore  .\  was  the  legal  representative 
of  the  deoased.  MUKIM-UN-NISSA  v.  AZIZ- 
UN-NISA.    5  0-  C-.  133. 

763-  S-  47- — Section  244 — Representative 
— Mortgage  decree.  Execution  of,  against  the 
successor  of  the  judgment- debtor — Fresh  suit, 
if  necessary,  when  successor  claimx  by  sur- 
vivorship  under  the   Mitakshara    Law. 

A  mortgagee  is  entitled  to  execute  his 
mortgage  decree  against  a  successor  of  the 
judgment-debtor  even  when  he  holds  the 
property  by  survivorship  under  the  Mitak- 
shara Law,  without  bringing  a  suit  for  a 
declaration  that  the  property  in  his  hands 
is  liable  to  be  sold  in  execution  of  the 
mortgage  decree.  It  is  open  to  the  succes- 
sor to  take  the  very  defences  iu  execution 
proceedings  which  he  might  take  in  a  fresh 
suit.  Misc.  App.  No.  7  of  J9U5,  followed. — 
CH.ANDER     PERSHAD    v.    SHAM     KOER. 

3  C-  L    J-.  181=33  C-  676 

764.  S.  47.  S.  244— Parties-Person  agaivst 
whom  claim  abandoned. 

The  plaintiff  abandons  his  claim  against 
a  person  not  being  able  to  serve  him  with 
notice. 

Held,  that  such  a  person  is  not  party 
to  the  suit  within  the  meaning  of  this  sec- 
tion.—VENKATXPATHY  X.VIDU  V.  SUB- 
BAYA   MUDALI.     17    M-    L-    J-    416- 

V65-  S.  47.— S.  244 — Parties— Hindu  fa- 
ther  and  sons. 

The  term  "representative"  used  jn  this 
section  has  not  a  limited  signification  and 
moans  a  representative  in  interest.  24  C.  62;  9 
C.  W.  N.  134,  referred  to.  The  sons  of  a  Hindu 
father  succeeding  to  his  property  by  sur- 
vivorship are  therefore  the  father's  represent- 
atives. The  test  of  a  person's  being  a  repre- 
sentative is  this  : — Can  the  decree  be  execut- 
ed against  the  person  sought  to  be  mada 
representative  and  will  he  be  affected  by  the 
sale  thereof?  PEARI  LAL  SINGH  v. 
CHANDI  NARAIN  SINGH.    5  C-  !•■  J.  80= 

11  C  W-  N  ,  163-  „  .  ..       -n 

766-     8.    47— S.   244—Represcr.tattve—Pur- 

chaser  at  cxeculion  sale. 

A  puisne  mortgagee  purchaser,  at  a  sale 
held  in  execution  of  his  decree  on  his  secoud 
mortgage,  is  liable  under  S.  244,  to  be  joined 
as  a  representative  of  the  judgment  debtor, 
by  the  first  mortgagee  decree-holder  in  exe- 
cution of  his  decree.  GOKALSING  SUBAT- 
SINGH  V.  AWATMAL  SOBHaNMAL.  1  S. 
L.  R,  158.  „      ^  .  . 

767.  8.  47— S.  24i—ParUes—Beneficial 
owner  a  representative. 
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The  predecessor  of  the  judgmont-dabtora 
was  the  bennmidar,  tor  a  person. 

J/fifZ,  that  such  a  person  is  really  inter- 
ested in  protecting  the  property,  and  is  a 
"representative"  of  the  judgment-debtors 
within  the  meaning  of  S.  24i. 

The  "representative"  hag  •&  wide  im- 
port, and  •  includes  not  only  heirs  and  ex- 
ecutors, but  also  assignees  or  legal  represen- 
tatives in  the  strict  sense  of  the  words,  that 
is,  persons  interested  in  saving  the  property 
from  being  sold,  and  whose  interest  would  be 
jeopardized  if  the  sale  were  not  set  aside. 
SHIB  KUMAR  LAL  PAND.VY  v.  M.MDHUR 

GAZI.    7  C  L  J.,  299 

768-    S.  47— S.  2H — Representative. 

An  attaching  creditor  of  a  judgment- 
debtor  is  not  his  representative,  but  an 
attaching  creditor  of  a  decree-holder  may 
be  a  repre.seutative  of  the  decree-holder. 
29  M.  318;  If.  JI.  20  ref.  to.  BAM  CHUNDER 
V.  MUSTT.   HAMIRAM.     H  C-  W.  IJ.,  433. 

See  No.  S65  infra. 
769.     S-  47 — >^-    '■^a — Beprcscntative    atla- 
clu  r. 

A  person  attaching  a  decree  is  with- 
in the  meaning  of  this  section  a  represen- 
tative of  the  decree-holder.  15  C.  371  foil. 
BR0.70  NATH  SAHA  v.  GAYA  SUNDARI 
DASSYA.     6   C  L-J-   141- 

770-  S-  47— S.  3^i— Representative — Auc- 
tion-jjiircliaser. 

A  person  who  purchases  an  auction  in 
Court  sale  is  a  representative  of  the  dec- 
ree-holder within  the  moaning  of  this 
section.     IMANIKKA    ODAYAN   v.  RAJAGO- 

PALA  PILLAI.    17  M-  L.  J.  291 ;  30  M- 
507. 

771-  S-  47.— S.  Zrt4,  335— Representative— 
Judyment-dcbtor — Mortgagee. 

A  mortgagee  from  the  judgment-debtor 
after  attachment  is  the  representative  of 
tue  judgment-debtor  within  the  meaning 
of  this  section.  NAR^Y  \N.\S\WMI  NAICK 
D.   PESIIAPPIER.     17   M-  L-  J-,   321- 

772-  S.  47— S.  2U--Reprcsc,Uative—Rent 
sale  of  ocyHpancy-holdhuj — Mortgagee's  appli- 
cation   to  set   aside   sale. 

The  mortgagee  of  a  transferable  occu- 
pancy-holding before  its  sale  in  execution  of 
a  r<n'  decree  is  a  representative  of  the 
judgment  debtor  within  the  meaning  of  this 
soot  on  and  may  apply  to  set  aside  the  sale 
under  it.  24  0.  02  P.  B.  and  9  0.  W.  N. 
134  foil.  SRIMITl  NtSSA  BIBI  i).  RADHA- 
KISHJRE  MANIKYA.  H  C-  W-  N-  312- 
773.  8.  47— S.  2J4,  291— Representative 
— Auction-purchaser  in  execution  of  nu^rtqage- 
decrt-e  on  a  puisne  mortgage — Deposit  in  Court 
by   auction  purchaser  under    S.   291. 

A  person  who  is  the  auction-purchaser 
in  execution  of  a  puisne  mortgage-decree  is 
the  representative  of  the  puisne  mortgagee 
judgment-debtor  in  a  decree  on  a  piior 
mortgage  and  is  entitled  to  make  a  deposit 
U'-ider  S.  291,  C.  P.  C,  thougli  the  purchase 
bad  not  been  confirmeil.  24  0.  02  ;  27  0.  900 
refd.  to.  R\DHA  KISHUN  MARWARI  v. 
HEM  CHANDRA   BOSE.    U  Q-  W-  N-  495- 
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774.  8.  47 — S.  244 — Representative— Ques- 
tion as  to  representative   capacity. 

The  mortgagees  from  a  Hindu  widow 
of  the  property  of  her  husband  sued  for 
and  obtained  a  decree  and  an  order  abso- 
lute for  sale  against  her.  She  died  before 
execution,  and  the  decree-holders  then  ap- 
plied to  bring  on  to  the  record  as  her  repre- 
sentatives the  reversionary  hairs  of  her  hus- 
band. These  persons  resisted  the  applica- 
tion upon  the  ground  that  they  were  not 
the  legal  representatives  of  the  widow,  and 
the  lower  appellate  Court  decided  that  they 
were  not  and  dismissed  the  decree-holders' 
application    for  execution. 

Held  that,  inasmuch  as  the  reversion- 
ary heirs  had  rexiudiated  the  notion  of 
their  being  legal  representatives  of  the  mort- 
gagor from  tha  outset  and  established  to 
the  satisfaction  of  the  Court  that  they  were 
not  such  representatives,  the  order  of  the 
Court  was  correct.  (21 A  277  distinguished), 
KHUMAN    SINGH    v.    MAKHAN    SINGH. 

A  W-  W-  (1908),  92  =  5  A  L-  J ,  550- 

775-  8.  47 — S.  244— Representative — Ptcr- 
chaser  at  court  auction  not  a  representative  of 
decree-holder. 

One  who  purchases  at  a  Court  auction, 
does  not  purchase  from  the  decree-holder, 
nor  does  he  derive  title  from  him  and  is  not 
a  representative  of  the  decree-holder  within 
the  meaning  of  this  section  (14  C.  044  follow- 
ed, 28  M.  87  dist.,  30  M.  407  dissented). 
KRISHNA  SATAPASTI  v.  SAR.ASVVATULA 
SAMBASIVA    ROW    PANTULU.     3   M-    I«. 

T- 306  =  31  M  177. 

776-  S-  47 — ^S.  244 — Representative — Mort- 
gagee tinder  the  judgment -debt  or. 

A  mortgagee  under  the  judgment  debtoc 
must  be  regarded  as  a  representative  of  the 
judgment  debtor  for  the  purpose  of  this 
section  (17  M.  L,  J.  321  followed).  KUKKILi 
KtTRUD\K\R\M  NAIR  v.  PANOIKKAT 
NARAYANA  NAMBI.     4  M   L-  T-  85- 

7/7.  8.  47— S.  244— Representative — Auc- 
tion-purchaser at  sale  in  execution  of  decree 
against  transferee  of  occupancy  holding. 

A  person  who  purchases  at  an  auction 
held  in  exeoution  of  a  decree  against  the 
unregistered  transferee  of  an  occupancy 
holding  is  a  'representative'  of  the  recorded 
tenant  within  the  meaning  of  S.  244  and 
can  apply  for  the  setting  aside  of  a  sale  in 
execution  of  a  rent  decree  against  the  re- 
corded tenant,  on  the  ground  of  fraud,  24 
0.  02  followed.  HAR^DHAN  RAKSHIT  w. 
GRISH    CHANDRA    MUKHERJI.     8  C-  L- 

J  327. 

77^.  S.  47- — S.  244 — Parties— Representa- 
tive of  judgment-debtor— Rent-decree  obtained 
by  landlord  against  recorded  tenant — Trans- 
feree of  portion  of  holding  before  decree. 

Where  the  landlord  of  an  occupancy 
holding  obtains  a  decree  for  rent  against  his 
recorded  tenant,  an  unregistered  transferee 
of  the  tenant  into  whose  hands  a  portion  of 
the  holding  had  previovisly  passed  is  bound 
by  the  decree  and  is  therefore  a  representa- 
tive    of     the    judgment-debtor     within     the 
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meaning  of  section  2i4  of  the  Civil  Procedure 
Code.  GOPI  NATH  GHOTTOPADHYA  v. 
SATANI     KANTA     SINGH.     10    C.    W-    N- 

S40. 

779  S.  47— S.  2U—Farlies~Property  sold 
ill  violation  of  s.  90,  T.  P.  A.  and  purchased 
by  a  straviier — SjJiJ  to  set  aside  sale  barred — 
JIUTHOO  ti.  KaRHOPAN.  17  M- L.  X,  163 
=  30  M-  313.  6'cc  T.  p.  Act  IV  of  liSa,  s.  99, 
Cil    ill. 

780.  S  47.— S.  244—Eeprese7itative — Death 
of  judgment-debtor — Questions  with  regard  to 
aisets  of  j'udgmeni  debtr. 

Where  a  judgment-debtor  dies  after  the 
passing  of  a  d  cree  and  bis  legal  representa- 
tives are  brought  on  the  record  in  execution 
proceedings  to  represent  him  in  respect  of 
the  decree,  questions  which  they  raise  as  to 
propertj'  wh  ch  tbey  say  does  not  belong  to 
his  assets  in  their  hands,  and  as  such  is  not 
capable  of  being  taken  in  execution,  are 
questions  which  under  section  244  of  the 
Code  of  Civil  Procdure,  must  be  determined 
in  ihe  execution  department  and  not  by 
separate    suit.     EALI    CHARAN    v.   JEWAT 

DUBE.  A.  W.  N-,  1905,  p.  180=28  A. 
51. 

781-  S.  47. — S.  244 — Parties — Simple  money- 
decree  against  father — Son's  objection  to  execu- 
ti  n — Suit  against  sons  instituted  on  this 
objection — Estopipel. 

The  sons  of  judgment-debtor  objected  to 
the  execution  of  a  decree  obtained  against 
the  judgment-debtor,  on  the  ground  that  the 
property,  being  ancestral,  could  not  be  sold 
in  execution  of  a  simple  money-decree  ob- 
tained agaii'ist  their  father,  andthat  a  fresh 
decree  should  be  obtained  against  them. 
The  Court  dismissed  the  application  for  exe- 
cution on  that  ground.  The  decree-holders 
brought  a  fresh  suit  against  the  sons. 

Held,  tliat  the  defendant":  were  not  en- 
titled to  plead  S.  241  of  the  Code  as  h.%r  to  a 
subsequent  suit  instituted  on  the  strength  of 
their  former  plea;  and  it  matters  nothing 
that  the  suit  as  framed  was  not  exactlj'  the 
suit  suggested  by  the  plea  of  the  defendants. 
JVGANNADHA    PvOW    v.  KURMAYYA.     17 

M  L  J  ,  814- 

782-  S.  47.— S.  244— Question  relating  to 
execution.  , 

Auy  question  relating  to  an  order  abso- 
lute for  sale  of  mortgage  property  is  not  a 
question  relating  to  tiie  execution  of  a  decree 
under  this  section.  HATIJl  ALI  t).  ABDUL 
(4HAPUB.  8  C-  W-  N-  102-  See  T.  P.  Act 
I  /  of  1882,  s.  89,  col.  687. 

783.  S.  47—0,  XXI  R.  95,  97  tand  9S~ 
244  (c),  31S  and  334— Question  relating  to 
execution — Sale  subject  to  prior  charge — Ptir- 
chas"  by  decree-holder — Application  for  pos- 
scszion  dismissed — Appeal  against  the  order 
dismissing  c2'piicalion. 

The  decree-holder  in  execution  of  his 
decree  which  directed  the  sale  of  certain 
pr.  p  rries  (mi  rtgiged  to  him  by  defendants 
Nos.  1  and  3  and  the  ancestors  of  defend- 
ants   Nos.    2,  1,  5,  6  and  7)    subject  to   a 
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piior  charge  thereon  in  favour  of  the  12th, 
l.Sth  and  Itith  defendants  became  the  pur- 
chaser and  Eought  to  recover  possession  of 
the  properties  purchased  under  Sections 
318  and  334,  Civil  Procedure  Code,  from 
the  12th  and  13th  defend'ints  and  the  legal 
representatives  of  the  16th  defendant.  His 
petition  was  dismissed.  The  question  was 
raised  whether  under  the  terms  of  the 
decree  he  was  entitled  to  be  put  into  pos- 
session without  paying  the  amount  of  the 
prior   charge. 

Held,  that  the  order  dismissing  the 
petition  was  appealable  under  Section  244 
(c)  of  the  Civil  Procedure  Code,  the  ques- 
tion raised  between  the  decree-holder  and 
the  defendants  related  to  the  execution  o£ 
the  decree  against  these  defecdiints,  and 
the  order  appealed  against:  was  not  the  less 
an  order  under  Section  244,  Civil  Proce- 
dure Code,  because  it  was  also  passed  un- 
der Sections  318  and  334,  neither  of  which 
is   specified   in    Section    588. 

Held,  also,  that  according  to  the  right 
cors';ruction  of  the  decree,  the  decree-hol- 
der purchaser  could  not  enforce  the  dec- 
ree against  the  defendants  in  possession  by 
ousting  them  without  redeeming  the  prior 
charge.     KASHI    N.-\THA    AIYAK«,  UTTJ-     ' 

MANS  A.    12  M.  L.  J.  1=25  M.  529- 

784.  S.  47,  96—3.  244  and  540— Question 
rehitiuq  to  execution — Decree — Court  deciding 
qudtion  relating  to  execution  before  order 
absolute  for  sale  is  made — No  application  for 
execution  before   Court — Appeal.  , 

When  a  Court  decides  a  question  relat- 
ing to  the  discharge  or  sati.sfaclion  of  a 
decree  it  may  be  said  to  be  executing  the 
decree  in  the  sense  ot  Section  244  of  the 
Civil  Procedure  Code,  although  no  formal 
application  for  execution  may  have  been 
made  to  it;  and  the  decision  is  a  decree 
within  the  meaning  of  Section  2  and  ap- 
pealable under  Section  540.  11  Bom,  57,  14 
Mad.  99  referred  to.  RAM  K.AMLESSUHI 
PERSHAD  SINGH  v.  SUK.HAN  SINGH. 
7  C.  W.  N.  172- 

785.  S-  47 — -44 — Contribution  against  OJi 
auction  purchaser  of  a  part  of  mortgaged  pro- 
perty— Purchase  by  the  mortgagee  the  whole 
piopcrtif — Suit  by  mortgagee  purchaser  for 
possession.  1.  A.  L.  564— See  T.  P.  A.  IV  of 
11:83  S.  43   col.  566. 

786.  S.  47— S.  244  (c)— Question  relating 
to  execution — Executicm  of  decree—Judgment' 
debtor  cannot  question  the  effect  of  decree  passed 
against  him. 

A  judgment-debtor  against  whom  a  dec- 
ree for  sale  has  been  passed  as  the  legal  re- 
presentative of  the  mortgagor,  is  not  entitled 
to  object,  in  the  execution  proceedings,  to 
the  property  being  sold  on  the  ground  that 
it  was  not  the  property  of  the  mortgagor. 

Section  244  (c)  of  the  Civil  Procedure 
Code  does  not  appi}'  to  a  case  where  the 
■iLidomeut-debtor  trios  to  set  aside  elTcct  of 
i  decree.  KHETRaPAL  SINGH  ROY  ti. 
SHAYAMA  PROSAD  BARMAN.    62  C-  265- 
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